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PREFACE  TO  THE  SECOND  EDITION. 


To  THE  Profession: 

When  the  first  edition  of  this  work  appeared,  there  were 
only  twenty -six  volumes  of  N.  C.  Reports  which  contained 
adjudications  upon  the  Code  of  Civil  Procedure.  Since 
then,  twenty-one  additional  volumes  of  our  Rejwrts  have 
been  issued.  This  pdition  has,  therefore,  been  entirely 
re-written.  The  number  of  adjudications  cited  are  about 
doable  in  number  those  in  the  first  edition.  All  the  changes 
made  by  the  last  four  Legislatures  in  the  C.  C.  P.  have  also 
been  incorporated  in  the  text. 

The  new  and  simpler  Code  of  Procedure,  adopted  in  our 
State  in  1868,  is  based  upon  the  abolition  of  the  cumbersome, 
not  to  say  absurd,  forms  of  action  formerly  in  use  and  of 
the  distinction  between  law  and  equity  and  the  substitution 
of  one  form  of  action  for  the  trial  of  all  civil  causes.  Long 
discussed  among  thinking  men,  the  reform  first  took  prac- 
tical shape  by  the  adoption  of  the  New  York  Code  of  Civil 
Procedure,  in  1848.  The  reformed  procedure  is  now  in 
force  in  twenty-six  States  of  this  Union,  in  England,  Ire- 
land, Wales,  India,  Australia,  in  several  provinces  of  Canada 
and  in  many  other  English  colonies.  It  is  no  longer  an 
experiment;  it  has  come  to  stay. 

The  present  work  is  simply  a  working-tool  to  save  labor 
to  the  profession.  It  is  intended  for  that  purpose,  and  to 
be  like  the  C.  C.  P.  itself — a  practical  vjoxV, 

One  word  as  to  the  use  of  the  volume.  Many  decisions 
are  of  such  a  character  that  they  could  be  appropriately 
cited  under  many  different  sections.  To  avoid  duplicating 
the  same  citation,  as  far  as  possible,  each  case  has  been  put 
nnder  the  section  which  seemed  most  appropriate,  and  then, 
by  a  liberal  system  of  cross-references,  the  repetition  of  the 
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case  has  been  saved.     If  a  case  is  not  found  under  the  head 

where  it  is  sought,  it  should  be  looked  for  in  the  Index  of 

Cases  at  the  end  of  the  volume.     It  can  then  be  found 

under  the  section  selected  for  it,  and,  by  following  up  the 

cross-references,  all  the  cases  on  that  and  cognate  matters 

will  be  found. 

WALTER  CLARK. 

December  /,  i8gi. 


PREFACE  TO  THE  FIRST  EDITION 


To  THE  Profession: 

This  work  lays  claim  to  no  originality.  It  had  its  origin 
in  the  necessities  of  the  writer  for  a  ready  reference  to  the 
adjudications  of  our  court  of  last  resort  on  questions  of 
practice.^  These  adjudications  were  necessarily  numerous, 
as  they  are  constructions  placed  by  the  court  upon  an 
entirely  new  system  of  procedure,  laying  down  the  succes- 
sive steps  taken  and  the  lines  upon  which  future  progress 
is  to  be  made.  They  are  scattered  through  twenty-six 
volumes  of  Reports,  and  not  accessible  without  much 
research. 

This  volume,  therefore,  is  intended  as  a  working-tool — 
a  LABOR-SAVER  to  a  hard-working  profession.  If  it  has 
the  eflFect  of  lightening  their  labors,  the  compiler  will  feel 
repaid.  He  will  also  feel  that  he  has,  in  his  humble  way, 
paid  that  debt  which  Lord  Bacon  says  that  every  lawyer 
owes  his  profession. 

That  there  are  typographical  errors  in  the  work  was 
hardly  to  be  entirely  avoided,  considering  the  large  number 
of  names  and  figures  used.  They  have  been  numerous 
enough  to  vex  the  writer,  but  it  is  trusted  that  the  ready 
intelligence  of  the  practicing  lawyer  will  in  no  instance  be 
misled  by  them.  That  there  are  omissions  and  errors  of  a 
more  serious  nature,  it  is  probable  that  the  use  of  the  work 
may  discover.  Labor  has  not  been  stinted  tp  make  the 
work  complete  and  accurate,  and  where  there  are  short- 
comings, not  *'of  form,  but  substance,"  reliance  is  placed 
upon  the  forbearance  and  charity  of  the  Profession. 

WALTER  CLARK. 

Raleigh^  N.  C,  Feb,  20^' 1884. 


NORTH  CAROLINA  REPORTS. 


FROM  1ST  N.  C.  TO  62D  N.  C— HOW   NUMBERED  AND  CITED. 


Order  of  the  Supreme  Court  Adopted  at  Spring.Tkrm,  1891, 

108  N.  C,  805. 

Inasmuch  as  several  of  the  volumes  of  Reports  prior  to 
the  63d  have  been  reprinted  by  the  State,  with  the  number 
of  the  Report  instead  of  the  number  of  the  Reporter,  and 
still  other  volumes  will  be  reprinted  and  numbered  in  like 
manner,  it  is  permissible  for  counsel  hereafter  to  cite  the 
volumes  prior  to  the  63d  Reports,  respectively,  as  follows: 
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Note,— In  1869  the  Supreme  Court,  following  the  example  set  by  other  States,  ordered 
that  our  Reports  should  thereafter  be  known  siinply  as  "North  Carolina  Reports," 
the  then  current  number  to  be  called  the  63  N.  C.  This  was  based  upon  an  estimate  of 
there  being  sixty-two  antecedent  volumes.  As  all  future  volumes  of  N.  C.  Reports 
will  doubtless  be  known  simply  by  their  number  in  the  series,  it  will  be  anomalous 
and  confusing  that  the  first  sixty-two  volumes  should  not  be  designated  as  N.  .C. 
Reports  at  all,  and  should  continue  to  be  <juoted  under  the  names  ofrifteen  difTerent 
Reporters.  To  cure  this,  the  court,  at  Spring  Term.  1891  (108  N.  C.  805),  adopted  the 
foregoing  order.  It  is  to  be  regretted  that  the  court  did  not  do  this  in  1869,  as  by  this 
time  the  practice  of  quoting  the  earlier  Reports  by  number  would  have  been  uniform., 
not  only  here,  but  by  courts  and  text-writers  elsewhere.  A  similar  change  in  the 
quotation  of  the  earlier  Reports  has  been  made  by  our  sister  States.  In  a  s^Ojt  while, 
and  af\er  a  little  practice,  tne  change  will  become  familiar,  and  the  convenience  of  all 
our  Reports  being  known  by  the  name  of  the  State,  and  cited  by  their  number  as  such, 
will  be  appreciated.  • 
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(.Voir  amended  into  Chapter  10  of  the  Code  of  1883.) 


Whereas,  it  is  ordained  by  Section  i,  Article  IV,  of  the 
Constitution  of  North  Carolina,  that : 

"The  distinction  between  actions  at  law  and  suits  in 
equity  and  the  forms  of  all  such  actions  and  suits  shall  be 
abolished,  and  there  shall  be  in  this  state  but  one  form  of 
action  for  the  enforcement  or  protection  of  private  rights  or 
the  redress  of  private  wrongs,  which  shall  be  denominated 
a  civil  action ;  and  every  action  prosecuted  by  the  people 
of  the  state  as  a  party,  against  a  person  charged  with  a  pub- 
lic oSence,  shall  be  termed  a  criminal  action.  Feigned 
issues  shall  also  be  abolished,  and  the  fact  at  issue  tried  by 
order  of  court  before  a  jury." 

The  General  Assembly  of  the  State  of  North  Carolina, 
for  the  purpose  of  carrying  into  eflFect  the  said  section,  and 
regulating  the  practice  and  procedure  in  civil  actions,  in  the 
several  courts  of  this  state,  do  enact  as  follows  : 


t.— The  remedy  for  the  enforcement  of  all  kinds  of  contracts  is 
now  a  civil  action.    Mitchell  v.  Henderson,  63 — 643. 

Both  legal  and  equitable  remedies  being  now  administered  in  one 
action,  in  an  action  for  specific  performance  to  which  the  defendant 
pleads  the  statute  of  frauds,  the  plaintiff  may  obtain  judgment  for  the 
purchase-money  paid.    Pendleton  v.  Dalton,  92 — 185. 

Under  the  Code  there  is  but  one  form  of  action  and  the  court  will  give 
any  remedy  which  the  facts  set  up  in  the  complaint  will  justify.  Lum- 
ber Co.  V.  Wallace,  93 — 22.    See  notes  to  1 233  {^)posl. 

The  principles  of  law  and  equity  are  distinct  though  now  embraced 
in  one  action.     Ely  v.  Early,  94 — i. 

An  act  which  changes  the  remedy  of  the  creditor  is  not  unconstitu- 
tional, if  it  g^ves  him  another  equally  efficacious.  Williams  v.  Weaver, 
94-134. 

s 

A^B^hditer  both  Iflgal  and  equitable  rights. — Where,  in  obedience  to  di- 
rections in  the  will,  the  executors  enter  into  a  contract  under  seal,  they 
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{Now  amended  into  Chapter  10  of  the  Code  of  1883.) 


Whereas,  it  is  ordained  by  Section  i ,  Article  IV,  of  the 
Constitution  of  North  Carolina,  that : 

''The  distinction  between  actions  at  law  and  suits  in 
equity  and  the  forms  of  all  such  actions  and  suits  shall  be 
abolished,  and  there  shall  be  in  this  state  but  one  form  of 
action  for  the  enforcement  or  protection  of  private  rights  or 
the  redress  of  private  wrongs,  which  shall  be  denominated 
a  civil  action ;  and  every  action  prosecuted  by  the  people 
of  the  state  as  a  party,  against  a  person  charged  with  a  pub- 
lic offence,  shall  be  termed  a  criminal  action.  Feigned 
issues  shall  also  be  abolished,  and  the  fact  at  issue  tried  by 
order  of  court  before  a  jury." 

The  General  Assembly  of  the  State  of  North  Carolina, 
for  the  purpose  of  carrying  into  effect  the  said  section,  and 
regulating  the  practice  and  procedure  in  civil  actions,  in  the 
several  courts  of  this  state,  do  enact  as  follows  : 

Effect. — ^The  remedy  for  the  enforcement  of  all  kinds  of  contracts  is 
now  a  civil  action.    Mitchell  v.  Henderson,  63—643. 

Both  legal  and  equitable  remedies  being  now  administered  in  one 
action,  in  an  action  for  specific  performance  to  which  the  defendant 
pleads  the  statute  of  frauds,  the  plaintiff  may  obtain  judgment  for  the 
purchase-money  paid.     Pendleton  v.  Dal  ton,  ^2 — 185. 

tinder  the  Code  there  is  but  one  form  of  action  and  the  court  will  give 
any  remedy  which  the  facts  set  up  in  the  complaint  will  justify.  Lum- 
ber Co.  V.  Wallace,  93 — 22.     See  notes  to  J  233  (^)posL 

The  principles  of  law  and  equity  are  distinct  though  now  embraced 
in  one  action.    Ely  v.  Early,  94 — i. 

An  act  which  changes  the  remedy  of  the  creditor  is  not  unconstitu- 
tional, if  it  gives  him  another  equally  efficacious.  Williams  v.  Weaver, 
94— i.U. 

Admiiiltter  both  legal  and  equitable  rights. — Where,  in  obedience  to  di- 
rections in  the  will,  the  executors  enter  into  a  contract  under  seal,  they 
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are  personally  liable  on  the  contract,  but  payment  may  also  be  coerced 
out  of  the  assets  of  the  estate.  In  such  case  under  our  former  practice* 
the  plaintiff  would  have  had  to  sue  the  executors  on  their  individual  lia- 
bility in  an  action  at  law,  and  to  enforce  the  Habili^  of  the  estate,  he 
would  have  to  go  into  a  court  of  equity,  but  since  the  adoption  of  the  Code 
system,  both  reliefs  may  be  administered  in  one  action.     Edwards  v. 

Love,  94—365- 

Since  the  adoption  of  the  Constitution  of  1868,  the  superior  courts 
administer  both  legal  and  equitable  rights,  and  when  necessary,  both  are 
administered  in  the  same  action.     Vegelahn  v.  Smith,  95 — 254. 

The  procedure  under  the  Code  has  not  changed  the  legal  or  equitable 
rights  of  litigants,  but  only  allows  them,  as  they  existed  under  the  old 
system,  to  be  administered  in  one  action.     Allen  v.  Taylor,  96 — ^37. 

Under  the  present  method  of  procedure,  parties  may  allege  their 
cause  of  actio u,  and  their  rights  in  and  about  the  same,  whether  legal 
or  equitable,  in  the  same  action.     Bean  v.  Railroad,  107 — 731. 

Jurisdiction  of  the  superior  court. — Although  the  office  of  ''probate 
judge  '*  is  abolished,  the  powers  and  jurisdiction  of  that  officer  are  now 
exercised  by  the  clerks  01  the  superior  court,  not  as  the  servant  or  min- 
isterial officer  of  or  acting  as  and  for  the  superior  court,  but  as  an  inde- 
pendent tribunal  of  original  jurisdiction.     Edwards  v.  Cobb,  95 — 4. 

The  clerks  of  superior  courts  have  jurisdiction  of  proceedings  for  the 
removal  of  executors  and  administrators.  Whether  the  superior  courts 
have  such  original  jurisdiction,  qucsre.     Edwards  v.  Cobb,  95 — ^4. 

The  superior  courts  have  succeeded  to  all  the  jurisdiction  of  the  late 
courts  of  equity  in  respect  to  infants,  and  they  have  authority  to  direct 
sales  of  their  property,  both  real  and  personal,  in  proper  cases.  Tate 
V.  Mott,  96 — 19. 

Where  an  action  was  brought  by  a  widow,  alleging  that  the  legal  title 
to  certain  land  was  in  the  defendants,  but  that  they  held  it  in  trust  for 
her  deceased  husband,  and  asking  that  they  be  declared  trustees  and 
that  her  dower  be  assigned  in  the  laud,  the  superior  court  in  term,  and 
not  the  clerk,  had  juriSliction.     Efiand  v.  Efland,  96 — ^488. 

Where  money  was  collected  by  one  of  two  joint  owners  of  several 
notes,  the  other  owner  cannot  bring  separate  actions  for  his  half  of  each 
note  collected  so  as  to  give  a  justice  of  the  peace  jurisdiction;  the  action 
being  for  money  had  and  received,  must  be  for  the  agg^gate  amount  so 
collected  and  due  him.  An  action  might  have  been  maintained  for  the 
half  of  each  note  as  it  was  collected,  but  when  all  were  paid  the  plaintiff 
became  entitled  to  half  of  the  "gross  sum"  paid,  and,  as  that  exceeded 
two  hundred  dollars,  a  justice  of  the  peace  had  no  jurisdiction.  Keams 
V.  Heitman,  104 — 332. 

Where  the  damages  alleged  amount  to  more  than  fifty  dollars,  the 
superior  court  has  jurisdiction.     Bowers  v.  R.  R.,  107 — 721. 

The  remedy  for  debt  against  a  married  woman,  by  which  it  is  sought 
to  charge  her  separate  personal  property,  cannot  be  had  in  the  court  of 
a  justice  of  the  peace.  Patterson  v.  Gooch,  108 — ^503  ;  Doroughty  v. 
Sprinkle,  88 — 300. 

Date  when  the  C.  C.  P.  went  into  operation. — The  Code  of  Civil  Procedure 
is  one  act,  and  no  part  of  it  went  into  operation  before  the  24th  day  of 
August,  A.  D.  1868,  but  it  went  into  effect  as  a  whole  on  that  day.  Rag- 
land  v.  Currin,  64 — ^355. 

Although  the  Constitution  of  1868  went  into  effect  in  April  of  that 
year,  still  the  courts  which  existed  under  the  old  system  did  not  cease  to 
do  so,  or  to  entertain  actions  until  the  adoption  of  the  Code  of  Civil  Pro- 
cedure.   Lash  v.  Thomas,  86 — 313. 
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To  what  extent  ftrmer  practice  in  force. — So  much  of  the  Revised  Code, 
in  regard  to  the  procedure  iu  the  courts  as  is  not  inconsistent  with,  nor 
supers«led  by,  the  Code  of  Civil  Procedure,  is  still  in  force.  Clerk's 
Office  V.  Hufeteller,  67 — 449 ;  Sims  v.  Goettle,  82 — 268 ;  Loudon  v.  Bear, 
S4— 266. 

The  Code  of  Civil  Procedure  is  a  mere  supplement  to  the  practice  and 
procedure  established  by  the  Revised  Code.    Boylston  Ins.  Co.  v.  Davis, 

74-78. 

The  rales  of  pleading  at  common  law  and  their  essential  principles 
still  remain,  modified  only  as  to  technicalities  and  matters  of  form. 
Parsley  v.  Nicholson.  65 — 207 ;  Hinsdale  v.  Sinclair,  83 — 338. 

Courts  of  equity  will  not  entertain  a  suit  for  the  construction  of  a 
de\ise,  but  will  leave  the  devisee  to  assert  his  right  at  law,  in  an  action 
to  recover  the  land.     Woodlief  v.  Merritt,  96—226.     Little  v.  Thorne, 

93-69. 

The  Constitution  has  not  abolished  the  principles  of  equity,  and  where 
the  statutory  procedure  thereunder  is  silent,  or  inadec^uate,  the  practice 
in  the  late  courts  of  equity  may  be  invoked.  The  jurisdiction  in  courts 
of  equity  to  correct  material  mistakes  is  unquestionable.  Morrisey  v. 
Swinson,  104—555. 

Equities  must  be  pleaded.— Although  there  is  but  one  form  of  action,  the 
court  cannot  proceed  to  adjust  equities  unless  they  are  set  up  in  the 
pleadings.  Lumber  Co.  v.  Wallace,  93 — 22  ;  Rawlings  v.  Hunt,  90 — 270  ; 
Ledbetter  V.  Quick,  90—276 ;  Stamps  v.  Cooley,  91 — 316 ;  Moore  v.  Came- 
ron, 93—51. 

What  is  repealed  by  the  C.  C.  P.— The  Code  of  Civil  Procedure  does  not 
repeal  the  provisions  of  the  Revised  Code,  except  where  inconsistent 
'with  it,  and  certain  portions  which  are  expressly  enumerated  in  the 
C.  C.  P.  Boylston  Insurance  Co.  v.  Davis,  74 — 78.  [Note.  This  seems 
otherwise  by  J  3867,  Code  of  1883.] 

To  what  actions  the  C.  C.  P.  is  not  applicable. — Actions  pending  at  the 
time  the  C.  C.  P.  was  ratified  are  to  be  proceeded  with  and  tried  under 
ihe  laws  and  practice  in  force  prior  to  the  C.  C.  P.  Teague  v.  James, 
63—91 ;  Gaither  v.  Gibson,  63 — 93 ;  Valentine  v.  Holloman,  63 — 475 ; 
Walton  V.  ItcKesson,  64 — 154  ;  Johnson  v.  McArthur,  64 — 675  ;  Lewis  v. 
McXatt,  65—63  ;  Sutton  v.  Owens,  65 — 123 ;  Young  v.  Griffith,  84 — 715. 

An  action  founded  upon  a  contract  made  prior  to  the  ratification  of  the 
C.  C  P.  is  governed  by  the  law  and  practice  existing  before  that  date, 
although  the  action  is  brought  since  the  C.  C.  P.  Merwin  v.  Ballard, 
65—168 ;  Matthews  v.  Copeland,  80—30. 

Equity  suits,  pending  at  the  adoption  of  the  Coclfe,  should  be  proceeded 
in  up  to  final  judgment,  according  to  the  old  rules  of  equity  procedure. 
Ronnion  v.  Ramsay,  80—60. 

In  an  action  of  ejectment  begun  before  the  adoption  of  the  C.  C.  P., 
the  plaintiflf 's  right  depends  upon  his  possession  of  the  legal  title,  and 
he  cannot  rely  upon  his  equitable  title.     Young  v.  Griffith,  84 — 715. 

Where  a  suit  m  equity  was  pending  in  the  supreme  court  at  the  time 
of  the  adoption  of  the  present  system  of  procedure,  the  superior  courts 
are  the  proper  tribunals  to  proceed  with  the  cause,  and  the  supreme 
court  can  make  no  order  in  it,  except  to  remand  the  papers.  White  v. 
Butcher,  97 — 7. 

Note.— All  reservations  as  to  causes  of  action  accruing  prior  to  C.  C.  P. 
were  repealed  by  Code  of  1883,  save  as  to  statute  of  limitations  and 
connting  time  between  May  20,  1861,  and  January  i,  1870,  ?^  136  and  137 
posi.,  and  even  those  sections  are  repealed  by  ch.  113,  Acts  1 891,  as  to  all 
suits  not  begun  before  January  i,  18293. 


CHAPTER  TEN 


OF  THE 


CODE  OF  NORTH  CAROLINA,  1883 

WITH  AMENDMENTS  TO  1891,  INCLUSIVE. 


TITLE   I. 


GENERAL  DEFINITION  AND  DIVISIONS. 


Section. 

125.  Remedies. 

126.  Actions. 

127.  Special  proceedings. 
laS.  Division  of  actions. 


Section 

129.  Criminal  action. 

130.  Civil  action. 

131.  Remedies  not  merged. 

132.  Definition  of  court ;  to  mean 
clerk,  when. 

8ee^  125.    Bemedies.    C.  C.  B.,  b.  i. 

Remedies  in  the  courts  of  justice  are  divided  into — 

(i)  Actions. 

(2)  Special  proceedings. 

UgUatiTe  power. — Under  sections  12  and  22,  Art  IV  of  the  Constitu- 
tion«  the  Legislature  has  the  power  to  establish,  limit  and  define  the 
jurisdiction  of  the  superior  courts ;  to  prescribe  the  methods  of  proce- 
dure in  them,  and  the  extent,  manner,  time  and  place  of  exercising 
their  jurisdiction ;  and  can  declare  what  judgments  and  orders  may  be 

S'ven  bj  these  courts  in  or  out  of  term — except  that  issues  of  fact  can 
t  tried  by  a  jury  only  in  term  time.    Bynum  v.  Powe,  97 — 374. 

Ste.  126.    Actions.    C.  C.  jP.,  ».  2.    1808-*9,  c.  277, 8.  2. 

An  action  is  an  ordinaty  proceeding  in  a  court  of  justice, 
by  which  a  party  prosecutes  another  party,  for  the  enforce- 
ment or  protection  of  a  right,  the  redress  or  prevention  of 
a  wrong,  or  the  punishment  or  prevention  of  a  public 
offience. 

Istan  of  aetion. — ^The  proceedings  under  the  C.  C.  P.  are  substantially 
the  practice  and  procedure  of  the  courts  of  equity,  and  not  of  the 
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courts  of  common  law*  The  only  difference  is  that  under  the  C.  C.  E. 
the  summons  does  not  follow  but  precedes  the  complaint.  Wilson  v. 
Moore,  72—558. 

Probate  of  will. — When  a  will  is  offered  for  probate,  the  proceeding  is 
not  a  ci\dl  action,  nor  is  it  a  special  proceeding,  but  in  retn^  to  which 
there  are,  strictly  speaking,  no  parties.     Hutson  v.  Sawyer,  104 — i. 

Application  for  dower.  — While  the  assignment  of  dower  is  a  special  pro- 
ceeding of  which  the  clerk  has  jurisdiction,  yet  if  any  equitable  element 
is  involved,  which  under  the  former  practice  would  have  been  cogniza- 
ble in  a  court  of  equity,  the  superior  court  in  term  has  jurisdiction,  und 
the  application  for  dower  becomes  a  civil  action.  Efland  v.  Kfland, 
96—488. 

AssesBment  of  damages  for  right-of-way. — An  application  for  assessment 
of  damages  caused  by  the  taking  of  lands  in  the  construction  of  rail- 
roads, is  not,  strictly  speaking,  either  a  civil  action  or  special  proceed- 
ing, but  is  a  summary  proceeding,  of  which  the  superior  court  has  juris- 
diction in  vacation  or  at  term.  The  judge  of  the  court  may  appoint 
the  appraisers  either  in  term  or  vacation,  while  the  clerk  can  do  so  only 
in  vacation,  and  then  only  as  representing  the  court.  Click  v.  Railroad, 
98—390. 

Where,  in  such  a  proceeding,  it  was  agreed  that  issues  raised  upon 
the  petition  and  answer  should  be  transferred  to  the  civil  issue  docket 
for  trial,  whatever  irregularities  there  may  have  been  in  the  conduct  of 
the  cause  were  cured,  and  the  court  had  jurisdiction  to  proceed  with  and 
finally  determine  it.     Click  v.  Railroad,  98 — 390. 

Taking  an  administration  account. — The  superior  court  has  incidental 
jurisdiction  to  order  the  taking  of  the  account  of  an  administrator  when 
necessary  to  the  rights  of  parties  to  the  action.  Rountree  v.  Britt, 
94—104. 

The  superior  court  has  jurisdiction  concurrent  with  the  clerk  of  an 
action  to  compel  an  administrator  to  sell  lands  to  pay  debts.  Wilson  v. 
Bynum,  92 — 717. 

Sec.  127 •    SpeciiU  proceedings,    C.  C  JP.,  »•  3, 

Every  other  remedy  is  a  special  proceeding. 

What  are  Special  Proceedings. — Any  proceeding  which,  under  the  old 
practice,  might  be  commenced  by  petition  or  motion  upon  notice,  is  a 
**  Special  Proceeding."     Tate  v.  Powe,  64 — 644. 

A  "proceeding"  to  obtain  damages  for  the  erection  of  a  mill  is  a 
Special  Proceeding.     Sumner  v.  Miller,  64 — 688. 

Also,  a  petition  by  an  executor  or  administrator  to  sell  lands  to  pay 
debts.  Hvman  v,  Jarnigan,  65 — 96  ;  Badger  v.  Jones,  66 — 305 ;  Sinclair 
V.  McBrycfe,  88—438. 

Also,  proceedings  for  the  settlement  of  the  estate  of  a  deceased  per- 
son. Hunt  V.  Sneed,  64 — 176;  Sprinkle  v.  Hutchinson,  66 — 450;  Bell  v. 
King,  70 — 330 ;  Herring  v.  Outlaw,  70 — ^334. 

Also,  a  proceeding  in  the  nature  of  a  creditor's  bill  against  an  execu- 
tor or  administrator.  Jerkins  v.  Carter,  70 — 500 ;  Patterson  v.  Miller, 
72 — 516.  The  superior  court  at  term  has  also  concurrent  jurisdiction  of 
this.     Haywood  V.  Haywood,  79 — 42;  Shields  v.  Pa>ne,  8ic>— 291. 

Also,  a  petition  for  dower.     Felton  v.  Elliott,  66 — 195. 

Also,  a  petition  to  compel  an  executor  or  administrator  to  sell  real 
estate  to  pay  debts.  Pelletier  v.  Saunders,  67 — 261 ;  Jerkins  v.  Carter, 
70—500. 
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A  proceeding  in  bastardy  is  a  Special  Proceeding.  State  v.  Mcintosh, 
64 — 607 ;  so,  too,  a  proceeding  to  remove  an  executor.  Barnes  v.  Brown, 
79-401. 

A  petition  for  alimony  alone,  not  coupled  with  a  prayer  for  divorce,  is 
a  Special  Proceeding.     Reeves  v.  Reeves,  82 — 348. 

A  proceeding  to  drain  wet  lands  is  a  Special  Proceeding.  Durden  v. 
Simmons,  84—555. 

A  proceeding  for  partition  of  lands,  whether  by  actual  division  or  by 
sale,  is  a  Special  Proceeding,  and  if  an  issue  of  fact  arises  it  is  sent  to 
the  superior  court.     Capps  v.  Capps,  85—408. 

A  proceeding  to  remove  an  administrator  is  a  Special  Proceeding,  and 
the  derk  has  jurisdiction  to  find  the  facts.  Murrill  v.  Sandlin,  86 — 54 ; 
Simpson  v.  Jones,  82 — 323. 

Partition  is  a  Special  Proceeding.     Bragg  v.  Lyon,  93 — 151. 

Where  one  tenant  in  common  has  been  ousted  by  his  co-tenant,  who 
brings  an  action  of  ejectment  to  recover  the  possession,  the  superior 
court  has  no  jurisdiction  to  order  a  partition  of  the  land.  Leeper  v. 
Xe^le,  94— 33S. 

What  are  not  Special  Proceedings. — A  suit  to  recover  possession  of  land 
is  not  a  Special  Proceeding.     Woodley  v.  Gilliam,  64 — 649. 

Mandamus  is  not  a  Special  Proceeding.     Howerton  v.  Tate,  66 — 231. 

An  action  brought  to  correct  an  alleged  error  in  the  partition  of  land, 
is  a  civil  action,  and  not  a  Special  Proceeding.  Cheatham  v.  Crews,  81 — 
343-  But  when  there  is  no  peculiar  equitable  element  the  remedy  to 
correct  a  mistake  in  the  partition  of  land  is  before  the  clerk.  Wahal  v. 
Smith,  82—229. 

See.  128.    IHvision  of  actions.    C.  C.  P.,  s.  4. 

Actions  are  of  two  kinds — 

(1)  Civil. 

(2)  Criminal. 

Sec.  J29.    Criminal  actiofi.    C,  C.  P.,  s.  5. 

A  criminal  action  is  : 

(i)  An  action  prosecuted  by  the  state  as  a  party,  against 
a  person  charged  with  a  public  offence,  for  the  punishment 
thereof. 

Indictments. — Prosecutions  for  public  offences  are  now  defined  as  crimi- 
nal actions.    State  v.  I^upton,  63—483. 

The  terms  "criminal  action  "  and  "indictment**  are  synonymous  in 
the  Constitution  and  the  C.  C.  P.,  and  therefore  it  would  be  equally  reg- 
ular to  entitle  a  case,  "The  People  v.  A.  B. — Criminal  Action,"  or 
" State V.  A.  B.— Indictment"    State  v.  Simons,  68—378. 

(2)  An  action  prosecuted  by  the  state,  at  the  instance  of 
an  individual,  to  prevent  an  apprehended  crime  against 
his  person  or  property. 

Pmc«  warranti. — A  proceeding  upon  a  **  peace  warrant ' '  is  now  a  crimi- 
nal action.    The  judges  of  the  superior  court  are  invested  with  a  large 
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discretion  upon  questions  of  costs  in  all  criminal  actions.    State  v. 
Locust,  63—574. 

Sec.  130.    Civil  adiim.    C.  C.  r.,  s.  6*. 

Every  other  is  a  civil  action. 

CiTil  action. — ^The  term  **  civil  action  "  includes  all  causes  which,  under 
the  old  practice,  might  have  been  commenced  by  a  capias  ad  respontUn- 
dum,  or  were  relievable  by  an  ordinary  bill  in  equity.  Tate  v.  Powe, 
64—644. 

Also,  an  action  in  the  nature  of  an  old  bill  in  equity  to  falsify  an 
account    Murphy  v.  Harrison,  65—246. 

Also,  a  suit  on  a  guardian  bond.     Rowland  v.  Thompson,  65 — 1 10. 

A  proceeding  in  bastardy  is  a  civil  action,  as  distinguished  from  a  crim- 
inal action.    State  v.  Mcintosh,  64—607. 

A  suit  to  recover  possession  of  land  is  a  civil  action  and  not  a  special 
proceeding.     Woodley  v.  Gilliam,  64 — 649. 

Mandamus  is  not  a  civil  action.     Howerton  v.  Tate,  66 — 231. 

Contra,  Mandamus  is  now  an  ordinary  civil  action.  Haymore  v.  Com- 
missioners, 85 — 268. 

A  proceeding  under  chapter  222,  acts  of  i876-'77,  in  regard  to  **  drain- 
ing wet  lands,"  is  a  civil  action,  and  returnable  to  the  term  of  the  supe- 
rior court.    Bunting  v.  Staucil,  79 — 180. 

Sec.  131.    Remedies  not  merged.    C.  C.  P.,  s.  7. 

Where  the  violation  of  a  right  admits  both  of  a  civil  and 
a  criminal  remedy,  the  right  to  prosecute  the  one  is  not 
merged  in  the  other. 
Sec.  132.    Definition  of  court;  to  mean  clerks  when.    C.  €• 

Jl.S  S.  cr« 

In  those  of  the  following  enactments  which  confer  juris- 
diction or  power,  or  impose  duties,  when  the  vrords  "supe- 
rior court"  or  "court"  in  reference  to  a  superior  court  are 
used,  they  mean  the  clerk  of  the  superior  court,  unless 
otherwise  specially  stated,  or  unless  reference  is  made  to  a 
regular  term  of  the  court,  in  which  cases  the  judge  of  the 
court  alone  is  meant. 

Means  clerk. — The  "superior  court'*  in  Art.  IV,  sec.  28  (now sec  22X 
of  the  state  constitution  does  not  mean  the  court  of  the  clerk.  McAdoo 
V.  Benbow,  63 — 361. 

Under  the  act  of  i868-'69,  chap.  113,  enacting  that  an  executor  or 
administrator  may  apply  to  the  **  superior  court  '*  for  leave  to  seU  land 
to  pay  debts,  the  clerk  of  the  court  is  referred  to.  Pelletier  v.  Saun- 
ders, 67—261. 

The  clerk  implies  the  court  in  cases  where  he  is  to  act  for  the  court,  or 
when  the  statute  gives  discretion  to  the  court.    TiUett  v.  Aydlett,  90— 551  • 

JvriBdiction  really  that  of  the  court. — ^The  jurisdiction  is  really  that  of 
the  superior  court,  the  clerk  being  empowered  to  make  certain  orders  ia 
vacation.     Brittaiu  v.  Mull,  91 — ^498  ;  Strayhom  v.  Blaylock,  92—292. 
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TITLE  II. 


GENERAL  PROVISIONS  AS  TO  CIVIL  ACTIONS. 


Sectiok. 

153.  Forms  of  civil  actions;  dis- 
tinction between  actions  at 
law  and  suits  in  equity 
abolished. 


Section. 

134.  Parties  designated    plaintiff 

and  defendant. 

135.  Feigned  issues  abolished. 


Sec  133.  Forms  of  civil  actions  ;  distinction  between  actions 
at  law  and  suits  in  equity  abolished.  C  C.  JP.,  s.  12.  Const,, 
Art.  IV f  s.  1. 

The  distinction  between  actions  at  law  and  suits  in 
equity,  and  the  forms  of  all  such  actions  and  suits  hereto- 
fore existing,  are  abolished,  and  there  shall  be  hereafter 
but  one  form  of  action  for  the  enforcement  or  protection  of 
private  rights,  and  the  redress  of  private  wrongs,  which 
shall  be  denominated  a  civil  action. 

Tlie  effiBct  upon  maimer  of  pleading. — The  essential  rules  of  pleading  at 
common  law  have  not  been  repealed  by  the  C.  C.  P. ;  they  have  only 
been  modified  as  to  technicalities  and  matters  of  form.  Parsley  v.  Nich- 
olson, 65 — 207. 

The  C  C.  P.  abolishes  the  different  forms  of  actions  and  the  techni- 
cal and  artificial  modes  of  pleading  used  at  common  law,  but  does  not 
dispense  ^ith  such  degree  of  certainty  and  regularity  as  is  essential  in 
every  system  adopted  for  the  administration  of  justice.  Oates  v.  Gray, 
66— 442 ;  Vass  V.  Building  Association,  94—55. 

The  subtle  science  of  pleading  is  not  merely  relaxed  but  abolished  by 
the  C.  C.  P.,  and  the  forms  of  pleading  in  civil  actions  and  the  rules  by 
which  their  sufficiency  are  to  be  determined  are  those  prescribed  in  the 
Code.  Few,  if  any,  of  the  ancient  rules  of  pleading  are  now  applica- 
ble.   Moore  v.  Hdmiston,  70 — ^510. 

The  eiEset  upon  the  Ibrm  of  action. — ^There  is  now  but  one  form  of  action, 
and  mandamus  is  but  a  process  of  the  court  in  that  action.  Belmont  v. 
Reilly,  71—26.    Hay  more  v.  Commissioners,  85 — 268. 

There  is  now  but  one  form  of  action,  and  a  counterclaim  may  be  set 
np  by  the  defendant,  if  entitled  by  the  Code  to  do  so,  irrespective  of 
whether  the  action  arises  out  of  a  tort  or  contract.  Bitting  v.  Thaxton, 
72-541. 

BitthietUm  between  law  and  equity. — The  distinction  between  actions  at 
law  and  suits  in  equity  is  abolished  as  to  the  forms  of  procedure,  but 
the  distinction  between  legal  and  equitable  rights  still  remains.  Mat- 
thews V.  Mcpherson,  65 — 189 ;  Kahnstein  v.  Railroad,  84—88. 

Where  a  bill  in  equity  for  specific  performance  and  general  relief  had 
been  dismissed  under  the  former  procedure,  this  is  not  an  estoppel  to  an 
action  under  the  Code  to  recover  money  alleged  to  have  been  paid  in 
pursuance  of  the  contract  sought  to  be  enforced.  Pendleton  v.  Dalton, 
92-185. 
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The  distinction  between  the  principles  of  law  and  equity  are   not 
abolished,  nor  are  those  systems  blended;  only  the  distinctions  in  the 
forms  of  procedure,  and  in  the  tribunals  in  which  they  were  formerly 
administered,  are  abrogated.     Lumber  Co.  v.  Wallace,  93 — 22. 

Distinction  between  actions  ex  contractu  and  ex  delicto.' — See  Garrett  v. 
Trotter,  65 — ^430 ;  Froelich  v.  Southern  Express  Co.,  67 — 2 ;  BuUin^er  v. 
Marshall,  70—520 ;  Ashe  v.  Gray,  88 — 190. 

The  rule  that  when  one  person  takes  and  sells  the  personal  property 
of  another,  the  latter  may  waive  the  tort  and  recover  the  money, 
embraces  the  case  where  the  person  sued  received  the  money  in  conse- 
quence of  the  action  of  a  court  whose  jurisdiction  and  process  he 
invoked  for  that  purpose.     Olive  v.  Olive,  95 — 485. 

W^en  the  action  is  based  upon  the  tortious  act  of  the  defendant,  and 
the  damages  are  ascertained  to  be  greater  than  fifty  dollars;  or  where 
the  right  to  recover  involves  a  (question  of  title,  the  question  of  juris- 
diction is  determined,  and  the  plaintiff  cannot  avoid  it  by  waiving  the 
tort,  and  declaring  for  the  value  of  the  property  alleged  to  have  been 
converted.     Edwards  v.  Cowper,  99 — 421. 

Where  the  plaintiff  paid  fifty  dollars  to  the  defendant  upon  fraudu- 
lent representations :  ileldy  that  a  justice  of  the  peace  had  juris- 
diction of  an  action  for  the  recovery  of  the  money.  Harvey  v.  Ham- 
bright,  98 — ^446. 

Justices  of  the  peace  have  concurrent  jurisdiction  with  the  superior 
courts  of  actions  for  torts  where  the  value  of  the  property  in  contro- 
versy does  not  exceed  fifty  dollars.     Harvey  v.  Hambright,  98 — ^446. 

The  superior  court  has  jurisdiction  of  an  action  for  damages  for  the 
conversion  of  property  where  the  amount  claimed  is  one  hundred  and 
twenty-five  dollars.     Asher  v.  Reizenstein,  105 — 213. 

A  complaint  alleging  that  the  defendant,  a  common  carrier,  failed  to 
safely  carry  certain  articles  of  freight  according  to  contract,  and  **so 
negligently  and  carelessly  conducted  in  regard  to  the  same  that  it  was 
greatly  damaged,"  states  facts  sufficient  to  constitute  a  tort  Bowers  v. 
Railroad,  107—721. 

Sec*  134,     BaHies  designated  plaintiff  and  defendant. 

In  such  action,  the  party  complaining  shall  be  known  as 
the  plaintiff,  and  the  adverse  party  as  the  defendant. 

Sec.  135.    Feigned  issties  aboliahed,    €•  C  JP.,  s.  15» 

Feigned  issues  are  abolished;  and  instead  thereof,  in  tte 
cases  where  the  power  formerly  existed  to  order  a  feigned 
issue,  or  when  a  question  of  fact  not  put  in  issue  by  the 
pleadings  is  to  be  tried  by  a  jury,  an  order  for  the  trial 
may  be  made  by  the  judge,  stating  distinctly  and  plainly 
the  question  of  fact  to  be  tried;  and  such  order  shall  be 
the  only  authority  necessary  for  a  trial. 

Fictitious  proceedings. — The  fictitious  proceedings  of  the  old  action  of 
ejectment  is  abolished.    Harkey  v.  Houston,  65 — 137. 

Feigned  iBBues. — An  action  upon  a  feigned  issue  should  be  dismissed 
by  the  court  ex  mero  main,    Blake  v.  Askew,  76-325. 
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TITLE  III. 
.  LIMITATION  OF  ACTIONS. 

Chap.    I.    Actions  in  General. 

II.    Actions  for  the  Recovery  of  Real  Prop- 
erty— Time  of  Commencing. 

III.  Actions  other  than  for  the  Recovery  of 

Real  Property — Time  of  Commencing. 

IV.  General  Provisions  as  to  the  time  of 

Commencing  Actions. 


CHAPTER  ONE. 


ACTIONS  IN  GENERAL. 


Sbctios. 


Section. 

138.  Period  of  limitation — objec- 
tion must  be  taken  by  an- 
swer. 


136.  To  what    actions   this    title 

shall  extend. 

137.  Time   between    the  20th  of 

May,  1 86 1,  and  ist  January, 
1870,  not  to  be  counted. 

See.  1S6.   To  what  actions  this  title  shall  extend,    €•  €•  JP., 
8.1s. 

This  title  shall  not  extend  to  actions  commenced  before 
the  twenty-fourth  day  of  August,  one  thousand  eight  hun- 
dred and  sixty-eight,  nor  to  cases  where  the  right  of  action 
accrued  before  that  date,  but  the  statutes  in  force  previous 
to  that  date  shall  be  applicable  to  such  actions  and  cases. 

Note.— Ry  chapter  113,  Acts  1891,  sections  136  and  137  are  repealed; 
the  repeal,  however,  not  to  apply  to  any  action  instituted  prior  to  Janu- 
uy  1, 1893.  The  effect  is  to  make  the  application  of  the  statutes  of  limi- 
tations contained  in  the  Code  unifoim  as  to  all  causes  of  action  whenever 
iccmed,  and  to  eliminate  hereafter  the  time  excepted  in  section  137, 
except  as  to  causes  of  action  accruing  prior  to  the  adoption  of  tlie 
C  C.  P.,  upon  which  suit  shall  be  brought  before  January  i,  1893.  The 
following  amendment  was  adopted  in  1889,  and  may  hereafter  be  prop- 
wly  numbered  section  136 : 
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On  the  trial  of  any  action  or  special  proceeding  to  which 
an  insane  person  has  been  made  a  party,  such  insane  per- 
son shall  be  deemed  to  have  pleaded  specially  any  defence,  \ 
and  shall  on  trial  have  the  benefit  of  any  defence,  whether  1 
pleaded  or  not,  that  might  have  been  made  for  him  by  his  i 
guardian  or  attorney  under  the  provisions  of  title  three  of 
the  Code  of  Civil  Procedure,   section   one  hundred  and 
thirty-six  to  section  one  hundred  and  seventy-six  of  The 
Code  of  North  Carolina,  both  inclusive.     And  the  court,  at 
any  time  before  the  action  or  proceeding  is  finally  disposed 
of,  may  order  the  bringing  in,  by  proper  notice,  of  one  or 
more  of  the  near  relatives  or  friends  of  such  insane  person, 
and  may  make  such  other  order  or  orders  as  it  may  deem 
necessary  for  his  proper  defence.     Acts  1889,  chap.  89. 

Right  of  action  accruing  T)efbre  the  C.  C.  P. — A  right  of  action  which 
accrued  before  the  adoption  of  the  Code  is  governed  by  the  statutes  of 
limitation  then  in  force.  WiUiams  v.  Williams,  70 — 189  ;  Knight  v. 
Braswell,  70 — 709 ;  Libbett  v.  Maultsby,  71 — ^345  ;  Woodhouse  v  Sim- 
mons, 73-*-30 ;  Barham  v.  Lomax,  73 — 76 ;  Ellis  v.  Scott,  75 — 108 ;  Cot- 
iugton  V.  Stewart,  77 — 148  ;  Batts  v.  Winstead,  77 — 238 ;  Johnston  ▼. 
Parke,  79—475;  Blue  v.  Gilchrist,  84 — 239;  White  v.  Beaman,  85—3; 
Hall  V.  Gibbs,  87—4  ;  Crawford  v.  McLellan,  87 — 169. 

When  the  cause  of  action  occurred  before  the  24th  August,  1868, 
the  statute  of  limitation  in  force  before  that  time  applies.  Phipps  ▼. 
Pierce,  94—514. 

An  executor  or  administrator  cannot  avail  himself  of  the  limita- 
tions prescribed  in  sections  11  and  12,  chap.  65  of  Rev.  Code,  unless  he 
shows  that  he  has  disposed  of  the  assets  and  made  the  advertisement 
required  by  sections  24  and  27,  chap.  46,  Rev.  Code.    Glover  v.  Flowers, 

95— 57- 
Where  a  clerk  and  master,  in  the  years  1855  and  1858,  received  moneys 

arising  from  the  sale  of  lands  for  partition,  under  a  decree  of  the  court 
of  equity,  but  no  demand  was  made  or  proceedings  instituted  by  the 
parties  entitled  to  receive  them  until  the  year  1880 ;  the  statutory  pre- 
sumption of  payment  or  satisfaction,  must  prevail.     Kerlee  v.  Corpen- 

ing,  97—330- 

The  statute  of  presumption  of  payment,  and  not  the  statute  of  limi- 
tations, is  applicable  to  an  action  on  an  administration  bond  executed  in 
1S59  ^11^  ^^^  ^  breach  prior  to  August  24,  1868,  and  the  action  being 
brought  within  ten  years,  and  judgment  given,  with  the  intervention  of 
less  than  a  year  after  nonsuit,  the  plea  of  the  statute  cannot  avail  a 
surety.     Wilson  v.  Pearson,  102 — 290. 

Interest  on  causes  of  action  arising  prior  to  C.  C.  P. — ^The  same  rule  applies 
with  regard  to  interest  accruing  upon  such  a  cause  of  action.  Knight 
v.  Braswell,  70 — 709. 

Judgments  on  causes  of  actions  arising  prior  to  C.  C.  P. — A  judgment 
obtained  in  1870  on  a  debt  contracted  before  1868  is  subject  to  the  pro- 
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▼isions  of  this  title  whenever  such  judgment  becomes  itself  causa  litis. 
McDonald  v.  Dickson,  85-248. 

A  judgment  rendered  before,  though  docketed  after,  the  adoption  of 
C.  C.  P.,  is  not  subject  to  the  limitations  of  this  statute,  but  to  a  pre- 
smnj>tion  of  satisfaction.    Johnston  v.  Jones,  87-393. 

A  judgment  quando  (unlike  a  ^nal  judgment)  founded  upon  a  right 
of  action  that  accrued  before  said  date,  is  not  a  new  cause  of  action, 
and  hence,  a  suit  upon  it  is  governed  by  the  statute  of  limitations  and 
the  law  in  force  prior  thereto.     Gaither  v.  Sain,  91-304. 

There  was  no  statute  of  limitations  barring  actions  upon  notes  under 
seal  executed,  or  judgments  rendered,  prior  to  1868.  A.  presumption  of 
payment  arose  after  ten  years.     Glover  v.  Flowers,  95-57. 

In  an  action  begun  under  the  former  practice,  in  which  the  judgment 
was  rendered  since  the  adoption  of  the  present  system,  an  application 
to  set  aside  the  judgment  as  irregular  should  be  made  in  the  same 
manner  as  if  the  action  had  been  commenced  since  the  adoption  of  the 
Code  of  Civil  Procedure.     Knott  v.  Taylor,  99-511. 

The  seven  years  limitation  prescribed  by  Rev.  Code,  ch.  65,  sec.  11, 
was  applicable ^nly  to  demands  against  the  debtor  in  his  life- time,  but 
when  such  claims  were  reduced  to  judgment,  they  became  merged 
therein,  and  there  was  no  statute  of  limitation  against  proceedings  for 
its  enforcement,  either  against  the  personal  or  real  estate  of  the  dece- 
dent After  the  expiration  of  ten  years  a  presumption  of  payment 
arose.    Lee  v.  Deaman,  101-294. 

PresuDptton  of  payment. — Although  when  a  bond  payable  to  a  guar- 
^an  is  endorsed  by  him  to  a  third  party,  the  endorsee  is  barred  by  the 
lapse  of  three  years,  this  is  not  so  as  to  the  ward  (when  the  cause  of 
action  accrued  prior  to  1868)  who  is  the  beneficial  owner  of  the  bond. 
Tlsry  V.  Suit,  9i-4oiS. 

The  statute,  Rev.  Code,  ch.  65,  sec.  18,  declaring  a  presumption  of 
pament  after  ten  years,  embraced  bonds  or  *' single  bills"  as  well  as 
pTomissorv  notes  and  other  demands  tlierein  designated.  Rogers  v. 
Clements,'98-i8o. 

Section  18,  ch.  65,  Rev.  Code,  was  not  a  statute  of  limitation,  but  only 
nised  a  presumption  of  payment,  which  might  be  at  any  time  rebutted 
by  proof  that  the  bond  had  not  been  paid.     Currie  v.  Clark,  101-320. 

To  a  cause  of  action  for  converting  an  absolute  deed  into  a  security, 
arising  prior  to  the  adoption  of  the  existing  statutes  of  limitations, 
there  was  no  time  prescribed  as  a  bar,  but  the  ten  years'  statute  of  pre- 
sumption—Rev. Code,  ch.  65,  sec.  19 — is  applicable.  Summerlin  v. 
Cowies,  101-473. 

The  statute  (Rev.  Code,  ch.  65,  sec.  18)  which  declares  judgments, 
decrees,  etc.,  shall  be  presumed  to  be  satisfied  within  ten  years,  is  not 
conchsive.    In  re  v.  Walker,  107-340. 

Xebnttal  of  presumption. — ^When  a  bond,  executed  by  two  obligors,  is 
ptesiimcd  to  be  paid  by  the  lapse  of  time,  the  separate  declaration  of 
one  of  the  obligors  is  not  competent  to  rebut  the  presumption  as  to  the 
other,  nor  even  to  charge  the  party  making  it,  unless  it  is  shown  that 
the  other  had  not  made  payment     Clements  v.  Rogers,  92-81. 

Evidence  that  the  plaintiff  asked  payment  of  a  debt  from  the  defend- 
ut,  and  that  the  defendant  acknowledged  that  he  owed  something,  and 
pst  the  plaintiff  some  property  to  be  applied  to  the  debt,  which  was 
entered  as  a  credit  on  Uie  bond  sued  on,  is  some  evidence,  taken  with 
other  circumstances,  to  rebut  the  presumption  of  payment  from  the  lapse 
^f  time,  although  there  is  no  e\'iaence  that  at  the  time  plaintiff  was  the 
owner  of  the  bond  sued  on.    White  v.  Beaman,  96*122. 

The  admission  by  one  obligor  in  a  bond  that  the  debt  has  not  been 
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paid,  will  not  rebut  the  presumption  of  payment  in  favor  of  the  other 
obligors ;  nor  will  the  naked  admission  of  the  obligor  sought  to  be 
charged  have  that  effect,  as  the  presumption  of  payment  by  the  other 
obligors  still  remains.  The  presumption  against  the  obligor  sought  to  be 
charged  is  not  rebutted  by  the  recovery  of  judgment  by  default  against 
his  co-obligor  within  ten  years.     Rogers  v.  Clements,  9^180. 

An  endorsement  by  a  maker  of  a  promissory  note,  "January  26,  1884, 
renewed,  T.  A.  Osborne,"  is  sufficient  to  rebut  the  presumption  of  pay- 
ment as  to  a  note  executed  prior  to  1868,  if  he  had  capacity  to  under- 
stand the  nature  and  consequences  of  his  acts.  Morris  v.  Osborne, 
104-609. 

In  an  action  against  the  principal  obligor  in  a  bond  executed  prior  to 
1868,  his  admission  that  neither  he  nor  his  surety  have  paid  the  bond, 
is  sufficient  to  rebut  the  presumption  of  payment,  nothing  else  appear- 
ing.    Cartwright  v.  Kerman,  105-1. 

If  insolvency  of  the  obligor  is  relied  upon  to  rebut  the  presumption  oi 
payment  arising  from  the  lapse  of  time,  it  must  be  shown  to  have  existed 
continuously  during  the  entire  statutory  period.     Alston  v.  Hawkins, 

105-3. 

Where,  in  a  former  action  in  which  Uie  same  instrument  was  in  con- 
troversy, the  administrator  of  the  maker  did  not  deny  the  Gllegaticn  that 
the  bond  had  not  been  paid,  upon  the  trial  of  a  subsequent  action,  in 
which  the  question  of  payment  was  an  issue,  the  record  01  this  admission 
could  be  read  as  evidence  to  rebut  the  presumption  of  payment.  Grant 
V.  Gooch,  105-278. 

Ordinarily,  evidence  to  rebut  the  statute  of  presumptions  ought  to 
embrace  the  whole  period.     Grant  v.  Gooch,  105-278. 

When  there  is  no  administration.  — When  more  than  ten  years  have  elapsed 
since  the  right  of  action  arose,  but  during  a  period  of  that  time  there 
was  no  personal  representative  of  the  creditor  who  could  sue,  or  of  the 
debtor  who  could  be  sued,  whether  such  portion  of  time  must  be  left  out 
of  the  computation  of  time  during  which  tlie  statute  was  running,  qtt(tr€. 
Tucker  v.  Baker,  94-162. 

Where  a  debtor  died  after  the  bond  was  due  and  the  presumption  had 
begun  to  run,  and  no  administration  was  had  on  his  estate  for  some 
years,  the  time  during  which  there  was  no  administration  must  be 
eliminated,  and  only  the  time  during  which  there  was  a  person  in  esse 
to  sue  could  be  counted  in  computing  the  ten  years.     Long  v.  Clegg, 

94-763. 

Note. — In  these  cases  the  cause  of  action  accrued  prior  to  the  C.  C.  P. 
Where  it  has  accrued  since,  The  Code,  sec.  164,  applies,  which  see  with 
decisions  there  cited. 

Administrations. — Prior  to  the  enactment  of  the  statute  (now  The  Code, 
sec.  1433),  there  was  no  statutory  bar  to  proceedings  against  the  heir  to 
subject  descended  lands  to  the  payment  of  the  ancestor's  debts.  In  this 
respect  the  administration  of  estates  before  July,  1869,  is  governed  by  the 
law  then  in  force.     Glover  v.  Flowers,  101-134. 

The  original  administration  of  an  estate  having  been  granted  before 
July,  1869,  a  creditor  could  bring  suit  against  the  personal  and  real  repre- 
sentatives and  have  an  account  taken,  so  that  a  decree  should  be  rendered 
against  the  one  or  the  other  as  in  equity  entitled.  Wilson  v.  Pearson, 
102-290. 

Where  an  administrator  qualified  in  1862  and  died  in  1869,  and  an 
administrator  de  bonis  non  was  appointed  in  1886,  the  estate  must  be  set- 
tled according  to  the  law  as  it  stood  before  July  ist,  1S69.  Brittain  v. 
Dickson,  104-547. 
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Gwrdiaii  aad  administration  bonds  ezecnted  prior  to  C.  C.  P. — Where  an 
administration  bond  was  executed  prior,  but  the  breach  assip^ned  is  sub- 
sequent, to  the  C.  C.  P.,  this  chapter  applies.     Vaughan  v.  Hines,  87-445. 

^liere theguardian  qualified  before  the  C.  C.  P.,  and  the  ward  became 
of  age  after  The  Code,  the  action  for  non-payment  by  the  guardian  is 
governed  by  the  C.  C.  P.     Briggs  v.  Smith,  83-306. 

Owelty  of  partition. — ^A  decree  in  proceedings  for  partition  had  in  1861, 
adjud^ng  owelty  of  partition  against  certain  shares  of  the  land  divided, 
is  subiect  to  the  statute  of  presumptions  (Rev.  Code,  ch.  65,  sec.  18), 
proming  that  "the  presumption  of  |)«yment,  satisfaction  of  all  judg- 
ments, decrees,"  etc.,  *  *  *  *' shall  arise  within  ten  years  after  the  right 
of  action  shall  have  accrued.  * '  Herman  v.  Watts,  107-646 ;  In  re  Walker, 
107-340. 

Xortgagor  and  mortgagee. — Where  the  mortgagor  remained  in  posses- 
sion over  ten  years  after  the  condition  of  the  mortgage  was  broken, 
there  arose  a  presumption  of  the  payment  of  said  debts,  and  the  legal 
estate  vested  in  the  mortgagor  under  Rev.  Code,  ch.  65,  sec.  19.  Pem- 
bcrton  v.  Simmons,  100-316. 

When  mortgaged  land  is  not  in  the  actual  possession  of  either  mort- 
gagor or  mortgagee,  the  title  remains  undisturbed  as  fixed  in  the  deed 
of  mortgage,  and  the  statutory  presumption  (Rev.  Code,  ch.  65,  sec.  19) 
does  not  arise  to  the  prejudice  of  either.     Simmons  v.  Ballard,  102-105. 

Pemet  covert  and  infknts. — The  statute  (Rev.  Code,  ch.  65,  sees.  18,  19) 
was  enacted  to  quiet  controversies  and  prevent  the  presentation  of  stale 
demands,  and  contains  no  saving  clause  or  exception  in  favor  of  infants 
or  femes  covert.  Mull  v.  Walker,  100-46  ;  Hamlin  v.  Mebane,  54-18  ; 
Hodges  V.  Council,  86-181;  Headen  v.  Womack,  88-468. 

While  there  is  no  saving  provision  in  favor  of  women  under  disability 
of  coverture  contained  in  the  statute  (Rev.  Code,,  ch.  65,  sec.  19)  raising 
a  presumption  of  an  abandonment  of  equitable  interests  after  the  lapse  of 
ten  years,  yet  when  the  period  there  prescribed  is  adopted  by  the  courts,  in 
the  exercise  of  their  equitable  jurisdiction,  as  the  one  in  which  the  action 
most  be  brought,  by  analogy  to  the  |ajeneral  statutes  of  limitations,  the 
time  during  which  such  disability  existed  will  not  be  computed.  Sum- 
merlin  V.  Cowles,  101-473. 

Stc.  137*  Time  between  the  20th  of  May,  186 If  and  Janu- 
ary,  Jgt,  1870 ,  not  to  he  counted.  1866^7,  c,  17 f  8.  8. 
187 3-' 4 f  c.  349  8.  5. 

The  time  between  the  twentieth  day  of  May,  one  thou- 
sand eight  hundred  and  sixty-one,  and  the  first  day  of 
January,  one  thousand  eight  hundred  and  seventy,  shall 
not  be  counted,  so  as  to  bar  actions  or  suits,  or  to  presume 
satisfaction  or  abandonment  of  rights. 

Note  i. — ^This  section  is  repealed  as  to  all  actions  which  shall  not  be 
institnted  before  January  i,  1893.     Chapter  113,  Acts  1891. 

Note  2, — ^The  following  probably  should  be  inserted  as  a  new  sec- 
*^  (137)  by  substitution  : 
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An  actio  compel  personal  representatives  to  plead  the  stat^ 
uies  of  limitations.  Chapters  92  and  356  f  1891. 

It  shall  be  the  duty  of  personal  representatives  to  plead 
the  bar  of  the  statutes  of  limitations  as  a  defence  to  all 
actions  against  them  in  their  representative  capacity  when 
such  defence  may  be  available,  except  when  the  claimant 
has  forebome  to  sue  at  the  instance  of  the  administrator 
or  the  executor  and  for  the  benefit  of  the  estate,  and  if  the 
personal  representative  shall  fail  in  good  faith  to  insist, 
upon  such  defence  then  the  heirs  or  devisee3  shall  have,  in 
any  proceedings  to  subject  the  lands  of  a  devisor  or  dece- 
dent to  make  assets,  the  right  to  plead  that  the  action  was 
barred  when  judgment  was  entered  against  the  executor  or 
administrator;  and  if  it  be  found  that  the  action  was  barred 
when  the  judgment  was  so  rendered  against  such  personal 
representative,  license  shall  not  be  granted  to  sell  the  land 
belonging  to  the  estate  to  satisfy  such  claim  only,  nor  shall 
any  part  of  the  proceeds  of  the  sale  of  the  land  be  applied 
to  the  satisfaction  of  such  claim :  Provided^  that  in  any  case 
if  the  heirs  at  law  or  distributees  of  any  estate  or  their  legal 
representatives  shall  concur,  then  the  administrator  may 
not  plead  the  statutory  bar  if  they  shall  believe  that  the 
debt  or  claim  is  bona  fide  and  just  This  act  shall  not 
apply  to  any  action  now  pending,  or  debt  or  claim  on  which 
suit  shall  be  brought  on  or  before  January  the  first,  eighteen 
hundred  and  ninety-two. 

The  suspension  applies. — ^The  time  bet'vs'een  May  2oth,  i86i,  and  January 
1st,  1870,  is  not  to  be  counted  in  ascertaining  the  period  necessary  to 
have  elapsed  in  order  to  bar  an  Taction.  Johnson  v.  Winslow,  63-552 ; 
Howell  V.  Buie,  64-446 ;  Plott  v.  Railroad  Co.,  65-74  ;  Smith  v.  Rogers, 
65-181;  Williams  v.  Williams,  70-189  ;  Faison  v.  Bowden,  74-43  ;  Edwards 
V.  Jarvis,  74-315  ;  Hawkins  v.  Savage,  75-133  ;  Lippard  v.  Troutman,  72- 
551;   Bruner  v.  Threadgill,  88-361;  Badger  v.  Daniel,  79-372;  Johnson 

V.  Parker,  79-475- 

To  prevent  an  action  abating  by  the  death  of  either  party.  Morris  v. 
Avery,  61-238. 

To  give  widows  further  time  for  dissenting.  Hinton  v.  Hinton,  61-410. 

To  the  presumption  of  a  grant  by  twenty  years*  possession  of  an  ease- 
ment.    Benbow  v.  Robbins,  71-338. 
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To  the  presumption  of  title  from  seven'  years'  adverse  possession  of 
land  under  color.  Melvin  v.  Waddell,  75-361;  Kitchen  v.  Wilson,  80- 
191;  Johnson  v.  Parker,  79-475;  Logan  v.  Fitzgerald,  87-308. 

Where  a' single  bond  was  executed  in  i860,  and  more  than  ten  years, 
exclusive  of  time  between  May,  1861,  and  January,  1870,  had  elapsed 
before  the  bringing  of  an  action  upon  it,  there  is  a  presumption  of  pay- 
ment or  satisfaction  thereof.     Grant  v.  Gooch,  105-278. 

The  nspeoBion  of  the  statute  does  not  apply. — To  actions  on  contracts 
where  the  contract  was  made  since  May  i,  1865.  This  doctrine  is  inti- 
mated in  Lippard  v.  Troutman,  72-551,  and  decided  in  Edwards  v. 
Jarvis,  74-315;  Hawkins- v.  Savage,  75-133  ;  Lane  v.  Richardson,  79-159 ; 
Pfcarsall  v.  Kenan,  79-472 ;  Austin  v.  Dawson,  75-523  ;  Cannon  v.  Mor- 
ris. 81-139. 

'     Nor  to   prevent  judgments,  becoming  dormant.     Neeley  v.   Craige, 
61-1S7. 

Defendants  entered  into  adverse  possession  of  land  in  1856,  in  the 
life-time  of  plaintiffs*  ancestor,  and  held  such  possession  up  to  the  com- 
mencement of  this  action,  in  1887.  Plaintiffs'  ancestor  died  in  1862,  at 
which  time  plaintiffs  were  under  disabilities,  and  they  have  remained 
under  disabilities  all  the  time  :  Held^  that  plaintiffs  are  barred  by  the 
statute.  The  suspension  of  the  statute  from  May,  186 1,  to  January,  1870, 
does  not  place  plaintiffs  on  the  same  footing  as  if  the  statute  had  been 
repealed  \m  1861,  and  therefore,  only  commenced  to  run  in  1870,  after  the 
death  of  their  ancestor  and  while  they  were  under  disabilities ;  but 
plaintiffs  stand  in  the  same  position  as  would  their  ancestor,  if  living. 
Chancey  v.  Powell,  103-159. 

The  statute  of  1869-70. — The  statute  of  i869-'7o  suspending  the  statute 
of  limitations  till  the  falling  in  of  the  reversionary  estate  m  the  land 
embraced  by  the  homestead,  applies  only  where  the  homestead  has  been 
actually  allotted,  and  only  to  judgments  docketed  in  the  county  where 
the  homestead  is  situate.  McDonald  v.  Dickson,  85-248;  Cotton  v. 
McClenahan,  85-254. 

LesislatlTe  power. — ^The  Legislature  can  repeal  the  effect  of  the  statute 
of  limitations  before  it  operates,  and  probably  even  after.  Pearsall  v. 
Kenan,  79-472.  Compare  Taylor  jv.  Harrison,  31-374,  and  Phillips 
V.  Cameron,  48-390. 

The  Legislature  can  repeal  the  statute  of  limitations  before  it  becomes 
a  bar  but  not  afterwards.     Whitehurst  v.  Dey,  90-542. 

Sec.  IHS*    Period  of  limUation— objection  must  he  taken  by 
answer.    C  C  2*.,  «.  17*  • 

Civil  actions  can  only  be  commenced  within  the  period.s 
prescribed  in  this  title,  after  the  cause  of  action  shall  have 
accrued,  except  where  in  special  cases  a  different  limitation 
is  prescribed  by  statute.  But  the  objection  that  the  action 
was  not  commenced  within  the  time  limited,  can  only  be 
taken  by  answer. 

OljjeetioB  must  be  taken  by  answer. — Pegram  v.  Stoltz,  67-144  ;  Privett  v. 
Calloway,  75-233  ;  Green  v.  Railroad  Co.,  73-524 ;  Kahnweilerv.  Ander- 
*>ni  7^133  ;  Long  v.  Bank,  81-41 ;  Andres  v.  Powell,  97-155. 
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The  Code  requires  the  statute  of  limitations  to  be  specially  pleaded, 
and  no  distinction  is  made  between  legal  and  equitable  causes  of  action 
in  this  respect.     Guthrie  v.  Bacon,  107-337. 

Under  tne  former  practice  in  equity,  advantage  could  be  taken  of 
lapse  of  time  without  plea,  where  it  appeared  upon  the  face  of  the 
pleadings  that  the  cause  of  action  was  barred  ;  but  now  there  must  be  a 
plea  in  all  cases,  whether  of  an  equitable  or  legal  nature.  Randolph  v. 
Randolph,  107-506. 

Objection  cannot  be  taken  by  demurrer, — The  statute  of  limitations  must 
be  pleaded  as  a  defence  in  the  answer,  and  cannot  be  set  up  by  demur- 
rer.    Bason  v.  Berry,  85-124. 

Kor  by  motion  to  dismiss  or  vacate. — The  defence  of  the  statute  of  limi- 
tations must  be  set  up  in  the  answer,  and  cannot  be  assigned  as  reason 
for  a  motion  to  dismiss.     Lynn  v.  Lowe,  88-478. 

Nor  can  it  be  set  up  by  a  motion  to  vacate  and  set  aside  an  execution. 
Williams  v.  MuUis,  87-159, 

If  not  relied  on  in  the  lower  court.  — If  the  plea  of  the  statute  is  not  relied 
on  in  the  trial  before  a  justice,  it  cannot  be  set  up  on  appes^l  in  the  supe- 
rior court  without  leave.  Permission  to  do  so  is  a  matter  of  discretion 
with  the  judge.     Poston  v.  Rose,  87-279. 

Leflmdant  will  not  be  allowed  to  plead  it,  when. — A  defendant  will  not  be 
allowed  to  plead  the  statute  of  limitations  when  the  action  has  been 
delayed  at  his  request.  Daniel  v.  Commissioners,  74-494  ;  Haymore  v. 
Commissioners,  85-268 ;  Barcroft  v.  Roberts,  91-363. 

Creditors'  biU. — ^In  an  action  in  the  nature  of  a  creditor's  bill,  every 
creditor  may  plead  the  statute  against  the  claim  of  every  other.  Woods- 
worth  V.  Davis,  75-159. 

Must  be  proven. — When  the  objection  that  the  action  has  not  been  com- 
menced within  the  time  limited  is  taken,  it  must  be  proved,  if  not 
apparent  from  the  complaint,  by  the  party  seeking  advantage  from  it 
Lewis  v.  Latham,  74-283  ;   Strauss  v.  Crawford,  89-149. 

When  it  need  not.be  set  up  in  answer. — Where  defendant  claims  under  a 

frant  from  the  state,  the  thirty  years'  possession  can  be  given  in  evi- 
ence  without  pleading  the  statute  of  limitations.  Freeman  v.  Sprague, 
82-366. 

The  statute  of  presumptions  need  not  to  be  pleaded. — It  is  sufficient  if  the 
facts  appear  in  the  answer  from  which  the  presumption  will  arise. 
Crawford  v.  McLellan,  87-169. 

On  running  accounts. — Where  there  is  a  running  account  all  on  one  side, 
the  statute  of  limitations  runs  on  each  item  from  its  date.  Where  there 
are  mutual  accounts,  the  statute  runs  only  from  the  last  dealing  between 
the  parties.     Robertson  v.  Pickrell,  77-302  ;   Stokes  v.  Taylor,  104-394- 

Optional  with  administrator  or  executor. — While  an  administrator,  in  his 
discretion,  may  or  may  not  plead  the  statute  of  limitation,  he  cannot 
waive  his  intestate's  discharge  in  bankruptcy,  since  the  latter  extin- 
guishes the  debt.     Parker  v.  Grant,  91-338. 

Note. — Executors  and  administrators  are  now  required  to  plead  the 
statute  of  limitations,  if  available,  in  all  actions  begun  after  January  i, 
1892.     Acts  1 89 1,  chapters  92  and  356. 
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CHAPTER  TWO. 

ACTIONS  FOR  THE  RECOVERY  OF  REAL  PROPERTY- 
TIME  OF  COMMENCING. 

SEcnoK.  I  Section. 


139.  When  the  state  will  not  sue. 
14a  Snch  possession  valid  against 

claimants  under  the  state 
141.  When    person    having    title 

must  sue. 


145.  Action  after  entry. 

146.  Possession   presumed ;    occu- 

pation, when  deemed  under 
legal  title. 

147.  Relation  of  landlord  and  ten- 


149.  Cumulative  disabilities. 

150.  Railroads,  etc.,  not  barred. 


142.  Proviso,  in  case  of  judgment  ,  ant. 

for  plaintiff  reversed,  etc.  148.  Persons  under  disabilities. 

143.  Seizin  within   twenty  years,  '"         * 

when  necessary. 

144.  When  adverse  possession  for 

twenty  years. 

» 

Sec.  139 n    When  the  state  will  not  sue,  thirty  years*  posses^ 
sion.    C.  C  P.9  s.  18. 

The  state  will  not  sue  any  person  for,  or  in  respect  of,  any 
real  property,  or  the  issues  or  profits  thereof,  by  reason  of 
the  right  or  title  of  the  state  to  the  same  : 

(i)  When  the  person  in  possession  thereof,  or  those  under 
whom  he  claims,  shall  have  been  in  the  adverse  possession 
thereof  for  thirty  years,  such  possession  having  been  ascer- 
tained and  identified  under  known  and  visible  lines  or 
boundaries,  shall  give  a  title  in  fee  to  the  possessor. 

Iitnre  of  possession  requisite. — Discussed.     Logan  v.  Fitzgerald,  87-308. 

Wliat  ftdTerse  possession  is  snfflcient. — ^Where  a  party  ran  a  fence  across 
the  neck  of  a  peninsula,  partly  on  his  own  land  and  partly  on  another's, 
uid  opened  a  gap  on  his  own  land  so  as  to  allow  his  own  cattle  to  go  on 
the  peninsula  and  exclude  others,  unless  they  crossed  the  river,  this  is 
not  an  adverse  possession,  unless  the  fence  was  made  with  the  avowed 
Purpose  of  taking  possession  of  the  peninsula.  Osborne  v.  Johnson, 
65-22. 

If  there  has  been  an  adverse  possession  for  any  time  less  than  thirty 
y«ars,  it  is  not  a  circumstance  to  go  to  the  jury  from  which  alone,  or  with 
other  circumstances,  to  infer  thirty  years*  adverse  possession.  Melvin 
▼.  Waddell,  75-361. 

Where  a  widow  puts  a  son-in-law  in  possession  of  land  belonging  to 
the  estate  of  her  aeceased  husband,  and  he  sells  and  makes  title  in  fee, 
having  none  himself,  neither  his  possession,  nor  that  of  those  claiming 
nndei  him,  is  adverse  to  the  heirs  of  the  husband,  or  those  claiming  title 
nnderthem.    Ibid. 
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Ko  privity  among^  successive  tenants  fbnnerly  necessary. — From  an  adverse 
possession  of  land  for  thirty  years,  the  law  presumes  a  grant  from  the 
state,  and  it  is  not  even  necessary  that  there  snould  be  privity  or  connec- 
tion among  the  successive  tenants.  Candler  v.  Lunsford,  20-447  ;  Mel- 
vin  v.  Waddell,  75-361 ;  Davis  v.  McArthur,  78-367 ;  Cowles  v.  Hall,  90- 
330 ;  Dills  V.  Hampton,  92-565  ;  Davidson  v.  Arledge,  97-172  ;  Pearson 
V.  Simmons,  98-281. 

A  break  in  possession  formerly  immaterial. — A  break  of  two  or  three  years 
in  the  chain  of  possession  for  thirty  years,  necessary  to  show  title  out  of 
the  state,  is  immaterial.     Cowles  v.  Hall,  90-330 ;  Mallett  v.  Simpson, 

94-37. 

Contra. — Adverse  possession  must  be  continuous.  A  gap,  occurring 
even  during  the  period  the  statute  was  suspended,  will  destroy  its  con- 
tinuity. The  possession  must  be  actual,  open  and  visible  and  not  an 
assertion  of  a  mere  claim,  as,  for  instance,  b}'  the  payment  of  taxes. 
Malloy  V.  Bruden,  86-251. 

Under  the  present  statute.  — Thirty  years*  adverse  possession,  which  was 
formerly  held  to  be  a  presumption  of  a  grant  is  now  by  statute  an  abso- 
lute bar  against  the  state.  But  in  such  case  the  plaintiff  must  show 
privity  between  him  and  those  preceding  him  in  possession,  and  also  that 
the  possession  was  held  up  to  known  and  visible  boundaries.  Price  v. 
Jackson,  91-11. 

Under  the  law  formerly  in  force,  a  grant  from  the  state  was  presumed 
after  an  adverse  possession  of  the  land  for  thirty  years;  and  it  was  not 
necessary  that  the  possession  should  be  continuous  or  that  there  should 
be  connection  or  privity  among  the  successive  occupants.  This  is  now 
altered  by  this  subsection,  and  there  must  now  be  privity  between  suc- 
cessive occupants  and  continuous  adverse  possession  up  to  known  and 
visible  bounds.     Phipps  v.  Pierce,  94-514. 

What  plaintiff  must  show. — In  an  action  to  recover  land  the  plaintiff 
must  recover  upon  the  strength  of  his  own  title ;  and  it  is  incumbent  on 
him  to  show  a  grant  from  the  state,  or  possession  sufficiently  long  to  pre- 
sume a  grant,  or  that  the  defendant  is  estopped  to  deny  his  title. — Gray- 
beal  V.  Davis,  95-508. 

In  an  action  to  recover  land,  the  plaintiff  may  establish  his  title  to  the 
locus  in  quo :  (i)  by  showing  a  grant  from  the  state,  and  a  regular  chain 
to  himself;  (2)  by  showing  that  he  and  those  under  whom  he  claims 
have  had  possession  under  known  and  visible  boundaries  for  thirty  years ; 
(3)  by  showing  a  possession  of  twenty-one  years  under  color  of  title 
(which  would  be  good  against  the  state),  and  (4)  by  showing  title  out  of 
the  state  and  continuous  adverse  possession  under  color.  Pearson  v. 
Simmons  98-281  ;  Mobley  v.  Griffin,  104-112. 

Where  the  plaintiff  showed  possession  in  himself  and  those  under 
whom  he  claimed,  from  1820  to  1886,  and  a  deed  to  himself,  under  a 
judicial  sale,  dated  in  December,  1872,  but  did  not  show  title  out  of  the 
state,  he  was  entitled  to  recover — the  defendant  showing  no  title  what- 
ever.    Pearson  v.  Simmons,  98-281. 

In  ejectment  a  plaintiff  may  show  title  in  himself,  as  follows  : 

(i)  By  a  connected  chain  from  the  State. 

(2)  By  showing  title  out  of  the  State  and  that  his  title  matured  by 
seven  years'  adverse  possession  under  color  of  title,  by  himself  or  those 
under  whom  he  claims,  before  bringing  his  action. 

(3)  By  showing  possession  for  twenty -one  years  under  color  of  title, 
in  which  case  he  need  not  prove  title  out  of  the  State. 

{4)  By  showing  defendant  to  have  been  his  tenant  when  the  action 
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vas  commenced,  and  thus  establish  his  title  by  estoppel.     Conwell  v. 
Mann,  100-234. 

Defendaat  need  not  plead  the  thirty  years'  possession.  — Where  the  defendant 
cUims  under  a  grant  from  the  state,  his  thirty  years'  possession  can  be 
given  in  evidence  without  pleading  the  statute  of  limitations.  Freeman 
V.  Sprague,  82-366. 

Where  both  parties  claim  title  from  the  same  Bonrce. — Where  both  parties 
claim  title  to  the  land  in  controversy  from  the  same  source  it  is  not 
necessary  for  either  to  prove  title  beyond  that  source.  Ferebee  v.  Hin- 
ton,  102-99. 

Where  the  plaintiff  shows  from  the  deeds  offered,  or  the  admission  in 
the  pleading,  that  both  claim  from  a  common  source,  he  is  required 
only  to  exhibit  a  better  title  in  himself  derived  from  it  than  that  of  the 
defendant,  in  order  to  establish  prima  facie  his  right  of  recovery.  Bonds 
v.  Smith,  106-554. 

WTien  both  parties  claim  under  the  same  owner  it  is  not  necessary  to 
show  title  out  of  the  State. .  Cox  v.  Ward,  107-507. 

Twenty^oue  years*  possession  under  colorable  title* 

(2)  When  the  person  in  possession  thereof,  or  those  under 
whom  he  claims,  shall  have  been  in  possession  under  col- 
orable title  for  twenty-one  years,  such  possession  having 
been  ascertained  and  identified  under  known  and  visible 
lines  or  boundaries. 

See  Malloy  v.  Brudeu,  under  preceding  subsection. 

As  to  wliat  constitutes  possession. — See  also  Ring  v.  Kin^,  20-250 ;  Tred- 
well  V.  Reddick,  23-56;  Flanniken  v.  Lee,  23-293;  Williams  v.  Buch- 
anan, 23-535  ;  Bynum  v.  Thompson,  25-578  ;  Bynum  v.  Carter,  26-310; 
Lenoir  v.  South,  32-237  ;  Berryman  v.  Kelly,  35-269  ;  Morris  v.  Hayes, 
47-93;  Blackstock  v.  Cole,  51-560;  Brittain  v.  Daniels,  94-781 ;  Brady  v. 
Maness,  91-135. 

As  to  what  constitntes  adverse  possession. — See  also  Murray  v.  Shanklin, 
ao-357 ;  Montgomery  v.  Wynns,  20-548 ;  Gilchrist  v.  McLaughlin,  29-310 ; 
Powell  V.  Pel  ton,  33-469 ;  Loftin  v.  Cobb,  46-406 ;  Smith  v.  Reid,  51-494  ; 
Everett  V.  Dockery,  52-390;  Ring  v.  King,  20-250,  Parker  v.  Banks, 
79-480 ,  Staton  V.  Mullis,  92-623 ;  King  v.  Wells,  94-344 ;  Gaylord  v. 
Respass,  92-553 ;  Hicks  v.  Bullock,  96-164 ;  Davis  v.  Higgins,  91-382  ; 
Kixon  V.  Williams,  95-103 ;  Page  v.  Branch,  97-97. 

As  to  conflicting  possession. — Under  different  grants  or  lappage,  see  Wil- 
liams v.  Buchanan,  23-535  ;  Williams  v.  Miller,  29-186 ;  Bryson  v.  Slagle, 
44-449;  Brown  v.  Potter,  44-461  ;  Baker  v.  McDonald;  47-244;  McCor- 
mick  V.  Monroe,  48-332  ;  Williams  v.  Wallace,  78-354  ;  Kitchen  v.  Wil- 
son, 80-191 ;  McAllister  v.  Devane,  76-57.  * 

As  to  what  constitntoe  "colorable  title.** — See  also  Grant  v.  Winburne, 
3-56 ;  Armour  v.  White,  ibid,  69 ;  Pierce  v.  Owens,  ibid,  234  ;  Evans  v. 
Satterfield,  5-413 ;  University  v.  Blount,  4-455  \  Hill  v.  Wilton,  6-14 ; 
Jones  V.  Putney,  7-562  ;  Campbell  v.  McArthur,  9-33  ;  Rayner  v.  Cape- 
^^'t,  9-375  ;  Tate  V.  Southard,  10-119  ;  Dobson  v.  Murphy,  18-586  ;  Ross 
V.  Durham,  20-153 ;  Williams  v.  Council,  49-206 ;  Hardin  v.  Barrett, 
51-159 ;  Cron  V.  Hinson,  53-347- 
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Where  the  plaintiff  failed  to  connect  himself  with  the  former  owners 
of  a  tract  of  land,  and  failed  to  show  color  of  title  or  adverse  and  con- 
tinuous possession  for  twenty-one  years  :  Held^  that  the  court  properly 
instructCKi  the  jury  to  return  a  verdict  for  the  defendant.  Brown  v. 
King,  107-313. 

Sec.  140,    Such  possession  valid  against  claimants  under 
the  state*    C,  C*  P;  s,  19. 

All  such  possession  as  is  described  in  the  preceding  sec- 
tion, under  such  title  as  is  therein  described,  is  hereby  rati- 
fied and  confirmed,  and  declared  to  be  a  good  and  legal  bar 
against  the  entry  or  suit  of  any  person,  under  the  right  or 
claim  of  the  state. 

Sec.  141,    Sev'en   years^  possession  under  colorable  title— 
wlien  persons  having  title  must  sue*    C.  C*  P.,  s.  20* 

When  the  person  in  possession  of  any  real  property,  or 
those  under  whom  he  claims,  shall  have  been  possessed  of 
the  same,  under  known  and  visible  lines  and  boundaries, 
and  under  colorable  title  for  seven  years,  no  entry  shall  be 
made  or  action  sustained  against  such  possessor  by  any  per- 
son having  any  right  or  title  to  the  same,  except  during 
the  seven  years  next  after  his  right  or  title  shall  have 
descended  or  accrued,  who  in  default  of  suing  within  the 
time  aforesaid,  shall  be  excluded  from  any  claim  thereafter 
to  be  made ;  and  such  possession,  so  held,  shall  be  a  per- 
petual bar  against  all  persons,  subject  to  the  qualifications 
in  sections  148,  149,  150. 

What  possession  will  protect. — Seven  years'  exclusive  adverse  possession 
of  land  under  color  of  title  will  protect  the  occupant  against  the  claim 
of  the  true  owner.  Davis  v.  McArthur,  78-357 ;  Johnson  v.  Parker, 
79-475 '»  unless  such  owner  be  under  some  disability,  and  in  that  event, 
his  right  must  be  asserted  within  three  years  from  the  removal  of  the 
disability.    Johnson  v.  Parker,  79-475. 

A  purchaser  of  land  who  has  been  in  the  continuous  adverse  posses- 
sion under  a  deed  for  the  same  for  more  than  seven  years  before  suit 
brought  (and  after  cause  of  action  accrued)  in  an  action  to  have  such 
purchaser  declared  a  trustee  for  plaintiff  *s  benefit  is  protected  by  this 
section,  and  the  fact  that  an  ejectment  was  brought  within  the  time  is 
no  defence  to  the  plea  of  the  statute.  The  two  actions  are  not  for  the 
same  cause.     Isler  v.  Dewey,  84-345. 

Where  title  is  shown  out  of  the  state  by  thirty  years'  possession  the 
plaintiff  need  not  show  seven  years*  adverse  possession  tn  addition  to 
the  thirty  years  to  entitle  him  to  recover.    The  lapse  of  the  seven  years' 
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adverse  possession  concurrently  with  the  thirty  years  is  sufficient.  Hill 
V.  Overton,  81-393. 

Where  A,  having  a  life-estate,  conveys  to  B  in  fee,  who  conveys  to  C, 
the  reversioner  or  remainderman  does  not  have  a  right  of  action  until 
the  death  of  the  life-tenant.  At  his  death  the  possession  becomes 
adverse,  and  will  ripen  into  a  good  title  by  seven  years'  possession,  the 
title  being  out  of  the  state.     Staton  v.  MuUis,  ^2-623. 

Where  the  defendant  was  in  actual  possession  of  a  part  of  the  locus 
in  quo  and  had  constructive  possession  of  the  rest,  and  the  true  owner, 
the  plaintiff,  enters  upon  the  part  of  which  the  possession  was  construc- 
tive, such  entry  at  once  vests  the  possession  in  him,  and  seven  years 
must  elapse  from  such  entry,  before  the  defendant  can  acquire  title  by 
lapse  of  time.     Logan  v.  Fitzgerald,  92-644. 

A  person  holding  possession  of  land  for  himself  in  1858,  executed  a 
mortgage  and  in  1859  assigned  his  equity  of  redemption  to  the  mort- 
gagee, but  continued  in  possession  ;  and  the  mortgagee  sold  and  con- 
veyed the  land,  in  1872,  to  a  third  party,  who  entered  and  held  posses- 
sion until  1878,  when  this  suit  was  commenced  :  Held^  ist.  That  the 
mortgagor  became  tenant  at  sufferance  of  his  grantee ;  2d.  That,  the 
defendant,  and  those  under  whom  he  claims,  having  had  actual  adverse 
possession,  under  known  and  visible  metes  and  bounds  of  the  land  in 
controversy,  with  color  of  title,  the  action  would  have  been  barred,  if 
it  had  been  brought  by  the  plaintiff's  grantor,  or  his  heirs  and  there- 
fore this  action,  which  was  brought  by  the  heirs  of  the  grantee,  was 
barred.    Johnson  v.  Prairie,  94-773. 

A  purchaser  at  a  judicial  sale  of  the  lands  of  a  decedent,  and  holding 
under  a  deed  from  the  commissioner,  which  purports  to  convey  the 
entire  interest  in  the  land,  is  protected  by  his  adverse  possession  for 
seven  years,  against  any  of  the  heirs,  not  under  disability,  though  they 
were  not  made  parties  to  the  proceedings.  And  so  it  would  have  been 
if  the  deed  had  been  executed  by  a  stranger.     McCulloch  v.  Daniel, 

102-529- 
Possession  by  the  bargainee,  open,  continued  and  adverse,  of  part  of 

a  tract  of  land  covered  by  deed,  is  possession  of  all  of  the  tract  not 

occupied  by  some  one  else,  and  such  possession,  continued  for  seven 

years,  will  ripen  into  title.     Allen  v.  Sallinger,  103-14. 

One  J.  went  into  possession  of  a  tract  of  land  in  1S73,  under  a  bond 
for  title,  which  he  assigned  to  plaintiffs,  who  took  in  1874,  and  con- 
tinued until  1881  or  1882,  deed  being  made  to  them  in  1875,  conveying 
to  them  by  metes  and  bounds.  The  possession  of  both  was  adverse  and 
continuous,  and  the  title  was  good  against  all  persons  but  the  state. 
Brown  v.  Brown,  106-451. 

Though  a  grant  offered  by  a  plaintiff  be  void,  he  may  avail  himself 
of  another  introduced  by  the  defendant  to  show  title  out  of  the  state, 
and  establish  his  own  title  by  proving  possession  under  color  for  seven 
years  subsequent  to  the  date  of  the  latter  grant.  Gilchrist  v.  Middleton, 
107-663. 

Ittnie  of  possession  required. — ^The  nature  of  the  possession  necessary 
under  this  section  commented  on.  Malloy  v.  Bruden,  86-251;  Logan  v. 
Fitzgerald,  87-308  ;  Gudger  v.  Hensley,  82-481. 

Building  a  shed,  quarrying  rock  and  cutting  wood  to  burn  lime  on 
the  premises  for  more  than  seven  years,  uninterruptedly,  constitutes  an 
adverse  possession  which  will  give  title  to  one  claiming  under  it.  Moore 
V.Thompson,  69-120. 

The  possession  for  seven  years  under  color  of  title  must  be  continuous, 
ttnintemipted  and  manifested  by  distinct  and  unequivocal  acts  of  own- 
ership to  oar  the  entry  of  the  real  owner.     Gudger  v.  Hensley,  82-481. 
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In  proving  continuous  adverse  possession  under  color  of  title,  nothing 
must  be  left  to  conjecture.  The  testimony,  if  believed,  must  show  the 
continuity  of  the  possession  for  the  full  statutory  period  in  plain  terms, 
or  by  necessary  implication.     Ruffin  v.  Overby,  105-78. 

Possession  essential  to  establish  color  of  title  must  be  open,  notorious, 
adverse  and  continuous  for  seven  years.     Cox  v.  Ward,  107-507. 

Where,  in  an  action  to  recover  land,  the  defendants  show  adverse  pos- 
session under  color  of  title  for  seven  years,  under  known  and  visible 
lines  and  boundaries,  continuous  and  successive,  and  next  preceding  the 
institution  of  this  action,  the  plaintiffs  cannot  recover.  Simpson  v. 
Simpson,  107-552. 

In  a  deed  conveying  a  tract  of  land,  the  grantor  reserved  to  himself 
the  right  to  manage  the  entire  farm  and  make  such  changes  or  improve- 
ments upon  the  buildings  as  he  chose,  so  that  it  did  not  deprive  the 
grantee  of  a  home,  and  remained  on  the  land  erecting  buildings  and 
collecting  rents,  a  portion  of  which  he  paid  to  the  grantee,  who  also 
resided  on  the  premises  :  Heidy  (i)  that  such  possession  was  not  adverse 
to  the  grantee  ;  (2)  that  the  possession  of  the  grantor  bein^  that  of  the 
grantee,  it  was  sufficient,  if  continued  for  the  statutory  period,  to  ripen 
a  color  of  title  under  an  unregistered  deed  and  maintain  an  action  for 
the  recovery  of  possession  against  a  subsequent  purchaser  from  the 
grantor.     Turner  v.  Williams,  108-210. 

Not  sufficient  as  possession. — Occasional  entries  at  long  intervals  for 
seven  years  under  color  of  title  for  the  purpose  of  making  brick,  cutting 
timber,  etc.,  will  not  entitle  a  plaintiff  to  recover  land  under  this  section. 
The  possession  must  be  continuous  and  actual,  not  constructive.  Wil- 
liams V.  Wallace,  78-354. 

Occasional  acts  of  ownership,  how^ever  clearly  they  may  indicate  a 
purpose  to  claim  title  and  exercise  dominion  over  the  land,  do  not  con- 
stitute a  possession  that  will  mature  title.     Ruffin  v.  Overby,  105—78. 

A  recovery  is  not  barred  by  the  possession  for  seven  years,  unless 
adverse.     Bonds  v.  Smith,  106-554. 

Note. — See  cases  cited  under  preceding  section  as  to  nature  and  suffi- 
ciency of  possession  required. 

Possession  "by  two. — In  case  of  the  common  possession  by  two  persons, 
the  ownership  draws  to  it  the  possession,  and  it  is  presumed  to  be  in  him 
who  has  the  title.  So,  where  a  ward  resided  with  his  guardian  on  a 
tract  of  land  in  which  he  had  an  interest  as  tenant  in  common,  his  pos- 
session is  presumed  to  be  in  accordance  with  his  title,  and  there  is  no 
adverse  possession  as  against  him.     Gaylord  v.  Respass,  92-553. 

Possession  by  mortgagor. — The  possession  of  the  mortgagor  cannot  be 
adverse  to  the  mortgagee,  but  a  purchaser  for  value  from  the  mortgagor, 
without  notice  of  the  mortgagee,  holding  possession  for  seven  years, 
acquires  a  good  title.     Parker  v.  Banks,  79-480. 

Possession  by  mortgagee. — A  seven  years'  adverse  possession  under  a 
mortgage  deed  is  not  color  of  title,  but  the  mortgagee's  actual  posses- 
sion of  the  land  for  ten  j^ears  after  default  raises  a  presumption  of  a 
release  of  the  equity  of  redemption,  or  of  a  reconveyance  if  such  posses- 
sion is  by  the  mortgagor.     Edwards  v.  Lipton,  85-479. 

Possession  by  one  tenant  in  common. — Though  a  tenant  in  common  has 
been  in  the  sole  reception  of  the  profits  for  more  than  seven  years,  yet 
his  possession  can  not  be  held  as  adverse  to  his  co-tenant's  without  proof 
of  actual  ouster.     Linker  v.  Benson,  67-150 ;  McGill  v.  Buie,  106-242. 

Nothing  less  than  a  sole  possession  of  twenty  years  by  a  co-tenant 
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without  any  demand  or  claim  of  another  co-tenant  to  rents,  profits  or 
possession,  he  being  under  no  disability,  will  raise  a  presumption  in  law 
that  such  sole  possession  is  rightful.  Day  v.  Howard,  73-1 ;  Neely  v. 
Neely,  79-478 ;  Covington  v.  Stewart,  77-148  ;  Hicks  v.  Bullock,  96-164. 

Ifa  tenant  in  common  is  the  possessor  under  a  title  independent  of 
the  common  title,  it  seems  that  a  possession  for  seven  years  will  bar  his 
co-tenants.    Gaylord  v.  Respass,  92-553. 

The  bare  occupation  of  one  tenant  in  common  of  lands  and  the  undis- 
puted use  thereof  by  him  under  a  title  purporting  to  convey  the  entire 
>state  for  seven  years,  is  not  such  an  adverse  possession  as  will  bar  the 
other  tenants.  To  have  such  an  effect  the  possession  must  be  for  twenty 
years.  If  the  tenants,  not  in  possession,  had  asserted  their  claim  and 
been  resisted,  and  thereafter  the  occupant  had  been  permitted  to  remain 
in  possession  for  seven  years,  his  possession  would  be  deemed  adverse 
and  his  title  would  have  ripened  against  his  co-tenants.  Breeden  v. 
McLaurin,  98-307. 

Wlien  one  who  takes  a  deed  from  an  alleged  lunatic,  and  goes  into  the 
possession  of  the  land  described,  would  have  been  one  of  the  heirs  of  the 

Sroperty  in  the  absence  of  the  deed,  his  possession  is  adverse  from  the 
elivery  of  the  deed,  and  the  statutory  bar  of  seven  years  is  applicable  in 
his  favor  against  those  who  would  have  been  tenants  in  common  with 
him.    Ellington  v.  Ellington,  103-54. 

A  deed  from  the  administrator  is  color  of  title.  Twenty  years'  adverse 
and  exclusive  possession  under  it  would  protect  against  claims  of  tenants 
in  common,  but  the  time  between  May  20,  1861  and  January  i,  1870, 
should  not  be  counted.     McMillan  v.  Gambill^  106-359. 

In  an  action  to  recover  land,  the  plaintiff  claimed  as  owner  in  fee. 
The  defendant  claimed  as  tenant  in  common  with  plaintiff  of  an  undi- 
vided third.  Plaintiff's  evidence,  sufficient  to  show  ownership  in  fee,  in 
an  undivided  part  of  the  land,  tended  also  to  show  color  of  title  and  con- 
tinuous possession  of  the  whole  land.  Defendant  also  offered  evidence 
tending  to  show  color  of  title  in  an  undivided  third,  and  possession  for 
more  than  seven  years.  This  the  court  refused  to  receive,  and  instructed 
the  jury  that  defendant  had  failed  to  offer  any  evidence  of  co-tenancy  : 
Held,  to  be  error.  The  burden  is  upon  the  plaintiffs  to  show  sole  title  in 
themselves,  as  alleged,  and  failing  in  this,  the  defendant  has  a  ri^ht  to 
remain  in  possession  as  tenant  in  common  with  them  of  the  undiNdded 
one-third.     Lenoir  v.  Mining  Co.,  106-473.  ^^ 

The  sole  reception  of  the  profits  byione  tenant  in  common  of  land,  or 
by  his  bargainee,  under  a  deed  purporting  to  convey  the  whole  interest 
for  any  period  less  than  twenty  years,  is  not  an  ouster,. nor  is  the  verbal 
refusal  to  let  his  co-tenants  in,  for  a  greater  interest  than  such  co-tenant 
is  entitled  to  hold,  an  ouster.     Gilchrist  v.  Middleton,  107-663. 

See  citations  under  W  143  and  144,  post. 

FoBMsaioB  by  alienee  of  a  tenant  In  oonunon. — An  action  by  one  tenant  in 
common  for  partition  is  not  barred  by  seven  years'  adverse  possession 
by  an  alienee  of  the  other  tenant  in  common  under  a  deed  purporting 
to  convey  the  whole  land,  unless  there  was  an  actual  ouster.  Pope  v. 
Mathis,  83-169  ;  Caldwell  v.  Neely,  81-114. 

One  tenant  in  common  cannot  make  his  possession  adverse  to  his 
co-tenant  except  by  actual  ouster,  as  he  is  presumed  to  hold  by  his  true 
title,  and  it  will  take  a  sole  possession  of  twenty  years  in  the  absence  of 
actual  ouster  to  bar  the  co-tenant's  right  of  entry,  and  it  is  immaterial 
that  the  tenant  in  possession  has  conveyed  to  a  stranger  by  a  deed  .pur- 
porting to  convey  the  entire  estate,  as  the  vendee  only  gets  such  estate 
M  his  vendor  could  convey.     This  rule  extends  to  a  purchaser  at  execu- 
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tion  sale  of  the  interest  of  a  tenant  in  common,  and  to  the  vendee  of 
such  purchaser.     Ward  v.  Farmer,  92-93  ;  Page  v.  Branch,  97-97- 

The  seven  years'  possession  need  not  be  next  immediately  preceding  suit. — 
Where  the  plaintiff's  title  to  land  is  based  upon  a  seven  years'  adverse 
possession  under  a  colorable  claim,  the  law  does  not  require  that  such 
possession  should  be  for  the  seven  years  next  preceding  the  commence- 
ment of  the  action.  Such  possession  (the  title  of  the  land  being  out  of 
the  state)  will  vest  a  title  against  all  the  world,  which  cannot  be  divested, 
except  by  a  subsequent  continued  adverse  possession  for  seven  j-ears 
with  color  of  title,  or  twenty  years'  adverse  possession  without  color. 
Christenbury  v.  King,  85-229. 

Possession  of  lappage. — In  the  case  of  lapping  or  interfering  convey- 
ances of  land  where  neither  party  is  in  actual  possession  of  the  lappage, 
the  law  adjudges  the  possession  to  follow  the  title.  Williams  v.  Wallace, 
78-354 ;  Kitchen  v.  Wilson,  80-191 ;  McLean  v.  Smith,  106-172. 

In  case  of  a  lappage,  if  each  bargainee  is  on  his  own  land  outside  the 
interference,  the  title  will  be  in  him  who  has  the  older  title,  but  if  the 
junior  bargainee  has  had  actual  adverse  possession  for  seven  years  with 
color,  he  acquires  a  title  to  the  part  so  occupied.  Brady  v.  Maness,  91-135. 

Where  the  line  was  a  long  one,  running  over  a  wild,  mountainous 
ridge,  and  the  defendant  had  possession  of  less  than  a  quarter  of  an  acre, 
such  possession  was  no  evidence  of  an  adverse  possession  of  the  entire 
lappage,  in  the  absence  of  any  evidence  of  a  knowledge  by  the  adverse 
party  of  such  possession.     King  v.  Wells,  94-344, 

Constructive  possession. — The  possession  by  a  lessee  of  a  part  of  a  tract 
of  land  gives  the  lessor  constructive  possession  of  the  whole  of  it,  but 
only  the  part  actually  in  possession  will  be  protected  by  the  lapse  of 
time  against  the  real  owner.  Scott  v.  Elkins,  83-424  ;  Staton  v.  Mullis, 
92-623. 

In  an  action  to  recover  land,  the  court  charged  the  jury  that  title  hav- 
ing been  shown  to  be  out  of  the  state,  a  plaintiff  can  show  title  **  first 
by  a  paper  title ;  second,  by  adverse  possession  for  seven  years,  under 
known  and  visible  boundaries,  and  under  colorable  title  by  plaintiff 
and  those  under  whom  he  claims  ;  and  third,  by  estoppel."  If  it  was 
error  to  leave  the  jury  without  further  explanation,  it  was  cured  when 
the  court  further  charged  that  if  the  deed  (under  which  plaintiff  claimed) 
covered  the  land  in  dispute,  including  a  certain  lot,  and  the  agents  rented 
and  gave  that  lot  in  for  taxes  for  seven  years  before  the  suit  was  brought, 
the  possession  of  the  lot  would,  by  law,  be  extended  to  the  boundaries 
of  the  deed,  and  the  plaintiff  and  those  under  whom  he  claimed  would, 
by  construction  of  law,  be  in  possession  of  the  whole.  Springs  v. 
Schenck,  106-153. 

Color  of  title.  — A  will,  devising  real  property  by  the  name  of  the  tract, 
is  color  of  title  if  the  tract  is  well  known  by  that  name,  and  has  metes 
and  bounds  all  ascertained,  visible  and  known.    Henly  v.  Wilson,  83-405. 

A  deed  conveying  land,  which  describes  it  as  *'  one  tract  of  land  lying 
in  the  county  aforesaid,  adjoining  lands  of  A  and  B,  containing  twenty 
acres,  more  or  less,"  does  not  constitute  color  of  title,  and  possession 
under  it  is  not  adverse.     Dickens  v.  Barnes,  79-490. 

A  paper  wTiting  purporting  to  be  a  will  proved  before  the  proper  tri- 
bunal in  1810  by  one  witness,  is  color  of  title  to  lands  disposed  of  therein. 
McConnell  v.  McConnell,  64-342. 

Color  of  title  is  a  writing  which  upon  its  face  professes  to  pass  title  to 
land.     Keener  v.  Goodson,  89—273. 

An  assignment  of  homestead  does  not  constitute  color  of  title.     Ibid. 
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An  ancient  deed  accompanied  with  possession,  is  evidence  of  color 
of  title  without  proof  of  its  execution,  and  an  unregistered  deed,  where 
there  has  been  continuous  adverse  possession  for  seven  years,  is  also  evi- 
dence of  color  of  title.     Davis  v.  Higjgins,  91-382. 

Where  a  party  introduces  a  deed  in  evidence,  which  he  intends  to 
use  as  color  of  title,  he  must  prove  that  its  boundaries  cover  the  land 
in  dispute,  to  give  legal   efficacy   to  his  possession.     Smith  v.   Fite, 

92-319- 

A  deed  conveying  a  life-estate  is  color  of  title,  and  when  accompanied 

by  adverse  possession  for  the  required  time,  will  ripen  into  a  good  title 

to  the  life-estate  so  granted.     Staton  v.  Mullis,  92-623. 

A  conveyance  by  devisees  of  land  devised  to  be  sold  after  death  of 
widow,  although  accompanied  by  long  possession  by  the  vendees,  made 
before  the  death  of  the  widow  or  the  sale  by  the  administrator,  cannot 
operate  as  color  of  title.     Orrender  v.  Call,  101-399. 

The  deed  of  a  person  non  cofnpos  is  color  of  title,  and  possession  under 
it  for  seven  years  ripens  into  title  against  those  not  under  disability. 
Ellington  v.  Ellington,  103-54. 

The  Code,  sec.  1245,  amended  by  Laws  of  1885,  ch.  147,  making  a  con- 
tract for  sale  of  land  inadmissible  without  registration  does  not  make 
registration  essential  to  the  use  of  a  deed  to  show  color  of  title,  where 
there  is  a  claim  and  possession  under  it.     Avent  v.  Arrington,  105-377. 

An  instrument,  though  signed,  is  not  available  to  prove  color  of  title, 
nnlesfl  it  is  delivered.     Avent  v.  Arrington,  105-377. 

A  sheriff's  deed  purporting  to  pass  a  fee,  even  though  it  does  not  vest 
the  interest  of  the  judgment  creditor,  is  good  as  color  of  title  after 
seven  years'  adverse  continuous  possession  under  known  and  visible 
boundaries,  the  title  being  out  of  the  state.  Manufacturing  Co.  v. 
Brooks,  106-107. 

A  deed  by  an  administrator  is  color  of  title.  McMillan  v.  Gambill, 
106-359. 

A  deed  is  good  to  show  color  of  title,  though  improperly  admitted"  to 
registration.     Brown  v.  Brown,  106-451. 

Hotice.~Possession,  under  color  of  title  works  notice  to  purchasers. 
Avent  V.  Arrington,  105-377  ;  Mayo  v.  Leggett,  96-237. 

Veed  sot  be  pleaded.  — Where  in  an  action  to  recover  land,  the  answer 
denied  the  plaintiff's  right  of  possession,  and  also  set  up  title  in  the 
defendants,  by  reason  of  seven  years*  possession  with  color  of  title, 
which  was,  however,  improperly  pleaded :  //  was  error  to  refuse  to 
allow  the  defendant  to  introduce  evidence  to  show  his  color  and  posses- 
sion.   Farrior  v.  Houston,  95-578. 

It  is  competent  to  prove  possession  for  seven  years  in  support  of 
a  general  denial  in  the  pleading  that  plaintiff  was  owner — it  is  not  neces- 
sar}'  to  specially  plead  the  statute.  Manufacturing  Co.  v.  Brooks,  106-107. 

Seeoid  ttozy  of  a  house. — ^Title  may  ripen  by  seven  years'  adverse  occu- 
pancy, under  color  of  title,  to  the  second  story  of  a  house  when  held 
separately.     Asheville  Div.  v.  Aston,  92-578 ;  Gilliam  v.  Bird,  30-280. 

Perwu  mder  diaability. — Seven  years'  adverse  possession  is  no  bar  to 
an  action  of  ejectment  where  the  party  entitled  to  commence  the  same 
is  an  infant  at  the  time  the  title  descends  to  him  and  sues  within  three 
years  next  after  full  age.     Clayton  v.  Rose,  87-106. 
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Sec.  142.    Proviso f  in  case  of  judgment  for  plaintiff  re- 
versed,  <f  c.    C.  C  P.,  ««  21. 

If,  in  any  action  for  real  property,  the  plaintiff  be  non«» 
suited  or  judgment  be  given  for  him,  and  the  same  be 
reversed  for  error,  or  a  verdict  pass  for  the  plaintiff,  and 
judgment  thereon  be  arrested,  then  in  any  such  case  the 
plaintiff  may  commence  a  new  action  from  time  to  time, 
within  one  year  after  nonsuit,  judgment  reversed  or  stayed 
as  aforesaid,  notwithstanding  the  time  limited  in  the  pre- 
ceding section  for  bringing  such  action  may  have  expired, 
if  the  action  first  brought  was  commenced  within  the  time 
above  prescribed  for  bringing  such  actions. 

New  action  brought  after  jadgment  of  nonBnit. — The  statute  allowing 
action  to  be  brought  within  a  year  after  judgment  of  nonsuit,  is  intended 
to  extend  the  period  of  limitation,  not  to  abridge  it.  Keener  v.  Good- 
son,  89-273. 

Sec.  143.    Seizin  within  twenty  years  when  necessary.    C. 

\J.    M.f  S.    ^^. 

No  action  for  the  recovery  of  real  property,  or  the  pos- 
session thereof,  shall  be  maintained,  unless  it  appear  that 
the  plaintiff,  or  those  under  whom  he  claims,  was  seized 
or  possessed  of  the  premises  in  question  within  twenty 
years  before  the  commencement  of  such  action ;  subject 
to  the  qualifications  in  section  one  hundred  and  forty- 
eight,  one  hundred  and  forty-nine  and  one  hundred  and 
fifty. 

Tenants  in  common. — The  possession  of  one  tenant  in  common  for 
twenty  years  without  any  acknowledgment  of  title  in  his  co-tenant, 
and  without  any  claim  on  the  part  of  his  co-tenant  to  rents,  he  being 
under  no  disability,  formerly  raised  a  presumption  of  title,  but  now, 
under  The  Code,  has  the  effect  of  an  absolute  title  in  fee  against  all  per- 
'^ons  not  under  disability.     Covington  v.  Stewart,  77-148. 

Nothing  less  than  twenty  years'  adverse  possession  will  bar  an  action 
by  a  tenant  in  common  against  a  co-tenant.  Neely  v.  Neely,  79-478; 
Hicks  v.  Bullock,  96-164. 

A  tenant  in  common  in  the  possession  and  sole  enjoyment  of  the 
common  property  is  not  protected  by  the  statute  of  limitations  from 
accounting  with  his  co-tenants  for  rents  and  profits.  The  statute  begins 
only  from  a  demand  and  refusal  to  account.    Jolly  v.  Bryan,  86-457. 

If  one  tenant  in  common  occupies  the  common  property  for  twentv 
years,  claiming  it  as  his  own,  the  entry  of  his  co-tenants  is  tolled. 
Gaylord  v.  Respass,  92-553- 

See  cases  cited  under  sec.  141,  ante. 
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See,  14r^',    When  adverse  possession  for  twenty  years.    C.  C 
P.,  «.  2S. 

No  action  for  the  recovery  of  real  property,  or  the  pos- 
session thereof,  or  the  issues  and  profits  thereof,  shall  be 
maintained  when  the  person  in  possession  thereof,  or  the 
defendant  in  such  action,  or  those  under  whom  he  claims, 
shall  have  possessed  such  real  property  under  known  and 
visible  lines  and  boundaries  adversely  to  all  other  persons 
for  twenty  years  ;  and  such  possession  so  held,  shall  give  a 
title  in  fee  to  the  possessor,  in  such  property,  against  all 
persons  not  under  disability. 

SolBcieBt  poBseuion. — ^The  clearing  and  fencing  to  a  line  of  marked 
trees  constitutes  a  notorious  adverse  possession,  though  the  intention  was 
to  dear  onl^  to  the  real  line  between  two  grants,  which  line  was  not 
identical  with  such  marked  line.     Mode  v.  Long,  64-433. 

Where  the  defendant  used  a  spring  on  the  locus  in  quOy  and  built  a 
spring  house  thereon,  which  he  used  as  his  own  :  //  was  held^  a  suffi- 
aent  possession  to  satisfy  the  allegation  of  wrongful  possession  by  the 
defendant    Brittain  v.  Daniels,  94-781. 

hmfBdeat  possession. — When  one  in  possession  of  land  conveys  the 
same  in  trust  to  pay  debts,  and  afterwards  it  is  sold  at  execution  sale 
and  bid  in  for  the  benefit  of  his  wife,  and  he  continues  in  possession 
during  his  life,  and  the  wife  until  action  brought ;  this  is  not  a  posses- 
sion adverse  to  the  trustee  or  to  a  purchaser  at  the  sale  under  aeed  of 
trust  McNeil  V.  Riddle,  66-290;  Covington  v.  Stewart,  77- 148,  cited 
supra^  sec.  143 ;  see  MaUoy  v.  Bruden,  85-251,  cited  supra,  sec.  139. 

Vot  estopped. — Where  one  is  in  possession  of  land  by  virtue  of  a  deed 
conveying  a  life-estate,  he  is  not  estopped  by  such  deed  from  setting  up 
a  title  in  fee  by  reason  of  twenty  years*  possession,  against  one  who  is  a 
stranger,  and  neither  jjarty^  nor  privy  to  the  grantor  in  the  deed  convey- 
ing the  life-estate.     Brittain  v.  Daniels,  94-781. 

Where  a  party  entered  upon  a  tract  of  land  under  a  deed  which  con- 
Teyed,  by  a  mistake,  only  a  life-estate,  but  is  in  open  notorious  and  con- 
tinuous possession,  claiming  up  to  fixed  boundaries  for  twenty  years, 
the  title  bemg  out  of  the  state  ne  gets  a  good  title  independent  of  the 
deed.    McAlpine  v.  Daniel,  101-550. 

Prenimption  of  grant. — The  title  being  out  of  the  state,  and  there  being 
evidence  teudin^  to  prove  a  possession  for  twenty  years,  by  those  under 
whom  the  plaintiff  claims,  the  jury  may  presume  a  grant  from  one  hav- 
ing title.    Melvin  v.  Waddell,  75-361 ;  Mobley  v.  GriflSn,  104-112. 

Twenty  years*  possession  of  an  easement  raises  a  presumption  of  a 
grant    Benbow  v.  Robbins,  71-338  ;  Pearsall  v.  Kenan,  79-472. 

Where  the  judge  charged  the  jury  that  if  the  defendant  had  occupied 
certain  land  adversely,  under  known  and  visible  boundaries,  for  twenty 
years,  they  should  presume  mesne  conveyances  to  him  from  the  grantee 
of  the  state  and  those  claiming  under  him,  and  there  was  no  evidence  of 
wch  possession,  it  Tvas  held  to  be  error.     King  v.  Wells,  94-344. 

Where  it  appeared  that  the  locus  in  quo  had  been  in  the  actual  posses- 
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sion  of  parties  under  whom  the  plaintiff  claimed,  for  sixty  years  prior 
to  1870,  but  it  did  not  appear  that  the  possession  was  continued  after  that 
time  up  to  the  time  when  the  action  was  brought,  */  was  error  to  charge 
the  jury  that  the  law  presumed  a  grant  from  twenty  years*  adverse  pos- 
session, and  that  they  would  be  at  liberty  to  presume  the  necessary*  con- 
veyances to  the  plaintiff.     Brittain  v.  Daniels,  94-781. 

Presumption  of  abandonment. — As 'the  presumption  of  a  grant  will  arise 
by  an  adversary  and  continuous  use  of  an  easement  for  twenty  years,  so 
a  disuse  occurring  iafterwards  for  the  same  length  of  time,  will  raise  a 
presumption  of  a  surrender  or  extinction  of  the  easement  in  favor  of 
the  servient  tenement     Wiley  v.  Railroad,  96-408. 

Does  not  apply  to  street  or  pnblic  sqaare. — Adverse  possession  of  a  street 
or  public  square  does  not  ripen  into  title  as  against  the  public.  Moose 
v.  Carson,  104-431. 

NoTK. — By  ch.  224,  Acts  1891,  this  is  confirmed.     See  sec.  I50<i,  post 

May  become  a  highway. — A  street  in  a  town  may  become  a  public  high- 
way by  continued  use  of  it  for  twenty  years.  Such  use  must  be  adverse 
and  of  right,  and  not  by  the  tacit  or  express  permission  of  the  ow;ner, 
Stewart  v.  Frink,  94—487. 

Sec,  145,  Action  after  entry,     €.  C,  P.,  8,  24, 

No  entry  upon  real  estate  shall  be  deemed  sufficient  or 
valid,  as  a  claim,  unless  an  action  be  commenced  there- 
upon within  one  year  after  the  making  of  such  entr>^,  and 
within  the  time  prescribed  within  this  title. 

Sec,  146,  Possession  presutned — occupation  when  deemed 
under  legal  title,    C,  C,  P.,  s,  25, 

In  every  action  for  the  recovery  of  real  property,  or  the 
possession  thereof,  or  damages  for  a  trespass  on  such  pos- 
session, the  person  establishing  a  legal  title  to  the  premises 
shall  be  presumed  to  have  been  possessed  thereof  within 
the  time  required  by  law ;  and  the  occupation  of  such 
premises  by  any  other  person  shall  be  deemed  to  have  been 
under,  and  in  subordination  to,  the  legal  title,  unless  it 
appears  that  such  premises  have  been  held  and  possessed 
adversely  to  such  legal  title,  for  the  time  prescribed  by  law 
before  the  commencement  of  such  action. 

Possession  is  presnmed  to  be  adverse. — Every  possession  of  land  by  one 
other  than  the  claimant  is  deemed  to  be  adverse  until  proof  to  the  con- 
trary is  shown.     Ruffin  v.  Overby,  88-369. 

When  the  plaintiff  claims  under  a  deed  purporting  to  convey  the  land 
in  dispute,  and  shows  an  apparently  adverse  possession,  the  burden  of 
proof  is  on  the  defendant  to  show  that  such  possession  is  not  adverse ; 
and,  when  he  claims  a  reversionary  estate  after  a  life-estate,  that  such 
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life-estate  determined  too  short  a  time  before  the  bringing  of  the  action 
to  bar  his  right     Staton  v.  Mnllis,  92-623. 

Where  A,  having  a  life-estate,  conveys  to  B  in  fee,  who  conveys  to  C, 
the  reversioner  or  remainderman  does  not  have  a  right  of  action  until 
the  death  of  the  life-tenant  At  his  death,  the  possession  becomes 
adverse,  and  will  ripen  into  a  good  title  by  seven  years*  possession,  the 
title  bein^  out  of  the  state,    ibid. 

Possession  by  a  grantee  of  any  part  of  the  land  described  in  his  deed, 
is  constructive  possession  of  the  entire  tract  against  all  persons,  except 
a  party  having  a  superior  title  to  the  part  of  which  there  is  only  con- 
structive possession.     Ibid, 

FosBession  not  adverse. — In  case  of  common  possession  by  two  persons, 
the  ownership  draws  to  it  the  possession,  and  it  is  presumed  to  be  in  him 
who  has  the  title.  So,  where  a  ward  resided  with  his  guardian  on  a  tract 
of  land  in  which  he  had  an  interest  as  tenant-in-common,  his  possession 
is  presumed  to  be  in  accordance  with  his  title,  and  there  is  no  adverse 
pCKsession  against  him.     Gaylord  y.  Respass,  92-553. 

The  possession  of  a  widow  remaining  on  her  husband's  land  after  his 
death,  is  not  adverse  to  his  heirs  at  law.     Page  v.  Branch,  97-97. 

Wlien  BO  actual  possession,  the  conatnictive  possession  is  in  the  real  owner. — 
In  the  absence  of  possession  in  another,  he  who  has  the  legal  estate  is,  in 
construction  of  law,  in  possession.  Kennedy  v.  Wheatley,  3-402  ;  Dobbs 
V.  Gnllige,  20-165  ;  London  v.  Bear,  84-266.  See  Malloy  v.  Bruden,  \  139, 
ante. 

\^Tiere  there  is  no  actual  possession,  the  superior  title  draws  to  it  the 
possession.    Deming  v.  Gainey,  95-528. 

Posfession  is  notice. — Actual  possession  of  land  is  notice  to  the  world 
of  any  equity  of  the  occupant.  Mayo  v.  Leggett,  96-237  ;  Avent  v. 
Arlington,  105-377. 

Presu&ption  of  possession. — If  the  legal  title  is  established  in  the  plain- 
tiff, he  is  presumed  to  have  been  possessed,  within  the  time  prescribed  by 
law.  of  the  premises,  unless  the  contrary  is  shown.  Johnston  v.  Pate, 
83-110. 

Sec.  i^7.  'Relation  of  landlord  and  tenanU    C.  C*  P.^  s.  26m 

Whenever  the  relation  of  landlord  and  tenant  shall  have 
existed  between  any  persons,  the  possession  of  the  tenant 
shall  be  deemed  the  possession  of  the  landlord,  until  the 
expiration  of  twenty  years  from  the  termination  of  tenancy; 
or  where  there  has  been  no  written  lease,  until  the  expira- 
tion of  twenty  years  from  the  time  of  the  last  payment  of 
rent,  notwithstanding  that  such  tenant  may  have  acquired 
another  title,  or  may  have  claimed  to  hold  adversely  to  his 
landlord.  But  such  presumptions  shall  not  be  made  after 
the  periods  herein  limited. 

BeeoMd  adverse. — ^If  one  who  enters  as  a  tenant  remains  in  possession 
twenty  years,  after  the  expiration  of  his  tenancy,  without  paying  rent 
or  otherwise  acknowledging  his  tenancy,  his  possession  is  deemed 
adverse.    Melvin  v.  Waddell,  75-361 ;  Yates  v.  Yates,  76-142. 
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Estoppel. — ^The  defendant  is  estopped  if  he  was  either  tenant  of  the 
plaintiff  or  derived  title  through  his  tenant  when  the  action  was  brought 
Melvin  v.  Waddell,  75-361 ;  Con  well  v.  Mann,  100-234 ;  Mobley  v.  Grif- 
fin, 104-112. 

Sec.  148.    Person  under  disabilities.    C.  C.  JP.,  s.  27. 

If  a  person  entitled  to  commence  any  action  for  the 
recovery  of  real  property,  or  to  make  an  entry  or  defence 
founded  on  the  title  to  real  property,  or  to  rents  and  ser- 
vices put  of  the  same,  be,  at  the  time  such  title  shall 
descend  or  accrue,  either, 

(i)  Within  the  age  of  twenty-one  years,  or 

(2)  Insane,  or 

See  ch.  89,  Acts  1889,  cited  under  {  136,  ante. 

Insane. — A  cause  of  action  to  set  aside  a  deed  executed  by  one  alleged 
to  have  been  non  compos^  arises  immediately  upon  its  execution,  and  the 
period  within  which  the  action  may  be  brought  is  prolonged  three  years 
after  the  restoration  of  reason,  or,  if  he  continues  insane,  a  like  period 
for  those  to  whom  the  estate  would  have  descended.  Ellington  v.  Elling- 
ton, 103-54. 

-If  land  is  held  adversely  to  an  insane  person  for  such  length  of  time 
as  would  bar  his  recovery  if  sane,  such  insane  person,  or  those  claiming 
under  him,  must  commence  an  action  within  three  years  after  the  disa- 
bility of  insanity  is  removed,  else  their  right  to  recover  will  be  barred. 
Rev.  Code,  ch.  65,  sec.  i ;  The  Code,  gj  148,  163 ;  Warlick  v.  Plonk, 
103-81. 

(3)  Imprisoned  on  a  criminal  charge,  or  in  execution 
upon  conviction  of  a  criminal  ofifence,  or 

(4)  A  married  woman  ; 

Then  such  person  may,  notwithstanding  the  time  of  lim- 
itation prescribed  in  this  title  be  expired,  commence  his 
action,  or  make  his  entry,  within  three  years  next  after  full 
age,  coming  of  sound  mind,  enlargement  out  of  prison,  or 
discoverture  ;  and  at  no  time  thereafter. 

Feme  covert. — A  delay  by  k  ftine  covert ^  tenant  in  common,  for  three 
years  after  the  death  of  her  husband  and  seven  years  after  tlie  death  of 
her  father,  who  had  a  life-estate  in  the  land,  does  not  bar  her  action. 
Day  V.  Howard,  73-1. 

See,  also,  \  178,  post^  which  allows  a  married  woman  to  sue  alone  in 
matters  affecting  her  separate  estate.  It  is  held  that  this  does  not 
remove  the  disability  of  coverture  when  she  is  a  defendant  in  actions 
concerning  such  estate.  Lippard  v.  Troutman,  72-551 ;  Campbell  v. 
Crater,  95-156.     See  Clayton  v.  Rose,  87-106,  under  \  141,  ante. 

Presumption  of  the  ratification  of  a  voidable  deed  by  long  acquies- 
cence, will  not  arise  against  a  woman  under  the  disability  of  coverture. 
Epps  V.  Flowers,  101-158. 
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If  itatate  begini  to  run,  it  Ib  not  Btopped.— If  the  statute  begins  to  run 
nothing  stops  it  If  it  begins  to  run  against  the  ancestor,  it  continues 
to  rnn  against  the  heir,  although  under  disability  when  the  descent  is 
casL  There  is  nothing  in  this  section  which  changes  the  law  as  it  form- 
erly existed.     Frederick  v.  Williams,  103-189. 

5m.  149.    CumtOative  disahUities.    C.  C.  P.,  s.  28. 

When  two  or  more  disabilities  shall  co-exist,  or  when  one 
disability  shall  supervene  an  existing  one,  the  period  pre- 
scribed within  which  an  action  may  be  brought  shall  not 
begin  to  run  until  the  termination  of  the  latest  disability. 

Cimiilatiye. — Where  a  feme  plaintiff  did  not  become  of  age  until  1866, 
the  suspension  of  the  statute  of  limitations  saved  her  rights  until  1870, 
and  if  she  incurred  the  disability  of  coverture  before  the  date  last  men- 
tioned, the  statute  does  not  begin  to  run  until  the  removal  of  her  cover- 
tore.  Lippard  v.  Troutman,  72-551 ;  Campbell  v.  Crater,  95-156.  See, 
also,  cases  cited  under  \  136,  ante. 

Sec.  150.    SailroadSf  etc.,  not  barred.  JR.  C,  c.  65,  «.  23. 

No  railroad,  plank  road,  turnpike  or  canal  company, 
shall  be  barred  of,  or  presumed  to  have  conveyed,  any  real 
estate,  right-of-way,  easement,  leasehold,  or  other  interest 
in  the  soil  which  may  have  been  condemned,  or  otherwise 
obtained  for  its  use,  as  a  right-of-way,  depot,  station-house 
or  place  of  landing,  by  any  statute  of  limitation  or  by 
occupation  of  the  same  by  any  person  whatever. 

lo  ttatate  nuiB  against  a  railroad. — No  presumption  of  abandonment  or 
of  a  grant,  and  no  statute  of  limitation,  runs  against  a  railroad  company 
by  tbe  adverse  occupation  of  any  of  .the  land  condemned  or  otherwise 
obtained  by  them  for  the  purposes  of  the  road.  Railroad  v.  McCaskill, 
94-746 ;  Purefoy  v  Railroad,  108-100. 

8ec,  150a,  Cities  and  towns  not  barred,  Ch.  224,  Acts  1891. 

No  person  or  corporation  shall  ever  acquire  any  exclu- 
sive right  to  any  part  of  any  public  road,  street,  lane, 
alley,  square  or  public  way  of  any  kind  by  reason  of  any 
occupancy  thereof  or  by  encroaching  upon  or  obstructing 
the  same  in  any  way,  and  in  all  actions,  whether  civil  or 
criminal,  against  any  person  or  corporation  on  account  of 
any  encroachment  upon  or  obstruction  of  or  occupancy  of 
any  public  way,  it  shall  not  be  competent  for  any  court  to 
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hold  that  such  action  is  barred  by  any  statute  of  limita- 
tions. That  the  provisions  of  this  act  shall  not  apply  to 
or  affect  any  existing  suits,  and  that  the  same  shall  only 
apply  to  obstructions  and  encroachments  on  public  ways  in 
cities  and  towns. 


CHAPTER  THREE. 

ACTIONS  OTHER  THAN  FOR  THE  RECOVERY  OF  REAL 
PROPERTY— TIME  OF  COMMENCING. 


Section. 


151. 

152. 

(I) 


(2) 

(3) 

(4) 

153. 
(I) 

(2) 

154. 

(I) 

(2) 


(3) 

155. 

(I) 


(2) 


(3) 
(4) 


Periods  of  limitation  pre- 
scribed. 

Ten  years — 

Upon  a  judgment,  etc.,  of 
any  court  of  the  United 
States  or  state ; 

Upon  a  sealed  instrument ; 

For  foreclosure  of  a  mort- 
gage, etc.; 

For  the  redemption  of  a 
mortgage. 

Seven  years — 

On  a  judgment  of  a  justice 
of  the  peace ; 

Against  a  personal  or  real 
representative. 

Six  years — 

Upon  the  official  bond  of  a 
public  officer ; 

Against  an  executor,  admin- 
istrator or  guardian,  on  his 
bond ; 

For  injury  to  any  incorpo- 
real hereditament. 

Three  years — 

For  any  contract  or  obliga- 
tion not  embraced  in  the 
preceding  section  ; 

Under  liability  created  by 
statute,  other  than  a  pen- 
alty, etc.; 

Trespass  upon  real  property ; 

For     converting,    etc.,    any 


Section. 

goods  and  chattels,   or  for 
their  specific  recovery ; 

(5)  Criminal  conversation,  or  any 

other  injury  not  arising  un- 
der contract ; 

(6)  Against  sureties  of  adminis- 

trator, etc.,  on  official  bond 
of  their  principal ; 

(7)  Against  bail ; 

(8)  Or  fees  due  any   officer  by 
judgment ; 

(9)  For  relief  on  the  ground  of 

fraud  or  mistake. 

156.  One  year — 

(i)  Against  sheriff,  etc.,  for  tres- 
pass under  color  of  office ; 

(2)  Upon  a  statute  for  a  penalty 

or  forfeiture ; 

(3)  Libel,  assault,  battery  or  false 

imprisonment ; 

(4)  Against  a  sheriff   or   other 

officer  for  an  escape ; 

(5)  By    creditor    of   a   deceased 

person  against  his  personal 
representative. 

157.  Six  months— 

For  slander. 

158.  For  other  relief  within  ten 

j'ears. 

159.  Limitations  to  apply  to  ac- 

tions by  the  state. 

160.  Actions  upon  an  account  cur- 

rent, when  cause  accrues. 
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5ee.  15 1*   JPerioda  of  litnitation  prescribed.  C.  C.  P.,  «•  30. 

The  periods  prescribed  for  the  commencement  of  actions, 
other  than  for  the  recovery  of  real  property,  shall  be  as 
follows : 

Bniden  on  plaintiff. — When  the  statute  of  limitations  is  pleaded,  it 
devolTes  upon  the  plain tifif  to  show  that  his  cause  of  action  accrued 
within  the  time  limited  by  law  for  beginning  it.  Hussey  v.  Kirkman, 
95-63 ;  Hobbs  v.  Barefoot,  104-224 ;  Moore  v.  Gamer,  101-374. 

Optumal  with  administrator  or  executor. — An  administrator  may  elect  to 
plead  the  statute.     Parker  v.  Grant,  91-338. 

An  executor,  when  sued  for  an  account,  is  entitled  to  credit  for  pay- 
ments made  by  him  on  debts  of  his  testator,  although  such  debts  were 
barred  by  the  statute  of  limitations,  or  were,  under  the  statute  of  pre- 
sumptions, presumed  to  have  been  paid  at  or  before  the  death  of  the 
testator.  The  law  does  not  require  an  executor  to  make  his  testator 
"sin  in  his  grave,"  by  setting  up  an  unconscientious  defence.  Halli- 
bnrton  v..  Carson,  100-99. 

Note. — ^The  statute  now  requires  the  personal  representative  to  plead 
the  statute,  if  available,  in  all  actions  begun  after  January  i,  1892,  Acts 
1891,  chaps.  92  and  356.    See  §  176a,  post, 

lUglit  of  heir  to  plead  the  statute.— Where  an  administrator  files  a  peti- 
tion to  sell  the  lands  of  his  intestate  to  make  assets,  if  the  debts  to  be 
paid  have  not  been  reduced  to  judgment,  the  heir  may  plead  that  they 
are  barxed  by  the  statute,  but  when  the  demand  has  been  reduced  to 
judgment  against  the  administrator,  the  heir  is  bound  by  the  judgment 
tmless  he  can  show  that  it  was  obtained  b^  collusion  and  fraud,  and  is 
barred  by  it  from  setting  up  any  matter  which  might  have  been  pleaded 
by  the  administrator  as  a  bar  in  the  suit  against  him.  Be  vers  v.  Park, 
88-456;  Speer  v.  James,  94-417;  Halliburton  v.  Carson,  100-99;  Proctor 
V.  Proctor,  105-222  ;  Long  v.  Oxford,  108-280. 

Where  tiie  statute  of  limitations  would  be  available  to  the  personal 
representative  of  a  deceased  person  against  the.demand  of  a  creditor,  it 
is  also  available  to  the  heir  in  protecting  the  real  estate.  Smith  v. 
Brown,  99-377. 

Admunstrations  granted  prior  to  Jnly  1, 1869. — ^The  various  statutes  direct- 
ing the  manner  in  which  estates  of  deceased  persons  shall  be  adminis- 
tered and  settled  discriminating  between  those  where  administration  was 
granted  prior  and  subsequent  to  the  ist  day  of  July,  1869,  do  not  affect 
the  operations  of  the  statutes  of  limitations,  but  only  apply  to  the  mode 
of  procedure  of  settlement    Smith  v.  Brown,  9^2m' 

Wien  a  qnestion  of  law. — ^The  question  whether  a  claim  is  barred  b}'  the 
statute,  is  never  exclusively  for  the  court,  unless  the  facts  raising  the 
qnestion  are  alleged  in  the  complaint.     Wright  v.  Cain,  93-296. 

Caaee  where  the  statute  does  not  run. — An  action  brought  by  one  creditor 
in  behalf  of  himself  and  all  other  creditors,  stops  the  statute  of  limita- 
toons  from  running  against  any  creditor  who  comes  in  and  proves  his 
fljbt  under  the  decree,  from  the  date  of  the  beginning  of  the  action. 
Dobson  V.  Simonton,  95-268. 

The  statute  of  limitations  does  not  run  when  there  is  no  one  in  esse 
capable  of  suing.     Grant  v.  Hughes,  94-231. 

NoTB.— This  came  under  the  former  statute;  as  to  the  present  law,  see 
1 164,  and  cases  cited. 
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Where  the  tax-payer  does  not  pay  his  taxes,  and  the  sheriff  is  forced 
to  advance  the  amount  due,  in  order  to  settle  his  tax-list,  this  is  not  a 
payment  of  the  tax,  as  it  is  not  an  officious  act  of  the  sheriff,  and  the 
statute  of  limitations  does  not  run  against  the  debt,  when  the.  sheriff  is 
authorized  by  an  act  of  the  Legislature  to  collect  unpaid  taxes.  Jones  t. 
Arrington,  94-541. 

There  is  no  statute  of  limitations  applicable  to  an  action  brought  by 
citizens  to  test  the  validity  of  an  election  held  to  ascertain  the  will  of  the 
majority  of  the  qualified  voters  in  a  township  relative  to  subscribing 
stock  to  a  railroad  company,  but  such  action  must  be  brought  within  a 
reasonable  time.    Jones  v.  Commissioners,  107-248. 

Trustee. — 'Where  an  action  is  brought  to  compel  a  settlement  of  the 
estate  of  an  intestate  in  the  hands  of  his  administrator,  the  administra- 
tor is  a  trustee  of  an  express  trust,  and  the  statute  of  limitations  does 
not  apply.     Grant  v.  Hughes,  94-231. 

Where  a  trust  is  created  by  the  agreement  of  the  parties,  no  length  of 
time  will  bar  the  cestui  que  trusty  for  the  possession  of  the  trustee  cannot 
be  adverse,  unless  the  trustee  repudiate  the  trust  by  clear  and  unequivo- 
cal acts  or  words  brought  to  the  notice  of  the  cestui  que  trusty  but  when 
it  is  sought  to  convert  a  party  who  has  the  legal  title  into  a  trustee  by  a 
decree,  he  may  insist  that  his  possession  was  adverse,  and  be  protected 
by  the  statute  of  limitations.     University  v.  Bank,  96-280. 

Where  the  plaintiff,  pursuant  to  previous  understanding,  purchased 
lands  for  defendant,  but  took  title,  to  be  held  in  his  ow^n  name  until  he 
could  pay  the  purchase-money  advanced,  to  which  payment  the  rents 
were  to  be  applied,  and  plaintiff  went  into  possession  and  so  continued 
for  se\*eral  years :  Hela,  (1)  that  the  defendant  was  entitled  to  have 
plaintiff  declared  a  trustee  to  hold  the  lands  for  his  benefit,  to  the  extent 
of  defendant's  interest  therein  ;  (2)  that  the  statute  of  limitations  was 
no  bar  to  defendant's  action.     Hinton  v.  Pritchard,  107-128. 

Cestui  que  trust. — When  the  statute  of  limitations  is  a  bar  to  the  trustee, 
it  is  also  a  bar  to  the  cestui  que  trust  for  whom  he  holds  the  title,  both  at 
law  and  in  equity.     Clayton  v.  Cagle,  97-300. 

Pleading  the  statute. — An  allegation  of  defendants  that  **  they  plead  the 
statute  of  limitations  of  ten,  seven,  six  and  three  years,  as  prescribed  in 
The  Code,  to  all  of  said  claims,  and  aver  that  they  are  unable  to  plead 
the  same  more  definitely  to  each  and  all  of  said  claims,"  is  bad  and 
insufficient,  without  amendment.     Turner  v.  Shuffler,  108-642. 

Cannot  be  pleaded,  when. — A  party  will  not  be  allowed  to  set  up  the  stat- 
ute in  bar  of  a  debt,  where  it  appears  the  delay  in  suing  was  caused  by 
the  promise  of  himself  or  attorney  that  the  matter  would  be  settled  and 
no  advantage  taken  of  the  lapse  of  time.     Barcroft  v.  Roberts,  92-363. 

Begins  to  run.— The  statute  (The  Code,  \  3836)  barring  actions  for 
the  recovery  of  the  penalty  for  taking  usury,  begins  to  run  from  the 
time  of  the  payment  or  receiving  of  the  usurious  interest,  and  not  from 
the  date  of  the  contract  from  which  it  arose.     Pritchard  v.  Meekins,  98- 

244. 
The  statute  giving  an  action  to  a  surety  who  has  paid  the  debt  agamst 

a  co-surety,  when  the  principal  shall  be  insolvent  or  out  of  the  state,  has 
reference  to  the  time  when  action  is  brought,  and  not  to  the  time  of  pay- 
ment by  the  surety.     Leak  v.  Covington,  99-559. 

.'  Partners  stand  in  the  relation  of  trustees  for  each  other,  and  something 
must  be  done  to  render  that  relation  adversary,  before  the  statute  of 
limitations  will  begin  to  run.     Reucher  v.  Anderson,  95-20S. 
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What  a  new  cause  of  action  is  added  by  amendment.  — Where  a  distinct  cause 
of  action  is  allowed  to  be  inserted  in  a  complaint,  by  amendment,  it  is 
tantamount  to  bringing  a  new  action,  and  the  statute  of  limitation  runs 
to  the  time  when  the  amendment  is  allowed;  but  this  rule  does  not 
app]>  when  the  new  matter  allowed  by  the  amendment  constitutes  a 
part  of  the  original  cause  of  action.  Ely  v.  Early,  94-1 ;  Hester  v.  Mul- 
len, 107-724. 

Owelty  of  partition. — A  party  acquiring  land  on  which  a  charge  rests  for 
e<)aalitT  of  partition  takes  the  same  cum  onere,  and  the  statute  of  limita- 
tions cannot  avail  him  as  against  a  purchaser  at  a  sale  made  under  a 
venditioni  exponas^  duly  ordered  in  the  partition  proceedings.  Dobbin 
T.  Rex,  106-444. 

Where  the  decree  creating  the  charge  of  owelty  was  entered  in  1867, 
there  is  no  statute  of  limitations  applicable  as  a  bar.  In  re  Walker,  107- 
340. 

In  equity. — ^The  enforcement  of  an  equity  will  never  be  denied,  on  the 
ground  of  lapse  of  time,  where  the  party  seeking  it  has  been  in  continu- 
ous possession  of  the  estate  to  which  the  equity  is  an  incident  The 
court  will  lend  its  aid  in  every  such  case,  except  where,  by  laches,  the 
party  has  abandoned  his  ri^ht  and  acquiesced  in  its  enjoyment  by 
anoUier  in  a  manner  inconsistent  with  his  own  claim.     Mask  v.  Tiller, 

89-423. 
In  causes  of  action,  which  under  the  former  practice  could  have  been 

broQght  in  a  court  of  law  or  a  court  of  equity,  the  court  of  equity  will  be 

bound  by  the  statute  of  limitations  as  much  as  the  court  of  law  would. 

University  v.  Bank,  96-280. 

Foreclosure  of  mortgage,  though  debt  barred. — Limitations  for  personal 
actions  do  not  apply  to  remedy  by  foreclosure.  Where  a  debt,  barred  by 
statute,  is  secured  by  a  mortgage  or  any  collateral  security  which  is  not 
barred,  the  mortgagee  may  foreclose  or  enforce  lien  on  collaterals.  Cape- 
hart  v.  Dcttrick,  92-334.     See  J  152,  ^post. 

The  statute  defeats  the  remedy  but  does  not  discharge  the  debt.     Ibid. 

Sight  to  fbllow  the  ftind,  though  debt  barred. — Where  property  is  conveyed 
to  sureties  to  indemnify  them  on  account  of  their  suretyship,  the  credi- 
tor may  pursue  the  property  in  their  hands  and  force  them  to  apply  it  in 
satisfaction  of  the  debt,  although  the  personal  remedy  against  them  is 
barred  by  the  statute  of  limitations.  Ijames  v.  Gaither,  93-358 ;  Long  v. 
Miller,  93-227. 

ItfgiilatlTe  control. — The  legislature  may  extend  or  shorten  the  time, 
provided  in  the  latter  case  a  reasonable  time  is  given  for  the  commence- 
ment of  the  action.     Strickland  v.  Draughan,  91-103 ;   Whitehurst  v. 

i^y.  90-542. 

Potseuion  of  a  chattel. — Four  years'  possession  of  a  chattel  does  not 
give  title  in  North  Carolina,  though  it  is  i>rima  facie  evidence  of  owner- 
ship, and,  if  adverse  and  long-continuea,  may  ripen  into  a  good  title. 
Pate  v.  Hazell,  107-189. 

▼htn  demand  necessary. — A  trustee  or  bailee  does  not  hold  adversely 
ontfl  after  a  demand,  and  until  then  the  statute  of  limitations  does  not 
begin  Xo  run.  Harp  v.  Richardson,  78-277  ;  Earp  v.  Richardson,  81-5  ; 
Bryant  v.  Peebles,  92-176. 

Otgeetien  must  be  taken  by  answer. — See  J  138,  ante^  and  cases  there  cited. 
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Sec.  152.    Ten  years.    C  C.  P.,  88. 14,  31. 

Within  ten  years — 

(i)  An  action  upon  a  judgment  or  decree  of  any  court  of 
this  state,  or  of  the  United  States,  or  of  any  state  or  terri- 
tory thereof,  from  the  date  of  the  rendition  of  said  judg- 
ment or  decree.  But  no  such  action  shall  be  brought  more 
than  once,  nor  have  the  effect  to  continue  the  lien  of  the 
original  judgment. 

Judgment  lien  lost. — The  lien  of  a  docketed  judgment  is  lost  by  delay- 
ing for  more  than  ten  years  to  enforce  it  by  execution.     Fox  v.  Kliue, 

85-173. 
And  this  is  so  notwithstanding  execution  has  issued  within  the  ten 

years.     Pasour  v.  Rhyne,  82-149. 

Where  a  judgment  was  rendered  on  the  20th  of  October,  1873,  ^^^  *^ 
action  was  brought  on  the  judgment  on  the  20th  of  October,  1883 :  ft  was 
heldy  that  the  statute  barring  actions  on  judgment  in  ten  years,  was  a 
defence  to  the  action.     Cook  v.  Moore,  95-1. 

The  expiration  of  ten  years  after  a  judgment  is  docketed  is  equally  a 
bar  to  an  Action  on  such  judgment,  and  to  a  motion  to  revive  it,  being 
dormant,  so  that  execution  may  issue  on  it     Lilly  v.  West,  97-276. 

Specialties,  when  reduced  to  judgment,  are  merged,  and  the  statute 
barring  judgments  will  then  apply.     Brittain  v.  Dickson,  104-547. 

Becree  of  owelty  in  partition. — The  charge  in  partition  upon  the  more 
valuable  share  is  not  a  mere  debt  secured  by  lien.  The  debtor  is  tenant 
in  common  with  the  holder  of  the  share  in  whose  favor  the  decree  is 
entered  to  the  extent  of  the  charge,  until  the  same  shall  be  satisfied. 
Dobbin  v.  Rex,  106-444 ;  In  re  Walker,  107-340. 

Sale  under  execution  void. — A  sale  of  land  under  execution,  issued  more 
than  ten  years  after  the  docketing  of  the  judgment,  is  invalid,  and  the 
purchaser  at  such  sale  obtains  no  title.     Lyon  v.  Russ,  84-588. 

Sale  of  personal  property  valid.— An  execution  may  be  issued  after  the 
lapse  of  ten  years  from  the  docketing  of  the  judgment  (where  it  has 
been  duly  kept  alive),  and  a  levy  and  sale  of  persofial  property  under  it 
is  valil.     Williams  v.  MuUis,  87-159. 

Leave  to  sue. — When  leave  is  obtained  of  the  judge  to  bring  action  on  a 
judgment,  or  if  leave  is  refused,  his  decision,  whether  '*good  cause'*  is 
shown,  is  conclusive.  Warren  v.  Warren,  84-614;  Kendall  v.  Briley, 
86-56. 

A  party  can  have  execution  on  his  judgment,  and  at  the  same  time 
prosecute  an  action  on  it  by  leave  of  the  court.  McDonald  v.  Dickion, 
85-248. 

Leave  to  bring  suit  upon  a  judgment  is  not  now  necessary.  C.  C.  P. 
14,  is  not  brought  forward  in  the  Code.     Dunlap  v.  Hendley,  92-115. 

Bar  to  issuing  execution. — The  lapse  of  ten  years  is  a  complete  bar,  when 
pleaded,  to  a  motion  for  leave  to  issue  execution  on  a  judgment.  Mc- 
Donald V.  Dickson,  85-248. 

The  statute  of  limitations  may  be  set  up  as  a  defence  by  an  admin- 
istrator to  a  motion  for  leave  to  issue  execution  after  ten  years  from  the 
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date  of  docketing  judgment  against  his  intestate,  although  executions 
have  been  r^;ularly  issued  within  each  successive  period  of  three  years. 
Berry  v.  Corpening,  30-395. 

Jndgmeiit  as  covBterdaiin  or  set-off. — ^This  section  does  not  prevent  using 
a  judgment  as  a  counterclaim  or  set-off.    McClenahan  v.  Cotten,  83-332. 

PrauBptioiL  of  payment. — A  judgment  rendered  before,  but  docketed 
after,  the  adoption  of  the  C.  C.  P.,  is  subject  only  to  a  presumption  of 
satisfaction.    Johnston  v.  Jones,  87-393. 

Jidgmeat  on  a  caoBe  of  action  arising  prior  to  C.  C.  P. — A  judgment  ren- 
dered in  1870  on  a  debt  contracted  prior  to  1868  is  subject  to  the  provi- 
sions of  this,  chapter,  whenever  such  judgment  becomes  itself  causa 
litis.    McDonald  v.  Dickson,  85-248. 

A  judgment  quando^  unlike  a  final  judgment,  is  not  a  new  cause  of 
action.    Gaither  v.  Sain,  91-304. 

The  statute  which  bars  actions  upon  judgments  ailer  the  lapse  of  ten 
years  from  the  date  thereof,  does  not  apply  to  actions  commenced  before 
August,  1S68,  or  where  the  right  of  action  accrued  before  that  date. 
Gaither  v.  Sain,  91-304. 

Judgment  against  a  corporation. — A  judgment  against  a  corporation  is 
not  barred  in  three  years  after  the  corporation  has  ceased  to  do  its  reg- 
ular business,  if  its  charter  has  not  expired.  Heggie  v.  B.  &  Iv.  Ass'n, 
107-581. 

Itsreign  judgment. — ^This  section  applies  to  a  judgment  taken  in  another 
state.  Miller  v.  Leach,  95-229. 

Merger. — ^The  statutes  of  limitations  for  the  protection  of  estates  of 
deceased  persons  from  judgments  rendered  against  the  personal  repre- 
sentatives begin  to  run  from  the  date  of  the  judgment,  irrespective  of 
the  time  of  the  accruing  of  the  original  cause  of  action,  such  cause  of 
action  being  merged  in  the  judgment.     Smith  v.  Brown,  99-377. 

Where  the  action  is  brought  for  a  breach  of  an  administration  bond, 
the  cause  of  action  is  the  original  debt,  and  not  a  judgment  theretofore 
taken  fixing  the  administrator  with  assets.   Wilson  v.  Pearson,  102-290. 

The  failure  of  an  administrator  to  fully  administer  the  assets  that 
come,  or  ought  to  come,  into  his  hands,  constitutes  a  breach  of  his  offi- 
cial bond,  which  can  be  cured  only  by  actual  payment — and  the  cause 
of  action  on  the  bond  is  not  merged  in  'a  judgment  obtained  against  the 
administrator  for  a  debt  due  the  plaintiff.     Wilson  v.  Pearson,  102-290. 

Eflhet  of  partial  payment. — A  partial  payment  voluntarily  made  on  a 
judgment  within  ten  years  preceding  a  motion  for  leave  to  issue  execu- 
tion thereon,  does  not  remove  the  statutory  bar.  McDonald  V.  Dick- 
son, 87-404. 

At  to  homesteads. — ^The  statute  of  i869-*7o,  suspending  the  statute  of 
limitations  till  the  falling  in  of  the  reversionary  estate  in  the  land 
embraced  by  the  homestead,  only  applies  where  the  homestead  has  been 
actually  allotted,  and  only  to  judgments  docketed  in  the  county  where 
the  homestead  is  situate.  McDonald  v.  Dickson,  85-248 ;  Cotton  v. 
McClenahan,  85-254. 

JvticM'  Judgments. — A  justice's  judgment  docketed  in  tlie  superior 
court  becomes  a  judgment  of  that  court,  so^ar  as  enforcing  its  lien  is 
concerned.  Such  lien  is  in  force  for  ten  years,  and  execution  will  issue 
to  enforce  it.  Broyles  v.  Young,  81-315 ;  Caniwn  v.  Parker,  81-320 ; 
Adams  v.  Guy,  106-275. 
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But  an  action  on  such  judgment  would  be  barred  by  the  lapse  of  seven 
years.     Daniel  v.  Laughlin,  87-433  ;  Broyles  v.  Young,  81-315. 

(2)  An  action  upon  a  sealed  instrument  against  the  prin- 
cipal thereto. 

Interest. — ^The  interest  on  such  instrument  is  not  barred  until  the 
principal  is,  though  it  is  agreed  '*to  be  paid  annually.'*  Knight  v.  Bras- 
well,  70-709. 

Sareties. — It  is  competent  to  show  by  parol  evidence  that  a  joint  obli- 
gor to  a  sealed  instrument  is  in  fact  a  surety,  and  that  the  obligee  was 
aware  of  it  at  the  time  he  accepted  the  instrument.  Welfare  v.  Thomp- 
son, 83-276. 

Where  the  defendant  sets  up  that '  he  is  a  surety,  and  the  suretyship 
does  not  appear  from  the  instrument  signed  by  him,  he  must  pro\'e  that 
the  creditor  had  knowledge  of  the  suretyship.  Gk>odman  v.  Litaker, 
84-8 ;  Torrence  v.  Alexander,  85-143. 

Three  years  is  a  bar  to  an  action  against  a  surety  although  the  note 
be  under  seal.    Joyner  v..  Massey,  97-148. 

C^naranty. — An  action  upon  a  guaranty  under  seal  is  not  barred  until 
ten  years  after  the  cause  of  action  accrues.  Coleman  v.  Fuller,  105-32^ 

Does  not  appply  to  bonds  executed  prior  to  C.  C.  P. — ^The  statute  of  limita- 
tions has  no  application  to  bonds  due  before  the  adoption  of  the  C,  C.  P. 
Crawford  v.  McLellan,  87-169. 

Partial  payment. — Payment  on  a  bond  within  ten  years  after  maturity 
by  the  assignee  in  bankruptcy  of  one  of  the  obligors  repels  the  pre- 
sumption arising  from  the  lapse  of  time.     Belo  v.  Spach,  85-122. 

(3)  An  action  for  the  foreclosure  of  a  mortgage,  or  deed 
in  trust  for  creditors  with  a  power  of  sale,  of  real  property, 
where  the  mortgagor  or  grantor  has  been  in  possession  of 
the  property,  within  ten  years  after  the  forfeiture  of  the 
mortgage,  or  after  the  power  of  sale  became  absolute,  or 
within  ten  years  after  the  last  payment  on  the  same. 

Prtrcliaaer  from  mortgagor. — A  purchaser  from  the  mortgagor,  the  mort- 
gage being  registered,  is  not  colorable  title,  and  seven  years,  therefore, 
will  not  bar  the  mortgagee.  Ten  years,  as  above  specified,  must  elapse, 
Parker  v.  Banks,  79-480. 

Effect  of  partial  payment. — Where  there  is  a  payment  upon  a  mortgage, 
the  statute  begins  to  run  only  from  such  payment.     Ely  v.  Bush,  89-358- 

Death  of  mortgagor. — An  action  to  foreclose  a  mortgage,  where  no  part 
of  the  mortgage  debt  has  been  paid  and  the  mortgagor  remains  in  pos- 
session, is  barred  in  ten  years  from  the  forfeiture,  and  the  same  t^ 
applies  where  the  mortgajs^or  died  before  the  time  expired  and  the  action 
is  brought  against  his  heirs.     Fraser  v.  Bean,  96-327. 

Debt  not  necessarily  barred,  if  mortgage  is. — ^The  provisions  of  this  section 
only  bar  an  action  to  foreclose  the  mortgage,  and  does  not  bar  an  action 
to  recover  the  debt  secured  by  the  mortgage.     Fraser  v.  Bean,  96-327. 
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Qonre.— Where  the  heir  successfully  pleads  the  statute  of  limitations 
to  an  action  brought  to  foreclose  a  mortgage  executed  by  his  ancestor, 
bnt  a  judgment  for  the  debt  is  obtained  against  the  administrator :  Qtuere^ 
what  will  be  the  result  of  a  proceeding  by  the  administrator  to  sell  the 
land  to  make  assets  to  pay  the  judgment?    Fraser  v.  Bean,  96-327. 

■ortgage  not  nooetsarily  barred  when  aetion  on  debt  is. — Although  an 
action  upon  the  debt  secured  by  a  mortgage  may  be  barred  by  the  lapse 
of  time,  the  remedy  appertaining  to  the  security  may  be  enforced.  Cape- 
hirt  V.  Dettrick,  91-344 ;  Long  v.  Miller,  93-227 ;  Arrington  v.  Rowland, 
97-127 ;  Overman  v.  Jackson,  104-4. 

MeeiiiieBt  mortgagee  or  purchaser  of  equity. — A  subsequent  mortgagee, 
ot  purchaser  of  the  equity  of  redempton,  can  avail  himself  of  the  pro- 
tection of  the  statute  of  limitations  against  a  prior  mortgagee,  although 
the  mortgagor  is  a  party  to  the  action  and  refuses  to  plead  the  statute. 
Hill  V.  HiUiard,  103-34. 

AekBowledgment  of  mortgagor.— After  the  rights  of  the  first  mortgagee 
are  t»rred  by  the  statute,  no  act  or  acknowledgment  on  the  part  of  the 
mortgagor  can  revive  the  mortgage  as  to  subsequent  mortgagees  or  pur- 
chasers.— Hill  V.  Hilliard,  103-34. 

(4)  An  action  for  the  redemption  of  a  mortgage,  where 
,the  mortgagee  has  been  in  possession,  or  for  a  residuary 
interest  under  a  deed  in  trust  for  creditors,  where  the 
trustee  or  those  holding  under  him  shall  have  been  in  pos- 
session ;  within  ten  years  after  the  right  of  action  accrued. 

PrcnaptioB  of  release  or  reconveyance. — A  mortgagee's  actual  possession 
of  the  land  for  ten  years  after  default  raises  a  presumption  of  a  release 
of  the  equity  of  redemption,  and  a  similar  possession  for  ten  years  by  the 
mortgagor  will  raise  a  presumption  of  a  reconveyance.  Edwards  v. 
Tipton.  85-479. 

Action  ibr  reeonveyance  or  redemption. — Where  the  answer  aijmits  that  a 
deed  for  land,  absolute  upon  its  face,  had  been  made,  as  charged  in  the 
complaint,  upon  a  parol  trust  that  it  should  be  a  security  for  the  pay- 
ment of  money,  and  the  plaintiff  has  all  the  while  been  in  possession, 
the  lapse  of  ten  years  will  not  bar  an  action  for  reconveyance  upon  a 
tender  of  the  money.     Price  v.  Gaskins,  62-224. 

Where  a  mortgagee  takes  adverse  possession  of,  and  rents  out  the 
mortgaged  land,  the  payment  of  rent  to  him  by  his  tenants  on  the  land 
does  not  affect  the  running  of  the  statute  of  limitations  against  the  mort- 
gagor's right  to  sue  for  redemption.     Frederick  v.  Williams,  103-189. 

Wliere  neither  mortgagor  nor  mortgagee  Is  in  possession. — ^The  mere  lapse 
of  time,  unaccompanied  by  any  possession,  neither  obstructs  the  right 
to  redeem  nor  the  right  to  foreclose  a  mortgage.  Therefore,  where  a 
mortgage  was  made  in  1856  to  secure  a  debt  falhng  due  in  1858,  and  no 
payment  was  made  on  the  debt  after  maturity,  an  action  to  redeem 
commenced  in  1883  is  not  barred  by  chapter  65,  Rev.  Code,  it  being 
shown  that  neither  mortgagor  nor  mortgagee  had  been  in  possession  of 
the  land,  and  the  same  rule  applies  under  this  section.  Simmons  v. 
Ballaid,  102-105. 

tJader  l0?ised  Code. —The  statute  (Rev.  Code,  ch.  65,  sec.  19)  providing 
that  *'  the  presumption  of  payment  or  abandonment  of  the  right  of 
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redemption  of  mortgages  and  other  equitable  interests  shall  arise  M-ithin 
ten  years  after  forfeiture,*'  etc.,  contains  no  saving  clause  in  favor  of 
persons  under  disabilities. 

Sec.  153.    Seven  years.    C.  C.  P.,  s.  32. 

Within  seven  years — 

(i)  An  action  on  a  judgment  rendered  by  a  justice  of 
the  peace,  from  the  date  thereof. 

Docketed  in  the  superior  court. — ^An  action  on  a  justice's  judgment  is 
barred  by  the  lapse  of  seven  years,  and  neither  docketing  the  same  in 
the  superior  court  nor  the  death  of  the  debtor  will  arrest  the  running 
of  the  statute.     Daniel  v.  Laughlin,  87-433  ;  Broyles  v.  Young,  81-315. 

A  judgment  was  obtained  before  a  justice  of  the  peace  in  1878  on  a 
prior  judgment,  also  obtained  before  a  justice  of  the  peace ;  the  last 
judgment  was  docketed  in  the  superior  court,  and  in  18S6  leave  was 
obtained,  after  objection,  to  issue  execution  :  Held^  that  the  leave  was 
properly  granted.     Adams  v.  Guy,  106-275. 

See  §  152  (i)  and  cases  cited. 

Dormancy  of  jadgment. — A  justice's  judgment  bein^  dormant,  or  the 
plaintiff's  having  no  right  to  transfer  it  to  the  superior  court  and  docket 
It,  are  insufficient  of  themselves  to  bar  an  action  on  it.  Bacon  v.  Berry, 
85-124. 

Snrety^to  the  stay. — One  who  signs  the  stay  of  a  justice's  judgment 
becomesja  party  to  the  judgment,  and  the  limitation  as  to  such  judg- 
ment, and  not  that  applicable  to  the  contract,  applies  to  him.  Barrin- 
ger  V.  Allison,  78-79. 

(2)  By  any  creditor  of  a  deceased  person  against  his  per- 
sonal or  real  representative,  within  seven  years  next  after 
the  qualification  of  the  executor  or  administrator,  and  his 
making  the  advertisement  required  by  law,  for  creditors  of 
the  deceased  to  present  their  claims,  where  no  personal  ser- 
vice of  such  notice  in  writing  is  made  upon  the  creditor ; 
and  a  creditor  thus  barred  of  a  recovery  against  the  repre- 
sentative of  any  principal  debtor  shall  also  be  barred  of  a 
recovery  against  any  surety  to  such  debt. 

Personal  representative  must  prove  lapse  of  time  and  advertisement. — A  per- 
sonal representative  who  pleads  this  section  must  show  that  the  seven 
years  have  expired  next  after  his  qualification,  before  suit  brought,  and 
that  he  has  advertised  according  to  law.     Cox  v.  Cox,  84-138. 

Personal  representative  having  assets,  must  aver  and  prove,  what. — ^Where 
the  administrator  has  assets  and  he  relies  upon  the  statute  of  limitations 
(Rev.  Code,  ch.  65,  |  11),  such  plea  must  be  supported  by  the  aver- 
ment and  proof  to  sustain  it,  made  by  the  administrator,  that  he  has 
paid  the  assets  to  those  entitled  to  have  them,  and  taken  refunding 
bonds,  or,  that  he  has  paid  the  same  to  the  trustees  of  the  University, 
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accordingly  as  the  statute  requires,  to  make  it  effectuaL     Little  v.  Dun- 
can, 89-416. 

To  enable  the  personal  representative  of  a  deceased  person  to  avail 
himself  of  the  limitations  provided  in  this  section,  he  must  allege  in  his 
plea,  ^nAprove  upon  the  trial,  that  he  made  the  advertisement,  or  gave  the 
personal  notice  to  the  creditors,  as  prescribed  in  the  statute.  The  mere 
lapse  of  time — seven  years — does  not  create  the  bar ;  it  must  be  coupled 
with  the  advertisement,  or  personal  notice,  and  when  these  have  been 
made,  the  statute  will  begin  to  run  from  the  date  of  the  qualification  of 
the  executor  or  administrator.     Love  v.  Ingram,  104-600. 

Action  by  creditor. — Suits  against  an  administrator  must  be  brought  by 
creditors  of  the  deceased  within  seven  years  next  after  qualification  of 
the  administrator,  whether  there  be  assets  in  his  hands  or  not.  While 
the  advertisement  for  creditors  to  present  their  claims  is  an  indispensa- 
ble requisite  to  its  operation,  yet  as  to  the  time  from  which  the  statute 
begins  to  run  it  is  incidental.     Lawrence  v.  Norfleet,  90-533. 

A  creditor  must  bring  his  action  within  seven  years  after  the  qualifica- 
tion of  the  personal  representative,  and  the  advertisement  for  creditors. 
Woody  V.  Brooks,  102-334. 

Action  by  administrator  of  creditor. — Where  suit  is  brought  by  one 
administrator  against  another  it  must  be  commenced  within  seveu  years 
next  after  the  right  of  action  vests  in  the  plaintifi"  under  his  appointment. 
Lawrence  v.  Norfleet,  90-533  ;  Worthy  v.  Mcintosh,  90-536. 

Action  by  administrator  de  bonis  non. — Where  administration  was  granted 
in  1S59  A°<^  ^^  administrator  died  in  1877  and  suit  on  his  bond  was 
brought  by  the  administrator  de  bonis  non  in  1879,  directly  after  his 
qnahfication:  //  was  held,  that  the  action  was  not  barred  by  the  statute 
of  limitation.  Quaere,  whether  in  such  case,  the  present  statute  of  limi- 
tation applies,  or  that  in  force  prior  to  1868.     Grant  v.  Rogers,  94-755. 

Where  administration  was  granted  before  1868. — An  action  against  an 
administratrix,  who  qualified  in  1863,  u^on  a  debt  due  and  owing  by  the 
intestate  to  a  creditor  capable  of  bringing  suit,  is  barred  after  the  lapse 
of  seven  years.     McKeithan  v.  McGill,  83-517. 

Seftmding  bonds. — The  administrator,  having  filed  his  final  account  in 
Angust,  1869,  ^^^  yBxd  over  the  balance  to  the  distributees  without  taking 
refunding  bonds,  would  not  have  been  protected  by  the  two  years  statute 
of  limitation  prescribed  in  the  Re\'ised  Code,  but  as  this  provision  of  the 
Revised  Code  requiring  refunding  bonds  was  repealed  in  iS68-'69,  and  the 
settlement  was  made  after  such  repeal  and  before  the  act  of  1870  declar- 
ing the  act  of  i868-*69  prospective  only,  but  validating  all  bona  fide  set- 
tlements made  under  its  provisions ;  Held^  that,  as  the  plaintiffs  never 
presented  their  claims  or  sued  for  the  same  until  1889,  they  were  barred 
by  the  statute  of  limitations ;  and  they  would  also  have  been  barred  by 
the  seven  years  statute,  which  does  not  require  refunding  bonds.  Bob- 
bitt  V.Jones,  107-658. 


J. — Where  on  a  petition  to  sell  lands  to  make  assets  the  heir 
pleaded  that  **  if  there  is  any  indebtedness  outstanding  against  the  estate 
of  plaintiff's  intestate,  the  same  is  barred  by  the  statute  of  limitations" 
(The  Code,  f  153,  par.  2),  "and  the  said  statute  of  limitations  is 
hereby  pl^uled  against  the  collection  of  said  claims,"  although  the 
plea  is  indefinite  and  unsatisfactory,  it  was  the  duty  of  the  court  below 
to  have  considered  and  determined  it,  and  a  failure  to  do  so  is  error. 
Proctor  V.  Proctor,  105-222. 
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Adyertisement. — The  requirement  that  to  avail  himself  of  the  seven 
years  statute,  the  personal  representative  must  show  that  he  has  made 
due  advertisement,  is  confined  to  the  original  administration,  and  does 
not  apply  to  administration  de  bonis  non.    Smith  v.  Brown,  99-377. 

Applies  to  heir  as  well  as  to  personal  representatlTe. — By  the  provisions  of 
this  subsection  an  action  is  absolutely  barred  against  both  the  personal 
representative  and  the  heir,  unless  it  is  broug^ht  within  seven  years  after 
the  qualification  of  the  personal  representative  and  the  advertisement 
for  creditors,  and  nothing  will  defeat  its  operation,  except  the  disa- 
bilities mentioned  in  The  Code,  or  such  fraud  or  other  matter  of  equitable 
nature  as  would  make  it  against  conscience  to  rely  on  the  statute. 
Syme  v.  Badger,  96-197  ;  Andres  v.  Powell,  97-155. 

Sec.  154.    Sine  years.    C.  C,  JP.,  8.  S3. 

Within  six  years — 

(i)  An  action  upon  the  official  bond  of  any  public  officer. 

Part  payment. — A  partial  payment  made  by  a  surety  on  an  agreement 
with  the  county  commissioners  that  it  would  relieve  him  from  further 
liability  will  not  stop  the  running  of  the  statute.  Hewlett  v.  Schenck, 
82-234. 

Statute  runs  firom  breach  of  the  bond. — Where  a  sheriff  in  a  claim  and 
delivery  proceeding  returned  the  property  to  the  defendant  without  tak- 
ing the  bond  required  by  law,  it  is  a  breach  of  the  sheriff's  official  bond, 
and  the  statute  of  limitations  begins  to  run  from  the  breach  and  not 
from  the  termination  of  the  action  for  claim  and  delivery.  Hughes  v. 
Newsom,  86-424. 

An  action  upon  an  official  bond  may  be  brought  within  six  years  afters 
breach  thereof ;  the  statute  does  not  begin  to  run  from  the  date  of  the 
bond,  but  only  from  the  breach.  Com'rs  v.  McRae,  89-95  ;  Baker  v.  Mon- 
roe, 15-412;  Coomer  v.  Little,  1-223. 

Unlawftd  Sale. — When  a  sheriff  unlawfully  sells  property  exempt  from 
sale  under  execution,  it  is  a  breach  of  his  bond.  The  statute  runs  from 
the  date  of  the  unlawful  sale,  and  the  action  is  barred  in  six  years* 
Hobbs  V.  Barefoot,  104-224. 

Amercement. — When  an  amercement  has  been  imposed  upon  a  sheriff 
for  a  false  return  made  more  than  six  years  previous,  an  action  upon  his 
official  bond  to  recover  the  penalty  is  barred  by  the  statute  of  limita- 
tions.    Hobbs  V.  Barefoot,  104-224. 

When  demand  necessary. — A  demand  is  necessary  before  bringing  an  ac- 
tion upon  the  bond  of  a  clerk  for  moneys,  payable  to  private  individuals, 
received  by  color  of  his  office,  and  the  statute  of  limitations  will  not 
begin  to  run  in  his  favor  until  after  such  demand  is  made.  If  he  has 
converted  the  money,  no  demand  is  necessary,  and  the  statute  be^ns  to 
run  in  his  favor  from  the  time  of  the  conversion.  Furman  v.  Timber- 
lake,  93-66. 

(2)  An  action  against  any  executor,  administrator,  col- 
lector, or  guardian,  on  his  official  bond,  within  six  years 
after  the  auditing  of  his  final  account  by  the  proper  officer, 
and  the  filing  of  such  audited  account  as  required  by  law. 
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fur  distzilnitiye  thares. — An  action  by  the  next  of  kin,  upon  the  bond 
of  the  administrator^  to  recover  distributive  shares,  is  barred  after  six 
years  from  auditing  the  administrator's  account,  and  this  both  as  to  the 
principal  and  surety  on  the  bond.     Vaughan  v.  Hines,  87-445. 

An  action  must  be  brought  against  an  executor  or  administrator  by  a 
creditor,  legatee  or  next  of  kin  of  the  decedent,  within  six  years  after 
the  filing  of  the  final  account,  or  it  will  be  barred  by  the  statute.  Andres 
▼.  Powell,  97-155- 

Siretiei. — Where  the  cause  of  action  is  to  recover  the  balance  admitted 
to  be  due  by  the  final  account,  it  is  barred  as  to  sureties  on  the  bond 
after  six  years  from  auditing  and  filing  such  final  account.  Vaughan  v. 
Hines,  87-445  \  Kennedy  v.  Cromwell,  108-1. 

An  action  against  the  personal  representative,  on  his  bond,  must  be 
bronebt  within  six  years  after  the  filing  and  auditing  of  the  final  account. 
In  addition  to  the  protection  of  this  section,  the  sureties  on  the  bond  are 
exonerated  within  three  years,  if  the  action  is  for  a  breach  of  the  bond. 
The  Code,  sec.  155  (6);  Woody  v.  Brooks,  102-334. 


Wbea  the  Btatate  begins  to  ran. — Until  the  final  accounts  of  administra- 
tors and  executors  are  properly  filed,  made  and  audited,  the  statute  of 
limitations  prescribed  in  this  subsection  (2)  will  not  begin  to  run.  Reaves 
V.  Davis,  99-425. 

SeftctiTe  plea. — A  plea  of  the  statute  of  limitations  by  a  guardian  to  an 
actiqn  by  his  wards  is  defective  if  it  does  not  set  out  when  the  cause  of 
action  accrued  and  when  the  ward  arrived  at  full  age.  Humble  v.  Me- 
bane,  89-410, 

fo  r»H)pea  a  settlement. — Where  there  is  no  settlement  with  parties  enti- 
tled, six  years  from  the  auditing  is  the  limitation.  But  where  there  is  a 
settlement  had,  a  proceeding  to  impeach  it  must  be  begun  in  three  years, 
except  where  the  party  is  a  feme  covert  and  under  disability  to  sue. 
Briggs  V.  Smith,  83-306  ;  Spruill  v.  Sanderson,  79-466.  Contra,  sec.  158 
applies,  and  ten  years  is  the  limitation.     Woody  v.  Brooks,  102-334. 

(3)  An  action  for  injur>'  to  any  incorporeal  hereditament. 

Bight-of-way. — An  action  for  a  right-of-way  is  barred  in  six  years.  Boy- 
den  V.  Achenbach,  79-539. 

Sec.  155.  Three  years.    C.  C.  P.,  8.  34. 

Within  three  years — 

(i)  An  action  upon  a  contract,  obligation  or  liability 
arising  out  of  a  contract,  express  or  implied,  except  those 
mentioned  in  the  preceding  sections. 

When  statute  begins  to  ran.— The  statute  begins  to  run  against  the  pur- 
chaser of  a  chose  in  action  of  a  bankrupt,  from  the  date  of  the  adjucuca- 
tion  in  bankruptcy.     Blackwell  v.  Clay  well,  75-213. 

An  action  on  a  call  for  a  balance  of  subscription  to  a  railroad  com- 
pany's stock  is  barred  by  the  lapse  of  three  years  from  the  date  of  the 
call    Western  R.  R.  Co.  v.  Avery,  64-491. 

When  A  purchases  a  city  bond  and  neglects  to  call  for  it  for  a  consider- 
able time,  the  statute  runs  against  an  action  to  recover  the  purchase- 
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money  from  the  date  of  the  purchase,  and  not  from  the  time  of  deUvery. 
Austin  V.  Dawson,  75-523. 

An  action  against  a  secret  partner  on  account  of  his  firm  is  barred  by 
the  l&pse  of  three  years  from  the  last  item  or  the  date  of  the  note  of  the 
firm,  though  his  partnership  was  not  discovered  by  the  plaintiff  until 
afterwards.     Guano  Co.  v.  Willard,  73-521. 

Where  services  are  rendered  on  an  express  or  an  implied  contract  that 
compensation  will  be  made  by  a  provision  in  the  will,  which  is  not  done, 
an  action  will  lie  on  a  quantum  meruit,  and  the  statute  begins  to  run 
from  the  death.     Miller  v.  Lash,  85-51. 

Where  services  are  rendered  for  a  series  of  years  under  no  definite 
contract  as  to  duration,  mode  of  compensation  or  rate,  the  statute  begins 
to  run  as  the  services  are  rendered,  or,  at  least,  from  the  end  of  each 
year.     Miller  v.  Lash,  S5-51. 

Where  the  plaintiff  made  a  payment,  the  defendant  promising  to  refund 
any  excess  over  the  amount  clue,  and  upon  reference  a  balance  was  found 
due  the  plaintiff,  the  statute  runs  only  from  the  finding.  Moore  v.  Com- 
missioners, 87-209. 

Trust  or  agency. — On  an  express  trust  or  agency  the  statute  only  runs 
from  a  demand 4  but  on  an  implied  or  constructive  trust  or  agency,  the 
statute  runs  as  soon  as  the  property  or  money  is  received.  Robertson  v. 
Dunn,  87-191. 

When  an  agency  is  not  otherwise  terminated,  a  demand  and  refusal  to 
account  is  necessary  to  put  the  statute  of  limitations  in  operation.  Ap- 
plication of  the  statute  to  trusts,  constructive  and  direct,  discussed. 
Patterson  v.  Lilly,  90-82. 

Where  an  agency  is  alleged  and  denied,  the  plaintiff  need  not  prove 
a  demand  ;  otherwise  when  the  agency  is  admitted  in  the  answer.  Wad- 
dell  V.  Swann,  91-108;  King  v.  Foscue,  91-116. 

A  demand  is  necessary  before  an  action  will  lie  or  the  statute  beg^in  to 
run  when  an  agent  has  collected  money -and  not  paid  it  over.  When  the 
reception  of  the  money  was  unauthorized  and  wrongful,  the  party  enti- 
tled to  it  can  waive  the  tort  and  sue  for  money  had  and  received  without 
a  demand.  In  this  case  the  statute  begins  to  run  from  the  receipt  of  the 
money  and  bars  the  action  in  three  years.     Bryant  v.  Peebles,  92-176. 

Where  there  is  an  express  trust,  the  statute  only  begins  to  run  from  a 
demand.     Wright  v.  Cain,  93-296. 

Between  tenants  in  common. — ^The  statute  between  tenants  in  common 
will  run  only  from  demand  and  refusal  in  an  action  against  the  one  in 
possession  for  rents  and  profits  (unless  there  is  an  actual  ouster).  Jolly 
V.  Bryan,  86-457. 

Creditors' bill. — This  statute  can  be  pleaded  by  one  creditor  of  the  dece- 
dent's estate  against  the  claims  of  another,     Oates  v.  Lilly,  84-643. 

Where  a  crecfitor's  bill  was  filed  in  1877,  and  in  1880  a  simple  contract 
creditor  offered  to  prove  a  debt  contracted  in  1876,  to  which  the  statute 
of  limitation  was  pleaded ;  the  statute  only  ran  to  the  day  when  the 
action  was  brought,  and  the  debt  was  not  barred.  Dobson  v.  Simonton, 
93-268. 

Rents. — Where  a  deed,  alleged  to  have  been  executed  under  duress,  is 
cancelled,  the  plaintiff  can  recover  for  rents  extending  back  not  more 
than  three  years  before  the  commencement  of  the  action.  Reed  v. 
Exum,  84-430. 

Sureties  on  sealed  instruments. — A  surety  to  a  sealed  instrument  is  pro- 
tected by  the  lapse  of  three  years.     Welfare  v.  Thompson,  83-276. 


/^^ 


CLARK'S   CODE  OF   CIVIL  PROCEDURE.  5 1 

Where  tlie  suretyship  is  known  to  the  original  payee  the  surety  is  p»o- 
tected  by  the  lapse  of  three  years  (if  the  statute  is  pleaded),  when  the 
bond  is  assigned  after  maturity,  whether  the  assignee  took  with  or  with- 
out notice.     Capell  v.  Long,  84-17. 

When  the  fact  of  suretyship  does  not  appear  upon  the  face  of  the  bond, 
the  surety  must  show^  that  it  was  known  to  the  creditor,  to  obtain  the 
benefit  of  this  section.  Goodman  v.  Litaker,  84-8 ;  Torrence  v.  Alex- 
ander, 85-143. 

Where  a  surety  pays  money  for  the  principal  debtor,  in  the  absence  of 
a  covenant  to  repay,  it  is  a  debt  due  by  simple  contract,  and  is  barred  in 
three  years.     Arrin^on  v.  Rowland,  97-127. 

The  statute  of  limitations  begins  to  run  against  a  surety  paying  a  debt 
only  from  the  time  of  payment.  Leak  v.  Covington,  99-559 ;  Parham  v. 
Green,  64-436. 

But  where  a  principal  debtor  executes  a  mortgage  to  his  surety  to  save 
him  harmless  for  any  loss  he  may  sustain  by  reason  of  his  suretyship, 
although  the  amount  is  unascertained  at  the  time  the  mortgage  is  given, 
it  beccmes  a  debt  due  by  covenant,  and  is  not  barred  by  the  lapse  of 
three  years  from  the  time  the  surety  pays  the  money.  Arrington  v. 
Rowland,  97-127. 

.\hhough  two  obligors  appear  on  the  face  of  a  negotiable  bond  to  be 
joint  principals,  yet  if  the  obligee  had  notice  that  one  was  a  surety,  that 
fact  can  be  shown  by  oral  evidence,  as  against  the  obligee  ;  but  if  the 
obligee  endorse  the  bond  before  maturity  to  A,  who  has  no  notice,  and 
he  in  turn  endorses  the  paper  to  B,  after  maturity ^  who  takes  for  value 
and  without  notice,  the  fact  that  one  of  the  obligors  was  a  surety  cannot 
be  shown  as  against  B.     Lewis  v.  Long,  102-206. 

Be-openi&g  settlement  of  gnardian. — Where  the  settlement  of  a  guardian's 
account  has  been  sanctioned  by  the  court  and  assented  to  by  the  ward, 
an  action  to  re-open  the  same,  in  the  absence  of  fraud,  must  be  brought 
within  three  years  after  the  ward's  majority.  Timberlake  v.  Green,  84- 
658. 

Be-opening  settlement  of  administrator. — An  action  to  re-open  an  adminis- 
tration account  and  readjust  a  settlement  made  under  the  decree  of  a 
court  of  competent  jurisdiction,  in  the  absence  of  fraud,  is  barred  within 
three  years.  Slaughter  v.  Cannon,  94-189.  Contra^  ten  years ;  Woody 
V.  Brooks,  102-334. 

Partnership  contract  under  seal. — Where  a  contract,  entered  into  by  an 
individual  and  a  copartnership,  is  reduced  to  writing,  and  signed  and 
sealed  by  the  individual,  and  the  firm  name  is  signed,  and  a  seal  put 
after  it  by  a  member  of  the  firm,  the  instrument  is  the  covenant  of  the 
indiridual,  and  the  simple  contra^  of  the  firm.  An  action  on  such  an 
instiinnent  is  barred  by  the  statute  of  limitations  after  three  years  from 
the  time  it  arose,  as  to  the  copartnership  and  the  meniibers  thereof.  Bur- 
well  V.  Linthicum,  100-145. 

Gnarastj. — ^The  contract  of  a  guarantor  is  a  separate  and  distinct  obli- 
gation from  that  of  the  principal  debtor,  and  it  is  immaterial  that  the 
Jpaaranty  is  written  upon  the  same  paper  as  the  original  obligation.  His 
liability  is  not  that  of  a  surety.     Coleman  v.  Fuller,  105-328. 

Bond  and  notes  executed  prior  to  1868.— A  note  dated  May,  i860,  is  not 
affected  by  this  provision,  being  excepted  by  \  136,  ante.  Knight  v. 
Braswell,  70-709. 

Heirs  at  law  may  plead  the  statute. — In  a  petition  to  sell  land  for  assets, 
the  heirs  at  law  may  plead  the  statute  as  to  all  claims  not  reduced  to 
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judgment  against  the  personal  representative  (Bevers  v.  Park,  88-456), 
but  as  to  tnem,  the  heir  cannot  plead  the  statute,  unless  they  were 
obtained  by  fraud  or  collusion  with  the  personal  representative.  Speer 
V.  James,  94-417 ;  Halliburton  v.  Carson,  100-99  I  Proctor  v.  Proctor, 
105-222  ;  Long  v.  Oxford,  io8-28o« 

Fraudulent  donee  may  plead  it.  —The  statute  of  limitations  may  be  pleaded 
by  a  fraudulent  donee  of  the  intestate  in  a  petition  for  license  to  sell 
lands  to  make  assets.    Syme  v.  Riddle,  88-463. 

Legislative  power  to  revive  barred  claims. — Semble,  that  the  legislature 
has  no  power  to  revive  a  claim  barred  by  the  statute  of  limitations. 
Bevers  v.  Park,  88-456. 

(2)  An  action  upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture,  unless  some  other  time  be  men- 
tioned in  the  statute  creating  it. 

Winding  up  corporation. — ^The  statutory  remedy  provided  for  the  winding 
of  defunct  corporations  is  exclusive  of  all  others,  and  must  be  pursued 
within  three  years.  A  failure  to  proceed  within  that  period  is  a  com- 
plete defence,  not  only  to  the  corporation,  but  to  the  stockholders  where 
they  are  by  their  charter  made  individually  liable.  Von  Glahn  v. 
DeRosset,  81-467. 

Action  for  compensation  for  right-of-way. — ^The  three  years  statute  of 
limitations  (The  Code,  J  155,  subdivisions  2  and  3)  is  no  bar  to  an 
action  by  the  owner  for  compensation  for  land  taken  by  a  railroad  with- 
out condemnation  proceedings,  unless  specially  provided  in  the  com- 
pany's charter.  There  is  no  statute  of  limitations  provided  for  such  pro- 
ceedings.    Land  v.  Railroad,  107-72. 

(3)  An  action  for  trespass  upon  real  property. 

Continnons  ii^nry. — An  action  for  damages  for  flooding  land  is  not  barred 
by  the  lapse  of  three  years,  if  the  injury  was  continuous.  Spilman  v. 
Roanoke  Nav.  Co.,  74-^75. 

Waste. — It  was  error  in  an  action  for  permissive  waste  where  damages 
were  asked  for  the  time  elapsing  from  the  year  1866  to  1885,  when  the 
action  was  brought,  to  instruct  the  jury  that  no  statute  of  limitations 
applied.  The  plaintiff  could  recover  for  three  years.  Sherrill  v.  Con- 
nor, 107-630. 

(4)  An  action  for  taking,  detaining,  converting  or  injur- 
ing any  goods  or  chattels,  including  action  for  their  specific 
recovery. 

ConTorsion.  —An  action  by  an  executor  to  recover  the  value  of  personal 
property  which  had  been  put  into  the  hands  of  the  husband  of  a  dis- 
tributee and  converted  by  him,  is  barred  by  the  lapse  of  three  years, 
Currie  v.  McNeil,  83-176. 

Where  an  express  trustee  conveys  the  trust  property,  in  breach  of  the 
trust,  and  his  grantee  continues  to  hold  adversely,  the  statute  will  ma 
in  his  favor.     University  v.  Bank,  96-280. 

When  a  trustee  notifies  a  party  for  whom  he  holds  funds  that  he  dis- 
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avows  the  trust  and  will  pay  the  fund  over  to  another  party,  and  does  so, 
this  is  a  conversion,  and  the  statute  of  limitation  begins  to  run,  so  that 
the  cause  of  action  is  barred  in  three  years.  Board  Education  v.  Board 
Edocation,  107-366. 

WImi  the  statute  begins  to  ran. — In  an  action  for  tort  committed  in  1S67, 
the  statute  of  limitations  does  not  commence  to  run  till  January  i,  1870. 
Hawkins  v.  Savage,  75-133. 

The  statute  of  limitations  will  run  in  favor  of  one  who  has  converted 
chattels  and  applied  them  to  his  own  use,  although  the  true  owner  may 
be  ignorant  01  the  conversion.     University  v.  Bank,  96-280. 

Where  bonds  belonging  to  a  corporation  were  deposited  by  a  treas- 
urer with  the  defendant  as  a  security  for  a  personal  loan,  which  deposit 
was  a  breach  of  trust  but  was  not  known  so  to  be  by  the  defendant,  and 
afterwards  a  new  treasurer  of  the  corporation,  upon  inquiry,  was  told  by 
the  defendant  how  it  held  the  bonds,  the  defendant  at  the  same  time 
claiming  a  right  to  hold  them  until  the  personal  loan  made  to  the 
former  treasurer  was  paid  ;  this  amounted  to  a  conversion  of  the  bonds, 
the  possession  of  the  defendant  was  adverse,  and  the  statute  of  limita- 
tions began  to  run  from  the  conversation  -with  the  new  treasurer.  Uni- 
versity v.  Bank,  96-280. 

BiacoBtiBiiaBce. — Where  the  original  summons  was  not  served,  and  was 
not  for  three  years  followed  by  appropriate  successive  processes,  the  suit 
cannot  relate  back  to  the  original  process  so  as  to  avoid  the  bar  of  the 
statute  of  limitations,  and  this  is  true,  though  an  order  was  made  by 
the  court  to  issue  alias^  which  was  neglected  or  disregarded  by  the 
clerk.    Etheridgc  v.  Woodley,  83-11.        ^ 

(5)  An  action  for  criminal  conversation,  or  for  any  other 
injury  to  the  person  or  rights  of  another,  not  arising  on 
contract  and  not  hereinafter  enumerated. 

tonrs. — Does  this  limitation  apply  to  cutoff  evidence  of  ill  treatment 
more  than  three  years  passed,  in  actions  for  divorce  a  tnensa  et  thoro  f 
Smith  v.  Smith,  72-139. 

(6)  An  action   against   the   sureties   of  any   executor, 
administrator,  collector  or  guardian,  on  the  official  bond  of 
their  principal,  within  three  years  after  the  breach  thereof 
complained  of. 

Closed  trust  or  guardian's  settlement. — An  action  on  a  closed  trust,  or  to 
re-open  an  account  and  settlement  with  a  guardian  under  order  of  a 
conn,  and  approvetl  by  it,  must  be  brought  within  three  years.  Spruill 
V.  Sanderson,  79-466. 

tauad  and  reftLsal. — No  statute  of  limitations  is  a  bar  to  an  action  to 
recover  a  balance  admitted  by  a  personal  representative  to  be  due  lega- 
tees or  distributees  on  his  final  account,  unless  he  can  show  that  he  has 
disposed  of  such  balance  in  some  way  authorized  by  law,  or  unless 
three  years  have  elapsed  since  a  demand  and  refusal  to  pay  such 
whnitted  balance.  Woody  v.  Brooks,  102-334 ;  modified  by  Kennedy 
V.  Cromwell,  108-1. 

Whether  a  final  account  is  or  is  not  filed,  if  there  is  a  demand  and 
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refusal  to  account,  the  action  is  barred  as  to  both  the  principal  and  sure- 
ties on  an  administration  bond  in  three  years,  because  the  demand  and 
refusal  puts  an  end  to  the  trust.     Kennedy  v.  Cromwell,  loS-i. 

If  a  final  account  is  filed  and  there  is  a  demand  and  refusal,  the  sure- 
ties are  discharged  in  three  years.     Norman  v.  Walker,  101-24. 

Guardian. — A  guardian  appointed  in  184 1  is  not  himself  protected  by 
lapse  of  time  against  an  action  on  his  bond  for  an  account  of  his  trust 
fund ;  but  his  sureties  are  discharged  if  the  ward  does  not  within  three 
years  after  majority  call  upon  the  guardian  for  a  settlement.  Hodges?, 
Council,  86-181. 

A  guardian  qualified  in  July,  1876 ;  his  ward  came  of  age  in  Septem- 
ber following ;  the  guardian  died  without  having  settled  his  trust  or 
making  any  of  the  returns  required  ;  in  1887  the  ward  made  a  demand 
upon,  and  brought  suit  against,  the  sureties  on  the  bond :  Held^  that  his 
action  was  barred.     Nonnan  v.  Walker,  101-24. 

Under  the  Bevised  Code. — Under  the  Revised  Code,  the  delay  of  a  ward 
for  three  years  after  attaining  majority  to  have  a  final  setUemeut  «ith 
his  guardian,  or  to  bring  suit  for  any  amount  claimed  to  be  due,  or  a 
failure  to  notify  the  sureties  to  a  guardian  bond  of  the  condition  of  the 
estate,  absolved  the  sureties  from  liability.  If  the  right  of  action  accrued 
since  the  adoption  of  the  Code  of  Civil  Procedure,  it  is  subject  to  the 
limitation  therein  provided.     Williams  v.  McNair,  98-332. 

Breach  of  the  bond. — Where  the  administration  was  granted  and  bond 
filed  in  November,  1870,  and  suit  was  brought  against  the  administrator 
upon  a  debt  due  from  his  intestate  in  1876,  which  resulted  in  judgment 
for  the  creditor  in  1879,  and*lhis  not  being  paid,  suit  was  instituted  ou 
the  administration  bond  in  June,  1881,  to  recover  the  amount  due  on 
said  judgment :  Held^  that  the  action  was  not  barred  against  either  the 
admmistrator  or  the  sureties,  there  not  being  three  years  failure  to  pay 
the  judgment.     Reaves  v.  Davis,  99-425. 

Where  the  cause  of  action  against  an  executor,  administrator  or  guar- 
dian is  for  a  breach  of  the  bond,  it  is  barred  as  to  the  sureties  after  three 
years  from  the  breach  complained  of.     Kennedy  v.  Cromwell,  108-1. 

Commented  on. — The  statute  protecting  sureties  remarked  on  by  Smith, 
C.  J.     Humble  v.  Mebane,  89-410. 

Irregularity  in  granting  ii^nnction. — Mere  irregularity  in  the  granting  of 
an  injunction  will  not  prevent  the  suspension  of  the  statute  of  limita- 
tions during  the  pendency  of  the  injunction.     Walton  v.  Pearson,  85-34. 

Suit  for  distributive  shares. — The  statute  of  limitations  does  not  run  in 
favor  of  administrators  against  an  action  of  next  of  kin  suing  for  distribu- 
tive shares.  Bushee  V.  Surles,  77-62.  Unless  the  administrator  has  filed 
his  account.     Vaughan  v.  Hines,  87-445. 

(7)  An  action  against  bail,  within  three  years  after  judg- 
ment against  the  principal,  but  bail  may  discharge  himself 
by  a  surrender  of  the  principal,  at  any  time  before  final 
judgment  against  the  bail. 

(8)  Fees  due  to  any  clerk,  sheriff  or  other  officer,  by  the 
judgment  of  a  court,  within  three  years  from  the  time  of 
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the  judgment  rendered,  or  of  the  issuing  of  the  last  execu- 
tion therefor. 

(9)  An  action  for  relief,  on  the  ground  of  fraud  or  mis- 
take, the  cause  of  action  shall  not  be  deemed  to  have 
accraed,  until  the  discovery  by  the  aggrieved  party  of  the 
facts  constituting  such  fraud  or  mistake. 

Note. — ^This  subsection  was  formerly  applicable  only  to  fraud  or  mis- 
take **in  cases  which  were  heretofore  solely  cognizable  by  courts  of 
equity/'  but  the  restrictive  words  were  stricken  out  by  ch.  269,  Acts  1889. 

Wliere  canse  of  action  accrued  prior  to  Act  of  1879  amending  this  section. — 
The  statute  of  limitations  barring  actions  for  relief  on  the  ground  of 
^ud  after  three  years  from  the  discovery  of  facts  constituting  fraud, 
prior  to  the  amendatory  act  of  1879,  ch.  251,  does  not  appiy  to  a  case 
where  no  fraud,  but  only  a  mistake,  is  alleged.     Mask  v.  Tiller,  89-423. 

Where  canse  of  action  accmed  prior  to  amendatory  act  of  1889.— This  sub- 
Section  applies  to  actions  solely  cognizable  in  the  courts  of  equity,  under 
the  practice  prior  to  C.  C.  P.  It  does  not  apply  to  actions  of  which  the 
courts  of  law  and  equity  had  concurrent  jurisdiction.  Jaffray  v.  Bear, 
103-165. 

The  amendatory  act  of  1889  does  not  apply  to  a  cause  pending  when 
it  was  enacted.    Jaffray  v.  Bear,  103-165. 

In  1882  defendant's  intestate  contracted  to  build  a  house  for  plaintiff's 
intestate.  The  house  w^as  completed,  turned  over  to,  and  accepted  by, 
plaintiff's  intestate  in  1883.  In  1887  plaintiff  sued  on  the  contract  to 
recover  for  defective  work  done  on  the  house,  contrary  to  the  terms  of 
the  contract,  which  defects  were  not  discovered  until  1885:  Held,  (i)  that 
the  cause  of  action  arose  at  the  time  the  house  was  completed  and 
accepted,  and  was  barred  after  three  years  from  that  time  ;  (2)  that  the 
action  would  have  been  at  law,  under  the  former  system  of  practice,  and 
therefore  did  not  come  within  the  saving  in  subsection  (9)  of  this  section 
(prior  to  amendatory  act  of  1889).     Burwell  v.  Linthicum,  100-145. 

Where  a  debtor  obtained  a  receipt  in  full  from  his  creditor,  upon  pay- 
ing only  twenty-five  per  cent,  of  the  debt,  by  fraudulent  representations, 
and  the  creditor  sued  for  the  residue  of  his  claim  more  than  three  5^ears 
afier  his  cause  of  action  accrued,  but  within  three  years  after  discovery 
of  the  fraud:  Held,  that  his  action  was  barred  by  the  statute  of  limita- 
tions.   Jaffray  v.  Bear,  103-165  (prior  to  the  amendatory  act  of  1889). 

Where  distributees  receipt  the  administrator  in  full  for  their  shares, 
but  afterwards  join  with  the  remaining  distributees  and  an  administrator 
de  bonis  turn  in  an  action  for  a  settlement  of  the  first  administration,  the 
action  is  barred  by  the  three  years  statute  of  limitation,  as  to  the  dis- 
tributees who  gave  the  receipts — the  statute  beginning  to  run,  as  to 
them,  from  the  date  of  such  receipts.     Coppersmith  v.  Wilson,  104-28. 

rnan  the  discovery. — An  action  to  secure  the  assets  of  a  deceased  debtor, 
alleging  their  fraudulent  disposition  by  the  executor  and  others,  is  only 
barred  by  the  lapse  of  three  years  from  the  discovery  thereof  by  the 
plaintiff.'    Hughes  v.  Whitaker,  84-640. 

Where  there  was  fraud  or  mistake  in  the  terms  of  a  deed,  an  action  for 
relief  against  it  is  not  barred  till  the  lapse  of  three  years  from  the  dis- 
covery thereof  by  the  plaintiff.     Day  v.  Day,  84-408. 

In  an  action  to  declare  void  a  deed  obtained  upon  false  representations, 
which  were  a  part  of  the  consideration  tor  making  it,  the  plaintiff  sought 
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also  damages  for  subsequent  injury  to  the  land  contained  therein:  Held, 
that  such  action  could  be  maintained,  and  this,  though  it  was  not  com- 
menced until  two  years  after  the  discovery  of  the  fraud,  and  after  the 
plaintiff  had  accepted  money  in  compensation  for  certain  other  injuries 
resulting  at  the  same  time  and  from  the  same  operations.  Allen  v.  Rail- 
road, 106-515. 

From  the  act  complained  of  and  not  from  discovery. — This  section  does  not 
prevent  the  statute  running  in  an  action  for  fraudulent  conversion  of 
personal  property,  from  the  conversion,  and  not  from  the  discovciy. 
Blount  V.  Parker,  78-128 ;  Spruill  v.  Sanderson,  79-466. 

An  action  to  falsify  a  guardian's  account  and  settlement  on  the  ground 
of  fraud  newly  discovered  is  barred  by  the  lapse  of  three  years  from  the 
settlement.     Barham  v.  Lomax,  73-76. 

Connterclaim  for  fraud  in  sale  of  land  in  action  for  the  purchase-money  not 
barred  by  lapse  of  three  years. — A  party  entitled  to  rescind  a  contract  for 
the  purchase  of  land  on  the  ground  of  fraud  must  declare  his  intention 
as  soon  as  the  fraud  is  discovered  to  procure  a  rescission,  but  if  he  should 
not  do  so  and  is  sued  afterwards  for  the  purchase-money  he  will  not  be 
barred  by  the  lai)se  of  three  years  from  the  right  to  deduct  from  the  debt 
an  amount  sufficient  to  repair  the  consequences  of  such  fraud.  Knight 
V.  Hough taling,  85-17. 

To  have  parchaserfl  declared  trnstees. — An  action  by  creditors  of  a  part- 
nership to  hold  the  owners  of  the  legal  estate  (who  purchased  the  interest 
of  one  partner)  as  trustees  for  the  payment  of  their  debts  is  not  barred 
by  this  section.     Ross  v.  Henderson,  77-170. 

Mutual  mistake. — Qucere — Does  the  refusal  of  a  party  to  correct  a  mu- 
tual mistake  in  the  number  of  acres  in  a  tract  of  land  constitute  fraud 
within  the  meaning  of  this  section  ?    Young  v.  Phifer,  72-529. 

Where,  in  an  action  to  recover  land,  the  court  allowed  the  plaintiff  to 
amend,  so  as  to  set  up  a  mutual  mistake  in  a  deed,  the  statute  only  runs 
against  the  relief  demanded  by  the  amended  complaint  to  the  time  when 
the  action  was  commenced.     Ely  v.  Early,  94-1. 

Mistake. — Since  the  amendatory  act  of  1889  an  action  to  correct  a 
mistake  can  be  brought  in  all  cases  within  three  years  after  the  discov- 
ery.    Lanning  v.  Commissioners,  106-505. 

Payee  against  drawer. — Where  a  drawer  withdraws  a  fund  upon  which 
he  has  drawn  before  the  presentation  of  his  draft  upon  it,  the  statute  of 
limitations  does  not  begin  to  run  against  the  holder  of  the  draft  until 
demand  upon  the  drawer.     Kahnweiler  v.  Anderson,  78-133. 

Attorney  and  client.  — Where  an  attorney  collects  money  and  upon  a 
demand  refuses  to  pay  it  over,  the  delay  of  the  client  to  bring  suit 
within  three  years  after  such  refusal  bars  him  of  the  right  to  maintain 
an  action  therefor.     Egerton  v.  Logan,  81-172. 

Feme  covert. — While  the  general  rule  is  that  an  action  to  re-adjust  a 
settlement  made  under  the  jurisdiction  of  a  court  must  be  made  in 
three  years,  there  is  an  exception  where  the  settlement  is  made  "with  a 
feme  covert.    Briggs  v.  Smith,  83-306. 

Where  right  of  action  accmed  prior  to  C.  C.  P.— The  statute  of  limitation 
has  no  application  to  a  case  of  fraud  where  the  right  of  action  accrued 
prior  to  August,  1868.     Batts  v.  Winstead,  77-238. 

Note. — Probably  the  following  should  be  added  as  a  new  subsection. 
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(10)  No  action  for  the  recovery  of  real  property  sold  for 
the  non-payment  of  taxes  shall  He  unless  the  same  be 
brought  within  three  years  after  the  sheriff's  deed  is  made 
as  above  provided  :  Provided^  that  where  the  owner  of  such 
real  property  sold  as  aforesaid  at  the  time  of  such  sale  be 
a  minor  or  insane,  or  convict  in  the  penitentiarj',  or  under 
any  other  legal  disabilit>',  three  years  after  such  disability 
shall  be  removed  shall  be  allowed  such  person,  his  heirs  or 
legal  representatives  to  bring  action.  Acts  1889,  ch.  218, 
§75.    Acts  1891,  ch.  323,  §71. 

Two  years* 

Note. — Probably  the  following,  though  not  in  The  Code  as  a  part  of 
this  chapter  should,  as  a  matter  of  conveniencei  be  referred  to  here. 

(i)  Actions  for  legacies,  etc.,  Code,  §  151 2. 

It  was  not  necessary  to  wait  for  the  lapse  of  two  years  next  after 
qualification  before  bringing  an  action  to  compel  an  executor  to  account. 
Clements  v.  Rogers,  91-63 ;  Godwin  v.  Watford,  107-168. 

Where  an  action  is  brought  within  two  years  after  qualification  of  the 
administrator  by  the  next  of  kin,  to  enforce  account  and  distribution  of 
the  estate,  and  the  defendant  plead  that  he  had  fully  administered  and 
settled  the  estate :  Held^  it  was  not  necessary  to  allege,  to  maintain 
such  action,  that  two  years  had  elapsed  next  after  the  qualification  of 
administrator.  The  administrator  might  consent  to  account  sooner,  and 
if  there  was  no  such  consent,  or  any  reasons  why  there  should  be  delay, 
he  could  set  them  up  as  defence  to  the  action.  Allen  v.  Royster, 
107-278. 

(2)  Actions  against  counties,  cities  and  towns,  Code, 
^756. 

The  tiro  years'  limitation  upon  claims  against  counties,  cities  and 
towns,  ch.  243.  Acts  i874-'75,  Code,  ?  756,  also  omitted  here,  is  con- 
strued to  be  a  statute  of  limitation.     Wharton  v.  Commissioners,  82-11. 

Such  statute  is  not  applicable  to  debts  **  already  ascertained  and 
audited."    Wharton  v.  Commissioners,  82-11. 

Debts  which  matured  and  were  sued  on  before  January  i,  1877,  are 
not  governed  by  this  act     Hawley  v.  Commissioners,  82-22. 

The  statute.  The  Code,  \  756,  requires  all  demands  against  munic- 
ipal corporations,  even  where  they  may  have  once  been  ascertained 
and  recognized,  to  be  presented  for  payment  to  the  proper  oflficers, 
within  two  years  after  maturity,  otherwise  they  will  be  barred.  Moore 
v.  Commissioners,  87-215  ;  Royster  v.  Commissioners,  98-148. 

By  order  of  the  county  commissioners  in  February,  1881,  L.,  a  sheriff, 
executed  and  delivered  a  note  to  one  D.  for  the  value  of  his  services  in 
building  a  court-house  and  jail.  Payments  were  made  thereon  by  the 
^riff  and  by  the  chairman  of  commissioners  in  March,    1882,   and 
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afterwards  the  sheriff,  under  order  of  the  commissioners  to  him  as 
such,  paid  off  the  balance  in  full,  but  failed,  as  he  alleged,  to  have  it 
allowed  to  him  in  settlement  with  the  commissioners  :  Held^  that  in  an 
action  by  L.  against  the  commissioners  for  such  balance,  it  must  appear 
that  he  presented  his  claim  within  two  years  after  its  maturity.  Lan- 
ning  V.  Commissioners,  106-505. 

(3)  Penalty  for  usury.     The  Code,  §  3836. 

An  action  to  recover  the  penalty  for  usury  must  be  brought  within  two 
years  from  the  time  the  usury  was  paid.     Rogers  v.  Bank,  108-574. 

(4)  Purchaser  of  realty  frOin  the  heir.     The  Code,  §  1442. 

A  purchaser  from  an  heir  or  devisee  with  notice,  although  afler  two 
years,  holds  the  land  subject  to  the  claims  of  the  creditors  of  the  devisor 
or  ancestor.     Badger  v.  Daniel,  79-372  ;  Davis  v.  Perry,  96-260. 

(5)  Right-of-way  of  railroad. 

A  stipulation  in  the  charter  of  a  railroad  corporation  that  all  claims 
for  damages  for  land  taken  by  the  corporation,  must  be  made  within  two 
years,  is  a  positive  statute  of  limitations,  and  bars  all  claims  not  made 
within  that  time,  when  the  parties  are  sui  juris.  Railroad  v.  McCas- 
kill,  94-746. 

Although  the  right-of-way  was  located  by  one  of  the  preceding  com- 
panies in  1856  on  a  tract  of  land,  and  work  was  done  on  adjacent  lands, 
but  the  road  was  not  finished  more  than  two  years  before  action  began 
by  the  land-owner  for  damages,  such  owner  was  not  barred  of  his  rem- 
edy for  compensation,  notwithstanding  he  may  have  acquired  his  title 
since  the  location.     Hendrick  v.  Railroad,  101-617. 

The  statute  providing  that  it  shall  be  presumed  that  the  land  over 
which  a  railroad  may  be  constructed,  together  with  one  hundred  feet  on 
either  side  thereof,  has  been  granted  by  the  owner,  etc.,  pro\dded  be 
does  not  file  petition  for  damages  in  two  years,  applies,  though  the 
defendant  does  not  show  that  it  endeavored  to  purchase,  and  failed  to  do 
so.    Gudger  v.  Railroad,  106-481. 

The  statute  excepts  married  women  and  minors  only  as  to  the  ti^M 
of  filing  petitions  for  damages,  they  being  allowed  two  years  after  disa- 
bilities removed.  More  than  two  years  having  elapsed,  after  defendant 
went  into  the  possession  of  its  right-of-way,  before  the  bringing  of  this 
action,  all  plaintiffs  not  under  disabilities  are  bcured.  Gudger  v.  Rail- 
road, 106-481. 

Where  the  charter  provides  that,  in  the  absence  of  any  contract,  the 
corporation  acquires  title  to  one  hundred  feet  on  each  side  of  the  track, 
and  if  no  claim  for  damages  is  brought  in  two  years  from  the  comple- 
tion of  that  part  of  the  road,  it  is  barred ;  the  corporation  has  a  valid 
title  to  the  right-of-way  pari  passu  as  its  track  is  completed.  Railroad 
V.  McCaskill,  94-746 ;  Purifoy  v.  Railroad,  108-100. 

Sec.  1^6.    One  year.    i\  C\  P.,  s.  Sly. 

Within  one  year — 

(i)  An  action  against  a  sheriff,  coroner  or  constable,  or 
other  public  officer,  for  a  trespass  under  color  of  his  office; 
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(2)  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
where  the  action  is  given  to  the  state  alone,  or  in  whole  or 
in  part  to  the  party  aggrieved,  or  to  a  common  informer, 
except  where  the  statute  imposing  it  prescribes  a  different 
limitation. 

An  action  against  a  clerk  of  a  superior  court,  for  the  penalty  of  fiv6 
hundred  dollars  for  failure  to  pay  over  tax  fees  on  civil  suits  and  fines, 
is  barred  by  the  I  Apse  of  one  year.     Hewlett  v.  Nutt,  79-263. 

(3)  An  action  for  libel,  assault,  battery  or  false  imprison- 
ment ; 

(4)  An  action  against  a  sheriiBf,  or  other  officer,  for  the 
escape  of  a  prisoner  arrested  or  imprisoned  on  civil  pro- 
cess y 

(5)  [An  action  by  a  creditor  of  any  deceased  person,  on 
whom  personal  notice  in  writing,  to  present  his  claim  to 
the  personal  representative  of  the  deceased,  has  been  served, 
and  who  has  failed  so  to  do,  within  one  year  after  the  ser- 
vice of  such  notice ;  and  any  such  creditor,  barred  of  a 
recovery  against  the  personal  representative  of  a  principal 
debtor,  by  reason  of  such  default,  shall  also  be  barred  of  a 
recovery  against  the  surety  for  such  debt.] 

This  subsection  (5)  was  repealed  by  96,  Acts  1885  and  the  following 
probably  should  be  substituted  therefor. 

(5)  Damages  sustained  by  wrongful  death  of  any  person, 
The  Code,  §  1498. 

An  action  by  an  administrator  to  recover  damages  for  the  death  of 
his  intestate  (under  section  1498  of  The  Code)  must  be  brought  within 
one  year  after  the  death  of  the  intestate.  The  fact  that  no  administrator 
was  appointed  does  not  vary  the  rule,  as  no  explanation  why  the  action 
was  not  brought  within  one  year  can  avail.  Taylor  v.  Iron  Co.,  94-525  ; 
Best  V.  Town  of  Kinston,  106-205. 

(6)  Limitations  upon  right  of  action  in  contracts  of 
insurance,  The  Code,  §  3076. 

A  stipulation  in  a  policy  of  insurance,  that  the  insured  shall  bring  his 
action  for  any  loss  "within  twelve  months  next  after  the  loss  shall 
occur  '*  is  not  in  contravention  of  the  general  policy  of  the  statutes  of 
limitations,  nor  with  the  special  statute  of  this  State  (The  Code,  \  3076), 
which   limits    the    powers    of    insurance    companies    to    make    such 
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stipulations  or  conditions  to  a  "  period  less  than  one  year  from  the  time  " 
of  the  loss.     Muse  v.  Assurance  Co.,  108-240. 

(7)  Application  for  year's  provisions,  The  Code,  §  1428. 

An  application  for  year's  support  made  after  the  expiration  of  twelve 
months  from  the  death  of  the  husband  is  barred.     Cook  v.  Sexton,  79-305. 

Sec.  157.    Six  mmith».    C\  €.  P.,  s.  30. 

Within  six  months — 
An  action  for  slander. 

Amendment  to  complaint. — Wl^^re  in  an  action  for  slander  a  new  canse 
of  action  is  set  up  by  amendment  which  accrued  in  less  than  six  months 
before  issuing  summons  but  more  than  six  months  before  the  amend- 
ment, such  cause  of  action  is  barred.     Hester  v.  Mullen,  107-724. 

Sec,  1.58.    For  other  relief  within  fen  years.    €.  C.  JP.,  s.  37' 

An  action  for  relief  not  herein  provided  for  must  be  com- 
menced within  ten  years  after  the  cause  of  action  shall  have 
accrued. 

0nardian. — Semd/e,  a  guardian  is  protected  against  an  action  for  an 
account  of  his  trust  fund  by  the  lapse  of  ten  years,  counted  from  the 
arrival  of  age  of  each  ward.     Hodges  v.  Council,  86-186. 

When  there  is  no  final  account  filed  :  Semble^  that  the  statute  begins 
to  run  from  the  arrival  of  the  ward  of  age,  but  whether  in  such  case  three 
years  or  ten  years  bars,  queer e.     Kennedy  v.  Cromwell,  108-1. 

Action  against  vendee.  — In  an  action  to  recover  possession  by  vendor 
agavpst  a  vendee  who  enters  under  the  contract,  the  only  statute  of  limi- 
'tation  applicable  is  that  of  ten  years  (The  Code,  \  158),  and  it  only 
y/         begins  to  run  when  the  possession  of  vendee  becomes  hostile  by  a  refu- 
sal to  surrender,  after  demand  and  notice.     Overman  v.  Jackson,  104-4- 

Specific  perfbrmance. — Where  a  vendee  who  was  not  bound  in  writing 
to  pay  the  purchase-money,  allowed  thirty  years  to  pass  before  he  asked 
for  specific  performance,  during  all  of  which  time  he  had  not  tendered 
payment,  and  did  not  offer  any  excuse  for  his  long  delaj',  specific  per- 
formance was  refused.     Love  v.  Welch,  97-200. 

Long  delay,  accompanied  by  acts  inconsistent  with  a  purpose  to  per- 
form the  contract,  will,  if  not  waived,  bar  the  right  to  a  specific  perform- 
ance.    Holden  v.  Purefoy,  108-163 '»  Falls  v.  Carpenter,  21-237. 

Demand  and  reftisal  to  pay  amonnt  dae  "by  final  accoimt. — When  a  fina^ 
account  is  filed  and  there  is  no  demand  and  refusal :  Qu€tre,  whether  the 
action  as  to  the  executor,  administrator  or  guardian  himself  is  barred 
in  six  years  or  ten  years.     Kennedy  v.  Cromwell,  108-1. 

Impeachment  of  final  account.  — An  action  to  impeach  the  final  account 
of  a  personal  representative  must  be  brought  within  ten  years  from  the 
filing  and  auditing  thereof.     Woody  v.  Brooks,  102-334. 

Proceedings  to  declare  or  enforce  a  trust. — An  action  to  enforce  an  equita- 
ble right  in  the  nature  of  a  resulting  trust,  if  barred  at  all  by  the  statute 
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of  limitations  is  only  so  after  the  lapse  of  ten  years.    Barnes  v.  McCul- 
Icrs,  ioS-46, 

If  the  action  (to  follow  funds  alleged  to  have  been  fraudulently  invested 
in  name  of  another)  had  not  been  barred  by  the  provisions  of  subsec- 
tions 4  and  9  of  section  155  of  The  Code,  it  would  have  been  barred 
under  the  general  section  158,  and  it  was  not  error  to  tell  the  jury  that 
the  action  was  barred  in  ten  years.  Osborne  v.  Wilkes,  108-651. 
'  Whether  this  section  applies  to  an  action  brought  by  the  creditors  of 
a  partnership  to  hold  an  individual  creditor  of  one  of  the  partners  who 
received  partnership  land  in  payment  of  his  debt  liable  as  a  trustee, 
fnare,    Ross  v.  Henderson,  77-170. 

leave  to  ieane  execution, — The  statute  is  a  complete  bar  to  a  motion  for 
leave  to  issue  execution  on  a  judgment  rendered  more  than  ten  years 
previons.    McDonald  v.  Dickson,  85-248. 

lUroree. — Qtutre,  whether  this  section  prescribes  the  limitation  upon 
evidence  of  ill  treatment  in  actions  for  divorce  a  mensa  et  thoro.  Smith 
v.  Smith,  72-139. 

ImpeaehmeBt  of  final  account. — An  administrator  filed  his  final  account, 
€X  farUy  before  the  clerk  of  the  superior  court  in  May,  1879,  which 
account  showed  a  balance  in  favor  of  the  administrator.  The  plaintiff 
sued  m  April,  1888,  as  one  of  the  next  of  kin,  to  have  the  account 
restated.  The  defendant  administrator  pleaded  the  six  year  statute  of 
limitation  as  a  bar  to  the  account :  ifeld^  that  such  statute  did  not 
apply,  and  an  order  for  a  reference  to  state  the  account  was  proper. 
Woody  V.  Brooks,  102-334. 

InpeaclmieBt  of  Judgment  fbr  fhiad« — A  judgment  obtained  by  fraud  is 
not,  strictly  speaking,  the  judgment  of  the  court.  Reasonable  dili- 
gence and  gooa  faith  are  required  in  applications  for  relief  in  such  pro- 
ceedings.   Grantham  v.  Kennedy,  91-148. 

Aetimi  agahut  admfaiistrator  to  recover  sum  due  by  final  account. — ^The 
administrator  of  A.  filed  an  ex  parte  final  account  in  May,  1875,  show- 
ing a  balance  due  the  next  of  kin.  The  administrator  died  in  April, 
1S83.  In  May,  1883,  the  plaintiff  qualified  as  his  executor,  and  in  Sep- 
tember, 1884,  began  a  proceeding  to  make  real  estate  assets,  to  which 
the  administrator  de  oonis  non  of  A.  became  a  party,  and  filed  a  com- 
plaint to  recover  the  amount  due  on  said  final  ^account :  Held^  that  the 
date  when  the  action  of  the  administrator  de  bonis  non  was  commenced 
was  the  date  when  the  summons  issued  in  the  special  proceeding  to 
make  real  estate  assets,  and  that  the  statute  of  limitations  (The  Code, 
{ 158)  did  not  bar  the  action.     Wyrick  v.  Wyrick,  106-84. 

UnreaaoBable  delay. — Where  trustees  might,  within  a  reasonable  time, 
and  upon  proper  application,  have  had  the  fund  secured  for  the  purposes 
of  the  trust,  but  having  neglected  for  over  twenty  years  to  enforce  any 
remedies  they  may  have  had  in  that  respect,  they  are  barred  by  the  stat- 
ute of  limitations.     Newton  Academy  v.  Bank,  101-483. 

In  1869  ^^  administrator,  in  proceedings  pending  in  the  probate  court, 
reigned,  with  the  permission  of  the  court,  and  an  administrator  </^^(7;i/^ 
MS  was  appointed  and  duly  qualified.  In  1887,  the  next  of  kin  of  the  intes- 
tate brought  an  action  on  the  bond  of  the  original  administrator,  alleg- 
ing breaches  of  the  bond,  and  for  an  account  and  settlement :  Heldy 
that  accepting  the  resignation  of  the  administrator  and  appointing  his 
successor,  having  been  done  in  proceedings  duly  instituted,  and  there 
^vingbeen  no  exceptions  filed  or  appeal  taken,  it  was  too  late  to  dis- 
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turb  the  judgment  of  the  probate  court  after  the  lapse  of  nearly  tweniy 
years.     Tulburt  v.  Hollar,  102-406. 

Where  the  heirs  and  the  next  of  kin  allowed  six  years  during  the  life 
of  the  administrator  to  elapse,  and  waited  twelve  years  for  an  adminis- 
trator de  bonis  non  to  be  appointed,  and  no  effort  was  made  to  procure  a 
settlement  of  the  estate,  the  Jaw  will  not  help  them,  except  in  cases  pre- 
scribed by  statute.     Brittain  v.  Dickson,  104-547. 

Where  plaintiff  had  notice  of  the  registration  of  the  tnesne  convev-- 
ances,  and  of  possession  of  defendants  under  them  for  fifteen  years,  and 
all  this  time  and  for  eight  years  after  paying  the  debt  secured  by  the 
deed,  he  failed  to  register  the  defeasance  or  assert  his  claim :  Held^  he 
was  guilty  of  gross  negligence,  and  not  entitled  to  the  relief  of  a  court 
of  equit)^'.     Waters  v.  Crabtree,  105-394. 

There  is  no  statute  of  limitations  to  an  action  by  citizens  to  test  the 
validitjr  of  an  election  held  to  ascertain  the  will  of  the  people  upon  a 
subscription  to  a  railroad,  but  it  must  be  brought  within  a  reasonable 
time.    Jones  v.  Com'rs,  107-248. 

No  presxunption  of  abandonment. — Where  a  party  having  an  equitable 
title  to  land,  remains  in  possession,  no  presumption  can  arise  of  abandon- 
ment of  his  equity.     Thornburg  v.  Mastin,  93-258.  0 

,  Where  cause  of  action  accrued  prior  to  C.  C.  P. — Where  the  right  of  action 
of  a  cestui  que  trust  against  a  trustee  accrued  prior  to  the  adoption  of  the 
C.  C.  P.,  the  case  is  governed  by  the  limitation  then  existing,  and  if 
there  was  none,  then  by  the  principles  of  the  court  of  equity  applicable 
to  such  cases.     Gibbett  v.  Maultsby,  71-345. 

Where  the  right  of  action  against  an  administration  bond  accrued  prior 
to  C.  C.  P.,  the  statute  of  presumptions  began  to  run  from  the  time  he 
filed  his  account,  and  the  next  of  kin  would  be  barred  by  the  lapse  of  ten 
years.  Hodges  v.  Council,  86-181 ;  Vaughan  v.  Hinesj^  87-445  ;  Ivey  v. 
Cox,  16-58. 

An  action  to  attach  a  parol  trust  to  a  legal  estate  or  convert  a  deed 
absolute  on  its  face  into  a  security  where  the  cause  of  action  arose  prior 
to  the  present  Code  was  not  barred  by  any  statute  of  limitation  and  the 
ten  years  statute  of  presumption  applied.     Summerlin  v.  Cowles,  IOI-475- 

See  cases  cited  under  ?  151,  ante. 
Sec.  159.    Liinitations  to  axu^ly  to  actions  by  the  state.    C 

C.  P., «.  ss. 

The  limitations  prescribed  in  this  chapter  shall  apply  to 
civil  actions  brought  in  the  name  of  the  state,  or  for  its 
benefit,  in  the  same  manner  as  to  actions  by  or  for  the 
benefit  of  private  parties. 

If  the  moneys  are  public  moneys,  it  is  the  clerk's  duty  to  pay  them  over 
at  once  to  the  proper  authorities,  and  his  failure  to  do  so  is  a  breach  of  his 
bond,  and  an  action  may  be  commenced  without  demand.  In  such  case 
the  statute  begins  to  run  from  the  date  of  the  receipt  of  the  moneys. 
Furman  v.  Timberlake,  93-66. 

See*  160.    Actions  upon  an  account  current^  when  caua 
accrues.    C.  C.  JP.9  s.  39. 

In  an  action  brought  to  recover  a  balance  due  upon  a 
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mutual  opeu  and  current  account,  where  there  have  been 
reciprocal  demands  between  the  parties,  the  cause  of  action 
shall  be  deemed  to  have  accrued  from  the  time  of  the  latest 
item  proved  in  the  account,  on  either  side. 

BoimiBg  account — mutual. — The  statute  of  limitations  1  unsonly  from  the 
date  of  the  last  item  in  a  mutual  running  account  where  each  party 
keeps  a  mnning  account  of  debits  and  credits,  or  where  one,  with  the 
knowledge  of  the  other,  keeps  it.     Mauney  v.  Coit,  86-463. 

In  order  to  constitute  a  mutual  running  account,  there  must  be  an 
understanding  or  agreement  between  the  parties,  express  or  implied, 
from  the  nature  of  the  dealings,  that  the  items  of  an  account  be  applied 
as  pa^-ments  upon  the  others.  Mere  disconnected  and  opposing  demands 
are  not  sufficient.  The  statute  of  limitations  begins  to  run  from  the  date 
of  the  last  item  of  the  account.     Stokes  v.  Taylor,  104-394. 

Suudng  accoimt — not  mntnaL — Where  there  is  a  running  account,  all  on 
one  side,  the  statute  of  limitations  begins  to  run  on  eacYi  item  from  its 
date.     Robertson  v.  Pickrell,  77-302. 


CHAPTER  FOUR. 


GENERAL  PROVISIONS  AS  TO  TIME  OF  COMMENCING 

ACTIONS. 


Sections 

161.  When   action   deemed    com- 
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Sec*  101.     When  action  deemed  commenced.  C  C  I*.,  s.  40. 

An  action  is  commenced  as  to  each  defendant  when  the 
summons  is  issued  against  him. 

Diflcontimuuice. — In  order  to  bar  the  statute  of  limitations  by  issuing 
summons,  the  successive  summonses  (if  not  served)  must  be  issued  with- 
out omission,  else  they  will  only  relate  back  to  the  first  summons  after 
the  break,  and  this  though  there  was  an  order  of  the  court,  but  not 
obeyed,  for  an  alias  at  the  time  of  the  break.  Etheridge  v.  Woodley, 
83-11 ;  Penniman  v.  Daniel,  91-431. 

Sec*  16'^.  Time  for  coinmencement  of  action,  or  enfwree- 
mefU  of  Judgment  against  defendant  out  of  the  state, 
a  C.  P.,  8.  4:1.    1881f  c.  258,  8S.  1,  2. 

If,  when  the  cause  of  action  accrue  or  judgment  be  ren- 
dered or  docketed  against  any  person,  he  shall  be  out  of 
the  state,  such  action  may  be  commenced,  or  judgment 
enforced,  within  the  time  herein  respectively  limited,  after 
the  return  of  such  person  into  this  state,  and  if,  after  such 
cause  of  action  shall  have  accrued  or  judgment  rendered  or 
docketed,  such  person  shall  depart  from  and  reside  out  of 
this  state,  or  remain  continuously  absent  therefrom  for  the 
space  of  one  year  or  more,  the  time  of  his  absence  shall 
not  be  deemed  or  taken  as  any  part  of  the  time  limited  for 
the  commencement  of  such  action,  or  the  enforcement  of 
such  judgment. 

This  section  shall  apply  to  all  actions  that  have  accrued 
and  judgments  rendered,  transferred  or  docketed  since  the 
24th  day  of  August,  1868. 

Applies  to  non-resident  debtors. — ^The  provisions  of  this  section  apply  to 
to  the  obligations  of  non-residents  as  much  as  to  those  of  residents  of 
this  state.     Armfield  v.  Moore,  97-34* 

Debt  contracted  ont  of  the  state. — Where  a  debtor  is  out  of  the  state  at 
the  time  the  cause  of  action  accrues,  the  statute  of  limitation  does  not 
begin  to  run  until  he  returns  to  this  state  for  the  purpose  of  making  it 
his  residence.     Armfield  v.  Moore,  97-34. 

Where  debtor  occasionally  visits  the  state. — Where  the  debtor  was  a  non- 
resident of  this  state,  but  was  here  on  visits  of  a  day  or  two  each  year, 
such  visits  would  not  have  the  effect  of  putting  the  statute  in  motion, 
and  the  cause  of  action  will  not  be  barred,  although  more  than  the  time 
required  to  bar  it  has  elapsed  since  the  cause  of  action  accrued. 
Armfield  v.  Moore,  97-34. 
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Wlwre  debtor  leaTM  the  state  without  chaagisg  his  domicile.— Where,  after 
the  canse  of  action  has  accrued,  the  debtor  leaves  this  state  and  is  con- 
tinually absent  for  one  year  or  more,  although  he  may  not  have  changed 
his  domicile,  Uie  time  of  his  absence  shall  not  be  counted  on  a  plea  of 
the  statute.    Armfield  v.  Moore,  97-34. 

Where  debtor  leaves  aad  resides  out  of  the  state. — Where,  after  the  cause 
of  action  accmes,  the  debtor  leaves  this  state  and  resides  out  of  it,  the 
time  of  his  absence  from  this  state  shall  not  be  taken  as  any  part  of  the 
time  limited  for  the  commencement  of  the  action.     Armfield  v.  Moore, 

97-34- 

Where  the  eauee  of  action  accmed  prior  to  C.  C.  P. — This  section  does  not 
apply  to  causes  of  action  existing  before  the  adoption  of  the  C.  C.  P.  in 
1868.    Blue  V.  Gilchrist,  84-239;  Campbell  v.  Brown,  86-376. 

In  such  cases  the  non-residence  alone  of  the  obligor  is  not  sufficient 
to  rebut  the  presumption  of  payment  arising  from  the  lapse  of  time, 
though  evidence  of  that  fact  is  competent  m  support  of  other  proof, 
such  as  insolvency,  to  rebut  the  presumption  of  payment.  Alston  v. 
Hawkins,  105-3. 

See,  163»    Exceptions,  j^ersons  under  disabilUiea.    €•  €•  P,, 
B.142. 

If  a  person  entitled  to  bring  an  action  mentioned  in  the 
last  chapter,  except  for  a  penalty  or  forfeiture,  or  against 
a  sheriff  or  other  officer  for  an  escape,  be  at  the  time  the 
canse  of  action  accrued,  either — 

(1)  Within  the  2^e  of  twenty-one  years ;  or 

▼Md,--Must  sue  sureties  or  guardian  within  three  years  after  becom- 
ing of  age.    Norman  v.  Walker,  101-24. 

(2)  Insane ;  or 


. — Action   must  be  brought  in   three  years  after   insanity   is 
removed.    Warlick  v.  Plonk,  103-81. 

(3)  Imprisoned  on  a  criminal  charge,  or  in  execution 
under  the  sentence  of  a  criminal  court  for  a  terra  less  than 
his  natural  life ;  or 

(4)  A  married  woman  ; 

Then  such  person  may  bring  his  action  within  the  times 
before  limited,  after  the  disability  shall  be  removed. 

ftnw  covert.--The  provision  of  the  C.  C.  P.,  which  allows  2i  feme  covert 
to  sue  or  be  sued  concerning  her  personal  property,  does  not  remove 
the  disability  of  coverture  so  as  to  allow  the  statute  of  limitations  to  bar 
^feme  coverts  right  of  action.  Lippard  v.  Troutman,  72-55 ;  Smith  v. 
^"gg«,  83-306.     Sec  also  sees.  148  and  149,  ante. 

Where  the  land  of  &/effte  covert  has  been  conveyed  without  her  privy 
examination,  there  is  no  adverse  possession  against  her  issue,  notwith- 
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standing  she  predeceased  her  husband,  until  after  the  death  of  her  hns- 
band.     Kincaid  v.  Perkins,  63-282. 

Where  in  a  suit  on  a  guardian  bond,  one  of  the  plaintiffs,  2i  feme  covert. 
arrived  at  full  age  in  1865,  married  in  1867,  and  commenced  the  suit  in 
1876 :  Held^  that  the  statute  did  not  bar  her  right  to  recover.  The  inter- 
val of  two  years  between  the  termination  of  the  disability  of  infancy 
and  the  commencement  of  that  of  coverture,  is  bridged  over  by  the  act 
suspending  the  operation  of  the  statute  from  May,  1865,  to  January, 
1870.     Davis  v.  Perry,  89-420. 

There  is  no  saving  clause  of  disability  for  femes  covert  as  to  the  pre- 
sumption of  abandonment  of  equitable  rights.  R.  C,  ch.  65,^19; 
Summerlin  v.  Cowles,  101-473. 

Cumulative  disability. — When  two  or  more  disabilities  co-exist,  or  when 
one  disability  shall  supervene  an  existing  one,  the  period  prescribed 
within  which  an  action  may  be  brought  shall  not  begin  to  run  until  the 
expiration  of  the  latest  disability,     Campbell  v.  Carter,  95-156. 

Disability  to  exist  when  right  of  action  accnies. — It  must  appear  that  the 
parties  were  under  disability  when  the  right  of  action  accrued.  See 
I  169.     Gudger  v.  Railroad,  106-481. 

Sec.  104.  Death  of  a  person  entitled  before  limitation 
expires;  action  on  claims  filed  hy  administrator^etc  ,  and 
admitted,  not  barred,  etc.,  applicable  to  claims  already 
tiled.    C.  C.  P.,  s.  43.    1881,  c.  80. 

If  a  person  entitled  to  bring  an  action  die  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survive,  an  action  may  be  com- 
menced by  his  representatives  after  the  expiration  of  that 
time,  and  within  one  year  from  his  death.  If  a  person 
against  whom  an  action  may  be  brought  die  before  the 
expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  an  action  may  be 
commenced  against  his  personal  representative  after  the 
expiration  of  that  time,  and  within  one  year  after  the  issu- 
ing of  letters  testamentary  or  of  administration.  But  if 
the  claim  upon  which  such  cause  of  action  is  based  be  filed 
with  the  personal  representative  within  the  time  above 
specified,  and  the  same  shall  be  admitted  by  him,  it  shall 
not  be  necessary  to  bring  an  action  upon  such  claim  to 
prevent  the  bar :  Provided^  that  no  action  shall  be  brought 
against  the  personal  representative  upon  such  claim  after 
his  final  settlement ;  and  this  shall  apply  to  claims  already 
filed. 
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Death  of  a  party. — ^The  provisions  of  this  section  apply  only  to  an  action 
where  the  plaintiflF  or  defendant  dies  before  the  expiration  of  the  time 
limited.    Vaughan  v.  Hines,  87-445. 

When  the  party  to  be  sued  dies,  suit  can  be  begun  after  the  lapse  of 
the  time  limited  within  one  year  after  issuing  of  letters  testamentary  or 
of  administration.     Dunlap  v.  Hendley,  92-115. 

Time  counted  from  the  death  of  the  decedent,  in  respect  to  claims  in 
favor  of  the  estate,  because  the  law  does  not  encourage  remissness  in 
those  entitled  to  administration.     Coppersmith  v.  Wilson,  107-31. 

Actions  upon  claims  in  favor  of  an  estate  of  a  decedent  must  be  brought 
within  one  year  of  his  death,  without  regard  to  when  administrator  is 
appointed.  Actions  upon  claims  against  the  estate  of  a  decedent  must 
be  brought  in  one  year  after  administration.  Coppersmith  v.  Wilson, 
107-31. 

Death  of  administrator. — Where  the  period  of  two  years  elapsed  from 
the  death,  or  removal,  of  an  administrator  and  the  appointment  of  his 
successor,  and  the  latter  began  his  action  within  one  year  after  his  quali- 
fication :  Held^  that  this  was  within  the  spirit  of  section  164  of  The  Code, 
and  the  time  intervening  between  the.  two  administrations  should  not  be 
computed.    Smith  v.  Brown,  99-377;  lb.,  101-347. 

Where  judgment  debtor  dies. — Where  a  judgment  debtor  dies  within  ten 
years  after  the  rendition  of  the  judgment,  an  action  can  be  brought  after 
the  lapse  of  ten  years  upon  the  judgment,  aeainst  the  personal  repre- 
sentative, if  within  one  year  after  the  grant  of  administration.  Mauney 
V.  Holmes,  87-428. 

A  justice*s  judj^ment,  though  docketed  in  the  superior  court,  being 
barred  as  a  causa  litis  by  the  lapse  of  seven  years,  the  death  of  the  debtor 
after  the  lapse  of  seven  years  (but  before  the  lapse  often  years)  does  not 
give  the  plaintiff  the  right  to  sue  on  the  judgment  under  the  provisions 
of  this  section  within  one  year  after  the  grant  of  administration.  Daniel 
V.  Laughlin,  87-433- 

Tne  statute  governing  the  presentation  of  claims  to  an  administrator 
applies  also  when  the  claim  has  been  reduced  to  judgment ;  and  when 
jadgment  was  obtained  and  docketed  in  1869  against  an  administrator, 
and  no  effort  was  made  to  assert  this  claim  until  1886,  it  was  barred  by 
the  ten  years  statute  of  limitation,  unless  the  claim  was  admitted  by  the 
administrator,  or  action  was  brought  upon  it  in  one  year  after  the  expi- 
ration of  the  ten  years  on  the  appointment  of  administrator  as  prescribed 
by  statute.     Brittain  v.  Dickson,  104-547. 

Admiaiion  by  administrator. — Where  the  plaintiff  told  the  administrator 
several  times  that  the  deceased  owed  him,  but  the  administrator  never 
said  whether  he  would  pay  it  or  not,  this  is  not  an  admission  which  pre- 
vents the  statute  from  running.     Fleming  v.  Fleming,  85-127. 

A  simple  admission  by  an  executor  of  the  correctness  of  a  claim  against 
the  testator's  estate,  and  a  verbal  promise  to  pay  the  same  out  of  the 
assets,  will  not  stop  the  running  of  the  statute  of  limitations,  unless  the 
creditor  refrained  from  suing  at  the  request  of  the  executor,  or  there  was 
an  agreement  for  indulgence.     Whitehurst  v.  Dey,  90-542. 

When  the  creditor  presented  his  claim  against  the  estate  of  deceased 
person  within  one  year,  the  same  not  being  then  barred  by  the  statute 
of  limitations,  and  Uie  administrator,  without  having  admitting  its  cor- 
rectness in  terms,  filed  his  petition  to  make  assets  to  pay  the  debts  of 
the  estate :  Held,  that  the  defendants  in  such  proceedings  could  not  be 
allowed  to  set  up  the  statute  of  limitations  in  resistance  to  this  claim. 
Woodlicf  V.  Bragg,  108-571. 
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Claims  not  barred  presented  to  the  administrator  in  one  year  after  let- 
ters granted  and  admitted  by  him,  need  not  be  put  in  suit  to  prevent  the 
bar  of  the  statute  pending  the  administration,  nor  can  the  neirs  plead 
the  statute  as  to  them.    Turner  v.  Shuffler,  108-642. 

Action  for  money  recelTed  by  deceased  within  three  years  prior  to  dattlu— 
An  action  for  money  had  and  received  can  be  maintained  where  it  was 
received  by  the  intestate  within  three  years  of  her  death,  and  the  actioQ 
was  brought  witliin  one  year  after  the  grant  of  administration  upon  her 
estate.     Robertson  v.  Dunn,  87-191. 

Where  cause  .of  action  accmed  prior  to  C.  C.  P. — This  section  does  not 
apply  where  the  cause  of  action  accrued  before  the  adoption  of  C.  C.  P. 
Hall  V.  Gibbs,  87-4. 

The  death  of  the  surety  and  the  lapse  of  a  time  longer  than  that  pre- 
scribed in  the  statute  before  the  qualification  of  a  personal  representa- 
tive, did  not  suspend  the  operation  of  the  statute,  if  the  wards  could, 
during  that  time,  have  proceeded  against  the  guardian.  Williams  v. 
McNair,  98-332. 

The  period  elapsing  between  the  death  of  the  maker  of  a  bond  and 
the  qualification  of  his  personal  representative,  must  be  excluded  in 
computing  the  time  when  the  statute  of  presumptions  is  relied  upon  as 
a  defence,  but  the  rule  is  different  with  respect  to  the  time  elapsing 
between  the  death  of  the  payee  and  the  appointment  of  his  administra- 
tor.    Baird  v.  Reynolds,  99-469. 

Presamptlon  of  death. — The  presumption  of  death  arises  from  the 
absence  of  a  person  for  seven  years  without  being  heard  from.  Dowd 
V.  Watson,  105-476. 

Sec.  1S5*    Actions  by  aliens,  finie  of  war  not  counted*    C.  C 

r.9  8. 44. 

When  a  person  shall  be  an  alien,  subject  or  citizen  of  a 
country  at  war  with  the  United  States,  the  time  of  the  con- 
tinuance of  the  war  shall  not  be  part  of  the  period  limited 
for  the  commencement  of  the  action. 

Sec.  160.    When  judgment  reversett,  etc.^  plaintiff  tnap  com' 
tnence  new  action.    C\  C  P.^s.  4i>* 

If  an  action  shall  be  commenced  within  the  time  pre- 
scribed therefor,  and  the  plaintiff  be  nonsuited,  or  a  judg- 
ment therein  be  reversed  on  appeal,  or  be  arrested,  the 
plaintiff,  or  if  he  die  and  the  cause  of  action  survive,  his 
heir  or  representative,  may  commence  a  new  action  within 
one  year  after  such  nonsuit,  reversal  or  arrest  of  judgment. 

Judgment  dismiBsing  an  action. — A  judgment  dismissing  an  action  has 
the  same  legal  effect  as  a  nonsuit,  and  a  new  action  may  be  brought  in 
one  year  thereafter,  the  bar  of  the  statute  not  running  during  that  time. 
Straus  V.  Beardsle^',  79-59;  Wharton  v.  Com'rs,  82-11.  Compare,  also, 
Skillington  v.  Allison,  9-347 1  Morrison  v.  Connelley,  13-233  ;  Long  v. 
Orrell,  35-123,  and  Freshwater  v.  Baker,  52-255. 
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An  action  dismissed  for  a  cause  not  involving  merits,  like  a  nonsuit, 
does  not  deprive  the  plaintiff  of  Uie  right  to  bring  a  new  suit  for  the 
same  cause  of  action.     Halcombe  v.  Com'rs,  89-346. 

Where  husband  and  wife  bring  an  action  for  services  rendered  to  the 
wife's  father,  and  are  nonsuited,  and  the  husband,  within  twelve  months, 
brings  another  action  alone,  he  is  not  bound  by  the  statute  of  limita- 
tions.   Whetstine  v.  Wilson,  104-385. 

Where  the  judgment  debtor  made  a  motion,  within  ten  years  from 
docketing  Judgment,  for  leave  to  issue  execution  thereon,  which  was 
denied,  and  thereupon,  within  one  year  after  such  denial,  but  more  than 
ten  years  from  the  date  of  docketing,  he  brought  an  action  on  the  judg- 
ment, the  action  was  barred  by  the  statute  of  limitations,  this  section 
not  being  applicable  to  the  facts.     Mcllhenny  v.  Trust  Co.,  108-31 1. 

ietion  dflfettted  fi»r  defect  of  parties. —Where  one  partner  brings  suit  in 
his  own  name  on  a  partnership  claim,  and  is  defeated  for  non-joinder  of 
other  partners,  he  may  bring  another  suit  on  the  same  cause  in  the  name 
of  the  firm  within  a  year,  though  the  latter  suit  would  have  been  barred 
by  the  statute  if  it  had  been  the  beginning  of  the  litigation.  Martin  v. 
Young,  85-156.     See  |  142,  ante,  as  to  actions  for  realty. 

Sec  167*    Time  of  stay  bi/  injunction,  Ac.f  not  couuted.    C 
C.  P.,  s.  40. 

When  the  commencement  of  an  action  shall  be  stayed  by 
injunction  or  statutory  prohibition,  the  time  of  the  contin- 
uance of  the  injunction  or  prohibition  shall  not  be  part  of 
the  time  limited  for  the  commencement  of  the  action. 

Judgment. — The  time  during  which  the  judgment  creditor  was  restrained 
by  the  operation  of  the  appeal  is  not  to  be  counted,  as  the  appeal  had 
the  effect  to  prevent  the  issuing  of  execution  within  the  time  prescribed. 
Adams  v.  Guy,  106-275. 

IrregiUaiity. — Mere  irregularity  in  the  granting  of  an  injunction  will 
not  prevent  the  suspension  of  the  statute  of  limitations  during  the  pen- 
dency of  the  injunction.    Walton  v.  Pearson,  85-34. 

Sec,  16H.    Time  during  controversy  about  probate  of  wilf, 
itc,  not  counted.    C*  C.  P.,  s.  47 • 

In  reckoning  time,  when  pleaded  as  a  bar  to  actions,  that 
period  shall  not  be  counted  which  elapses  during  any  con- 
troversy on  the  probate  of  a  will  or  granting|letters  of 
administration,  unless  there  be  an  administrator  appointed 
during  the  pendency  of  the  action,  and  it  be  provided  that 
an  action  may  be  brought  against  him. 

Sec.  169.    JHsability  must  exist  when  the  right  of  action 
accrued*    C.  C.  r.,  s.  48. 

No  person  shall  avail  himself  of  a  disability,  unless  it 
existed  when  his  right  of  action  accnied. 
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DiBability  when  right  of  action  accmes  most  be  shown. — As  to  the  parties 
laboring  under  disabilities,  it  ought  to  have  appeared  that  they  were  so 
when  the  statute  began  to  run.     Gudger  v.  Railroad,  106-481. 

Subsequent  marriage. — When  the  statute  begins  to  run,  the  subsequent 
marriage  of  the  feme  plaintiff  will  not  stop  it.  Kennedy  v.  Cromwell, 
108-1. 

Heirs  and  devisees. — When  the  statute  of  limitations  commences  to  ran 
against  the  ancestor  or  devisor,  it  continues  to  run  against  the  heir  or 
devisee,  even  though  the  right  of  action  may,  on  the  next  day  after  it 
accrues,  pass  from  the  ancestor  or  devisor  to  an  heir  or  devisee  under 
disability.     Chancev  v.  Powell,  103-159. 

If  the  statute  of  limitations  commences  to  run,  nothing  stops  it  When 
it  begins  to  run  against  the  ancestor,  it  continues  to  run  against  the  heir, 
although  the  heir  is  under  disability  when  the  descent  is  cast  Frederick 
v.  Williams,  103-189. 

Mortgagee  sold  the  mortgaged  land,  bought  it  himself,  and  entered 
into  adverse  possession  in  the  life-time  of  mortgagor,  i.  e.^  on  January  i, 
1874 ;  which  adverse  possession  has  continued  ever  since.  Mortgagor 
died  January  i,  1883 ;  there  has  never  been  any  administration  on  his 
estate ;  in  June,  1887,  his  infant  heirs  sued  the  mortgagee  for  redemp- 
tion :  Heldy  that  the  action  is  barred  under  The  Code,  ^1  152  (4),  148  and 
169.     Frederick  v.  Williams,  103-189. 

Sec.  170.     Where  several  disabilities^  all  tmist  be  removed, 
C.  C.  P.,  s.  4t9. 

Where  two  or  more  disabilities  shall  co-exist  at  the  time 
the  right  of  action  accrues,  the  limitation  shall  not  attach 
until  they  all  be  removed. 

Cnmnlative. — Right  of  action  is  exempt  from  running  of  statute  while 
either  disability  exists.     Epps  v.  Flowers,  101-158. 

See  i  149,  anfe. 

Sec.  17 1 •    Acknowledgment  by  pfirtner,  etc*,  after  dissolu- 
tion.   C.  C\  P.f  s.  50. 

No  act,  admission  or  acknowledgment  by  any  partner 
after  the  dissolution  of  the  copartnership,  or  by  any  of  the 
makers  of  a  promissory  note  or  bond  after  the  statute  of 
limitation  shall  have  barred  the  same,  shall  be  received  as 
evidence  to  repel  the  statute,  except  against  the  partner  or 
maker  of  the  promissory  note  or  bond  doing  the  act  or 
making  the  admission  or  acknowledgment. 

Allowance  of  set-off. — An  allowance  and  entry  of  set-off,  made  on  the 
bond  by  the  obligee  without  the  privity  of  the  obligor,  wdll  not  remove 
the  bar  of  the  statute.     Woodhouse  v.  Simmons,  73-30. 

Judgment  against  one  of  several  obligors. — A  judgment  suffered  by  one 
of  several  obligors  is  not  an  acknowledgment  binding  on  the  other 
obligors.     Lane  v.  Richardson,  79-159. 


CLARK'S  CODE  OF  CIVIL   PROCEDURE.  7 1 

Pirtiil  payment. — A  partial  payment  by  the  principal  before  the  claim 
is  barred  stops  the  running  of  the  statute  as  to  the  sureties  also.  Green 
T.  Greensboro,  83-449 

Where  a  payment  tipon  a  claim  is  made  before  it  is  barred  by  one  of 
several  obligors  of  the  same  class,  it  arrests  the  statute  of  limitation  as 
to  all  of  them,  but  not  as  to  others  of  a  different  class.  Wood  v.  Barber, 
90-76. 

Dissolution  of  partnership. — In  an  action  against  a  copartner  for  an 
account,  the  statute  of  limitations  begins  to  run  from  the  date  of  the 
dissolation  of  the  copartnership,  unless  there  is  some  agreement 
expressed  or  implied  to  the  contrary,  or  some  circumstances  that  render 

a.  settlement  impossible.     Murray  v.  Penny,  108-324. 

• 

Wlure  caose  of  action  accrued  prior  to  C.  C.  P. — Where  the  cause  of 
action  accrued  prior  to  C.  C.  P.  this  section  does  not  apply.  Woodhouse 
V.  Simmons,  73-30;  Lane  v.  Richardson,  79-159. 

To  rebut  presumption  of  payment,  the  admissions  of  the  maker  and 
his  administrator  are  both  competent ;  but  the  mere  admission  of  the 
administrator  that  he  had  not  paid  it  would  not  be  sufficient  to  rebut 
the  presumption  as  to  his  intestate.     Grant  v.  Gooch,  105-278. 

Sec.  172.    Acknowledgtnent   or  new  promise  inust  he  in 
wrUi9\g,    C.  C  P.,  «.  51. 

No  acknowledgment  or  promise  shall  be  received  as  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  the 
case  out  of  the  operation  of  this  title,  unless  the  same  be 
contained  in  some  writing  signed  by  the  party  to  be  charged 
thereby ;  but  this  section  shall  not  alter  the  effect  of  any 
payment  of  principal  or  interest. 

Do6f  not  9^\f  to  JndgmentB. — A  promise  in  writing  or  an  actual  pay- 
ment will  not  repel  the  statute  of  limitations  as  to  a  judgment,  it  not 
being  a  contract.     McDonald  v.  Dickson,  87-404. 

Furtial  payment. — ^The  burden  of  proof  is  upon  the  plaintiff  to  show 
that  it  was  made  within  such  a  period  that  the  time  elapsed  thereafter 
had  not  barred  the  action  when  suit  was  brought.     Riggs  v.  Roberts, 

S5-151. 

The  effect  of  this  section  is  to  leave  the  law  as  it  was  prior  to  the 
adoption  of  the  Code  of  Civil  Procedure  as  regards  the  effect  of  a  par- 
tial payment  in  removing  the  bar  of  the  statute  of  limitations.  Bank 
V.  Harris,  96-118. 

Wliea  partial  payment  does  not  revive  the  liabUity. — The  presumption  of  a 
recognition  of  the  debt  arising  from  a  partial  payment  can  be  rebutted 
by  the  attending  circumstances  of  other  sufficient  evidence  of  a  contrary 
intent    Hewlett  v.  Schenck,  82-234, 

Partial  payment  by  assignee  in  bankruptcy.  —Where  the  cause  of  action 
accrued  prior  to  the  adoption  of  C.  C.  P.,  a  payment  on  a  bond  within 
ten  years  alter  it  falls  due  by  the  assignee  in  bankruptcy  of  one  of  the 
obligors,  repels  the  presumption  arising  from  the  lapse  of  time  as  to  all 
the  obligors.     Belo  v.  Spach,  85-122. 


D6*fE. 


72  CLARK'S  CX)DE   OF  CIVIL  PROCE 

Partial  payment  by  the  principal. — A  payment  by  the  principal  before 
claim  is  barred  stops  the  running  of  the  statute  as  to  the  sureties  also. 
Green  v.  Greensboro,  83-449. 

Partial  payment  by  surety. — Where  the  administrator  of  a  creditor  drew 
an  order  on  two  of  the  sureties  to  a  promissory  note,  and  credited  the 
amount  of  such  order  on  the  note,  which  order  was  paid  by  one  of  the 
sureties  after  the  note  was  barred  by  the  lapse  of  time,  this  was  a  pay- 
ment on  the  note,  and  prevented  the  bar  of  the  statute  of  limitation  as 
to  the  surety  making  the  payment,  and  the  intention  of  the  debtor, 
uncommunicated  to  the  administrator,  to  apply  the  payment  to  another 
debt,  cannot  affect  the  application.     Long  v.  Miller,  93-233. 

Promise  by  an  administrator. — The  promise  of  an  administrator  to  pay« 
debt  of  his  intestate,  which  is  barred  by  the  statute,  is  invalid  unless  in 
writing  and  signed.     Fleming  v.  Fleming,  85-127. 

Promise  by  one  of  several  joint  obligors. — The  promise  to  pay  a  bond, 
made  by  one  of  the  joint  obligors,  will  not  bind  the  other  or  deprive 
him  of  the  benefit  of  the  presumption  of  payment  from  the  lapse  of  time. 
Campbeli  v.  Brown,  86-376. 

Judgment  sniFered  by  one  of  several  obligors. — A  judgment  suffered  by  a 
joint  obligor  is  not  a  waiver  of  the  statute  as  to  his  co-obligor.  Lane  v. 
Richardson,  79-159.  s. 

The  new  promise  must  be  distinct,  nnc(Jk^ditional  and  specific. — A  mere 
acknowledgment  of  a  debt,  though  implying  a  promise  to  pay,  will  not 
revive  it.     Riggs  v.  Roberts,  85-151;  Faison  v.  Bowden,  76-^5, 

A  new  promise  must  be  unconditional,  and  in  writing,  signed  by  the 
party.     Greenleaf  v.  Railroad,  91-33. 

A  new  promise,  to  repel  the  bar  of  the  statute  of  limitations,  must  be 
clear,  positive  and  distinctly  refer  to  the  debt  sued  upon.  It  must  be 
made  to  the  party,  his  agent  or  attorney.  A  promise  to  a  third  party 
will  not  be  recognized.  Upon  causes  of  action  accruing  since  the  adop- 
tion of  the  Code  of  Civil  Procedure,  the  new  promise  must  be  in  writing. 
Hussey  v.  Kirkman,  95-63. 

An  acknowledgment  that  the  contract  sued  upon  was  correct,  and  a 
promise  by  the  obligor  that  it  should  be  paid  as  soon  as  he  could  sell 
some  stock  and  make  collections,  is  a  conaitional  promise,  and  will  not 
obstruct  the  running  of  the  statute.     Bates  v.  Herren,  95-388. 

A  written  acknowledgment,  or  new  promise,  certain  in  its  terms,  or 
which  can  be  made  certain,  is  sufficient  to  repel  the  operations  of  the 
statute  of  limitations.     Long  v.  Oxford,  104-408. 

An  nnaccepted  offer. — An  unaccepted  offer  to  discharge  the  bond  by  a 
conveyance  of  land  is  not  such  a  recognition  of  an  existing  liability  as 
will  imply  a  promise  to  pay  the  debt.     Riggs  v.  Roberts,  85-151. 

New  promise  must  be  in  writing. — Where  the  cause  of  action  accrued 
prior  to  The  Code,  the  new  promise,  if  made  to  any  other  than  original 
creditor,  if  made  since  the  C.  C.  P.,  must  be  in  writing.  Fleming  v. 
Statou,  74-203  ;  Pool  v,  Bledsoe,  85-1 ;  Hussey  v.  Kirkman,  95-63  ;  Green- 
leaf  v.  Railroad,  91-33  ;  Bates  v.  Herren,  95-388. 

Offer  to  submit  to  Judgment. — When,  after  the  statute  of  limitations  was 
pleaded  in  an  action  on  an  account,  the  defendant  wrote  plaintiff,  offer- 
ing to  submit  to  a  judgment  for  a  smaller  amount  than  that  claimed,  this 
is  a  waiver  of  the  statute  and  a  new  promise  to  the  extent  of  such  smaller 
sum.     Pope  V.  Andrews,  90-401. 
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Wba  action  delayed  by  request  of  debtor.  ~  Where  delay  in  bringing  suit  is 
caused  by  the  request  of  the  defendant,  and  his  promise  to  pay  the  debt 
and  not  to  avail  himself  of  the  plea  of  the  statute,  he  will  not  be  allowed 
to  plead  it,  as  this  would  be  against  equity  and  ^ood  conscience ; 
bat,  in  such  case,  the  creditor  must  bring  his  action  within  three  years 
after  such  promise  and  request  for  delay.  Hay  more  v.  Com'rs,  85-268  ; 
Joyner  v.  Massey,  97-148;  Barcroft  v.  Roberts,  91-363;  Daniels  v. 
Com'rs,  74-494- 

By  Smith,  C.  J. — In  such  case  the  request  of  the  defendant  for  delay 
and  his  promise  not  to  avail  himself  of  the  statute  must  be  in  writing, 
as  provided  by  J  172  of  The  Code,  except  in  cases  where  it  would  enable 
the  defendant  to  perpetrate  a  fraud.    Joyner  v.  Massey,  97-148. 

By  AlBRRiMON,  J. — ^The  right  of  the  creditor  to  have  the  debtor 
restrained  from  setting  up  the  statute  where  suit  has  been  delayed  at 
the  debtor's  instance,  is  not  affected  by  J  172  of  The  Code,  and  need  not 
be  in  writing.     Ibid, 

The  indulgence  of  a  debtor  by  the  creditor,  at  the  special  request  of 
the  debtor,  will  not  prevent  the  running  of  the  statute  of  limitations. 
To  prevent  the  statute  being  a  bar,  there  must  be  an  agreement  express 
or  implied,  on  the  part  of  the  debtor,  that  he  will  not  plead  the  statute 
Hill  v.  Billiard,  103-34. 


of  payment. — While  the  recognition  of  a  subsisting  indebtedness 
by  the  personal  representative,  and  the  promise  to  pay  the  same,  is  not 
sufficient  to  revive  a  cause  of  action  barred  by  a  positive  statute  of  limi- 
tation, yet  it  is  competent  to  be  considered  in  passing  upon  the  issue  of 
payment,  and  is  sufficient  to  rebut  the  presumption  of  payment  having 
been  made.    Tucker  v.  Baker,  94-162. 

Wken  new  promiae  need  not  be  in  writing. — Where  the  cause  of  action 
accrued  prior  to  the  C.  C.  P.,  the  new  promise  need  not  be  in  writing. 
Faison  v.  Bowden,  74-43. 

Promiie  to  pay  a  debt  diacharged  in  bankruptcy. — The  verbal  promise  of  a 
bankrupt  after  his  discharge  to  pay  a  note  executed  before  the  adjudica- 
tion of  bankruptcy,  is  binding.  Hornthal  v.  McRae,  67-21  ;  Fraley  v, 
Kelly,  67-78;  Henley  v.  Lanier,  75-172  ;  Fraley  v.  Kelly,  79-348;  KuU 
V.  Fanner,  7&-339- 

lew  promise  to  an  agent  of  the  creditor. — A  promise  to  pay  a  debt  dis- 
charged in  bankruptcy,  made  to  an  agent  of  the  creditor,  is  a  promise  to 
the  creditor  himself.     Shaw  v.  Burney,  86-331. 

Vew  promiae  to  a  stranger. — An  acknowledgment  or  promise  to  a 
stranger,  one  having  no  privity  or  community  with  the  creditor,  has  no 
validity.  Faison  v.  Bowden,  76-425 ;  Parker  v.  Shuford,  76-219 ;  Hus- 
sey  V.  Kirkman,  95-63. 

Vev  promise  to  the  attorney  of  the  creditor. — A  promise  made  to  the  attor- 
ney of  the  creditor  is  sufficient.     Kirby  v.  Mills,  78-124. 

laderaement  of  credits. — Where  credits  endorsed  on  a  bond  are  relied 
on  to  take  the  case  out  of  the  statute,  the  plaintiff  must  establish  that 
they  were  put  there  at  the  dates  specified,  and  this  is  so,  though  the 
credits  are  admitted  to  be  in  the  handwriting  of  the  obligee.  Grant  v. 
Bargwyn,  84-560. 

^  Where  credits  endorsed  on  a  bond  are  relied  on  to  repel  the  presump- 
tion of  payment,  the  plaintiff  must  establish  by  proof  aliunde  the  entry 
of  payment  that  the  same  was  made  before  the  presumption  arose. 
White  V.  Beaman,  85-3. 
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The  fact  that  the  maker  of  a  note  has  a  claim  against  the  holder, 
which  the  holder  endorses  as  a  credit  on  the  note  without  the  assent  of 
the  maker,  will  not  be  such  a  partial  payment  as  will  rebut  the  statntc 
of  limitations,  but  an  agreement  to  apply  one  existing  liability  to 
another,  is  such  a  partial  payment  as  will  stop  the  operation  of  the  stat- 
ute, although  the  endorsement  is  never  actually  made  on  the  note. 
Bank  v.  Harris,  96-118. 

Action  should  be  on  the  original  obligation.  — An  action  cannot  be  main- 
tained  on  a  new  promise  to  pay  a  debt  secured  by  a  bond,  while  the  bond 
is  still  in  force.     King  v.  Phillips,  94-555. 

Prior  totC.  C.  P.— Where  the  cause  of  action  accrued  prior  to  C.  C.  P., 
this  section  will  not  apply,  but  the  statutes  previously  in  force.  Simon- 
ton  V.  Clark,  65-525. 

Sec.  1 73.    Co-tenants,  when  sane  harretJf  others  not.    C,  C. 
r.,  s.  52, 

In  actions  by  tenants  in  common  or  joint  tenants  of  per- 
sonal property  to  recover  the  same,  or  damages  for  the 
detention  of  or  injury  thereto,  and  any  of  them  shall  be 
barred  of  their  recovery  by  limitation  of  time,  the  rights  of 
the  others  shall  not  be  affected  thereby ;  but  they  may 
recover  according  to  their  right  and  interest,  notwithstand- 
ing such  bar. 

Sec.  174r.    Title  not  to  affect  action  to  enforce  payment  of 
hills,  Xc,  C.  C.  P.  sec.  53.    1874''5,  c.  170. 

This  title  shall  not  affect  actions  to  enforce  the  payment 
of  bills,  notes  or  other  evidences  of  debt,  issued  or  put  in 
circulation  as  money  by  moneyed  corporations  incorporated 
under  the  laws  of  the  state. 


Sec.  175.    Nor  actions  against  directors,  d^c,  of  vnoney 
corporations  or  bankitig  associations,  litnitations  in  such 
cases  prescribed.    C.  C.  P.,  s,  54. 

This  title  shall  not  affect  actions  against  directors  or 
stockholders  of  any  moneyed  corporation  or  banking  asso- 
ciation incorporated  under  the  laws  of  this  state,  to  recover 
a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  law ;  but  such  actions  must  be  brought  within 
three  years  after  the  discovery  by  the  aggrieved  party  of 
the  facts  upon  which  the  penalty  or  forfeiture  attached,  ot 
the  liability  was  created. 
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StocUioldfln. — The  three  years  statute  of  limitations  begins  to  run 
against  the  private  stockholders  of  a  bank,  upon  the  personal  liability 
clause  of  the  charter,  from  the  date  the  bank  suspends  payment ;  and 
this  whether  the  assets  of  the  corporation  are  exhausted  or  not.  Long 
T.  Bank,  90-405. 

Sec.  170,    Certain  suits  against  banks  barred*    C.  €•  JP.^  ^« 
54  (a),  1872,  c.  120. 

Whkreas,  many  citizens  of  the  state  of  North  Carolina 
were  stockholders  in  banking  institutions  chartered  in  other 
states  before  the  year  one  thousand  eight  hundred  and 
sixty-one,  which  contain  individual  liability  clauses  in  the 
nature  of  penalties,  in  the  event  of  failure  on  the  part  of 
said  banking  corporations  to  meet  their  liabilities  ;  and 

Whereas,  said  banking  corporations  have  become  insol- 
vent by  the  results  of  the  late  war,  thereby  entailing  upon 
the  stockholders  the  loss  of  the  investment  of  their  capital 
therein,  and  they  are  threatened  with  further  loss  by  reason 
of  said  individual  liability  clauses  ;  therefore, 

All  such  causes  of  action  as  have  not  hitherto  been  com- 
menced in  this  state  against  citizens  thereof,  are  hereby 
declared  to  be  barred  by  lapse  of  time. 


TITLE  IV. 


PARTIES  TO  CIVIL  ACTIONS. 


Sectiox. 


177,  Action  to  be  by  party  in  inter- 

est; action  by  grantee  of  land 
held  adversely ;  assignment 
of  thing  in  action. 

178.  Action    by    and    against    a 

married  woman. 
179-  Action  by  executor,  trustee, 

etc. 
iSa  Infants  to  sue  by  guardian  or 

next  friend. 
181.  Infants,   etc.,   to    defend    by 

guardian  ad  liietn. 


Section. 

182.  Guardian    ad    litem    to    file 

answer. 

183.  Who  to  be  plaintiffs. 

184.  Who  to  be  defendants. 

185.  Parties  to  be  joined. 

186.  Parties    to    bills    and   notes, 

etc. 

187.  Joint    contracts     of    copart- 

ners. 

188.  Actions,  when  not  to  abate. 

189.  Court    may    determine    con- 

troversy and  interpleader. 


76  CLARK'S  CODE  OF  CIVIL   PROCEDURE. 

Sec  177*  AvJion  to  he  by  party  in  interestt;  action  hy 
grantee  of  la  pi  H  held  atlversely  ;  aunignment  of  thUkgin 
action.    C.  C.  r.,  8,  55.    1874-'5,  c.  250,  h.  1. 

Every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  otherwise  provided  ;  but  this  sec- 
tion shall  not  be  deemed  to  authorize  the  assignment  of  a 
thing  in  action  not  arising  out  of  contract.  But  an  action 
may  be  maintained  by  a  grantee  of  real  estate  in  his  own 
name,  whenever  he  or  any  grantor  or  other  person  through 
whom  he  may  derive  title,  might  maintain  such  action, 
notwithstanding  the  grant  of  such  grantor  or  other  convey- 
ance be  void,  bj'  reason  of  the  actual  possession  of  a  person 
claiming  under  a  title  adverse  to  that  of  such  grantor,  or 
other  person,  at  the  time  of  the  delivery  of  such  grant  or 
other  conveyance.  In  the  case  of  an  assignment  of  a  thing 
in  action  the  action  by  the  assignee  shall  be  without  preju- 
dice to  any  set-off  or  other  defence  existing  at  the  time  of, 
or  before  notice  of,  the  assignment ;  but  this  section  shall 
not  apply  to  a  negotiable  promissory  note  or  bill  of 
exchange,  transferred  in  good  faith  and  upon  good  consid- 
eration, before  due. 

Action  by  a  citiien  representing  a  class. — A  citizen  of  a  township  repre- 
renting  a  class  may  bring  an  action  to  test  the  validity  of  a  township 
election,  and  other  citizens  may  be  allowed  to  come  in  and  defend  sucn 
action.     Perry  v.  Whitaker,  71-447. 

Action  upon  official  bonds. — This  section,  does  not  dispense  with  the 
requirement  that  suits  upon  official  bonds  made  payable  to  the  state 
must  be  brought  in  the  name  of  the  state.  Carmichael  v.  Moore, 
8&-29. 

The  commissioners  of  a  county  are  proper  relators  to  sue  upon  the 
official  bond  of  a  county  treasurer  to  recover  the  county  school  fund; 
Commissioners  v.  Magnin,  86-285 ;  Commissioners  v.  Magnin,  78-181. 

An  action  upon  a  county  treasurer's  bond  to  recover  an  account 
alleged  to  be  due  the  county,  must  be  brought  on  the  relation  of  the 
commissioners,  and  not  by  the  succeeding  treasurer.    Wescott  v.  Thees, 

89-55. 
The  chairman  of  the  fence  commission  to  whom  a  fund  is  payable, 

though  not  named  in  the  bond,  may  maintain  the  action  under  the  pro- 
visions of  The  Code,  ^  1891,  (and  it  is  intimated  that  he  might  have 
maintained  it  independently  of  those  provisions),  against  the  tax-col- 
lector for  failure  to  pay  over  the  fund.     Speight  v.  Staton,  104-44. 

Action  between  connties. — When  tax -payers  in  one  of  the  counties  of  a 
fence  district  have  paid  more  than  their  proportion  of  the  tax  to  bnild 
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the  fence,  the  county  commissioners  of  that  county  are  the  proper  par- 
ties to  bring  suit  to  recover  the  excess,  and  when  collected  they  will 
retain  it  as  a  special  credit  to  each  of  such  tax-payers  in  a  general  col- 
lection of  county  taxes.  Commissioners  of  Green  v.  Commissioners  of 
Lenoir,  92*180. 

ActioM  BCfalnst  superior  court  clerk. — ^The  county  treasurer  is  the  proper 
plaintiff  in  an  action  on  the  bond  of  the  superior  court  clerk  to  recover 
money  collected  by  him  as  taxes  on  suits.     Hewlett  v.  Nutt,  79-263. 

Xflkter  in  an  action  upon  a  guardian  bond. — A  creditor  of  a  guardian  is  not 
the  proper  relator  in  an  action  upon  the  guardian  bond.  McKinnon  v. 
McKinnoD,  81-201. 

Aetioa  ea  guaxdian  asid  adminiBtration  bonds. — Actions  upon  the  bonds  of 
guardians,  administrators,  executors  and  collectors  must  be  brought  in 
the  name  of  the  State.     Norman  v.  Walker,  101-24. 

The  objection  that  an  action  upon  an  administrator's  bond  was  not 
brought  in  the  name  of  the  state  must  be  made  in  apt  time.  Brown  v. 
McKee,  108-387. 

The  share  of  an  infant  in  an  estate  in  the  hands  of  his  guardian  is 
capable  of  being  assigned,  and  when  so  assigned,  the  assignee,  and  not 
the  infant,  is  the  proper  relator  in  an  action  on  the  guardian  bond.  Petty 
V.  Rousseau,  94-355. 

Salt  oa  note  payable  to  guardian  <<  as  guardian." — The  administrator  of  a 
guardian  cannot  sue  on  a  note  payable  to  the  guardian  '*  as  guardian," 
unless  on  a  settlement  the  note  has  become  the  property  of  his  intestate. 
Alexander  v.  Winston,  81- 191. 

AdMiaittratoT  of  deceased  guardian. — ^The  administrator  of  a  deceased 
guardian  cannot  maintain  a  suit  on  the  bond  of  a  clerk  and  master  for  a 
sum  due  the  ward  of  such  deceased  guardian.     Davis  v.  Fox,  69-435. 

Sorrivor  of  Joint  guardians. — The  survivor  of  joint  guardians  may  sue  on 
a  note  payable  to  both,  and  at  his  death  the  action  may  be  continued  by 
his  representative,  as  the  trustee  of  an  express  trust.  Biggs  v.  Williams, 
66-427. 

Adaiaistrator  do  bonis  non. — An  administrator  de  bonis  non  may  sue  in 
Ms  own  name  on  a  bond  which  he  had  passed  without  endorsement  to  a 
distributee  of  the  estate  of  his  intestate.     Setzer  v.  I,ewis,  69-133. 

An  administrator  de  bonis  non  c.  i.  a.  is  the  representative  of  the  testa- 
tor and  the  proper  party  plaintiff  in  an  action  to  recover  the  assets  of 
the  estate.     Grant  v.  Bell,  87-34. 

An  action  to  enforce  the  settlement  and  distribution  of  unadministered 
assets  in  the  hands  of  a  former  administrator  or  executor  must  be  prose- 
cuted by  an  administrator  de  bonis  non.  Goodman  v.  Goodman,  72-508  ; 
Ham  v"  Komegay,  85-119;  University  v.  Hughes,  90-538;  Hardy  v. 
Mills,  91-131 ;  Merrill  v.  Merrill,  92-657 ;  Turlbut  v.  Hollar,  102-407 ; 
Gilliam  v.  Watkins,  104-180. 

Adaiaifltrator  cum  testamento  annexe. — Where  a  testator  li\dng  in  another 
state  left  a  will  which  was  admitted  to  probate  in  that  state  and  also  in 
this,  gave  a  sum  of  money  to  A,  in  trust  for  the  benefit  of  B,  both  of  this 
stale,  the  interest  to  be  paid  to  B  during  her  life,  and  at  her  death  the 
trustee  to  distribute  the  principal,  according  to  her  judgment,  for  the 
benefit  of  the  poor  of  the  county  where  A  and  B  lived,  and  the  executor 
^bo  qualified  m  the  state  of  testator*s  domicile  paid  over  the  amount  of 
l^cy  to  the  trustee,  who  deposited  a  part  of  it  with  the  defendant's 
brokers,  who  lived  in  this  state,  and  A  having  died  without  disposing  of 
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the  sum  so  deposited,  and  B  having  never  died :  Held^  that  an  adminis- 
trator cu^n  testatnento  annexo  in  this  state  could  not  sustain  an  action 
for  that  sum  against  the  brokers.  If  entitled  to  the  possession  of  the 
fund  at  all,  his  remedy  would  have  been  against  the  personal  representa- 
tive of  the  trustee,  and  not  against  the  defendants,  who  were  his  agents. 
With  the  parties  then  before  the  court,  it  was  error  to  adjudge  a  final 
disposition  of  the  fund,  and  the  action  should  have  been  dismissed. 
McKoy  V.  Guirkin,  102-21. 

Tenant  by  the  courtesy. — A  tenant  by  the  courtesy  initiate  is  the  real 
party  in  interest  in  an  action  for  the  recovery  of  possession  of  the  wife's 
laud  and  may  sue  without  joining  her  as  a  party  plaintiff.  Wilson  v. 
Arentz,  70-670. 

Tmstees. — A  trustee  may  sue  in  his  own  name,  or  he  may  join  his«s/«/ 
que  trust,  Rankin  v.  Allison,  64-673 ;  Biggs  v.  Williams,  66-427  ;  Mebane 
V.  Mebane,  66-334. 

The  fact  that  the  plaintiff  sued  as  trustee  when  the  sum  was  due  him 
individually,  would  not  prevent  his  recovery.     Brem  v.  Covington,  104-" 

589. 

Landlord  and  tenant.  —Except  as  to  the  landlord,  the  tenant  is  entitled  to 
possession  of  the  crop,  and  is  the  **  party  in  interest"  to  bring  suit  for  it 
Pridgers  v.  Dill,  97-202. 

Snbatitnted  trustee  |inder  Code,  \  1276.  —Where  the  trustee,  in  a  convey- 
ance to  secure  creditors,  died  before  fully  administering  the  trust,  and 
another  person  is  appointed  trustee  under  the  statute  the  substituted  trus- 
tee can  maintain  an  action  against  the  personal  representatives,  heirs  at 
law  or  devisees  of  the  deceased  trustee  for  such  portion  of  the  trust 
estate  as  the  original  trustee  was  seized  or  possessed  of  at  his  death.  In 
such  action  it  is  not  proper  to  make  creditors  of  the  trustee,  whose 
demands  were  contested,  parties,  as  they  are  not  necessary  to  the  settle- 
iment  of  the  only  issue  raised,  viz.,  the  amount  and  custody  of  the 
unadministered  trust  estate.     Warren  v.  Howard,  99-190. 

Trustee  with  an  interest. — Where  a  note  is  handed  to  a  party  without 
endorsement  by  the  payee  to  collect,  and  out  of  the  money,  when  col- 
lected, to  pay  himself  a  debt  which  the  payee  owed  him  and  pay  the 
balance  to  the  payee,  such  party  is  entitled  to  sue  upon  the  note.  Wil- 
ley  V.  Catling,  70-410. 

Cestui  que  trust. — When  property  is  conveyed  to  trustees  with  power 
to  make  repairs,  the  cestui  que  trust  is  not  a  necessary  party  to  proceed- 
ings to  enforce  a  mechanic's  lien  therefor.  Cheatham  v.  Rowland,  92-340- 

« 

Receivers. — A  receiver  of  a  corporation  appointed  bj*  the  circuit  court 
of  the  United  States  cannot  sue  in  the  state  court  in  his  own  name,  nor 
without  order  of  the  court,  to  recover  the  property  of,  or  collect  debts  due 
to,  the  corporation.     Battle  v.  Davis,  66-252. 

A  receiver  appointed  upon  the  dissolution  of  a  corporation,  or  a  trus- 
tee charged  with  the  collection  of  its  assets,  can  bring  suit  in  his  own 
name  against  a  debtor  of  the  corporation,  or  he  can  bring  such  suit  in 
the  name  of  the  corporation.     The  Code,  \  668  ;  Gray  v.  Cewis,  94-392. 

Commissioner. — Wliere  a  commissioner,  appointed  to  conduct  a  judicial 
sale,  was  directed  to  sell  for  cash,  and  did  so,  except  that  one  of  the  pur- 
chasers did  not  immediately  pay  his  bid,  the  conmiissioner  may  main- 
tain an  independent  action  in  his  own  name  to  recover  the  amount  of 
the  bid.     Lackey  v.  Pearson,  101-65 1. 
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Aetion  ftr  penalty. — ^The  person  claiming  the  penalty,  and  not  the  state, 
is  the  proper  party  plaintiff  in  an  action  for  the  penalty  imposed  on 
FEulroaas  by  i  1967  of  The  Code.     Middleton  v.  Railroad,  95-167. 

Where  the  statue  allows  an  action  to  be  brought  for  a  penalty  created 
by  it,  by  any  person  who  may  sue  for  it,  no  person  has  such  an  interest 
in  it  as  can  be  the  subject  of  arbitration,  until  an  action  has  been 
brought    Middleton  v.  Railroad,  95-167. 

Any  person  may  sue  for  the  penalty  imposed  upon  sheriflfs  by  i  2079 
of  The  Code,  for  a  false  return,  and  he  need  not  mention  in  his  com- 
plaint the  other  party  to  whom  the  statute  gives  one-half  the  recovery. 
Harrell  v.  Warren,  100-259. 

The  penalty  prescribed  by  The  Code,  ?  i960,  against  corporations  for 
failure  to  make  the  returns  required  by  the  preceaing  section,  can  only 
be  recovered  in  an  action  brought  by  the  state.  A  private  relator  cannot 
maintain  the  action.     Hodge  v.  Railroad,  108-24 

An  action  against  a  register  of  deeds  to  recover  the  penalties  imposed 
for  a  failure  to  comply  with  the  provisions  of  the  statute  in  relation  to 
issuing  marriage  licenses  must  be  prosecuted  in  the  name  of  the  person 
who  sues  therefor,  and  not  in  the  name  of  the  state.  Maggett  v.  Roberts, 
10^174. 

Voi-reiidents. — Non-residents  can  sue  in  the  courts  of  this  state.  Wal- 
ters v.  Breeder.  48-64 ;  Miller  v.  Black,  47-341 ;  Thompson  v.  Telegraph 
Co.,  107-449. 

Skeriff.— The  sheriff  selling  under  execution  may  bring  an  action  in 
his  own  name  against  the  purchaser  for  the  amount  bid  upon  tendering 
a  deed  for  the  land  sold.     McKee  v.  Lineberger,  69-217, 

lelaton  are  parties  to  the  action. — ^Relators  in  actions  upon  official  bonds 
are  the  real  plaintiffs,  and  miscalling  them  will  not  impair  their  right  to 
recover  when  it  is  patent  from  the  pleadings  that  they  have  a  good 
cause  of  action.     Warrenton  v.  Arrington,  101-109. 

GnardiaBfl  and  next  ftieada  are  not  really  parties. — The  guardian  or  next 
friend  of  an  infant  is  not,  properly  speaking,  a  party  to  the  action, 
although  his  name  appears  in  the  record.  George  v.  High,  85-1 13  ;  Tate 
V.  Mott,  96-19;  Mason  v.  McCormick,  75-263;  Smith  v.  Smith,  J08-365. 

Teaaats  in  common. — One  of  several  tenants  in  common  can  maintain 
an  action  of  ejectment.  Fox  v.  Stafford,  90-296  ;  Overcash  v.  Kitchin, 
89-384;  Yancey  V.  Greenlee,  90-317  ;  Lafoon  v.  Shearin,  95-391  ;  Thames 
V.Jones,  97-121. 

\\Tiere  a  tenant  in  common  disposes  of  his  interest  in  the  common 
property,  pending  litigation  in  regard  to  it,  his  heirs  are  not  necessary 
parties  to  such  litigation.     Dawkins  v.  Dawkius,  93-283. 

One  tenant  in  common  of  chattels  cannot  maintain  trover  against  his 
co-tenant  upon  a  mere  demand  and  refusal  to  deliver  to  him  his  share  of 
the  common  property,  but  the  act  of  withholding  must  be  tortious,  hav- 
ing the  effect,  so  far  as  the  plaintiff  is  concerned,  of  an  actual  destruc- 
tion of  the  property.     Sheann  v.  Riggsbee,  97-2 1 6 

If  one  tenant  in  common  sue  his  co-tenant  for  possession,  the  action 
*inbc  dismissed,  if  it  is  shown  that  plaintiff's  rights  were  not  denied. 
4i»d  he  had  given  no  reasonable  notice  to  his  co-tenant  of  his  demand  to 
Ik  admitted  to  joint  possession  ;  but  where  the  defendant  in  such  an 
action,  by  his  answer,  denies  the  plaintiff's  title,  he  thereby  admits  an 
owter,  and  the  action  lies.  Allen  v.  Sallinger,  103-14. 
,  One  tenant  in  common  is  allowed  to  sue  alone  and  recover  the  entire 
wterest  in  the  property  against  another  claiming  adversely  to  his  co-ten- 
Mts  as  well  as  to  himself,  in  order  to  protect  their  rights  against  tres- 
passers and  disseisors.     Gilchrist  V.  Middleton,  107-663. 
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While  a  tenant  in  common  of  a  chattel  cannot  maintain  an  acti<m 
against  his  co-tenant  for  conversion  upon  the  ground  merely  that  his 
demand  for  possession  has  been  refused ;  yet,  if  the  tenant  in  possession 
withholds  the  common  property,  or  exercises  such  dominion  over  it  as 
amounts  to  a  denial,  or  is  inconsistent  with  the  rights  of  his  co-tenant, 
an  action  in  the  nature  of  trover  will  lie.     Waller  v.  Bowling,  108-389. 

Salts  on  notes  execnted  to  a  special  administrator  or  receiver.— A  general 
administrator,  succeeding  a  special  administrator  or  a  receiver,  maysne 
in  his  own  name  on  notes  given  to  the  special  administrator.  Cowles 
v.  Hayes,  71-230. 

Assignee  of  one  of  several  payees. — One  of  three  persons  to  whom  a  note 
is  payable,  as  executors,  cannot  assign  it  so  as  to  enable  the  assignee  to 
sue  in  his  own  name. — Johnson  v.  Mangum,  65-146. 

Guardian  after  settlement  may  sue  in  his  own  name. — The  relation  of  trust 
between  guardian  and  ward  may  continue  after  settlement,  for  any 
purpose,  or  with  no  purpose,  if  the  parties  desire.     Mebane  v.  Mebane, 

66-334. 

Ward  may  sue  in  his  own  name. — When  a  bond,  made  payable  to  a  guv- 
dian,  is  turned  over  to  the  ward  in  settlement,  the  latter  can  maintain 
an  action  on  it,  though  the  legal  title  may  have  been  transferred  by  the 
guardian's  endorsement  to  another.     Usry  v.  Suit,  91-406. 

Action  upon  a  note  ibr  purchase-money  of  land. — An  action  upon  a  note 
executed  to  a  deceased  person  during  his  life-time  for  land  sold  by  him 
should  be  brought  in  the  name  of  his  personal  representative.  Blank- 
enship  v.  Hunt,  76-377. 

Heirs  at  law  of  mortgagee. — Generally  speaking,  the  heirs  of  a  mortga- 
gee are  necessary  parties  to  proceedings  to  foreclose.  Where  the  mort- 
gagee assigned  his  interest  in  the  mortgaged  property,  became  insoU'cnt 
and  left  the  state,  leaving  in  his  heirs,  who  are  non-residents,  the  dry 
legal  title,  they  are  not  necessary  parties.    Etheridge  v.  Vemoy,  71-184' 

Change  of  ownership  pendente  lite. — If  a  change  of  ownership  takes 
place  during  suit,  the  new  owner  can  file  a  supplemental  complaint 
Murray  v.  Ferris,  71-492. 

Action  by  personal  representative  in  his  representative  capacity. — The  per- 
sonal representative  must  sue,  upon  causes  of  action  to  which  the  estate 
is  the  real  party  in  interest,  in  his  representative  capacity.  Rogers  v. 
Gooch,  87-442, 

Action  for  recovery  of  real  estate. — An  action  for  the  recovery  of  real 
estate  can  be  prosecuted  by  the  real  owner,  notwithstanding  adverse 
possession  by  a  third  person  at  the  time  of  the  conveyance,  although 
the  action  was  begun  before  the  statute  permitting  this  to  be  done. 
Buie  v.  Carver.  75-559 ;  Justice  v.  Eddings,  75-5S1. 

It  was  a  rule  of  the  common  law,  which  is  in  force  in  this  state,  that 
a  conveyance  of  land,  held  adversely  to  the  grantor  was  void,  as  to  the 
person  so  holding  adverse  possession  and  those  claiming  under  hiiOt 
but  was  valid  and  passes  title  as  to  all  the  rest  of  the  world.  This  is 
altered  by  The  Code,  ^  177,  to  the  extent  of  allowing  the  grantee  to  sue 
in  his  own  name,  provided  he,  or  any  grantor,  or  any  other  person 
through  whom  he  may  derive  title,  miglit  maintain  such  action,  not- 
withstanding such  conveyance  was  void,  by  reason  of  such  actual 
adverse  possession,  when  it  was  made.  Johnson  v.  Prairie,  94-773 » 
Osborne  v.  Anderson,  89-261. 


CLARK'S  CODE  OF  .CIVIL  PROCEDURE.  8l 


Action  by  equitable  owner  of  real  eatate. — The  owner  of  real  estate  can 
recover  it  in  an  action  of  ejectment  although  the  legal  estate  is  in  his 
trustee.  Murray  v.  Blackledge,  71-492  ;  Farmer  v.  Daniel,  82-152 ;  Con- 
roy  V.  Cheshire,  8&-375. 

The  equitable  owner  of  land  may  maintain  an  action  for  its  recovery 
though  Uie  legal  estate  is  in  his  trustee.     Murray  v.  Ferris,  71-4^2. 

A  purchaser  of  an  equity  of  redemption  has  a  sufficient  legal  interest 
in  the  land  to  enable  him  to  recover  possession  thereof  from  the  mort- 
gagor.   Black  V.  Justice,  86-504 ;  Davis  v.  Evans,  27-525. 

The  grantee  in  a  deed  conveying  only  a  life-estate,  though  it  was 
intend^  to  have  been  made  in  fee-simple,  cannot,  after  the  death  of 
the  grantor,  maintain  an  action  for  trespass,  as  the  equitable  owner  in 
possession.    Henley  v.  Wilson,  77-216. 

The  owner  of  an  equitable  estate  may  bring  an  action  in  the  nature  of 
gectment,  under  the  Code  system  of  procedure.  Taylor  v.  Eatman, 
92-601. 

One  who  has  the  right  of  possession  of  an  equitable  estate  in  land, 
may  maintain  an  action  for  the  possession.  Graves  v.  Trueblood,  96-495, 

Plaintiff  being  owner  of  the  equitable  estate  of  the  obligee  in  a  bond 
for  title,  and  of  a  one-fourth  share  of  the  legal  title,  can  recover  posses- 
sion in  an  action  of  ejectment  against  persons  claiming  under  such 
obligee.    Grubb  v.  Lookabill,  100-267. 

Where  one  who  has  an  equitable  title,  subsequently  acquires  the  legal 
title,  so  that  they  become  united  in  the  same  person,  the  former  is  merged 
in  the  latter.    Peacock  v.  Stott,  101-149. 

Subttitvted  nlsdntilb. — Where  an  amendment  was  allowed  without  objec- 
tion, by  which  new  parties  were  made  to  the  complaint,  and  subsequently 
the  names  of  the  original  parties  were  stricken  from  the  record,  but  no 
change  was  made  in  the  allegations  in  the  complaint,  the  action  might 
be  prosecuted  to  judgment  m  the  name  of  the  new  parties,  as  if  they 
bad  been  original  parties.     Richards  v.  Smith,  98-509. 

Corpttration. — Individual  stockholders,  in  their  own  name,  are  not  the 
proper  parties  to  assert  the  rights  of  a  corporation ;  action  should  be 
Drought  by  and  for  the  corporation  itself.  If  its  officers  or  other  stock- 
holders fail  to  do  their  duty  in  that  respect,  the  remedy  is,  as  a  general 
mle,  to  be  sought  within  the  corporate  organization.  Moore  v.  Mining 
Co..  104-534- 

Imniice  policy. — The  Constitution,  art.  10,  sec.  7,  clearly  looks  to  the 
provision  for  the  wife  and  children,  so  that  they  may  not  be  left  desti- 
tute by  the  death  of  an  insolvent  husband  and  father,  and  it  is  personal 
to  them  when  they  survive.     Hooker  v.  Sugg,  102-115, 

Petition  to  leU  land  to  make  assets. — A  judgment  was  obtained  and  dock- 
eted against  one  W.,  who  afterwards  purchased  a  tract  of  land,  and, 
being  at  the  time  indebted  beyond  his  ability  to  pay,  executed  a  deed  to 
one  C  and  died.  The  assignee,  for  value  of  the  judgment  brought 
action  to  declare  void  the  conveyance,  and  to  have  the  land  sold  in  dis- 
charge thereof.  The  defendant  demurred  that  onlv  the  administrator 
of  W.  could  maintain  an  action  to  sell  W.*s  land  :  lield^  that  the  demur^ 
rer  must  be  sustained.     Tuck  v.  Walker,  106-285. 

An  actlan  to  try  the  title  to  a  public  of&ce. — ^An  action  to  try  the  title  to  a 
public  office  may  be  brought  by  the  attorney  general,  either  on  his  own 
mformation  or  on  the  complaint  of  a  private  party.  People  v.  Hilliard, 
72-169 ;  Saunders  v.  Gatling,  81-298 ;  Brown  v.  Turner,  70-93.  See  \  607, 
A^>  and  notes  thereto. 
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Unlets  expressly  prohibited. — A  party  has  a  right  to  sue  in  his  own  name 
in  all  cases,  unless  expressly  prohibited.     Brown  v.  Turner,  70-9^ 

Bond  to  make  title. — A  bond  to  make  title  to  land  on  the  payment  of  the 
purchase-money  may  be  assigned,  and  an  action  for  damages  for  non- 
performance brought  by  the  assignee.    Utley  v.  Foy,  70-303. 

Purchaser  from  the  attorney  of  administrator. — One  purchasing  a  note, 
given  to  one  who  died  intestate  in  Virginia,  from  the  attorney  of  his 
administrator,  obtains  the  legal  title  and  may  sue  tliereon.  Riddick  x. 
Moore,  65-382. 

Administrator  of  deceased  gnardian. — An  administrator  of  a  deceased 
guardian  cannot  maintain  an  action  on  the  bond  of  a  clerk  and  master 
for  a  fund  due  the  ward.     Davis  v.  Fox,  69-435. 

Devisee. — A  testator's  will  contained  the  following  provision:  "It  is 
my  will,  and  I  direct  that  my  real  estate  and  personal  property  be  kept 
together  for  the  use  and  benefit  of  my  four  daughters  (naming  them'. 
as  long  as  they  or  any  two  of  them,  will  remain  together,"  and  three  of 
them  (one  having  died),  the  year  after  testator's  death,  lived  and  raised 
on  the  land  devised,  a  bale  of  cotton,  which  the  executor  took  and  sold : 
He/d,  that  they  were  entitled  to  recover,  and  that  a  justice  of  the  peace 
had  jurisdiction  of  the  action.     Stikeleather  v.  Stikeleather,  100-S9. 

Mortgage — action  to  recover  snrplns. — When  the  proceeds  of  real  estate, 
in  proceedings  to  foreclose  a  mortgage  ^iven  by  a  person  since  deceased, 
is  paid  into  the  clerk's  office  by  judicial  order,  and  subsequently  it  is 
directed  that  the  surplus  of  the  fund,  after  payment  of  mortgage  debt 
be  paid  to  the  administrator  of  the  mortgagor,  as  assets  to  pay  debts^ 
non-compliance  with  such  judgment  is  a  breach  of  the  bond  and  the 
administrator  is  the  proper  party  to  maintain  an  action  therefor.  Sharpc 
v.  Connelly,  105-87. 

Assignment  "for  collection." — The  purchaser  of  a  note  not  endorsed, 
from  one  to  whom  the  obligee  had  given  it  for  the  purpose  of  collection, 
does  not  become  the  real  party  in  interest.  McMinn  v.  Freeman,  68-341- 

A  party  to  whom  a  note  is  assigned,  merely  for  the  purposes  of  collec- 
tion, can  not  bring  suit  in  his  own  name  upon  it     Abrams  v.  Cureton, 

74-523. 

When  the  plaintiff  transfers  the  claim,  upon  which  an  action  is  subse- 
quently brought,  to  an  attorney  at  law,  for  collection,  with  directions  to 
him  to  apply  the  proceeds  to  demands  which  he  held  for  collection 
against  the  plaintiff  due  other  parties,  the  plaintiff  cannot  maintain  an 
action  in  his  name  to  recover  the  sum  alleged  to  be  due  upon  the  claim. 
The  effect  of  the  transfer  was  to  vest  the  ownership  of  the  claim  in  the 
attorney,  as  a  '*  trustee  of  an  express  trust,"  and  the  action  should  have 
been  brought  in  his  name  alone,  or,  in  conjunction  with  that  of  the 
cesiui  que  trust,     Wynne  v.  Heck,  92-414. 

Assignment  of  judgment. — The  assignee  of  a  judgment  can  maintain  an 
action  on  it  in  his  own  name.     Moore  v.  Nowell,  94-265. 

While  judgments  are  not  treated  as  contracts  for  all  purposes,  they 
are  so  treated  for  the  purpose  of  distinguishing  them  from  causes  of 
action  arising  ex  delicto,  and  are  not  embraced  in  \  177  of  The  Code,  for- 
bidding the  assignment  of  things  in  action  not  arising  out  of  contract 
Moore  v.  Nowell,  94-265. 

Not  assignable. — Any  claim  or  demand  can  be  transferred,  and  the 
assignee  maintain  an  action  on  it  in  his  own  name,  except  when  it  is  to 
recover  damages  for  a  personal  injury,  or  for  breach  of  promise  of  voax- 


CLARK'S  CX>DE  OF  CIVIL   PROCEDURE.  83 

riage,  or  when  it  is  founded  on  a  grant  made  void  by  statute,  or  when 
the  transfer  is  forbidden  by  statute,  or  when  it  would  contravene  public 
policy.    Petty  v.  Rousseau,  94-355- 

Eqiiitalile  owner  of  bills  aod  bonds. — ^The  equitable  owner  of  bills,  bonds 
and  promissory  notes  can  maintain  an  jaction  on  them  in  his  own  name, 
90  the  assignee  of  an  unendorsed  bond  or  note  may  bring  an  action  on  it 
in  his  own  name.     KiflF  v.  Weaver,  94-274. 

Bills,  bonds  and  promissory  notes,  and  all  other  evidences  of  debts, 
although  payable  to  order  and  not  endorsed,  may  be  given  as  donatiofies 
causa  mortis  and  the  donee  may  sue  on  them  in  his  own  name.  Kiff  v. 
Weaver,  94-274. 

EaslHUid  of  a  plaintiff  in  an  action  for  breach  of  promise. — The  husband  of 
a  plaintiff  in  an  action  for  breach  of  promise,  married  since  suit  com- 
menced, is  not  a  necessary  party  thereto.     Shuler  v.  Millsap,  71-297. 

Vegotiable  paper  endorsed  before  maturity. — A  negotiable  note  endorsed 
before  maturity,  is  not  subject  to  a  set-off  in  favor  of  the  maker  of  a 
debt  by  the  payee  at  the  time  of  making  the  note.  The  presumption  of 
law  is  that  the  holder  of  such  paper  is  the  owner,  that  he  took  it  for 
value  and  before  dishonor,  and  that  an  undated  endorsement  thereon 
was  made  at  the  date  of  the  note.  Tredwell  v.  Blount,  86-33  I  Pugh  v. 
Grant,  86-39  •  Applegarth  v.  Tillery,  105-407. 

The  maker  of  a  note  was  examined  in  a  supplemental  proceeding, 
brought  against  the  payee,  and  upon  such  exammation  admitted  that  he 
owed  the  payee  the  amount  of  the  note.  An  order  was  made  that  a  part 
of  the  moneV  due  on  the  note  be  paid  to  the  plaintiffs  in  such  proceed- 
ing, with  which  order  the  maker  complied.  At  the  time  the  proceedings 
were  commenced  the  payee  in  the  note  had  already  transferred  it,  dona 
fide,  and  before  maturity,  to  A,  who  was  never  made  a  party  to  the  pro- 
ceeding :  //eld,  that  A  could  recover  from  the  maker,  in  a  separate 
action,  the  full  amount  of  the  note,  with  interest  and  costs,  as  it  was  the 
maker's  folly  to  admit  owing  the  note  to  the  payee  before  ascertaining 
whether  the  note  had  been  negotiated  ;  and  A  not  being  a  party,  all  that 
was  done  in  the  supplemental  proceeding  was  res  inter  alios  as  to  him. 
Rice  V.  Jones,  103-226. 

The  assignee,  for  value  of  a  note  before  it  is  due,  and  without  notice, 
takes  it,  discharged  of  any  equities  of  the  maker,  or  anyone  claiming 
under  him,  against  the  payee.     Lawrence  v.  Weeks,  107-119. 

"^  3!  I79i  243  and  244,  posty  and  cases  there  cited. 

HbUer  of  unendorsed  negotiable  paper. — ^The  real  owner  of  a  negotiable  note 
may  sue  upon  it  without  endorsement.     Andrews  v.  McDaniel,  68-385. 

The  law  presumes  that  the  holder  of  negotiable  paper  is  the  owner 
and  took  it  for  value  and  before  dishonor,  and  that  an  undated  endorse- 
ment of  the  same  was  made  at  the  date  of  the  note.  Tredwell  v.  Blount, 
^33 ;  Pugh  V.  Grant,  86-39. 

The  possession  of  an  unendorsed  negotiable  note  or  bond  raises  a  pre- 
sumption that  the  holder  is  the  rightful  owner  thereof,  and  this  presump- 
tion is  not  rebutted  by  a  denial  in  the  answer.  Jackson  v.  Love,  82-405  ; 
Kiff  V.  Weaver,  94-274. 

The  holder  of  a  note  without  endorsement  now  sues  on  it  in  his  own 
name,  and  not,  as  formerly,  in  the  name  of  the  payee.  Abrams  v.  Cure- 
ton,  74-523. 

To  give  title  to  a  note  or  bond,  an  endorsement  or  assignment  is  not 
necessary.    Thompson  v.  Onley,  96-9. 

The  bare  possession  of  a  bond  or  note,  unendorsed,  by  a  stranger. 
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does  not  raise  a  presumption  that  it  is  the  property  of  the  person  having 
possession.     Thompson  v.  On  ley,  96-9. 

The  delivery  of  unendorsed  promissory  notes  passes  an  equitable  title. 
Carpenter  v.  Tucker,  98-316. 

Assignee  of  non-negotiable  paper. — ^The  assignee  of  paper  non-negotiable 
can  sue  in  his  own  name  (Bank  v.  Bynum,  84-24),  but  he  succe^  only 
to  the  rights  of  the  assignor,  and  is  affected  by  all  defences  a^^ainst  him 
at  the  date  of  the  assignment,  or  which  accrued  before  notice  thereof 
to  the  maker.     Havens  v.  Potts,  86-31. 

The  holder  of  a  bond  which  is  not  negotiable  may  sue  upon  it  in  his 
own  name.     Sutton  v.  Owen,  65-123. 

The  assignee  of  a  note  not  made  payable  to  bearer  or  order,  but  to  the 
payee  alone,  can  maintain  an  action  on  it,  and  this  though  there  is  no 
written  assignment.     Wilcoxon  v.  Logan,  91-449. 

The  assignee  of  a  promissory  note  or  bill  of  exchange  endorsed  before 
maturity,  takes  it  free  from  all  equities  and  defences  it  may  be  subject 
to  in  the  hands  of  the  payee ;  but  the  assignee  of  a  non-negotiabie 
instrument,  even  before  maturity,  takes  it  subject  to  all  equities  or  coun- 
terclaims existing  between  the  original  parties  at  the  time  of  the  assign- 
ment. Bonds  or  sealed  notes,  not  being  negotiable  until  after  endorse- 
ment, are  on  the  same  footing  with  non-negotiable  instruments  and  bills 
of  exchange  and  promissory  notes,  transferred  after  maturity.  Spence 
V.  Tapscott,  93-246. 

M.  executed  to  "  B.,  executor  of  R.  B.,"  a  bond  for  the  payment  of 
money  ;  B.  died  and  his  administrator  brought  action  for  the  recovery 
of  the  amount  due ;  B.  's  administrator  cannot  maintain  the  action,  and 
it  should  have  been  brought  by  the  administrator  de  bonis  non  of  R.  B. 
While  the  possession  of  a  bond  made  payable  to  another  party  will 
ordinarily  raise  a  presumption,  as  against  the  obligor,  that  he  who  has 
that  possession  is  the  rightful  owner,  and  will  enable  him  to  maintain 
an  action  thereon  in  his  own  name,  yet  where,  up>on  the  face  of  the 
instrument,  it  appears  that  the  person  to  whom  it  was  given  took  it  in 
a  fiduciary  capacity,  the  possession  by  the  personal  representative  raises 
no  presumption  that  his  intestate  had  become  the  owner  in  his  individ- 
ual capacity,  and  the  burden  is  upon  him  to  show  affirmatively  a 
transfer  of  ownership.     Ballinger  v.  Cureton,  104-474. 

Where  one  partner,  in  discharge  of  his  individual  indebtedness,  and 
"without  the  knowledge  or  consent  of  his  copartner,  transferred  to  W., 
by  endorsement  in  the  firm  name,  a  note  belonging  to  the  firm  and  past 
due,  the  partnership  receiving  no  benefit,  and  being,  at  the  time  insol- 
vent, and  the  note  was  afterwards  paid  by  the  obligor  to  W. :  Held^  in 
an  action  by  the  assignee  of  the  firm  againt  W.,  to  collect  the  amount 
paid  him,  that  the  plaintiff  was  entitled  to  recover.  In  such  case,  the 
amount  due  being  less  than  two  hundred  dollars,  a  justice  of  the 
peace  has  j  urisdiction  of  the  action.     Hartness  v.  Wallace,  106-427. 

AsBignment  without  prejudice. — A  defendant  cannot  set  off  against  the 
assignee  of  a  note,  assigned  after  maturity,  the  indebtedness  of  the 
assignor  to  him  at  the  date  of  the  assignment.  McConnaughey  v. 
Chambers,  64-284 ;  Neal  v.  Lee,  64-678. 

The  case  of  Neal  v.  Lea  is  expressly  overruled  and  the  contrary  doc- 
trine clearly  held  in  Harris  v.  Burwell,  65-584. 

A  note  transferred  after  it  is  due,  with  or  without  endorsement,  is  sub- 
ject to  any  set-off  which  the  maker  had  against  any  holder  at  the  time 
of  his  transfer  or  before  notice  thereof,  Martin  v.  Richardson,  ^255 ; 
Whedbee  v.  Riddick,  79-521 ;  Pugh  v.  Grant,  86-39. 

In  an  action  for  damages  for  non-performance  of  a  bond  to  make 
title,  a  note  given  to  one  of  the  obligors  to  induce  her  to  submit  to  a 
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private  examination,  cannot  be  used  as  a  counterclaim.     Utley  v.  Foy» 

7O-303- 
A  note  in  renewal  of  a  former  note  of  the  maker  for  money  A^'on  at 

cards,  given  to  one  who  is  endorsee  of  such  former  note  for  value  and 

withont  notice,  is  not  affected  by  the  ^jwi/wg' consideration.     Calvert  v. 

Williams,  64-168 ;  contra  if  the  new  note  had   been  executed  to  the 

original  payee.     Palmer  v.  Giles,  58-75. 

The  construction   placed  upon   this  section,   by  Harris  v.  Burw^ell, 
65-584,  and  Martin  v.  Richardson,  68-255,  is  confined  to  the  makers  of 
promissor}'  notes,  and  does  not  apply  as  between  endorsers.     Adrian  v. 
McCaskilf,  103-182. 

"When  a  note  is  endorsed  after  maturit}'  the  endorsee  takes  it  subject 
to  any  set-off  or  counterclaim  existing  at  that  time.  Lane  v.  Richard- 
son, 104-642. 

Inigmee  of  part  of  the  demand. — Where  the  holder  of  a  claim,  secured 
by  a  lien,  prior  to  the  commencement  of  the  action  assigns  a  portion  of 
a  claim  to  another,  such  assignee  is  not  a  necessary  party  to  the  action. 
Boyle  V.  Robbins,  71-130. 

Sec.  178.    Action  by  and  against  a  tnarried  woman,    C  C 
P.,  $,  56. 

When  a  married  woman  is  a  party,  her  husband  must 
be  joined  with  her,  except  that, 

(i)  When  the  action  concerns  her  separate  property,  she 
may  sue  alone. 

Where  the  action  conceme  her  separate  property, — A  married  woman  may 
sne  alone  when  the  action  concerns  her  separate  property.  McCormac 
^'  Wiggins,  84-278. 

Evihaad  neglecting  to  employ  connsel. — Where  the  wife  sued  jointly  with 
her  husband,  accepts  service  of  the  summons,  relying  on  him  to  employ 
counsel,  which  he  fails  to  do,  she  can  be  relieved  from  a  judgment 
taken  by  default  against  her.     Nicholson  v.  Cox,  83-48. 

Coneel  eelected  by  the  hneband. — A  judgment  against  a  married  woman, 
appearing  in  the  suit,  brought  against  her  jointly  with  her  husband,  by 
connsel  of  her  husband's  selection,  is  binding  on  her,  unless  it  is 
obtained  by  the  fraudulent  combination  of  the  husband  with  the  adverse 
litigant    Vick  v.  Pope,  81-22. 

Power  of  attorney  to  diemiBs  an  action. — A  power  of  attorney,  given  by 
a  married  woman  to  dismiss  an  action  concerning  her  land,  need  not  be 
registered.     Hollingaworth  v.  Harman,  83-153. 

Pflnonal  representative  of  hnaband  a  necessary  party. — In  an  action  to 
foreclose  a  mortgage  upon  the  separate  estate  of  the  wife,  made  to 
secure  a  debt  of  the  husband,  his  personal  representative  (he  being 
dead)  is  a  necessary  party.     Mebane  v.  Mebane,  00-34. 

Wift  not  a  necessary  party. — The  wife  is  not  a  necessary  part^  in  an 
action  brought  by  her  husband  as  tenant  by  the  courtesy  initiate  to 
recover  her  mud.     Wilson  v.  Arentz,  70-670. 

Where  tlie  feme  covert  is  a  defmdant. — A  decree  for  the  sale  of  land  is  not 
cOQclnsive  upon  Si/eme  covert  defendant  whose  husband  is  not  served 
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with  process  nor  otherwise  made  a  party,  nor  leave  obtained  from  the 
court  to  proceed  without  him.     Gully  v.  Macy,  81-356. 
}      The  defence  of  coverture  must  be  made  in  apt  time  in  order  to  be 
available.     Neville  v.  Pope,  95-346. 

An  action  to  recover  possession  of  land  may  be  sustained  against  a 
married  woman  alone,  whose  husband  is  an  alien,  resides  abroad,  or  has 
abandoned  his  wife,     Finley  v.  Saunders,  98-462. 

Tenant  by  the  courtesy. — A  tenant  by  the  courtesy  initiate  has  an  interest 
in  the  land,  and  is  a  necessary  party  to  an  action  concerning  it,  and  if  he 
refuses  to  be  a  co-plaintiff  with  his  wife  in  such  action,  he  should  he 
made  a  defendant.  Where  the  action  concerns  the  wife's  separate  prop- 
erty, or  is  between  herself  and  him,  she  may  sue  alone.  McGlennarj' v. 
Miller,  90-215. 

Action  against  husband  and  wife  for  wife's  land. — Where  husband  and  wife 
are  jointly  sued  for  the  wife's  land,  the  plaintiflf  is  not  entitled  to  a  judg- 
ment for  the  husband's  interest  upon  his  failure  to  answer.  Walton  v. 
Parish,  95-259. 

Divorce  a  mensa  et  thoro. — A  divorce  a  mensa  et  thoro  does  not  change 
the  property  rights  of  either  the  husband  or  wife.  Castlebury  v.  May- 
nard,  95-281. 

Action  for  breach  of  promise. — The  husban-d  of  a  plaintiff  married  after 
suit  brought  is  not  a  necessary  party  in  an  action  for  breach  of  promise 
of  marriage.     Shuler  v.  Millsap,  71-297. 

The  right  to  sne  alone  does  not  remove  the  protection  of  coverture  as  regards 
the  statnte  of  limitations. — The  right  to  sue  alone  is  a /r^  w7^^^  which  may 
be  used  to  the  advantage  of  ^  feme  covert^  but  cannot  operate  to  her 
prejudice,  and  does  not  remove  the  disability  of  coverture  so  as  to  allow 
the  statute  of  limitation  to  bar  her  right  of  action.  Lippard  v.  Troutman, 
72-551 ;  Briggs  v.  Smith,  83-306  ;  Campbell  v.  Carter,  95-150. 

Jurisdiction. — A  proceeding  under  the  statute  (The  Code,  \  1790)  to  estab- 
lish a  claim  against  a  feme  covert ^  and  to  have  a  lien  declared  for  mate- 
rials furnished,  and  work  and  labor  done,  in  erecting  a  house  on  her 
land,  must  be  brought  before  a  justice  of  the  peace,  if  the  amount 
claimed  is  under  two  hundred  dollars.  Where  the  proceeding  is  not 
under  the  statute,  but  a  civil  action,  to  coerce  payment  out  of  the  sepa- 
rate estate  of  a  feme  covert^  for  her  contracts,  the  superior  court  alone 
has  jurisdiction,  although  the  amount  be  less  than  two  hundred  dollars. 
Sniaw  V.  Cohen,  95-85. 

Justices  of  the  peace  have  no  jurisdiction  to  enforce  contracts  of  & 
married  woman,  unless  she  is  Sifree  trader^  whether  she  has  separate 
property  which  she  has  charged  or  not  Doroughty  v.  Sprinkle,  80-300 ; 
Berry  v.  Henderson,  102-525. 

Ante-nuptial  debts  of  a  married  woman  up  to  two  hundred  dollars  can 
be  recovered  by  action  against  her  before  a  justice  of  the  peace.  The 
Code,  1 1823 ;  Hodges  v.  Hill,  105-130. 

Service  of  smnmons. — In  all  actions  whose  object  is  to  bind  real  estate 
belonging  to  the  wife,  service  of  the  summons  must  be  made  personally 
upon  her  as  well  as  upon  her  husband.     Rowland  v.  Perry,  64-578. 

(2)  When  the  action  is  between  herself  and  her  husband 
she  may  sue  or  be  sued  alone  ; 

And  in  no  case  need  she  prosecute  or  defend  by  a  guard- 
ian or  next  friend. 
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Suit  between  wift  and  hoBband. — A  married  woman  may  sue  her  husband 
or  be  sued  by  him  alone.  McCormac  v.  Wiggins,  84-278 ;  Manning  v. 
Manning,  79-293- 

Where  B.,  the  husband,  conveyed  a  tract  of  land  to  S.,  in  trust  *'to 
allow  the  said  B.  and  M.  his  wife  to  have  the  rents,  etc.,  for  their  own 
use;  and  further,  that  out  of  said  rents,  etc.,  to  support  the  said  M.  in 
such  manner  as  she  has  heretofore  lived,*'  the  wife  could,  in  her  name 
alone,  maintain  an  action  against  the  trustee  and  the  husband  to  compel 
a  performance  of  the  trust,  especially  as  it  was  evident  the  husband 
rerased  to  be  associated  with  her,  and  it  was  probable  the  plaintiff  might 
be  entitled  to  some  relief  against  Jiim.     Barnes  v.  Barnes,  104-613. 

8ecm  179.    Action  by  executor ,  trustee,  t&c.    €•  C  P.^  «•  57* 

An  executor  or  administrator,  a  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute,  may  sue 
without  joining  with  him  the  person  for  whose  benefit  the 
action  is  prosecuted.  '  A  trustee  of  an  express  trust,  within 
the  meaning  of  this  section,  shall  be  construed  to  include  a 
person  with  whom,  or  in  whose  name,  a  contract  is  made 
for  the  benefit  of  another. 

Giuxdian. — A  guardian  may  sue  for  the  benefit  of  his  wards  without 
joining  the  waras  as  parties.     Rankin  v.  Allison,  64-673. 

fturivor  of  joint  gnardianB. — A  survivor  of  joint  guardians  may  sue  on  a 
note  payable  to  both.     Biggs  v.  Williams,  66-427  ;   Mebane  v.  Mebane, 

iimlniftrator  of  guardian, — ^The  administrator  of  a  deceased  guardian 
cannot  maintain  a  suit  on  the  bond  of  a  clerk  and  master  for  a  sum  due 
the  ward  of  such  deceased  guardian.  Davis  v.  Fox,  69-435  ;  Alexander 
V.  Wriston,  81-19 1. 

Tnstees. — A  trustee  may  sue  upon  a  bond,  given  to  his  cestui  que  trusty 
in  his  own  name.     Davidson  v.  Elms,  67-228. 

Where  a  judgment  recovered  against  a  guardian  has  been  assigned  to 
a  person  who  paid  the  amount  of  it  with  the  money  of  one  of  the  sure- 
tics,  the  plaintiff  in  such  judgment,  and  not  the  assignee  of  it,  is  the 
trustee  of  an  express  trust,  who  can  sue,  as  relator  in  an  action  upon  the 
guardian  bond.    Jones  v.  McKinnon,  87-294. 

An  assignment  of  a  note  for  the  purpose  of  collection  merely  does  not 
constitute  the  assignee  a  trustee  of  an  express  trust     Abrams  v.  Cureton, 

74-523. 

The  possession  and  working  of  a  mill  afler  its  transfer  to  a  trustee  is 
prima  facie  evidence  of  a  personal  interest  in  its  operations,  entitling  the 

Srty  to  an  action  for  damages  against  one  impeding  its  work,  through 
e  trustee  must  sue  for  damages  affecting  the  laud  as  an  inheritance. 
Salisbury  v.  Railroad,  91-490. 

i««iver. — A  receiver  appointed  by  the  United  States  Court  is  not  a 
"trustee  of  an  express  trust"  within  the  meaning  of  this  section,  nor 
one  "cjcpressly  authorized  by  statute,*'  so  as  to  enable  him  to  sue  in 
behalf  otthe  corporation  placed  in  his  hands  for  settlement.  Battle  v. 
Davis,  66-252. 
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A  receiver  may  bring  an  action  witboat  leave  of  court  Weill  t. 
Bank,  106-1 ;  Gray  v.  Lewis,  94-392. 

AsBlgnee. — ^The  assignee  of  an  insolvent  firm  can  maintain  an  action  to 
recover  proceeds  of  a  note  to  the  firm  which  had  been  wrongfully  passed 
over  by  one  of  the  firm  for  his  individual  indebtedness.  Haituess  v. 
Wallace,  106-427. 

Administrator.—  In  an  action  by  an  administrator  against  the  bond  of  a 
previous  administrator,  the  next  of  kin  of  the  intestate  need  not  be 
joined.  Flack  v.  Dawson,  69-42.  See  also  cases  cited  under  5 1??* 
ante. 

Sec.  280.   Infanta  to  sue  by  guardian  or  next  friend,   €*  C. 
P.,  8.  68.    1870r'71,  c  233,  tt.  1.    1871'''72,  c.  95.  a.  L 

In  actions  and  special  proceedings  whenever  any  of  the 
parties  plaintiff  are  infants,  idiots,  lunatics  or  persons  non 
compos  menttSy  whether  said  infants,  idiots,  lunatics  or  per- 
sons non  compos  mentis  be  residents  or  non-residents  of  this 
state,  said  infants,  idiots,  lunatics  or  persons  noft  compos 
mentis  shall  appear  by  their  general  or  testamentar>'  guar- 
dian, if  they  have  any  within  the  state,  and  if  there  shall 
be  no  such  guardian,  then  said  infants,  idiots,  lunatics  or 
persons  non  compos  mentis  may  appear  by  their  next  friend. 

Persons  having  an  adverse  interest  cannot  act  as  next  friend  or  gnardiuL.— 
No  one  who  has  an  interest  in  the  action  hostile  to  that  of  the  infants 
will  be  permitted  to  conduct  the  same.     George  v.  High,  85-113. 

Foreign^  guardian. — A  guardian  appointed  in  another  state  has  no  au- 
thority to  represent  his  wards  in  suits  and  proceedings  in  this  state,  but 
when  he  brings  suit  for  them  as  guardian  it  will  be  treated  as  if  he  were 
next  friend.     Tate  v.  Mott,  96-19. 

Infeuits  bound  by  judgment. — Infants  may  sue  and  be  sued,  and  are  as 
much  bound  by  the  judgment  as  persons  sui  juris ^  but  infants  must  sue 
by  next  friend  or  guardian,  and  defend  actions  against  them  by  a  re^lar 
guardian,  or,  if  they  have  none  in  this  state,  b}-  a  guardian  ad  lUew- 
Ward  V.  Lowndes,  96-367. 

Where  an  infant  sues  by  a  next  friend,  he  is  as  much  bound  by  the 
judgment  as  an  adult,  and  this  rule  applies  to  non>resident  as  much  as 
to  resident  infants.     Tate  v.  Mott,  96-19. 

It  is  not  essential  that  the  infant  should  know  that  an  action  has  been 
brought  in  his  favor  by  a  next  friend,  as  his  incapacity  to  jud^e  for  him- 
self is  presumed,  but  the  court  may  inquire  into  the  propnety  of  the 
action  and  take  such  steps  as  may  be  necessary.     Tate  v.  Mott,  96-19. 

Where  the  lands  of  infants  are  sold  under  an  order  of  the  superior 
court  upon  an  ex  parte  petition,  in  which  the  infants  are  represented  by 
next  friend,  it  is  presumed  that  the  court  protected  their  interests,  anU 
was  careful  to  see  that  tliey  suffered  no  prejudice.  Tyson  v.  Belcher, 
102-112. 

Hext  friend  removable. — The  court  has  power,  for  good  cause  shown,  to 
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remove  the  next  friend  of  an  infant  litigant,  and  appoint  another  as  oflen 
as  may  be  necessary.     Tate  v.  Mott,  96-19. 

AppointmeiLt  not  impeacliable  collaterally. — The  presence  of  a  next  friend 
or  guardian  ad  litetn  to  represent  an  infant,  and  his  recognition  by  the 
coart,  precludes  inquiry  as  to  his  authority  to  act  in  a  collateral  pro- 
ceeding.   Sumner  v.  Sessoms,  94-371. 

Hon  compos  mentis. — ^Persons  nofi  compos  mentis  may  sue  by  their 
next  friend  when  they  have  no  general  or  testamentary  guardian.  Smith 
V.  Smith,  106-498. 

Onazdiaii  or  next  firiend  not  party  to  salt. — One  who  conducts  a  suit  as 
guardian  or  next  friend  of  infants  is  not  a  party  of  record  nor  estopped 
by  it  The  infants  themselves  are  the  real  plaintiffs.  George  v.  Hi§h, 
85-113;  Branch  v.  Goddin,  60-497 ;  Mason  v.  McCormick,  75-263 ;  Smith 
V.  Smith  108-365. 

For  appointment  of  guardians  ad  litem  and  next  friends,  see  J  iSi 
and  rules  of  superior  court  16  and  17,  post. 

See,  ISl,    JnfantSf  etc.,  tQ  defend  by  guardian  ad  litenu    C 
C.  P.,  8.  59.    1870-'71,  c.  233,  s.  5.    lS71-'2,  c.  95,  s.  2. 

In  all  actions  and  special  proceedings,  whenever  any  of 
the  defendants  are  infants,  idiots,  lunatics  or  persons  non 
compos  mentis^  said  infants,  idiots,  lunatics  or  persons  non 
compos  mentis  shall  defend  by  their  general  or  testamentary 
guardian,  if  they  have  any  within  this  state,  whether  said 
infants,  idiots,  lunatics  or  persons  non  compos  mentis  are 
residents  or  non-iesidents  of  this  state  ;  and  if.  said  infants, 
idiots,  lunatics  or  persons  non  compos  mentis  have  no  gen- 
eral or  testamentary  guardian  within  this  state,  and  any  of 
the  defendants  in  said  action  or  special  proceeding  shall 
have  been  summoned,  then  it  shall  be  lawful  for  the  court, 
wherein  said  action  or  special  proceeding  is  pending,  upon 
motion  of  any  of  the  parties  to  the  said  action  or  special 
proceeding,  to  appoint  some  discreet  person  to  act  as 
guardian  ad  litem  to  defend  in  behalf  of  such  infants, 
idiots,  lunatics  or  persons  non  compos  mentis^  and  such 
guardian  so  appointed  shall,  if  the  cause  in  which  he  is 
appointed  be  a  civil  action,  file  his  answer  to  the  complaint 
within  the  time  required  for  other  defendants,  unless  such 
time  be  extended  by  the  court  for  good  cause  ;  and  if  the 
cause  in  which  he  is  so  appointed  be  a  special  proceeding,  a 
copy  of  the  complaint,  with  the  summons,  shall  be  served 
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/^  on  said  guardian  ad  litem^  and  after  twenty  days'  notice  of 
""^  said  summons  and  complaint  in  such  special  proceeding, 
^\  and  after  answer  filed  as  above  prescribed  in  such  civil 
\^^     action,  the  court  may  proceed  in  the  cause  to  final  judg- 
'\/         ment  and  decree  therein  in  the  same  manner  as  if  there 
had  been  personal  service  upon  the  said  infant,  idiot,  luna- 
tic or  person  non  compos  mentis^  defendants,  and  any  decree 
or  judgment  in  the  case  shall  conclude  the  infant,  idiot, 
lunatic  or  person  non  compos  metitis^  defendants,  as  effect- 
ually as  if  he  or  they  had  been  personally  summoned. 

General  guardian. — Service  of  process  against  infants  should  be  made 
on  their  general  guardian,   if  they  have  one.     Chambers  v.  Penland, 

78-53. 

PlaintifF  not  bound  to  move  far  appointment  of  gn^^ardian  ad  litem. — A  plain- 
tiff is  not  bound  to  move  for  the  appointment  of  a  guardian  act  litem 
of  an  infant  defendant,  and  his  failure  to  do  so  is  not  such  a  letches  9S 
will  work  a  discontiuuance.\  Turner  v.  Douglas,  72-127, 

Guardian  ad  litem  cannot  be  appointed  nntU  the  Bammons  is  served  upon  the 
infant  defendants. — A  guardian  ad  liteftt  cannot  be  appointed  until  the  sum 
mons  is  properly  served  and  the  other  requirements  of  this  section  com- 
plied with.     Hyman  v.  Jarnigan,  65-96. 

Whether  a  valid  sale  of  an  infant's  land  can  be  made  without  service 
of  a  summons  upon  him,  quaere.     Allen  v.  Shields,  72-504. 

The  section  permits  the  appointment  of  a  guardian  ad  litem  for  a 
defendant  who  is  an  infant  or  non  compos^  only  after  service  on  the 
infant,  etc.     Moore  v.  Gidney,  75-34;  Nicholson  v.  Cox,  83-44. 

A  decree  is  not  conclusive  upon  infant  defendants  who  are  not  served 
with  process,  and  where  the  guardian  ad  litem  was  nominated  by  the 
plaintiff,  and  filed  au  answer  prepared  for  him  at  the  plaintiff 's  instance, 
without  inquiry  into  the  rights  of  the  infant  defendants,  the  decree  will 
be  set  aside.     Gulley  v.  Macey,  81-356. 

A  judgment  obtained  before  the  C.  C.  P.  will  not  be  vacated  because 
some  of  a  number  of  infant  defendants,  united  in  interest,  appeared  by 
a  guardian  ad  litem  appointed  without  process  previously  served  on 
such  infants.  As  to  actions  brought  since  C.  C.  P.,  a  previous  service 
of  process  is  required  before  the  court  can  appoint  a  guardian  ad  litem. 
Matthews  v.  Joyce,  85-258 ;  Fry  v.  Currie,  91-436. 

Where,  unaer  the  former  system,  a  petition  to  sell  land  for  assets  was 
filed  in  a  court  having  jurisdiction  of  the  proceeding,  and  a  guardian 
ad  litem  was  appointed,  but  no  service  was  made  on  the  infants,  even 
if  the  judgment  was  irregular,  it  was  not  void  and  could  not  be  attacked 
collaterally.     Hare  v.  Holloman,  94-14. 

Where  the'  record  sbows  that  a  guardian  ad  litem  was  appointed,  but 
it  does  not  appear  affirmatively  that  the  infant  was  ever  served,  the 
defect  must  be  taken  advantage  of  in  a  direct  proceeding  to  attack  the 
judgment,  and  is  not  available  in  a  collateral  action.  Sumner  v.  Ses- 
sonis,  94-371- 

Before  the  adoption  of  the  new  system  of  procedure,  it  was  the  coffl- 
^  mon  practice  for  the  administrator  to  file  his  petition  to  sell  land  for 
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assets,  and  if  the  heir  was  an  infant,  to  have  a  guardian  ad  litem 
appointed  without  any  service  upon  the  infant  at  all.  Cates  v.  Pickett,. 
97-21. 

Note.— See  the  curative  statute,  J  387,  post^  and  cases  cited. 

lalkats  cannot  accept  service. — Infant  defendants  cannot  accept  service 
of  process.    Bass  v.  Bass,  78-374 ;  Nicholson  v.  Cox,  83-44. 

Where  the  gnardian  ad  litem  doee  not  accept. — If  the  guardian  ad  litem 
who  is  appointed  does  not  accept  and  defend  as  the  law  prescribes,  the 
judgment  is  void  as  to  the  infants.     Isler  v.  Murphy,  71-436. 

Guardian  ad  litem  not  taxable  with  costs. — Guardians  ad  litem  are  not 
parties  to  the  action,  and  can  only  be  taxed  with  costs  when  the  court 
.  adjudges  that  there  was  bad  faith  or  mismanagement,  or  that  they  offi- 
ciously procured  themselves  to  be  appointed  to  bring  an  unnecessary 
action.    Smith  v.  Smith,  108-365. 

Proceedings  apparently  regular.  ~  Where  it  appears  in  the  record  that  all 
the  defen(£uits  were  served,  and  it  does  'not  appear  that  any  of  them 
were  infants,  the  judgment  is,  on  its  face,  regular,  and  if  any  of  the 
defendants  wish  to  set  up  infancy,  it  must  be  done  by  motion  in  the 
cause  to  set  the  judgment  aside  for  irregularity.  Burgess  v.  Kirby,  94-575. 

Chiardian  ad  litem  appointed  only  upon  an  application  in  writing. — The 
conrt  should  see  that  the  next  friend  or  guardian  ad  litetn  is  appointed 
iipon  due  consideq^tion  of  an  application  hi  writing,  and  not  upon  a 
simple  suggestion.     Morris  v.  Gentry,  8^-248. 

The  provisions  of  the  statute  in  regard  to  the  appointment  of  guar- 
dians ad  litem  should  be  strictly  observed,  but  mere  irregularities  in 
observing  them,  not  affecting  a  substantial  right,  will  not  vitiate  judg- 
ments and  decrees  obtained  in  the  action  or  proceeding  in  which  such 
irregularities  exisL     White  v.  Morris,  107-92  ;  Ward  v.  Lowndes,  96-367. 

Xnegnlar. — ^Regularly  the  guardian  ad  litem,  should  be  served  with 
summons  and  a  copy  of  complaint,  and  should  file  answer  for  infant 
defendant.  If  this  is  not  done,  there  is  irregularity.  Coffin  v.  Cook, 
106-376;  White  V.  Morris,  107-92. 

XoTE. — See  Rule  17,  of  rules  prescribed  by  the  supreme  court  for  the 
superior  courts,  post. 

Sec,  182.    Guardian  adlitetn  to  file  answer,    1870'*7If  o. 
233, 8.  4. 

Whenever  any  guardian  ad  litem  shall  be  appointed,  he 
shall  file  an  answer  in  said  action  or  special  proceeding, 
admitting  or  denying  the  allegations  thereof ;  the  costs  and 
expenses  of  which  said  answer,  in  all  applications  to  sell  or 
dixade  the  real  estate  of  said  infants,  shall  be  paid  out  of 
the  proceeds  of  the  property,  or  in  case  of  a  division,  shall 
be  charged  upon  the  land,  if  the  sale  or  division  shall  be 
ordered  by  the  court,  and  if  not  ordered  in  any  other  man- 
ner the  court  shall  direct. 
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Answer. — The  guardian  ad  liUfn  should  file  an  answer  for  the  infant 
defendants.     Moore  v.  Gidney,  75-34. 

If  the  guardian  ad  litem  files,  without  inquiry  into  the  rij^hts  of  the 
infant  defendants,  an  answer  prepared  for  him  at  the  plaintiff's  instance, 
the  judgment  will  not  concluae  tne  infant  defendants.  Gulley  v.  Macev, 
81-356. 

Ho  answer  filed. — Where  the  record  shows  that  a  guardian  ad  liUm  was 
appointed  in  1866,  but  no  answer  was  filed  for  the  infants,  and  no  effort 
made  to  assert  their  rights,  but  the  infants  delayed  action  until  jthe 
youngest  of  them  was  twenty-four  years  old  :  //  was  held,  that' the  cause 
would  not  be  opened  to  allow  them  to  assert  their  rights,  when  it  had 
proceeded  to  an  end  and  all  that  was  necessary  was  a  final  decree.  \^'il- 
liams  V.  Williams,  94-732. 

Sec.  183.     Who  to  he  jdaintiffs.    C.  C.  P.,  8.  00. 

All  persons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  relief  demanded,  may  be  joined  as 
plaintiffs,  except  as  otherwise  provided. 

Widow  and  administrator  of  a  tenant  in  common. — Where  one  tenant  in 
common  dies,  both  his  widow  and  administrator  are  necessary  parties  in 
a  petition  filed  by  the  other  tenants  in  common  for  partition.  Gregory 
V.  Gregory,  69-522. 

Tenants  in  common. — The  executor  of  one  of  two  tenants  in  common 
may  sue  on  the  bond  of  a  clerk  of  the  superior  court  to  recover  money 
received  by  him  on  a  sale  of  the  lands  for  partition,  without  joining  the 
co-tenant  of  his  testator.     State  v.  Blair,  76-78. 

One  tenant  in  common  may  sue  without  joining  his  co-tenants  for  the 
recovery  of  the  possession  of  the  common  property.  Thames  v.  Jones, 
97-121 ;  Fox  V.  Stafford,  90-296;  Overcash  v.  Griflin,  89-384  ;  Yancey  v. 
Greenlee,  90-317  ;  Lafoon  v.  Shearin,  95-391. 

See^  also,  ?  173,  and  cases  cited. 

Immaterial  whether  plaintiff  or  defendant. — It  is  immaterial  whether  a 
party  to  the  action  is  made  plaintiff  or  defendant.  Teague  v.  Downs, 
69-280. 

Stockholders  individually  liable. — Where  the  stockholders  of  a  bank  are 
made  by  the  charter  liable  to  "paj'  the  creditors  of  the  bank,**  the 
creditors  are  joint  obligees,  and  the  action  must  be  brought  in  the  name 
of  the  plaintiff  and  all  other  creditors  who  will  become  parties  to  the 
action.  Von  Glahn  v.  Harris,  73-323;  Von  Glahn  v.  lyatimer,  73-333  *» 
Longv.  Bank,  81-41. 

Creditors. — Different  creditors  may  unite  in  one  action  to  set  aside  a 
fraudulent  conveyance  of  the  common  debtor.  Wall  v.  Fairley,  73-464  '> 
Mebane  v.  Lay  ton,  86-571. 

In  a  creditors'  bill. — ^The  right  of  any  creditor  to  become  a  plaintiff  in  a 
creditors*  bill  rests  upon  the  same  ground  as  his  right  to  sue  alone,  and 
the  possession  of  eviaences  of  debt,  accompanied  by  verifying  affidavits, 
makes  siprimajacie  case  justifying  an  order  of  admission.  Longv. 
Bank,  85-354. 

Where  in  a  creditors'  bill  a  party's  claim  is  disputed,  he  must  gets 
standing  in  court  by  establishing  his  own  claim  before  he  can  dispute 
that  of  another.     Moore  v.  Edwaras,  92-43. 
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Where  an  action  is  brought  by  one  creditor,  in  behalf  of  himself  and 
all  other  creditors,  every  creditor  has  an  inchoate  interest  in  the  suit, 
and  is,  in  an  essential  sense,  a  party  to  the  action.  If  a  creditor  insti- 
tutes an  independent  action  to  recover  his  demand,  he  may  be  enjoined 
and  forced  to  seek  his  remedy  in  the  creditor's  bill,  and  if  he  declines  to 
do  so  he  is  bound  by  the  decree  in  such  action.  Dobson  v.  Simon  ton, 
93-268. 

An  action  may  be  brought  by  a  single  creditor,  or  as  many  as  he  may 
choose  to  unite  with  him,  and  is  in  the  nature  of  a  judgment  creditor's 
bill,  and  the  plaintiff  or  plaintiffs  in  such  action  acquire  a  preference 
by  way  of  equitable  lien  upon  both  the  legal  and  equitable  assets  of  the 
debtor  from  the  commencement  thereof.     Hancock  v.  Wooten,  107-9. 

Vext  of  kin. — In  a  suit  upon  an  administration  bond  the  next  of  kin  of 
the  intestate  are  not  necessary  parties^  and  in  such  a  suit  the  administrator 
of  the  principal  in  the  bond  need  not  be  joined.     Flack  v.  Dawson,  69-42. 

The  interest  which  requires  a  party  to  be  Joined. — ^The  interest  which 
requires  an  additional  party  to  be  made  is  an  interest  in  the  controversy 
and  not  an  interest  in  the  thing  which  is  the  subject  of  controversy. 
Wade  V.  Saunders,  70-277. 

Conflicting  claimants.— A  party  who  is  sued  on  a  note  given  for  the  rent 
of  land  may  allege  that  a  third  party  claims  the  land  by  a  paramount 
title,  and  has  brought  suit  for  damages  during  the  same  term,  for  which 
the  note  was  gfiven,  and  require  such  a  party  to  be  made  plaintiff.  Mc- 
Kesson V.  Mendenhall,  64-502. 

Withdrawal  of  plaintiff. — One  of  several  parties  plaintiff  withdrew,  on 
leave  of  the  court,  from  the  action  :  Held,  he  is  not  bound  by  a  subse- 
quent judgment  rendered  in  the  case.     Owen  v.  Alexander,  70-1. 

Set^  also,  cases  cited  under  \  179,  ante. 

Sec,  184.  Who  to  be  defendants.    C.  C  P.9  8.  61. 

Any  person  may  be  made  a  defendant  who  has,  or  claims, 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or 
who  is  a  necessary  party  to  a  complete  determination  or 
settlement  of  the  questions  involved  therein ;  and  in  an 
action  to  recover  the  possession  of  real  estate,  the  landlord 
and  tenant  thereof  may  be  joined  as  defendants ;  and  any 
person  claiming  title  or  right  of  possession  to  real  estate 
may  be  made  party  plaintiff  or  defendant,  as  the  case  may 
require,  to  any  such  action. 

PreeeedingB  to  lay  oif  dower. — One  claiming  land  by  purchase  from  a 
decedent  is  a  proper  party  defendant  in  proceedings  for  dower  therein 
by  the  widow  of  such  decedent.  Carney  v.  Whitehurst,  64-426  ;  Moore, 
ex  parte,  64-90. 

Proeeedingt  to  fbredose. — A  married  woman  who,  with  her  husband,  exe- 
cutes a  mortgage  of  land,  is  a  necessary  party  defendant  in  foreclosure 
proceedings.     Nimrock  v.  Scanlin,  87-119. 

Attachment  of  mortgaged  property. — So,  too,  a  mortgagee  may  join  with 
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his  mortgagor  in  defending  an  attachment  against  the  mortgaged  prop- 
erty.    Bear  v.  Cohen,  65-511. 

Action  for  the  recovery  of  real  estate. — When  in  an  action  of  ejectmeat 
both  the  plaintiff  and  a  third  party  claim  to  be  the  landlord  of  defend- 
ant, such  third  part^  has  a  right,  upon  affidavit,  to  be  let  in  as  a  party 
defendant  to  the  action.     Rollins  v.  Rollins,  76-264. 

In  a  suit  b]^  a  purchaser  at  an  execution  sale,  seeking  to  dispossess  the 
husband  of  his  wife's  land,  the  wife's  possessory  right  is  such  an  interest 
in  the  controversy  as  entitles  her  to  be  made  a  party  defendant  Cedl 
V.  Smith,  81-285. 

In  an  action  to  recover  land,  a  third  party,  claiming  to  be  joint  owner 
with  the  defendant,  has  the  right,  on  affidavit,  to  be  let  in  as  a  party 
defendant.     Lytle  v.  Bergen,  82-301. 

In  an  action  to  recover  land,  where  the  defendant  in  possession  has 
mortgaged  the  land,  and  it  has  been  sold,  upon  default,  under  the  mort- 
gage, the  purchaser  at  the  sale  is  entitled  to  be  made  a  party  defendant 
upon  application.     Keathley  v.  Branch,  84-202. 

Where  any  one  has  equitable  claims  upon  land  he  should  be  made  a 
party  defendant  in  an  action  to  recover  land,  but  not  in  an  action  to 
enforce  specific  performance  of  a  contract  to  convey  it  Swepson  v. 
Johnson,  84-449. 

Interest  in  the  controversy.— The  claim  adverse  to  the  plaintiff  inust  be 
of  an  interest  in  the  controversy,  and  not  merely  an  interest  in  the  thing 
in  controversy,  to  require  such  claimant  to  be  made  a  party  defendant 
Wade  V.  Saunders,  70-277. 

In  an  action  ijpon  the  defendant's  bond  to  recover  purchase-money  oi 
land,  a  third  person  claiming  title  to  the  land  adverse  to  the  plaintin,  is 
not  a  proper  or  necessary  party.     McDonald  v.  Morris,  89-99. 

Creditors. — Creditors  are  proper  parties  to  a  proceeding  brought  by  a 
legatee  or  distributee  against  an  executor  or  administrator  for  au  account 
and  settlement  of  the  estate,  for,  in  such  case,  the  legatee  or  distributee 
has  a  right  to  have  an  account  taken,  to  ascertain  the  balance,  after  pro* 
viding  for  all  the  debts.     Carlton  v.  Byers,  93-302. 

Creditors  are  not  proper  parties  to  a  proceeding  brought  by  an  admin- 
istrator against  the  next  of  kin  of  his  intestate  for  a  settlement  of  the 
estate.     Carlton  v.  Byers,  93-302. 

Landlord. — The  landlord  may  be  joined  with  the  tenant  as  defendant 
in  an  action  to  recover  real  property,  and  may  set  up  a  separate  defence. 
Harkey  v.  Houston,  65-137  ;  Isler  v.  Foy,  66-547 ;  Batchelor  v.  Macon, 
67-181. 

A  landlord  let  in  to  defend  an  action  of  ejectment  is  not  restricted  to 
the  defences  to  which  his  tenant  is  confined.  Isler  v.  Foy,  66-547 1 
Maddrey  v.  Long,  86-383. 

Co-anrety. — In  an  action  against  one  co-surety  on  a  note,  upon  an  alle- 
gation that  said  note  had  been  delivered  up  for  less  than  its  value  by 
reason  of  fraudulent  representations  of  such  co-surety,  the  other 
co-surety  should  be  made  a  party  defendant-   Gill  v.  Young,  82-273. 

Heirs  at  law. — ^The  heirs  at  law  are  necessary  defendants  in  an  action  for 
the  price  of  land  brought  against  a  personal  representative  of  a  deceased 
vendee.     Paschal  v.  Brandon,  79-504. 

Death  of  defendant  after  verdict  and  before  judgment. — Where  a  defendant 
dies  after  verdict  and  before  judgment,  the  plaintiff  is  entitled  to  judg- 
ment without  making  the  personal  representative  a  party.  Beard  v. 
Hall,  79-506. 
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SttBAge  from  separate  acts  of  Bereral  persons. — When  damage  results  from 
the  separate  acts  of  several  persons  having  a  like  interest  adverse  to 
the  plaintiff,  they  may  all  be  united  as  defendants.  Long  v.  Swindell, 
77-176. 

All  torts  are  joint  and  several,  and  where  one  partner  commits  a  tort 
in  the  prosecution  of  the  partnership  business,  the  injured  party  may, 
at  his  election,  sue  all  the  partners,  or  any  one  or  more  of  them.  Mode 
V.  Penland,  93-292. 

Aetioft  against  corporation, — In  an  action  against  a  corporation,  founded 
upon  alleged  fraudulent  practices  perpetrated  by  the  officers  of  the 
defendant,  it  is  not  necessary  to  make  such  officers  parties,  if  no  relief  is 
demanded,  against  them  personally.  Silver  Valley  Co.  v.  Bait.  Smelting 
Co..  99-445. 

The  State. — The  state  (not  the  public  treasurer)  is  the  proper  party 
defendant  in  an  action,  wherein  the  plaintiff  demands  the  return  of 
bonds  exchanged  for  other  bonds,  and  the  jurisdiction  of  such  claim  is 
solely  in  the  supreme  court.     Martin  v.  Worth,  91-45. 

The  supreme  court  has  jurisdiction  only  to  pass  on  claims  against  the 
state,  when  questions  of  law  are  involved.  It  the  claim  only  involves 
questions  of  fact,  the  legislature  is  the  proper  place  to  get  redress. 
Reeves  v.  The  State,  93-257. 

Cestois  que  tmet. — In  an  action  brought  to  set  aside  a  fraudulent  assign- 
ment, the  cestuis  que  trust  are  not  necessary  parties,  and  they  will, 
in  the  absence  of  bad  faith  on  the  part  of  the  assignee  or  trustee,  be 
bound  by  his  acts.     Hancock  v.  Wooten,  107-9;  Cheatham  v.  Rowland, 

AdniniBtrator  de  bonis  non. — Where  an  executor  dies,  leaving  unadmin- 
istered  assets,  an  action  for  a  settlement  must  be  brought  against  an 
administrator  de  fyonis  non.     Hardy  v.  Miles,  91-131. 

Petition  ibr  partition. — The  administrator  of  the  ancestor  of  tenants  in 
common  is  not  a  proper  party  to  proceedings  for  a  partition  of  the 
descended  land.     Gamson  v.  Cox,  99-478. 

Petition  to  seU  land  to  make  assets. — In  a  petition  to  sell  lands  for  assets 
to  pay  debts,  a  mortgagee  of  the  interest  of  one  of  the  heirs  at  law 
should  not  be  made  a  party.  Battle  v.  Duncan,  90-546;  Wharton  v. 
Wilkinson,  92-407. 

CnditoiB*  hiU  to  snhject  land  of  decedent. — Where,  in  a  creditor's  bill 
against  the  personal  representative,  it  is  sought  to  have  the  lands  of 
decedent  sold  for  the  satisfaction  of  the  debts  proven,  the  real  represent- 
atives of  decedent  must  be  made  parties  before  any  judgment  subjecting 
the  real  estate  can  be  entered.     Perkins  v.  Berry,  103-13 1. 

Sereruce  of  deflendants  — In  an  action  against  several  defendants  whose 
liability  is  joint  and  whose  interest  in  the  action  is  identical,  the  defend- 
ants will  not  be  permitted  to  sever  in  their  defence.  Von  Glahn  v. 
DeRossett,  76-292. 

Set,  also,  \\  177  and  179,  ante^  and  ?|  185  and  186,  post. 

Sec*  185,    :Parti€s  to  he  Joined,  etc,    C,  C  P.,  ».  6*^. 

Of  the  parties  to  the  action,  those  who  are  united  in 
interest  must  be  joined  as  plaintiffs  or  defendants ;  but  if 
the  consent  of  any  one  who  should  have  been  joined  as 
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plaintiff  cannot  be  obtained,  he  may  be  made  a  defendant, 
the  reason  thereof  being  stated  in  the  complaint ;  and  when 
the  question  is  one  of  a  common  or  general  interest  of  many 
persons,  or  where  the  parties  may  be  ver>'  numerous,  and 
it  may  be  impracticable  to  bring  them  all  before  the  court, 
one  or  more  may  sue  or  defend  for  the  benefit  of  the  whole. 

In  Ibreclosnre  proceedings. — In  foreclosure  proceeding's  aU  the  mort- 
gagees and  judgment  creditors  should  be  made  parties,  in  order  to  have 
a  full  adjustment  of  the  rights  of  each.     Hinson  v.  Adrian,  86-61. 

In  an  action  to  foreclose  a  mortgage,  the  mortgagees  are  necessary 
parties,  that  the  legal  title  may  pass  to  the  purcnaser.  A  mortgagoc 
who  has  assigned  his  interest  is  not  a  necessary  party.  Pullen  v.  Heron 
Mining  Co.,  71-567. 

A  decree  of  foreclosure  of  mortgage  made  before  all  the  heirs  at  law 
of  the  mortgagee,  who  had  been  declared  "necessary  parties,"  were 
made  parties  of  record,  is  irregular,  and  will  be  set  aside  upon  proper 
application.     Hughes  v.  Hodges,  94-56. 

The  administrator  is  not  a  necessary  party  in  an  action  by  a  mortgagee 
to  foreclose  a  mortgage  after  the  death  of  the  mortgagor.  Fraser  v. 
Bean,  96-327. 

Subsequent  mortgagee. — The  plaintiff  furnished  to  defendant  materials 
for  fitting  a  steamboat,  and  they  were  used  for  this  purpose,  and  shortly 
thereafter,  in  the  same  year,  duly  filed  notice  of  lien  ;  in  an  action  to 
enforce  this  lien,  a  subsequent  mortgagee  was  not  a  necessary  party,  and 
still  less  where  the  court  was  ready  to  proceed  to  judgment  when  the 
motion  was  made.     Kornegay  v.  Steamboat  Co.,  107-115. 

Wife  of  mortgagor. — The  wife  of  a  mortgagor  has  no  such  interest  in 
the  lands  mortgaged  as  to  make  her  a  necessary  party  to  proceedings  to 
foreclose  a  mortgage.     Etheridge  v.  Vernoy,  71-184. 

Note. — This  seems  to  apply  only  where  the  mortgage  is  for  the  pnr- 
chase-money  of  the  land  mortgaged,  or  where  the  marriage  was  prior 
to  1867. 

Mortgagees. — The  mortgagees  of  lands  should  be  made  parties  to  actions 
in  which  it  may  become  necessary  to  sell  them,  and  distribute  the  pro- 
ceeds of  sale.     Pitt  v.  Moore,  99-85. 

Heirs  of  tmstee. — Where  land  is  given  to  a  trustee  to  hold  on  various 
trusts,  and  after  the  death  of  the  trustee  an  action  is  brought  to  construe 
the  trusts  and  enforce  the  provisions  of  the  deed,  the  court  cannot  decree 
a  conveyance  of  the  legal  estate,  unless  all  of  the  heirs  of  the  trustee 
are  parties.     Graves  v.  Trueblood,  96-495. 

Cestnis  que  trust. — The  cestuis  que  trust  may  be  made  parties  by  the 
plaintiffs,  or  they  may  be  permitted  to  come  in  and  unite  m  the  defence, 
or  the  court  may,  upon  proper  cause  shown  by  the  assignee  or  trustee, 
at  his  instance,  require  their  presence,  but  in  no  case  wfll  the  death  of 
all  or  any  of  tlie  cestuis  que  trust  be  a  legal  cause  of  continuance,  unless 
the  assignee  or  trustee  is  not  defending  in  good  faith,  or  unless  the  court 
is  of  opinion  that  the  ends  of  justice  will  be  better  subserved  by  the 
presence  of  the  representatives.     Hancock  v.  Wooten,  107-9, 

Legatees. — In  proceedings  by  legatees  to  secure  a  fimd,  the  contingent 


J 


CLARK'S  CODE  OF  CIVIL  PROCEDURE.  97 

interest  of  the  ulterior  legatees  (where  there  is  a  devise  over)  should  be 
represented  by  making  them  parties  to  the  action.  Peacock  v.  Harris, 
85-146. 

Derisavit  vel  non. — When  an  issue  devisavit  vel  non  is  raised,  the  court 
will  require  all  persons  interested  in  the  matter  to  be  brought  before  it. 
Hutsonv.  Sawyer,  104-1. 

Winding  up  partnerslup, — It  is  only  when  the  court  undertakes  to  wind 
ap  the  affairs  of  a  partnership  and  make  a  distribution  of  its  assets  that 
all  the  creditors  are  required  to  be  made  parties.  Smith  v.  Summer- 
field,  108-284. 

SuftieB  on  adminiBtration  bond. — In  an  action  against  one  surety  on  an 
administration  bond,  it  is  not  error  in  the  court  to  refuse  to  make  an 
order  to  join  the  other  sureties.    Brown  v.  McKee,  108-387. 

Adndnistrator  de  bonis  non. — Though  an  administrator  d,  b.  n,  is  the 
proper  party  to  bring  suit  to  collect  assets  to  pay  the  debts  of  the  estate, 
nis  refusal  to  do  so,  without  indemnity,  makes  it  competent  for  the 
creditors  to  sue,  making  him  a  party  defendant,  either  under  this  sec- 
tion or  the  former  equity  practice.     Wilson  v.  Pearson,  102-290. 

b^mction, — ^A  public  ministerial  officer — here  a  sheriff— should  not  be 
made  a  party  to  an  action  for  an  injunction  to  restrain  the  enforcement 
of  a  judgment  of  a  court  or  the  performance  of  any  act  as  public  agent, 
unless  be  has  a  personal  interest  in  the  subject  of  the  action.  Stout  v. 
McNeill,  98-1. 

Proceedings  to  restore  lost  records. — Semdle,  that  all  persons  whose 
estates  maj  be  affected  by  a  proceeding  to  restore  lost  records  should  be 
made  parties.     Cowles  v.  Hardin,  79-577. 

ietioB  to  anbject  land  of  a  deceaaed  debtor. — ^The  personal  representative 
of  a  deceased  person  is  a  necessary  party  to  an  action  by  creditors 
•gainst  the  heirs  at  law  to  subject  land  to  the  payment  of  debt,  when 
the  allied  debt  is  denied.    Wall  v.  Fairley,  77-105. 

Hein  of  deoeaaed  partners. — ^The  heirs  of  deceased  partners  are  not  nec- 
essary parties  to  an  action  to  subject  the  real  jjroperty  of  the  firm  to  the 
claims  of  its  creditors.    McCaskill  v.  Lancfashire,  83-393. 

Wift  of  a  detedaat. — ^In  a  proceeding  by  the  next  of  kin  against  the 
Administrator  for  a  settlement,  it  is  not  ground  for  demurrer  that  the 
defendant's  wife,  who  is  one  of  the  next  of  kin,  is  made  co-defendant 
with  him  without  alleging  in  the  complaint  that  she  had  refused  to  join 
ts  plaintiff.    McCormack  v.  Wiggins,  84-278. 

A  wife  and  husband  need  not  be  put  on  opposite  sides  of  a  case 
becaase  their  interests  are  antagonistic.    Teague  v.  Downs,  69-288. 

▼lib  not  a  neceesary  party. — ^The  wife  is  not  a  necessary  party  to  an 
tction  brought  by  her  husband,  as  tenant  by  the  courtesy  initiate,  to 
recover  her  land.     Wilson  v.  Arentz,  70-670. 

Widow  of  tenant  in  common. — ^The  widow  of  a  deceased  tenant  in  com- 
mon is  a  necessary  party  to  a  proceeding  for  partition  of  the  land  held 
in  joint  tenancy  by  her  husband.    Gregory  v.  Gregory,  69-522. 

Action  to  reoover  land. — When  a  defendant  in  an  action  to  recover  land 
xts  up  an  equitable  defence,  all  persons  interested  in  that  equity  are 
necessary  parties.    Ten  Broeck  v.  Orchard,  74-409. 

One  claiming  title  paramount  and  adverse  to  both  plaintiff  and 
defendant,  in  an  action  to  recover  real  property,  has  no  right  to  be  made 
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a  party.     He  must  be  connected  in  interest  with  either  one  or  the  other. 
Colgrove  v.  Koonce,  76-363. 

Pending  an  action  to  recover  land,  B.,  the  plaintiff,  died,  leavinp^a 
will,  wherein  he  provided  that  his  wife  should  have  the  use  of  specific 
personal  property  and  the  rents  and  profits  of  his  real  estate,  to  be  paid 
to  her  by  the  executor  for  her  life,  or  widowhood,  the  executor  to  '  *  have 
charge  of  the  renting  and  letting  of  the  same,"  and  after  the  death  or 
marriage  of  the  wife,  the  executor  was  directed  to  "sell  off  all  my 
property,  real  and  personal,  and  reduce  my  property  of  every  kind,  to 
cash  :'*  Held^  that  the  executor  was  properly  made  party  to  the  action 
because  the  terms  of  the  will  vested  in  him  the  ri^ht  to  possession,  and 
further,  if  that  was  not  so,  he  was  entitled  to  the  damages  which  might 
be  recovered  up  to  the  death  of  the  testator  for  withholding  the  land. 
Mc Alpine  v.  McDaniel,  101-550. 

Where  parties  hi  interest  are  very  numerouB, — Where  it  is  alleged  that  the 
parties  are  so  numerous  that  it  is  impracticable  to  bring  them  all 
before  the  court,  one  may  sue  or  be  sued  for  all  the  others.  Bronson  v. 
Insurance  Co.,  85-411;  McMillan  v.  Reeves,  102-550. 

Where  the  parties  in  interest  are  very  numerous,  and  it  is  impracti- 
cable to  brine  them  all  before  the  court,  one  or  more  may  sue  or  defend 
for  the  benefit  of  all,  but  how  far  those  not  actually  before  the  court 
may  be  affected  by  the  judgment,  is  left  open.  Thames  v.  Jones,  97-121. 

Proceedings  to  vacate  charter. — A  judgment  creditor  of  a  corporation 
may  come  in  as  a  party  to  a  proceeding  by  the  attorney  general  to 
vacate  the  charter.     State  v.  Simonton,  78-57. 

Heirs  of  a  testator. — Nor  are  the  heirs  of  a  testator,  under  a  will  devis- 
ing the  land  to  be  sold  and  converted  into  money,  necessary  parties  in 
a  proceeding  to  sell  the  land.     Harris  v.  Bryant,  83-568. 

Next  of  kin. — In  an  action  upon  an  administration  bond  the  next  of 
kin  of  the  principal's  intestate  are  not- necessary  parties,  and  the  admin- 
istrator of  the  principal  need  not  be  joined  as  a  defendant  Flack  v. 
Dawson,  69-42. 

Practice  in  equity  as  to  joinder  of  parties. — The  practice  in  equity  as  to 
joinder  of  parties  applies  to  all  actions,  legal  as  well  as  equitable,  under 
the  C.  C.  P.     Hughes  v.  Boone,  81-204. 

Joinder  of  nimecessary  parties, — The  joinder  of  unnecessary  parties  is 
immaterial,  except  as  to  costs.  Rowland  v.  Gardner,  69-53 ;  Falls  v. 
Gamble,  66-455 ;  Burnes  v.  Ashworth,  72-496. 

The  misjoinder  of  parties  plaintiff  is  not  fatal  to  the  action,  as  judg- 
ment may  be  rendered  for  those  who  are  entitled  to  it.  Warrenton  v. 
Arrington,  101-109 ;  Green  v.  Green,  69-394. 

The  introduction  of  unnecessary  parties  into  an  action  will  not  defeat 
the  right  of  those  entitled  to  recover.     McAlpine  v.  Daniel,  101-550. 

It  is  wholly  immaterial  that  an  uninterested  party  is  united  with  the 
true  owner  as  plaintiff,  in  an  action  to  recover  a  debt,  because  a  recep- 
tion of  payment  by  either  plaintiff  would  be  with  the  assent  of  the 
other.  ^Perkins  V.  Berry,  103-131. 

Additlbnal  parties. — Additional  parties,  if  application  is  made  by  them, 
can  be  joined  by  amendment.     Isler  v.  Koonce,  83-55. 

The  court  will  not  grant  an  order  to  make  parties,  unless  it  appc«s 
probable  that  the  proposed  parties  are  in  some  way  necessary  to  a 
proper  and  complete  determination  of  the  action.     Lee  v.  Kure,  92-285- 

Where  the  answer  asks  that  new  parties  be  made,  this  will  not  bj 
done,  when  taking  the  answer  as  true  such  party  would  have  nogronB<* 
on  which  to  resist  the  plaintiff's  claim.     Morehead  v.  Railroad,  98-362. 
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Vo  member  of  a  class  in  esse. — Where  no  member  of  a  class  to  whom  a 
conditional  limitation  is  limited  is  in  essey  a  proceeding  for  partition 
to  which  all  of  the  parties  in  interest  who  are  in  esse  are  parties,  will 
not  give  them  a  fee-simple.    Overman  v.  Sims,  96-451. 

Joinderofeorporation  and  its  servant. — ^The  corporation  and  its  servant, 
by  whose  act  the  injury  was  done,  may  be  joined  in  the  action.  Hussey 
V.  Railroad,  9B-34. 

BeAmet  corporation. — The  plaintiff  brought  suit  against  one  corporation, 
as  the  assignee  of  another  corporation,  to  have  a  deed,  alleged  to  have 
been  fraudulently  procured  by  the  assignor,  set  aside,  and  also  to  recover 
moneys  alleged  to  be  due  from  the  assignor.  The  complaint  alleged, 
and  the  facts  were  so  found  to  be,  that  the  defendant  took  the  assign- 
ment with  full  knowledge  of  all  the  facts ;  that  it  received  all  the  prop- 
erty and  effects  and  assumed  all  the  liabilities  of  the  assignor ;  that  the 
stockholders  in  both  corporations  were  identical,  and  the  assignor  was  a 
non-resident,  and  had,  in  fact,  ceased  to  exercise  its  corporate  functions: 
Held^  that  tiie  assignor  was  not  a  necessary  party.  Silver  Valley  Mining 
Co.  V.  Baltimore  Smelting  Co.,  99-445. 

Party  of  record — .Where  it  appears  from  the  record  that  a  person  was  a 
party  to  an  action,  when  in  fact  he  was  not,  the  legal  presumption  that 
he  was  a  party  is  conclusive,  until  removed  by  a  correction  of  the  record 
itself,  by  a  direct  proceeding  for  that  purpose.  Sumner  v.  Sessoms,  94- 
371. 

Edrs  of  obligor  in  a  bond  to  make  title. — In  an  action  brought  by  the 
personal  representative  of  an  obligor  in  a  bond  for  title  to  subject  the 
land  to  the  payment  of  the  purchase-money,  the  heirs  at  law  of  the 
obligor  a^  MTceHsaty  p^ttioS^  iy  oijder  tp  a  y^fid  judicial  serlcpf  the  land. 

Perhaps*  K  the;b^nff.D$d  beprccecofded,  ajj  f««iuit^4'*t?JJ  Cl*49V^"^  ^^^^ 
section  had  b€f)en  fcdm{)Ked  *  with  ia' all  »di:li!ef'feipects,  a 'Sale- would  be 
valid,  although  ordered  in  an  action  to  which  the  heirs  at  law  of  the 
vendor  were  not  parties.     Grubb  v.  Lookabill,  100-267. 

Creditors. — The  court  cannot  deprive  plaintiffs  in  a  creditor's  bill  of 
their  preference  by  the  joinder  of  new  parties  or  the  consolidation  of 
other  actions  or  proceedings  where  it  is  necessary,  in  the  interests  of 
convenience  and  justice,  to  require  such  joinder,  but  the  preferences  or 
priorities  of  the  various  parties  litigant,  will  be  preserved.  Hancock  v. 
Wooten.  107-9. 

Several  creditors  may  unite  in  an  action  against  their  common  debtor 
to  obtain  judgment  for  their  respective  claims  and  set  aside  an  alleged 
fraudulent  conveyance  of  the  debtor's  property,  and  the  parties  so 
uniting  may  acquire  a  preference,  by  way  of  equitable  lien  over  other 
general  creditors.     Smitn  v.  Summerfield,  108-284. 

In  an  action  by  creditors  to  subject  property  to  the  satisfaction  of  their 
debts,  it  is  not  necessary  they  should  seek  to  subject  all  the  property  of 
the  debtors,  or  make  parties  those  who  claim  any  portion  not  sought  to 
be  reached.    Smith  v.  Summerfield,  108-284. 

Proceedings  to  remove  a  trustee. — Creditors  to  be  paid  out  of  a  sinking 
fund  are  not  necessary  parties  to  a  proceeding  to  remove  the  trustee  of 
snch  fund.    Railroad  v.  Wilson,  81-223. 

fcit  to  enibree  a  trust. — ^In  a  suit  to  enforce  a  trust,  the  trustee  and 
testuis  que  trust  are  all  necessarv  parties,  except  where  the  trustee  has 
essets  sufficient  to  pay  all  the  creditors  in  full  and  has  paid  all  except 
plaintiff.    Barrett  v.  Brown,  86-556. 
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Parties  interested  in  the  fond. — Where  the  pleadings  show  that  there  are 
others  besides  the  plaintiffs  interested  in  the  fund,  the  defendant  has  a 
right  to  require  that  they  be  made  parties  to  the  record.  Southall  v. 
Shields,  81-28. 

Berersionary  interest. — Persons  having  a  reversionary  interest  in  land 
are  necessary  parties  in  a  proceeding  for  partition  thereof.  Bell  ▼. 
Adams,  82-118. 

Joint  obligations. — ^The  rule  of  the  Revised  Code,  ch.  31,  {  84, 
that  *'in  cases  of  joint  obligation  of  partners  in  trade  or  others,  suit 
may  be  brought  against  any  or  all  of  tnem  "  is  repealed  bjr  this  section, 
except  as  to  the  classes  specified  in  {  186,  post,  Merwin  v.  Ballard. 
65-168.    (Note. — Sec.  84,  ch.  31,  R.  C,  is  re-enacted  by  §  187, /w/.) 

Trespass. — A  defendant  in  an  action  of  trespass  vi  et  armis  be^n 
before  The  Code  was  adopted  and  tried  afterward,  having  neglected  to 
plead  in  abatement,  for  non-joinder  of  necessary  parties,  or  to  demur 
under  \  239,  or  raise  the  objection  by  answer  under  {  241,  cannot  take 
advantage  of  it  afterward.     Lewis  v.  McNatt,  65-63. 

In  the  supreme  court. — If  it  should  appear  from  the  record  on  appeal 
that  other  parties  are  necessary  to  a  final  determination  of  the  matters 
involved,  the  case  will  be  remanded  that  they  may  be  brought  in  by 
legal  process.     Brooks  v.  Headen,  80-11. 

See^  also,  \\  177,  179,  183  and  184,  ante^  and  \\  186  and  Z7%Post,  and 
cases  there  cited. 

Sec.  186.    Parties  to  bills  and  notes,  etc.    C.  C.  J*.,  s.  63. 

Persensc  severally'  Kable  tii)on  -the  -  same-  cbiigadon  or 
instrument,  incrilding'  the'  parties  to  bills  of  exchange  and 
promissory  notes,  may  all  or  any  of  them  be  included  in 
the  same  action  at  the  option  of  the  plaintiff. 

Joint  contracts. — Section  84  of  chapter  31  of  the  Revised  Code  is 
repealed,  except  as  to  those  cases  embraced  by  this  section  of  the  Code 
of  Civil  Procedure.     Merwin  v.  Ballard,  65-168, 

See  {  187,  re-enacting  the  provision  of  the  Revised  Code  referred  to. 

Independent  contracts  not  having  the  same  parties. — ^A  cause  of  action  in 
which  several  defendants  are  jointly  liable  cannot  be  united  in  the  saxoe 
action  with  one  in  which  only  part  of  them  are  liable.  X^gan  v.  Wal- 
lis,  76-416. 

A  suit  can  be  maintained  upon  two  official  bonds  in  one  action  against 
the  principal  and  such  sureties  as  are  upon  both  bonds,  though  there 
are  other  sureties,  to  both  bonds  who  are  not  parties  to  the  action.  Symc 
V.  Bunting,  86-175. 

Endorser  of  a  note  after  judgment  on  it. — One  who  endorses  a  note  after 
judgment  rendered  on  it,  if  he  makes  any  contract  at  all  with  the  payee  or 
his  endorsee,  becomes  only  a  ^arantor,  and  cannot  be  joined  with  the 
maker  and  previous  endorser  in  an  action  on  the  judgment  Wooten 
v.  Maultsby,  69-462. 

Former  guardian. — A  former  guardian  is  not  a  necessary  party  to  a  soit 
brought  on  a  bond,  made  payable  to  him  as  guardian,  by  a  firm  of  which 
he  was  a  member,  and  transferred  to  his  ward  on  settlement.  Gudgerv. 
Baird,  66-438. 
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Sec.  1S7»    Joint  contracts  of  copartners.    JK*   C,  o*  3 J,  8. 
84.    187 l''2,c.  24,8.1. 

In  all  cases  of  joint  contracts  of  copartners  in  trade  or 
others,  suit  may  be  brought  and  prosecuted  on  the  same 
against  all  or  any  number  of  the  persons  making  such 
contracts. 

Joint  eontxaets. — Under  the  former  practice,  if  an  action  was  brought 
OD  a  joint  contract,  and  the  plaintiff  took  judgment  against  a  part  only 
of  those  liable  thereon,  there  could  be  no  recovery  in  a  subsequent  suit 
against  those  omitted ;  but  it  was  different  where,  as  in  tort,  the  liabil- 
ity was  severaL  But  now  by  The  Code,  all  contracts  are  several  in 
legal  eflfect,  although  joint  in  form.     Rufly  v.  Clajrwell,  93-308. 

Where  four  copartners  joined  in  a  note  to  purchase  property  for  the 
partnership  account,  and  after  the  dissolution  of  the  firm,  the  plaintiff 
paid  more  than  his  proportion  of  the  note,  and  brought  suit  against  the 
defendant  for  contribution,  the  other  partneiis  are  not  necessary  parties 
where  they  are  aU  insolvent,  one  of  them  dead  with  no  representative, 
and  another  a  non-resident  of  the  State.    Scott  v.  Bryan,  96-289. 

When  cme  of  the  obligors  becomes  administrator  of  one  of  the  payees. — If 
<me  of  several  obligors  becomes  administrator  of  one  of  the  payees,  the 
right  to  sue  the  principal  obligor  remained,  even  at  law  under  the  old 
system  of  procemire.    McDowell  v.  Butler,  56-311. 


Cerenaat  not  to  issue  ezecutioiL. — A  covenant  by  a  judgment  creditor 
with  the  principal  debtor,  after  judgment  rendered,  not  to  issue  execu- 
tion, releases  the  sureties.     Evans  v.  Rapier,  74-639. 

<See.  188.    Actions,  when  not  to  abate.    C  €.  JP.,  s.  04,  JR.  C, 
c.  1, 8.  4.    B.  C,  c.  46,  8.  43. 

(i)  No  action  shall  abate  by  the  death,  marriage  or  other 
disability  of  a  party,  or  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  survive  or  continue.  In  case 
of  death,  except  in  suits  for  penalties,  and  for  damages 
merely  vindictive,  marriage  or  other  disability  of  a  party, 
the  court,  on  motion  at  any  time  within  one  year  there- 
after, or  afterwards  on  a  supplemental  complaint,  may 
allow  the  action  to  be  continued  by  or  against  his  repre- 
sentative or  successor  in  interest.  In  case  of  any  other 
transfer  of  interest,  the  action  shall  be  continued  in  the 
name  of  the  original  party,  or  the  court  may  allow  the 
person  to  whom  the  transfer  is  made  to  be  substituted  in 
the  action. 
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Amendment,    c.  389,  A  cfs  1887— netv  parties  to  be  made  by 
the  cierk. 

Whenever  any  party  to  an  action  now  pending  or  here- 
after brought  in  the  superior  courts  of  this  state  shall  die 
pending  the  action,  the  death  of  such  party  may  be  sug- 
gested before  the  clerk  of  the  superior  court  where  the 
action  is  pending  during  vacation.  When  the  suggestion  of 
the  death  of  a  party  has  been  made  before  any  clerk,  it 
shall  be  the  duty  of  such  clerk  to  issue  a  summons  to  the 
party  or  parties  who  succeed  to  the  rights  or  liabilities  of 
the  defendant  or  defendants  commanding  them  to  appear 
before  him  on  a^day  to  be  named  in  said  summons,  which 
shall  be  at  least  twenty  days  after  the  service  thereof,  and 
answer  the  complaint,  and  the  issue  or  issues  joined  by  the 
filing  of  the  said  answer  shall  stand  for  trial  at  the  term  of 
the  superior  court  next  following.  When  the  plaintiff  or 
plaintiffs- sJial^diej  ^tjcl  the -sug^eetioil  ^  the^iieajh  of  a 
party  i^'  m*a<3^,\it  Sh^l  .te  the^  dtuty  bf  fhV  clerV  before 
whom  the  suggestion  is  made  to  issue  a  notice  to  the  par- 
ties or  party  succeeding  to  the  rights  of  party  deceased  who 
will  be  necessary  to  the  prosecution  of  the  action  to  final 
judgment  to  appear  and  become  party  plaintiff;  and  in 
event  the  party  made  plaintiff  shall  file  an  amended  com- 
plaint, then  the  defendant  shall  have  twenty  days  after 
notice  of  the  amended  complaint  being  filed  in  which  to 
file  an  answer  thereto,  and  the  issue  thus  made  up  shall 
stand  for  trial  at  the  succeeding  term. 

Habeas  corpus. — In  a.  habeas  corpus  proceeding  brought  to  secure  the 
custody  of  infant  children,  the  respondent  (in  whose  favor  judgment  had 
been  rendered  below)  died  pending  appeal :  Held  (r)  tne  proceeding 
abated,  and  could  not  be  revived  against  the  personal  representative ; 
(2)  neither  was  entitled  to  judgment  for  costs.  Brown  v.  Rainor,  108-204. 

Action  on  official  bond. — If  the  relator  in  an  action  brought  by  the  state 
upon  an  official  bond  dies  or  goes  out  of  office  the  action  does  not  abate. 
Davenport  v.  McKee,  9S-500. 

Action  on  contract. — AU  causes  of  action  founded  upon  contract,  debt  or 
other  duty,  survive  against  the  personal  representative  of  the  person 
chargeable  therewith.     Miller  v.  Leach,  95-229. 
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Action  for  waste. — When,  in  an  action  to  recover  damages  for  waste 
against  a  tenant  for  life,  the  defendant  dies,  his  personal  representative 
may  be  made  a  party.  So  much,  however,  of  the  action  as  is  for  puni- 
tory damages  abates.    Shields  v.  Lawrence,  72-43. 

Action  for  conversion. — So,  too,  an  action  for  damages  for  the  wrongful 
taking  and  conversion  of  personal  property  does  not  abate.  Sledge  v. 
Reid,  73-440- 

Action  for  trespass  causing  death. — An  action  of  trespass,  brought  to 
recover  damages  for  a  death  caused  by  a  wrongful  act,  does  not  abate  by 
the  death  of  the  defendant.     Collier  v.  Arrington,  61-356. 

Action  for  personal  ii^nries. — An  action  to  recover  damages  for  injuries 
to  the  person  does  not  abate  by  the  death  of  the  plaintifif,  except  as  to 
vindictive  damages.     Peebles  v.  Railroad,  63-238. 

Action  for  assanlt  and  battery. — An  action  for  damages  for  an  assault 
does  not  survive  to  the  personal  representative.  Hannah  v.  Railroad 
Co.,  87-351. 

Action  for  breach  of  promise. — An  action  for  damages  for  breach  of  prom- 
ise to  marry  does  not  abate  upon  the  death  of  the  defendant.  Allen  v. 
Baker,  86-81;  Shuler  v.  Millsap,  71-297. 

Action  for  the  tort  of  the  wife. — Where  husband  and  wife  are  jointly  sued 
for  the  wrong  of  the  wife,  and  the  wife  dies,  the  action  abates.  Roberts 
V.  Lisenbee,  86-136. 

Transfor  of  interest,  pendente  lite. — Where  the  plaintiff  transfers  his 
interest  in  the  subject-matter  of  the  controversy,  the  cause  may  still 
proceed  in  his  name,  or  the  assignee  may  be  substituted  in  his  place. 
Davis  V.  Higgins,  91-382. 

When  this  substitution  is  made,  the  assignee  becomes  liable  for  the 
costs.     Davis  v.  Higgins,  92-203. 

Opposite  party  shonld  suggest  the  death. — When  either  party  to  suit  dies 
before  judgment,  the  adverse  party  should  suggest  the  death  to  the  court. 
A  judgment  in  favor  of  a  dead  man  is  not  irregular.  A  judgment  taken 
against  a  dead  man  is  irregular  and  voidable.    Wood  v.  Watson,  107-52. 

Where  cause  of  action  survives,  abatement  is  only  on  motion. — Where  the 
cause  of  action  survives,  the  suit  can  be  abated  only  on  motion  of  a 
party,  and  whether  it  shall  be  then  is  a  matter  in  the  discretion  of  the 
court.  Moore  v.  Railroad  Co.,  74-528  ;  Lord  v.  Beard,  79-5  ;  Baggarlly 
V.  Calvert,  70-688. 

(2)  After  a  verdict  shall  be  rendered  in  any  action  for  a 
wrong,  such  action  shall  not  abate  by  the  death  of  a  party. 

Death  of  a  party  after  Judgment. — When  a  party  to  an  action  dies  after 
judgment  the  action  abates,  just  as  it  would  by  his  death  before  judg- 
ment.    Ay  cock  V.  Harrison,  71-432. 

Where  a  judgment  has  been  rendered  against  a  surety  to  a  bond,  who 
died  after  tne  judgment  was  entered,  his  administrator  cannot  set  up  as 
a  defence  to  a  notice  to  show  cause  why  judgment  should  not  be  entered 
against  him  as  administrator,  and  execution  issue,  that  his  intestate 
was  insane  when  he  signed  the  bond.  Such  matter  must  be  brought 
forward  by  a  direct  proceeding  to  attack  the  judgment.  Rollins  v. 
Love,  97-210. 
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Flea  in  abatement  must  be  insisted  on  before  verdict. — A  party  cannot  have 
the  benefit  of  a  plea  in  abatement  by  a  motion  in  arrest  of  judgment. 
The  pendency  of  a  former  action  is  strictly  a  matter  of  abatement,  and 
must  be  set  up  in  the  answer  or  insisted  upon  before  verdict,  else  it  is 
deemed  waived.     Hawkins  v.  Hughes,  87-115. 

Judgment  revived  against  administrator  d.  b.  n. — ^A  plaintiff  who  has 
recovered  a  judgment  against  an  administrator  can  revive  the  same,  after 
his  death,  against  the  administrator  de  bonis  non,  Thompson  v.  Bad- 
ham,  70-141. 

Assignee  of  dormant  judgment. — Where  the  assignee  of  a  judgment 
which  had  become  dormant,  instituted  in  his  own  name,  as  assignee, 
proceedings  for  leave  to  issue  execution,  to  which  the  defendant  was  a 
party  but  made  no  opposition,  and  the  leave  was  granted,  the  defend- 
ant and  those  claiming  under  him  were  concluded  by  those  proceedings 
from  denying  the  assignment.     Windley  v.  Bonner,  99-54. 

(3)  At  any  time  after  the  death,  marriage  or  other  disa- 
bility of  the  party  plaintiff,  the  court  in  which  an  action 
is  pending,  upon  notice  to  such  persons  as  it  may  direct, 
and  upon  application  of  any  person  aggrieved,  may,  in  its 
discretion,  order  that  the  action  be  deemed  abated,  unless 
the  same  be  continued  by  the  proper  parties,  within  a  time 
to  be  fixed  by  the  court,  not  less  than  six  months,  nor 
exceeding  one  year,  from  the  granting  of  the  order. 

Discretionary. — The  law  entrusts  the  power  of  abatement  to  the  court 
to  prevent  advantage  being  taken  of  the  ignorance  or  poverty  of  the 
parties.  The  court  will  accordingly  so  rule,  in  each  case,  as  to  time 
and  notice,  as  to  promote  the  ends  of  justice.  Baggarly  v.  Calvert, 
70-688. 

Sec.  189.     Court  tnay^  determine  controversy  and  inter^ 
pleader.    C.  C  P.,  s.  65. 

The  court,  either  between  the  terms  or  at  a  regular  term, 
according  to  the  nature  of  the  controversy,  may  determine 
any  controversy  before  it,  when  it  can  be  done  without 
prejudice  to  the  rights  of  others  or  by  saving  their  rights ; 
but  when  a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other  parties,  the 
court  must  cause  them  to  be  brought  in.  And  when  in 
an  action  for  the  recovery  of  real  or  personal  property,  a 
person  not  a  party  to  the  action,  but  having  an  interest  in 
the  subject-matter  thereof,  makes  application  to  the  court 
to  be  made  a  party,  it  may  order  him  to  be  brought  in  by 


CLARK'S  CODE  OF  CIVIL  PROCEDURE.  IO5 

the  proper  amendment.  A  defendant  against  whom  an 
action  is  pending  upon  a  contract  or  for  specific  real  or 
personal  property,  upon  proof  by  affidavit  that  a  person 
not  a  party  to  the  action  makes  a  demand  against  him  for 
the  same  debt  or  property  without  collusion  with  him, 

• 

may,  at  any  time  before  answer,  apply  to  the  court,  upon 
notice  to  that  person  and  the  adverse  party,  for  an  order  to 
substitute  that  person  in  his  place,  and  to  discharge  him 
from  liability  to  either,  on  his  paying  into  court  the  amount 
of  the  debt,  or  delivering  the  possession  of  the  property, 
or  its  value,  to  such  person  as  the  court  shall  direct.  The 
court,  in  its  discretion,  may  make  such  an  order. 

Application  ft>r  dower. — Where  a  widow,  as  general  devisee  of  her  hus- 
band's estate,  has  conveyed  a  lar^e  portion  of  the  land  in  trust  to 
secure  her  own  debts,  and  then  dissents  from  the  will  and  asks  for 
dower,  the  trustee  is  not  a  necessary  party  to  her  petition.  Ramsour  v. 
Ramsour,  63-231. 

The  court  may  permit  a  creditor  of  a  person,  who  died  seized  and  pos- 
sessed of  lands,  to  be  made  a  party  to  a  proceeding  for  dower,  and  con- 
test the  claim  of  the  widow.     Welfare  v.  Welfare,  108-272. 

Action  to  recover  real  property.— Where  both  the  plaintiflF  and  a  third 
party  claim  to  be  the  landlord  of  the  defendant,  such  third  person  has  a 
right^  upon  affidavit,  to  be  let  in  as  a  party  defendant  to  an  action  to 
recover  such  property.     Rollins  v.  Rollins,  76-264. 

If  in  such  an  action  judgment  is  rendered  against  the  tenant,  no  writ 
of  possession  will  issue  till  the  controversy  is  also  decided  between  the 
plam tiff  and  the  intervener.    Rollins  v.  Henry,  76-269. 

In  a  suit  by  a  purchaser  at  an  execution  sale  seeking  to  dispossess  the 
husband  of  the  wife's  land,  the  wife's  possessory  right  is  such  an  interest 
in  the  controversy  as  entitles  her  to  be  made  a  party  defendant.  Cecil 
V.  Smith,  81-285 ;  Young  v.  Greenlee,  82-346. 

In  an  action  for  the  recovery  of  real  property,  a  person  who  claims 
title,  paramount  and  adverse,  both  to  plaintiff  and  defendant,  should  not 
be  permitted  to  make  himself  a  party  to  the  action.  Colgrove  v.  Koonce, 
76-363  ;  McDonald  v.  Morris,  89-99.    See  ?  184,  anUy  and  notes. 

A  third  party  claiming  to  be  joint  owner  with  the  defendant  has  the 
right,  on  affidavit,  to  be  let  in  as  a  party  defendant.  Lytle  v.  Burgin, 
82-301. 

Where  A  purchased  land  for  B,  taking  title  to  himself,  and  aflerward 
conveyed  the  legal  estate  to  C,  while  B  conveyed  her  equity  to  D,  upon 
suit  brought  by  C  to  obtain  title  and  possession  of  the  land,  A  is  a  nec- 
essary party  to  the  action.     Matthews  v.  McPherson,  65-189. 

Where  a  wife  asserts  an  independent  title  in  herself,  she  has  the  right 
to  intervene  and  defend  in  an  action  of  ejectment  brought  against  her 
husband.     Taylor  v.  Apple,  90-343. 

A  claimant  to  land  in  dispute  between  other  parties  to  a  suit,  who  is 
not  connected  with  any  interest  in  that  controversy,  but  claims  by  a  title 
different  from  that  of  both  claimants  in  the  suit,  cannot  intervene  and 
become  a  party.    A  party  may  intervene  when  he  has  an  interest  in  the 
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controversy,  but  not  when  he  has  only  an  interest  in  the  thing  which  is 
the  subject  of  the  controversy.     Asheville  Division  v.  Aston,  92-588. 

Praudtxlent  vendees.— In  a  proceeding  under  2?  318,  324,  C.  C.  P.,  to 
subject  the  lands  of  a  deceased  debtor  to  sale  to  satisfy  a  judgment 
lien  thereon,  the  vendees  in  an  alleged  fraudulent  conveyance  made  by 
the  judgment  debtor  before  the  attachment  of  the  lien,  are  not  neces- 
sary orproper  parties ;  and  if  they  have  been  joined  as  defendants,  the 
plaintiff  may  be  permitted  at  any  time  to  enter  a  nonsuit,  or  not.  pros. 
as  to  them,  notwithstanding  they  may  have  filed  answers  asserting  coun- 
terclaims and  asking  for  affirmative  relief.  These  provisions  of  the  C. 
C.  P.  not  being  brought  forward  in  The  Code,  all  creditors  are  now 
required  to  seek  payment  from  the  personal  representative,  who  will 
apply  the  assets  according  to  the  respective  priorities  of  the  demands. 
Lee  v.  Eure,  93-5. 

Purchaser  under  junior  judgment.—//  seems  that  a  purchaser  under  a 
junior  judgment,  who  acquired  his  title  after  the  action  against  L.  and 
wife  was  begun,  will  not  be  allowed  to  make  himself  a  party  defend- 
ant and  assert  his  title  in  that  cause.     Mooring  v.  Little,  98-472. 

Supplementary  proceedings  against  corporation. — ^The  owner  of  orders  for 
the  payment  of  shares  of  stock  in  a  corporation  cannot  be  allowed  to 
interplead  in  supplementary  proceedings  by  a  plaintiff  judgment  cred- 
itor who  has  obtained  his  judgment.  Heggie  v.  B.  &  L.  Association, 
107-581. 

Petition  for  partition. — In  proceedings  for  partition  the  personal  repre- 
sentative of  ancestor  cannot  be  allowed  to  interplead  and  ask  for  license 
to  sell  the  land  for  assets.     Garrison  v.  Cox,  99-478. 

In  a  justice's  court ;  intervener. — The  question  of  title,  which  arrests 
further  proceedings  (in  actions  affecting  real  property)  before  a  justice,  is 
between  the  parties  to  the  action,  and  a  jurisdiction  once  acquired  can- 
not be  divested  by  the  intervention,  in  that  court,  of  a  stranger  assert- 
ing a  superior  title  in  himself.     Davis  v.  Davis,  83-71. 

Defiances  of  intervening  landlord. — A  landlord  let  in  to  defend  an  action 
of  ejectment  is  not  restricted  to  the  defences  to  which  his  tenant  is  con- 
fined.    Isler  V.  Foy,  66-547  \  Maddrey  v.  Long,  86-383. 

Bond  by  intervener. — A  landlord  may  be  joined  with  his  tenant  as  defend- 
ant in  an  action  against  the  former  for  possession  of  the  land  occupied 
by  him,  and  when  so  joined  by  the  Act  of  i869-*70,  each  must  give  bond 
to  the  plaintiff  for  costs  and  damages,  or  make  the  affidavit  and  file  the 
certificate  required  to  enable  him  to  defend  as  a  pauper.  Harkey  v. 
Houston,  65-137. 

Pleadings  by  intervener. — In  an  action  by  one  creditor  in  behalf  of  all, 
against  an  executor  or  administrator  for  an  account,  another  creditor 
coming  in  need  not  file  a  complaint,  unless  his  claim  is  denied,  but  such 
claim  must  be  verified,  unless  it  is  a  judgment  or  some  writing  signed 
by  the  deceased.     Isler  v.  Murphy,  76-52. 

Right  to  intervene. — ^The  right  of  an  outside  claimant  to  intervene  is 
well  settled.     Sims  v.  Goettle,  82-268 ;  Toms  v.  Warson,  66-417. 

Right  to  call  in  additional  parties.— The  defendant,  upon  showing  that  a 
third  party  claims  an  interest  in  the  property  in  litigation,  can  have  such 
third  party  made  a  party  to  the  action.     Win  field  v.  Burton^  79-388. 

Claim  of  intereste  in  attached  property. — A  third  person  claiming  a  mort- 
^ave  upon  the  property  attached,  can  come  in  and  be  made  a  party.  An 
issue  would  be  made  in  the  cause  as  to  his  claim.     Bear  v.  Cohen,  65-51 1. 
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VeceiBary  partiei. — Where  lessors  sue  lessees  for  rent,  and  the  defend- 
ants answer  that  other  persons  owned  the  land  at  the  time  of  the  lease 
and  ever  since,  and  have  brought  suit  for  the  rent,  such  other  persons 
are  necessary  parties  to  the  action.    McKesson  v.  Mendenhall,  64-286. 

Interpleader  in  quo  warranto  to  vacate  a  charter. — The  court  has  power  to 
allow  a  judgment  creditor  of  a  corporation  to  interplead  in  an  action  in 
the  nature  of  a  quo  warranto^  brought  by  the  attorney  general,  to  vacate 
the  charter.    State  v.  Simonton,  78-57. 

Sight  to  interplead  lost  by  lapse  of  time.— In  an  action  for  the  recovery 
of  personal  property,  a  third  party  claiming  the  same  loses  his  right  to 
be  made  a  party  to  the  suit  by  allowing  three  years  to  pass  after  notice 
of  the  action,  before  moving  to  interplead.     Clemmons  v.  Hampton, 

78-534. 

This  section  appUee.—This  section  confers  on  the  court  the  right  to 
determine  the  opposing  claims  of  execution  creditors  to  the  fund  under 
its  control,  upon  a  motion  in  the  cause  in  which  the  execution  issued 
which  produced  the  fund.    Dewey  v.  White,  65-225 ;  Fox  v.  Kline,  85-173. 

This  section  does  not  apply. — The  right  of  interpleader  given  by  this  sec- 
tion applies  to  an  action  properly  constituted  m  court  only,  and  not  to 
rules  or  motions  as  to  funds  in  a  sheriff 's  hands.  Bates  v.  Lilly,  65-232  ; 
Dewey  v.  White,  65-225 ;  Milliken  v.  Fox,  84-107. 

This  section  does  not  embrace  a  case  where  a  sheriff  has  an  execution  in 
favor  of  one  person  and  levies  it  upon  property  claimed  by  another  than 
the  defendant  in  the  execution.  In  such  case,  the  sheriff  cannot  require 
these  persons  to  interplead.     Dewey  v.  White,  65-225. 

See,  also,  a  general  discussion,  without  particular  adjudication,  in 
regard  to  this  section,  in  Thomas  v.  Kelly,  74-417. 
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See.  190*    Actions  to  be  tried  where  subject'^natter  situated. 
C.  C.  P.,  s.  66. 

Actions  for  the  following  causes  must  be  tried  in  the 
county  in  which  the  subject  of  the  action,  or  some  part 
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thereof,  is  situated,  subject  to  the  power  of  the  court  to 
change  the  place  of  trial,  in  the  cases  provided  in  this  Code : 

Waiver  of  venue. — The  venue  can  be  waived  by  consent  of  parties. 
Leach  v.  Railroad,  65-486.    See  cases  cited,  §  195,  posL 

(i)  For  the  recovery  of  real  property,  or  of  an  estate  or 
interest  therein,  or  for  the  determination  in  any  form  of 
such  right  or  interest,  and  for  injuries  to  real  property; 

Petition  fop  dower. — A  petition  for  dower  must  be  filed  in  the  county  of 
the  husband's  last  usual  residence.     Askew  v.  Bynum,  81-350. 

Land  lying  in  two  conntieB. — Where  the  complaint  in  an  action  against  sev- 
eral defendants  to  recover  land,  described  the  locus  in  quo  as  several 
tracts  adjoining  each  other,  and  situated  in  the  counties  of  Cumberland 
and  Bladen,  of  which  the  defendants  are  in  possession,  and  wrongfully 
withhold  from  the  plaintififs,  under  this  allegation  the  superior  court  of 
either  county  had  jurisdiction.     Thames  v.  Jones,  97-121. 

When  chief  object  of  action  concemB  real  eatate. — When  an  action  relating 
to  real  estate  is  brought  in  a  county  other  than  that  in  which  the  land 
is  situated,  the  judge  must,  upon  proper  application  made  in  apt  time, 
direct  its  removal  to  the  proper  county.  The  fact  that  there  are  other 
questions  to  be  determined  in  the  action,  does  not  alter  the  case  when 
the  chief  purposes  of  the  suit  are  to  compel  one  defendant  (trustee)  to 
sell  and  another  defendant  to  convey,  lands  situated  in  a  county  other 
than  that  in  which  the  action  is  pending.  Manufacturing  Co.  v.  Brower, 
105-440. 

(2)  For  the  partition  of  real  property  ; 

(3)  For  the  foreclosure  of  a  mortgage  of  real  property  ; 

Action  by  holder  of  notes  given  ft>r  purchase  of  land. — An  action  by  the 
holder  of  notes,  given  for  the  purchase  of  land,  against  the  purchaser 
and  others,  asking  to  be  subrogated  to  the  rights  of  the  vendor  in  the 
contract  for  the  sale  of  the  land,  is  in  effect  an  action  "for  the  fore- 
closure of  a  mortgage  of  real  estate,**  and  must  be  tried  in  the  county 
where  the  land  is  situated.     Fraley  v.  Marsh,  68-160. 

Action  fbr  breach  of  covenant  to  pay  for  improvements. — An  action  for 
breach  of  covenant  in  not  pa)'ing  for  improvements  made  on  lands  by 
the  mortgagors,  does  not  fall  under  the  provisions  of  this  section.  Phil- 
lips V.  Holmes,  71-250. 

(4)  For  the  recovery  of  personal  property  [distrained  for 
any  cause.] 

Note.  The  words  *' distrained  for  any  cause'*  were  stricken  out  of 
this  subsection  by  chapter  219,  Acts  1889. 

The  words  "distrained  for  any  cause,'*  in  this  subsection  do  not  apply 
to  the  seizure  by  the  sheriff  in  the  provisional  remedy  by  claim  and 
delivery ;  and  the  situation  of  the  property  in  such  actions  in  which  • 
claim  and  delivery  is  resorted  to,  does  not  regulate  the  place  of  trial  of 
such  actions.    Smithdeal  v.  Wilkerson,  100-52. 
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This  is  now  changed  by  statute  chapter  219,  Acts  1889,  as  before  noted. 

Sec.  191.    Actions  to  he  tried  where  cause  of  action  arose. 
C.  C.  P.,  s.  67. 

Actions  for  the  following  causes  must  be  tried  in  the 
county  where  the  cause,  or  some  part  thereof,  arose,  sub- 
ject to  the  like  power  of  the  court  to  change  the  place  of 
trial,  in  the  cases  provided  in  this  Code : 

(i)  For  the  recovery  of  a  penalty  or  forfeiture,  imposed 
by  statute  ;  except  that,  when  it  is  imposed  for  an  offence 
committed  on  a  sound,  bay,  river,  or  other  body  of  water, 
situated  in  two  or  more  counties,  the  action  may  be  brought 
in  any  county  bordering  on  such  sound,  bay,  river,  or  other 
body  of  water,  and  opposite  to  the  place  where  the  oflfence 
was  committed ; 

PalsB  return  bj  slieriff. — An  action  against  the  sheriff  of  a  county  other 
than  that  from  which  the  process  issued,  for  making  a  false  return,  is 
properly  brought  in  the  courts  of  the  county  to  which  that  process  was 
returnable.     Watson  v.  Mitchell,  108-364. 

(2)  Against  a  public  officer  or  person  especially  appointed 

to  execute  his  duties,  for  an  act  done  by  him  by  virtue 

of  his  office ;  or  against  a  person  who  by  his  command,  or 

in  his  aid,  shall  do  anything  touching  the  duties  of  such 
officer. 

Suits  against  county  commissioners. — Suits  against  county  commissioners 
must  be  brought  in  the  county  of  which  they  are  commissioners.  John- 
ston V.  Commissioners  ctf  Cleveland  Co.,  67-101 ;  Alexander  v.  Commis- 
sioners of  McDowell  Co.,  67-330;  Jones  v.  Commissioners  of  Bladen 
Co.,  69-412 ;  Steele  v.  Commissioners  of  Rutherford  Co.,  70-137. 

Action  against  cities  and  towns. — Cities  and  towns  must  be  sued  in  the 
county  in  which  they  are  located,  and  if  suit  is  brought  in  another 
county,  they  have  the  right  to  have  it  removed.  Jones  v.  Statesville, 
97-86. 

Obligors  in  an  indemnifying  bond. — The  obligors  on  a  bond  to  indemnify 
a  sheriff  against  loss,  etc.,  in  seizing  and  selling  property  under  execu- 
tion, are  not  included  in  that  class  of  persons  **who,  by  his  command 
or  in  his  aid  shall  do  an3rthin^  touching  the  duties  of  such  office,"  and 
where  an  action  was  brought  in  the  county  of  I/,  against  such  obligors 
'  residing  in  the  county  of  B,  as  aiders  and  abettors  of  the  sheriff  of  the 
latter  county  in  the  unlawful  seizure  and  conversion  of  goods  under  exe- 
cution, it  was  not  error  to  refuse  to  remove  the  cause  to  the  county  of  B 
Tor  trial.     Harvey  v.  Brevard,  98-93. 
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Sec*  192,  Actions  to  be  tried  where  jdaifUijf  or  defendatU 
refiides.    C.  C.  JP.,  8.  68.    1868''9,  c\  59.    1868*9,  c.  277, 

8.6. 

In  all  other  cases  the  action  shall  be  tried  in  the  county 
in  which  the  plaintiflfs  or  the  defendants,  or  any  of  them, 
shall  reside  at  the  commencement  of  the  action  ;  or  if  none 
of  the  defendants  shall  reside  in  the  state,  then  in  the  county 
in  which  the  plaintiffs,  or  any  of  them,  shall  reside  ;  and  if 
none  of  the  parties  shall  reside  within  the  state,  then  the 
same  may  be  tried  in  any  county  which  the  plaintiflF  shall 
designate  in  his  summons  and  complaint,  subject,  however, 
to  the  power  of  the  court  to  change  the  place  of  trial,  in 
the  cases  provided  by  statute. 

• 

Parties  of  record. — The  ** parties'*  plaintiflF  and  defendant  in  the  con- 
templation of  this  section,  are  the  parties  of  record^  and  no  objection  to 
the  venue  can  be  taken  by  pleading  that  a  party  for  whose  benefit  an 
action  is  brought,  lives  in  another  county.     Rankin  v.  Allison,  64-673. 

Obligors  on  indemnifying  bond. — An  action  brought  in  one  county  against 
the  sheriflT  of  another,  and  also  against  other  parties  (who  had  executed 
to  him  an  indemnity  bond),  for  the  unlawful  seizure  and  sale  of  goods 
under  execution,  if  a  not.  pros,  is  entered  as  to  the  sheriflF,  his  co-defend- 
ants are  not  entitled  to  have  the  cause  removed  to  the  county  of  the 
sheriflf  for  trial.     Harvey  v.  Rich,  98-95. 

Assignment  "fbr  collection." — A  voluntary  assignment,  without  consid- 
eration and  for  the  benefit  of  the  assignor,  will  not  authorize  the  assignee 
to  bring  suit  in  a  county  where  neither  of  the  parties  to  the  instrument 
reside.     Abrams  v.  Cureton,  74-523. 

Breach  of  covenant  to  pay  fbr  improvements. — An  action  for  breach  of 
covenant,  in  not  paying  for  improvements  made  by  mortgagors  of  real 
estate,  must  be  brought  in  a  county  where  some  of  the  parties  reside. 
Phillips  V.  Holmes,  71-250. 

Sec.  193.  Action8  against  executors  and  administrators, 
and  upon  official  bonds.  C.  C.  JP.,  s.  68  (a),  1868^*9,  c. 
258,  s.  1. 

All  actions  upon  official  bonds,  or  against  executors  and 
administrators  in  their  official  capacity,  shall  be  instituted 
in  the  county  where  the  bonds  shall  have  been  given,  if 
the  principal  or  any  of  the  sureties  on  the  bond  is  in  the 
county ;  if  not,  then  in  the  plaintiff's  county. 

Personal  representative. — An  administrator  or  executor  must  be  sued  in 
the  county  in  which  he  took  out  letters  of  administration  or  letters  tes- 
tamentary, provided  he  or  any  one  of  his  sureties  lives  in  that  county, 


CLARK'S  CODE  OF  CIVII.  PROCEDURE.  Ill 

whether  he  is  sued  on  his  bond  or  simply  as  administrator  or  executor. 
Stanley  v.  Mason,  69-1;  Foy  v.  Morehead,  69-51^;  Bid  well  v.  King, 
71-287. 

A  qualified  as  administrator  of  B,  in  Halifax  count^yr,  and  gave  bond 
there.  Afterwards  A  died  in  Northampton,  and  C  quahfied  as  his  admin- 
istratrix, in  that  county.  C,  administratrix,  and  D,  one  of  the  sureties 
on  the  bond  of  A,  resided  in  Northampton,  and  were  sued  in  Halifax 
county,  on  the  bond  of  A,  by  a  resident  of  Halifax.  The  action  was 
properly  brought  in  Halifax.     Clark  v.  Peebles,  100-348. 

Guardian  bond. — A  guardian  bond  is  an  official  one,  within  the  meaning 
of  this  section.    Cloman  v.  Staton,  78-235. 

Ckmstmction  of  will. — An  action  to  construe  a  will  must  be  brought  in 
the  county  in  which  the  testator  was  domiciled  at  his  death  and  in 
which  the  will  was  admitted  to  probate.     Devereux  v.  Devereux,  81-12. 

Sec.  194.    Actions  against  foreign  corporations  ;  where  and 
by  whom  brought.    C.  €.  P.,  s.  361.    1876-^7^  c.  170. 

An  action  against  a  corporation  created  by  or  under  the 
laws  of  any  other  state,  government  or  country,  may  be 
brought  in  the  superior  court  of  any  county  in  which  the 
cause  of  action  arose,  or  in  which  it  usually  did  business, 
or  in  which  it  has  property,  or  in  which  the  plaintiffs,  or 
either  of  them,  shall  reside,  in  the  following  cases : 

(i)  By  a  resident  of  this  state  for  any  cause  of  action ; 

(2)  By  a  plaintiff,  not  a  resident  of  this  state,  when  the 
cause  of  action  shall  have  risen  or  the  subject  of  the  action 
shall  be  situated  within  this  state. 

Bemoval  to  federal  court. — A  defendant  is  not  entitled  to  have  an  action 
removed  for  trial  from  the  state  to  the  federal  courts,  under  the  acts  of 
congress,  unless  the  latter  has  original  jurisdiction  of  the  action. 
Foundry  Co.  v.  Howland,  99-202. 

When  a  proper  case  for  removal  is  made  out,  no  formal  order  to  trans- 
fer the  action  is  necessary — the  state  court  will  simply  suspend  further 
proceedings  unless  the  federal  court  should  remand  the  cause.  Foundry 
Co.  v.  Howland,  99-202. 

A  non-resident  defendant  whose  petition  for  removal  of  the  cause  to 
the  United  States  court  was  denied  on  the  ground  of  insufficient  affida- 
vit, cannot  be  a^ain  heard  upon  further  application  for  removal — it  has 
become  res  judicata.     Hemdon  v.  Insurance  Co.,  108-648. 

The  court  might  have  allowed  an  amendment  if  made  in  apt  time. 
Hemdon  v.  Insurance  Co.,  ioS-648. 

Sec.  195.    Change  of  JPlace  of  trial.    C  C.  i».,  s.  69.    JB.  C, 
c.  31,  ss.  115-118;  1870''1,  c.  20.  s.  1. 

If  the  county  designated  for  that  purpose,  in  the  sum- 
mons and  complaint,  be  not  the  proper  county,  the  action 
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may,  notwithstanding,  be  tried  therein,  unless  the  defend- 
ant, before  the  time  of  answering  expires,  demand  in  writ- 
ing that  the  trial  be  had  in  the  proper  county,  and  the 
place  of  trial  be  thereupon  changed  by  consent  of  parties 
or  by  order  of  the  court. 

Waiver. — If  no  objection  is  taken  to  the  venue  in  the  superior  court,  it 
cannot  be  taken  in  the  supreme  court  on  appeal.  Devereux  v.  Devereux, 
81-12. 

If  objection  to  tlie  venue  is  not  taken  by  the  party  entitled  to  take  it, 
the  trial  can  proceed  in  the  county  where  the  action  is  brought.  Cloman 
V.  Staton,  78-236 ;  Leach  v.  Railroad,  65-486. 

After  Answer. — The  objection  to  the  venue  must  be  taken  in  apt  time. 
If  the  defendant  pleads  to  the  merits  of  the  action,  he  will  be  deemed 
to  have  waived  the  objection.     McMinn  v.  Hamilton,  77-300. 

A  motion  to  remove  an  action  to  another  county  cannot  be  made  after 
answer  filed,  although  there  was  time  given  within  which  to  file  answer 
which  has  not  expired.  County  Board  Education  v.  State  Board  Educa- 
tion, 106-81. 

Motion  in  writing  and  before  time  ft>r  answering  expires. — If  the  county  des- 
ignated in  the  summons  be  not  the  proper  county,  still  the  trial  may  pro- 
ceed, unless  the  defendant,  before  the  time  of  answering  expires,  demand 
in  writing  that  the  cause  be  removed  to  the  proper  county.  This  applies 
to  actions  for  recovery  of  real  estate,  as  well  as  personal  actions.  Lafoon 
v.  Shearin,  91-370. 

In  an  action  for  damages  for  false  imprisonment,  brought  in  the  county 
of  Rowan  against  certain  public  officers  of  the  county  of  Anson,  time 
was  granted  to  file  answer,  and  before  time  expired  defendants  moved  to 
have  the  action  removed  to  the  latter  county,  on  the  pounds  that  defend- 
ants were  public  officers,  acting  in  their  official  capacity ;  that  there  were 
a  number  of  material  witnesses  who  could  not  attend  trial  on  account  of 
the  distance  and  their  poverty,  arid  defendants  were  unable  to  pay  their 
expenses :  Held^  (i)  tnat  the  defendants  are  entitled  to  the  removal 
allowed  under  this  section,  unless  they  have  lost  their  rights  by  failure 
to  comply  therewith ;  (2)  that  the  making  of  their  motion  for  removal 
before  the  expiration  of  the  time  allowed  to  file  answer,  and  before 
answer  was  filed,  was  in  apt  time ;  (3)  the  defendants  were  allowed  any 
defences  they  might  have  nad,  had  &ere  been  no  extension  of  time;  the 
answer  was  filed  after  the  motion  and  before  the  next  (fall)  term. 

Qucere :  Whether  defendants  could  not  have  had  their  demands  passed 
upon  before  the  fall  term,  and  whether  or  not  it  was  the  duty  of  the 
court  to  find  how  the  fact  was  and  determine  the  question  of  removal 
upon  the  uncontroverted  affidavit  of  defendants.  Shaver  v.  Huntley, 
107-623. 

The  court  may  change  the  place  of  trial  in  the  following 
cases: 

Mandatory. — Where  an  action  is  brought  to  the  wrong  county,  and  the 
defendant  demands,  in  writing,  that  the  place  of  trial  be  changed,  the 
words  **fnay  change  the  place  of  trial,**  in  this  section,  will  be  interpre- 
ted as  meaning  **  musl  change,*'  etc.    Jones  v.  Statesville,  97-86. 

The  question  of  removal,  when  the  action  is  not  brought  in  the  proper 
county,  is  not  one  of  discretion  ;  when  the  statute  imposes  a  duty,  '*  may  ** 
means  must    Manufacturing  Co.  v.  Brower,  T05-440. 
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(i)  When  the  county  designated  for  that  purpose  is  not 
the  proper  county ; 

Semoral  ex  mero  mota. — If  the  county  is  not  the  proper  one»  the  judge 
may  remoye  the  cause  ex  mero  motu.    Cloman  v.  Staton,  78-236. 

Ob  motion. — An  administrator  or  executor  may  move  the  hearing  of  an 
action  against  him  to  the  county  in  which  the  bond  is  filed.  Rankin  v. 
AUison,  64-673. 

A  defendant  who  has  been  sued  to  a  wrong  county  may  move  either  to 
dismiss  or  to  remove  to  the  proper  county.  Stanly  v.  Mason,  69-1 ;  Jones 
V.  Commissioners,  6^412. 

A  motion  to  dismiss  an  action  brought  in  the  wrong  county  may  be 
treated  as  a  motion  to  remove.    Cloman  v.  Staton,  78-235. 

• 

(2)  When  the  convenience  of  witnesses  and  the  ends  of 
justice  would  be  promoted  by  the  change  ; 

Criminal  actions.— Under  chapter  63,  Laws  1885,  and  The  Code,  \\  196, 
198,  the  criminal  court  of  Mecklenburg  has  jurisdiction  to  try  an  indict- 
ment for  murder  removed  into  that  court  from  an  adjacent  county.  State 
V.  Weddington,  103-364. 

A  criminal  cause  must  be  at  issue  before  it  can  be  removed  from  one 
county  to  another  for  trial.  State  v.  Swepson,  81-571 ;  State  v.  Hay- 
wood, 94-847. 

Civil  actioBB. — On  the  contrary,  in  a  civil  action  by  this  section  the 
motion  to  remove  must  be  made  before  answer  filed.    See  cases  supra. 

Interlocutory  motioBB  and  orders. — A  judge  of  the  superior  court  has  no 
jurisdiction  to  hear  and  determine  actions  or  interlocutory  motions  and 
orders  therein  without  the  county  in  which  such  actions  may  be  pend- 
ing, unless  by  the  consent  of  the  parties  thereto.     Godwin  v.  Monds, 

IOI-354- 

(3)  When  the  judge  shall  have  been,  at  any  time,  inter- 
ested as  party  or  counsel.  When  the  place  of  trial  is 
changed,  all  other  proceedings  shall  be  had  in  the  county 
to  which  the  place  of  trial  is  changed,  unless  otherwise 
provided  by  the  consent  of  the  parties  in  writing  duly  filed, 
or  by  order  of  court ;  and  the  papers  shall  be  filed  or  trans- 
ferred accordingly. 

When  the  judge  is  a  party  to  the  snit. — When  the  summons  has  been 
served  and  the  complaint  filed,  the  case  is  pending  sufficiently  to  entitle 
a  party  to  remove  it  to  an  adjoining  judicial  district  if  the  presiding 
judge  is  a  party  to  the  suit.    Carter  v.  Railroad,  68-346. 

After  order  of  removal,  jurisdiction. — ^When  the  order  of  removal  is  made 
the  jurisdiction  of  the  court  making  the  order  ceases,  except  tiiat  sub- 
pcenas  may  issue  from  either  court,    Fisher  v.  Mining  Co.,  105-123. 

8 


114  CLARK'S  CODE  OF  CIVIL  PROCEDURE. 

See.  196,    Judges  authorized  to  refnove  causes  from  one 
county  to  another*    1879,  c.  ^5. 

In  all  civil  and  criminal  actions  in  the  superior  and  crim- 
inal courts,  in  which  it  shall  be  suggested  on  oath,  or  by 
affirmation,  on  behalf  of  the  state,  or  the  traverser  of  the 
bill  of  indictment,  or  of  the  plaintiff  or  defendant,  that 
there  are  probable  grounds  to  believe  that  justice  cannot 
be  obtained  in  the  county  in  which  the  action  shall  be 
pending,  the  judge  shall  be  authorized  to  order  a  copy  of 
the  record  of  said  action  to  be  removed  to  some  adjacent 
county  for  trial,  if  he  shall  be  satisfied  that  a  fair  trial  can- 
not be  had  in  said  county,  after  hearing  all  the  testimony 
which  may  be  offered  on  either  side  by  affidavits. 

SaAcient  affldavit. — An  affidavit  by  a  party  that  he  cannot  have  a  fair 
and  impartial  trial  in  the  county,  owing  to  the  great  prejudice  against 
him,  and  that  the  adverse  party  is  of  ^eat  influence  in  the  county,  which 
he  believes  will  be  used  to  his  prejudice,  is  sufficient  to  justify  an  order 
removing  the  cause.    Smith  v.  Greenlee,  14-387. 

It  is  not  necessary  in  an  affidavit  for  removal  that  the  belief  of  the 
affiant  should  be  stated.  It  is  sufficient  if  it  sets  forth  ^^  facts  on  which 
he  grounds  his  belief.  State  v.  Seaborn,  15-305,  overruling  State  v. 
Twitty,  9-248. 

The  leading  purpose  of  The  Code,  \\  196-197,  is  to  secure  a  fair  and 
impartial  trial ;  the  affidavit  is  required  to  make  the  facts  appear  to  the 
court.  But  if  they  are  admitted,  or  agreed  on  by  the  parties,  this  is 
sufficient,  and  it  is  not  necessary  that  they  should  appear  in  the  record 
or  order  of  removal.     Emery  v.  Hardee,  94-787. 

It  is  within  the  power  of  counsel  to  consent  that  the  court  might  hear 
and  consider  the  tacts  as  if  stated  in  an  affidavit.    Ibid, 

Bemoval  discretionary  with  tlie  judge. — In  an  application  to  remove  or  con- 
tinue a  case,  the  discretion  to  do  either  rests  with  the  judge  of  the  supe- 
rior court  and  cannot  be  reviewed  by  the  supreme  court  State  v.  Dun- 
can, 28-98 ;  State  v.  Hildreth,  31-429 ;  State  v.  Hijl,  72-345 ;  State  v. 
Hall,  73-134 ;  State  v.  Johnson,  104-780. 

Orders  in  thecanse. — ^Rules  and  orders  made  by  consent,  after  an  order 
for  the  removal  of  a  cause,  but  before  it  is  removed,  are  not  erroneous. 
Smith  V.  Greenlee,  14-387. 

See^  also.  Commissioners  v.  Lemly,  85-341. 

Snfficiency  of  order  of  removaL — An  order  of  removal  directing  that  '*the 
tried  shall  be  removed ''  is  sufficient,  without  directing  further  that  a 
£Opy  of  the  record  of  said  cause  be  removed.    State  v.  Shepherd,  30-195. 

Order  of  removal  condnsive. — The  order  of  removal  is  conclusive,  and 
the  court  to  which  it  is  removed  should  proceed  with  the  case,  unless  it 
positively  appears  that  the 'order  was  made  contrary  to  law.  Boy  den  v. 
Williams,  84-608. 
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Appeal. — Where,  upon  a  motion  to  remove  a  cause,  no  facts  are  stated 
in  the  affidavit  of  the  applicant  as  grounds  for  such  removal,  the  ruling 
of  the  court  below  ma^  be  reviewed,  but  where  the  facts  are  set  forth, 
their  sufficiency  rests  in  the  discretion  of  the  judge,  and  his  decision 
upon  them  is  final.     Philips  v.  Lentz,  83-240. 

8ec^  197*    What  requisite  to  uuihcrize  such  removals   1879, 

€•  4:5. 

No  action,  whether  civil  or  criminal,  shall  be  so  removed, 
unless  the  aflSdavit  shall  set  forth  particularly  and  in  detail 
the  ground  of  the  application.  And  it  shall  be  competent 
for  the  other  side  to  controvert  the  allegations  of  fact  in 
said  application,  and  to  oflFer  counter  affidavits  to  that  end. 
And  the  judge  shall  not  order  the  removal  of  any  such 
action  unless  he  shall  be  satisfied,  after  thorough  examina- 
tion of  the  evidence  as  aforesaid,  that  the  ends  of  justice 
demand  it. 

Removal  belbre  issue  joined. — SembUy  that  a  cause  cannot  be  removed 
before  issue  joined.  State  v.  Reid,  18-377.  Decided  as  to  State  cases. 
State  V.  Swepson,  81-571;  94-847.  Exception  to  this  rule  where  the  pre- 
siding judge  is  a  party.  Carter  v.  Railroad,  68-346,  and,  indeed,  in  all 
dvil  cases  Dy  §  195. 

See  notes  under  preceding  section.  For  decisions  under  previous  stat- 
utes, see  Battle's  Revisal,  vol.  2,  p.  989. 

Secm  198*  On  rentovaZ  of  an  action,  what  to  he  sent  with 
transcript.  B.  C.f  c. 31,s.  118.  1806, c.  694, 8. 12.  1810, 
c.  787. 

When  a  cause  shall  be  directed  to  be  removed,  the  clerk 

shall  transmit  to  the  court  to  which  the  same  is  removed  a 

transcript  of  the  record  of  the  case,  with  the  prosecution 

bond,  bail  bond,  and  the  depositions,  and  all  other  written 

evidences  filed  therein. 

Contradictory  transcriptB. — Where,  upon  the  removal  of  a  cause,  two 
contradictory  transcripts  of  the  record  are  certified,  the  contradiction 
can  be  reconciled  by  an  inspection  of  thie  original  record.  But  where 
they  are  not  contradictory,  they  form  but  one  copy,  and  both  may  be 
used  by  the  court.    State  v.  Collins,  14-117. 

Proper  verification  of  transcript. — ^The  court  to  which  a  cause  is  removed 
is  the  sole  judge  whether  the  transcript  is  properly  verified,  and  all  other 
courts  are  bound  by  its  decisions.  State  v.  Duncan,  28-236;  State  v. 
Lambert,  93-618. 

Imertion  of  silldavit  ibr  removal. — ^The  affidavit  for  the  removal  of  a  cause 
ought  no  more  to  be  inserted  as  a  part  of  the  record  than  one  for  a  con- 
tinnance.     State  v.  Barfield,  30-344. 
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Orders  in  tlie  cause  pending  remoTsL — ^Until  the  transcript  is  deposited, 
the  removal  is  not  complete,  and,  subsec^uent  to  the  order,  and  until  such 
deposit  of  the  transcript,  the  clerk  of  either  court  may  issue  subpoenas 
and  commissions  to  take  depositions.     Commissioners  v.  Lemly,  85-541. 

See^  also,  Smith  v.  Greenlee,  14-387. 

Amending  the  traascript. — ^The  court  from  which  a  cause  has  been  re- 
moved can  supply  an  omission  in  the  record  by  making  an  amendment 
and  sending  a  copy  of  the  amended  record  to  the  court  to  which  it  has 
been  removed.    State  v.  Reid,  18-377. 

Delbet  in  transcript  of  record. — ^Where  there  is  a  defect  in  the  transcript 
of  the  record,  the  proper  course  is  to  move,  in  the  county  where  the 
record  was  made,  to  amend  it,  and  have  the  amended  record  brought  to 
the  county  where  it  stands  for  trial  by  a  certiorari.    State  v.  Swepson, 

81-571. 

Where  the  clerk  sends  a  defective  transcript  on  the  removal  of  a  cause, 
it  is  not  a  compliance  with  the  order,  and  he  may,  of  his  own  motion, 
send  another.    State  v.  Anderson,  92-732. 

Court  to  which  removal  is  ordered. — ^Where  there  is  an  order  for  the 
removal  of  an  action  which  is  sufficient  on  its  face,  it  will  be  conclu- 
sively presumed  that  the  court  making  the  order  had  before  it,  in  a  le^al 
way,  facts  sufficient  to  warrant  the  order.  The  court  to  which  the  action 
is  removed  can  consider  only  the  sufficiency  of  the  order,  and  not  of  the 
facts  on  which  it  is  based.     Emery  v.  Hardee,  94-787. 

In  the  superior  court  of  Union  it  was  ordered  that  this  case  be  removed 
to  the  criminal  court  of  Mecklenburg  for  trial,  and  that  the  clerk  of 
Union  superior  court  certify  the  record  to  the  superior  court  of  Mecklen- 
burg, "to  the  end  that  it  may  be  there  docketed  SLud/rom  there  cerixBed 
to  the  criminal  court,'*  etc.,  for  trial.  A  certified  copy  of  the  record  was 
sent  to  the  superior  court  of  Mecklenburg,  the  clerk  docketed  it  and 
then  transmitted  the  same  certified  copy  to  the  clerk  of  the  criminal 
court,  attaching  to  it  a  certificate  that  it  had  been  forwarded  to  him  from 
the  clerk  of  Union:  Held^  that  the  record  being  duly  certified,  it  was 
not  material  through  how  many  hands  it  passed  in  transitu^  and  the 
criminal  court  had  jurisdiction  to  try  the  case.  So  much  of  the  order 
of  removal  as  required  the  docketing  of  the  case  in  the  superior  court 
of  Mecklenburg  was  surplusage.     State  v.  Weddington,  103-364. 

Court  flrom  which  removed.— When  an  action  is  ordered  removed  to 
another  county,  it  is  error  in  the  judge  presiding  in  the  superior  court  of 
the  county  from  which  the  cause  is  removed,  at  the  next  term  thereof, 
and  before  the  term  of  the  court  in  the  county  to  which  it  was  removed, 
to  direct  that  the  action  be  dismissed  if  the  costs  of  the  transcript  be  not 
paid  in  a  time  specified.  The  party  procuring  the  order  of  removal  has 
until  the  term  of  the  court  to  which  the  cause  is  removed  to  deposit  his 
transcript.    Fisher  v.  Mining  Co.,  105-123. 

What  should  be  sent. — Besides  the  transcript  of  the  record  proper,  the 
prosecution  bond,  bail  bond,  depositions  and  other  written  evidence  filed 
therewith  should  be  transmitted.     Clark  v.  Peebles,  100-348. 
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TITLE  VI. 


OF  THE  MANNER  OF  COMMENCING  CIVIL  ACTIONS. 


Section. 


199- 


200. 


201. 
202. 


203. 


Civil  actions  commenced  by 
summons. 

Summons  in  actions  return- 
able to  a  regular  term  of  the 
superior  court. 

Summons  returnable. 

When  the  summons  is  issued 
more  than  ten  days  before 
the  next  succeeding  term. 

Summons  to  be  attested. 

204.  Summons  in  the  same  action 

may  issue  to  several  coun- 
ties at  the  same  time. 

205.  Sheriff  returning  that  defend- 

ant is  not  to  be  found,  plain- 
tiff may  issue  alias  or  plu- 
ties  summons. 

206.  Filing  of  complaint. 

207.  Answer  of  derendant. 

208.  Reply  to  answer. 

209.  Before  issuing  summons,  clerk 
to  take  undertaking,  etc. 

How  to  sue  as  a  pauper,  how 

obtained. 
Court  may  assign  counsel. 
No  costs  or  fees  recoverable. 

213.  What  summons  to  contain. 

214.  Service  of  summons. 

215.  Actions  against  executors  and 

administrators. 


210. 

211. 
212. 


Section. 

216.  Notice  of  no  personal  claim. 

217.  Manner  of  service   of  sum- 

mons. 

218.  Service  by  publication. 

219.  Manner  of  publication. 

220.  Defendant  allowed  to  defend 

before  and  after  judgment 

221.  Actions    for    foreclosure    of 

mortgage. 

222.  Joint    and    several    debtors; 

partners. 

223.  Parties  not  summoned  in  ac- 

tion on  joint  contract,  may 
be  summoned  after  judg- 
ment. 

224.  Party  summoned  may  answer 

or  defend. 

225.  Subsequent     pleadings    and 

proceedings  same  as  in  ac- 
tion. 

226.  Answer  and  reply  to  be  veri- 

fied as  in  an  action. 

227.  When  service  complete. 

228.  Proof  of  service. 

229.  Jurisdiction  ;        appearance  ; 

notice  of  lis  pendens, 

230.  Parties  may  apply  for  relief 

to  the  superior  court  in  vaca- 
tion or  in  term  time. 


Sec,  199.    Civil  actions  commenced  hy  summons.    C.  C.  P., 
S.70. 

Civil  actions  shall  be  commenced  by  issuing  a  summons. 

Vo  nunmoiu  necessary. — No  summons  need  issue  in  cases  coming  under 
JJ  S^7  and  570,  posl.     Hervey  v.  Edmunds,  68-243. 

I>elbct  in  name  of  defendant. — A  defect  in  the  name  of  the  defendant  is 
cured  by  a  judgment  of  default  rendered  against  him.  Clawson  v. 
Wolf,  77-100. 

Serriee  of  snmmonB  notice  of  action. — The  service  of  summons  is  notice 
of  an  action,  and  the  defendant  is  bound  to  take  notice  of  all  subsequent 
proceedings  therein.  Sparrow  v.  Davidson  College,  77-35 ;  University 
v.  Lassiter,  83-38. 
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Action  began  by  Bununoni. — An  order,  granting  an  injunction  and  direct- 
ing summons  to  issue,  is  irregular,  since  the  order  cannot  be  applied  for 
until  the  action  is  instituted  ty  the  issue  of  a  summons.  Patrick  v.  Joy- 
ner,  63-573 ;  McArthur  v.  McEachin,  64-72. 

Irregalarlty  of  not  issuing  snmmons  waiyed. — ^The  court  will  not  notice 
such  irregularity,  however,  unless  objection  is  made  by  the  defendant 
before  answering.  Heilig  v.  Stokes,  63-612 ;  Moore  v.  Railroad,  67-209 ; 
Middleton  v.  Duffy,  73-72.     Contra^  Etheridge  v.  Woodley,  83-11. 

Special  proceedings. — Proceedings  for  dower,  partition  and  year's  allow- 
ance, and  any  other  proceedings  that  under  the  old  system  could  be 
commenced  by  petition,  or  by  motion  upon  notice,  are  special  proceed- 
ings and  not  civil  actions.    Tate  v.  Powe,  64-644.    See  \\  126  and  127,  ante. 

Action  to  recover  land. — An  action  to  recover  land  is  a  civil  action ,  and 
the  summons  is  returnable  to  term.     Woodley  v.  Gilliam,  64-649. 

Removal  or  substitntion  of  trustee. — Semble,  that  a  proceeding  to  remove 
or  substitute  a  trustee  is  a  civil  action,  though  in  jurisdiction  of  the  pro- 
bate court.     Guion  v.  Melvin,  69-242. 

Enibrcement  of  equitable  right. — The  enforcement  of  an  equitable  right, 
as  that  of  subrogation,  can  only  be  maintained  by  a  civil  action.  All 
civil  actions  must  be  commenced  by  summons.    Calvert  v.  Peebles, 

82-334. 
The  proper  method  of  enforcing  judgments  nisi  is  by  an  action  or  by 

a  special  proceeding  commenced  by  summons.    Thompson  v.  Berry, 

64-79  J  Jones  V.  Gupton,  65-48.     (This  is  changed  by  statute.    See  §  446, 

post). 

Summons  befbre  a  justice  should  contain. — In  actions  in  the  courts  of  jus- 
tices of  the  peace,  it  is  essential  that  the  summons  shall  contain  a  state- 
ment of  the  sum  or  the  value  of  the  property  sought  to  be  recovered, 
and  a  defect  in  this  particular  will  not  be  cured  by  the  insertion  of  the 
necessary  averment  in  the  pleadings  or  other  process.  Without  such 
averment  in  the  summons,  the  court  acquires  no  jurisdiction,  and  any 
judgment  rendered  thereon  is  void,  and  may  be  collaterally  attacked  for 
that  reason.    Leathers  v.  Jackson,  101-184. 

Action  begun,  when. — The  action  is  begun  when  the  summons  is  issued 
as  original  process.     Fleming  v.  Patterson,  99-404. 

Sec.  200.  Summons  in  action  returnable  to  a  regular  term 
of  the  superior  court.    1870-^7 9  c.  85,  s.  1. 

The  summons  shall  run  in  the  name  of  the  state,  be 
signed  by  the  clerk  of  the  superior  court  having  jurisdic- 
tion to  try  the  action,  and  shall  be  directed  to  the  sheriff  or 
other  proper  officer  of  the  county  in  which  the  defendant, 
or  one  or  more  of  the  defendants,  resides  or  may  be  found. 
It  shall  be  returnable  to  the  regular  term  of  the  superior 
court  ot  the  county  where  the  plaintiff,  or  one  or  more  of 
them,  or  the  defendant,  or  one  or  more  of  them,  resides, 
and  from  which  it  issued ;  and  shall  command  the  sheriflF, 
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or  Other  proper  oflScer,  to^'summon  the  defendant,  or  defend- 
ants, to  appear  at  the  next  ensuing  term  of  the  superior 
court  and  answer  the  complaint  of  the  plaintiff,  and  shall 
be  dated  on  the  day  of  its  issue.  The  oflficer  to  whom  the 
summons  is  addressed  shall  note  on  it  the  day  of  its  delivery 
to  him,  and  shall  execute  it  at  least  ten  days  before  the 
beginning  of  the  term  to  which  it  shall  be  returnable,  and 
shall  return  it  on  the  first  day  of  the  term, 

QflLcer  to  note  date  of  receipt  of  sninmoiu. — ^The  requirement  that  the 
officer  shall  note  thereon  the  date  of  its  delivery  to  him  does  not  apply 
to  final  process.     Wyche  v.  Newsom,  87-144. 

Pees  miiBt  be  paid  or  tendered. — A  sheriff  is  not  compelled  to  execute  a 
summons  until  his  fees  are  paid,  but  he  is  required  to  make  return  of  all 
process  coming  into  his  hands,  and  is  liable  for  any  failure  to  do  so. 
Jones  V.  Gupton,  65-48 ;  Johnson  v,  Kennedy,  70-435. 

Amendment  of  enmrnons. — Where  the  summons  was  made  returnable 
before  the  clerks  it  is  competent  for  the  court  to  amend  it  after  service  by 
making  it  returnable*  to  the  term.  Thomas  v.  Womack,  64-657 ;  Cheat- 
ham V.  Crews,  81-543. 

A  summons  or  other  process  can  be  amended,  in  the  discretion  of  the 
courts,  if  the  defect  is  such  as  would  be  waived  by  a  general  appearance, 
and  the  rights  of  third  persons  are  not  affected  thereby.  Jackson  v. 
McLean,  90-64 ;  Henderson  v.  Graham,  84-496. 

'*  Voting"  delivery. — ^The  failure  of  the  sheriff  to  note  on  the  summons 
the  day  it  was  received  is  irregular,  but  does  not  render  the  summons 
void.     Strayhorn  v.  Blalock,  92-293. 

Setnm. — The  term  "return  **  means  that  the  process  must  be  brought 
back  and  produced  in  the  court  whence  it  issued  with  such  endorse- 
ments as  the  law  requires.     Watson  v.  Mitchell,  108-364. 

Snmmoni  fat  a  corporation. — In  a  summons  against  A.  H.  B.,  *'  President 
of  Southern  Improvement  Company,"  these  latter  words  are  mere 
descriptio  personee^  and  do  not  make  the  company  a  party  to  the  pro- 
ceeding.    Plemmons  V.  Improvement  Co.,  108-614. 

Ten  days,  how  computed. — In  computing  the  ten  days  before  the  begin- 
ning of  term  required  for  the  service  of  the  summons,  it  is  a  rule  settled 
by  long  practice,  to  include  the  day  of  service  and  exclude  the  return 
day,  or  e  converse.    Taylor  v.  Harris,  82-25. 

Act  tnspending  original  C.  C.  P.— The  "  act  suspending  the  Code  of  Civil 
Procedure  in  certain  cases,*'  is  not  unconstitutional  in  requiring  writs 
in  civil  cases  to  be  "returned  to  the  regular  term  of  the  superior  court,'* 
etc.,  instead  of  the  clerk's  office.     McAdoo  v.  Benbow,  63-461. 

Civil  actions  must  (by  the  act  of  i868-'9,  chapter  76)  be  issued  by  the 
clerk,  and  made  returnable  in  term  time.  McArthur  v.  McEachin, 
64-72. 

Under  the  '*act  suspending  the  Code  of  Civil  Procedure  in  certain 
cases, ' '  the  summons  in  a  civil  action  is  to  be  returned  to  the  term :  There 
forey  an  action  in  which  the  summons  was  returnable  before  the  clerk, 
upon  demurrer  by  the  defendant,  will  be  dismissed ;  and  a  provisional 
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w£irrant  of  attachment,  (issued  because  defendant  was  removing  his 
goods,  etc.),  although  properly  returnable,  will  follow  the  fate  of  the 
action.    Jones  v.  McClair,  64-125. 

Summons  issued  after  the  passage  of  this  act,  returnable  before  the 
clerk,  is  not  void  but  irregular,  and  may  be  set  aside  on  motion.  Woody 
V.  Jordan,  69-189. 


Construed. — ^The  summons  must  be  issued  by  the  clerk  and  made 
returnable  in  term  time.     McArthur  v.  McEachin,  64-72. 

Summons  issued  by  derk  of  one  superior  court  returnable  to  superior  court  of 
another  county. — ^The  clerk  of  the  superior  court  of  one  county  has  no 
right  to  issue  a  summons  returnable  to  the  superior  court  of  another 
county;  but  irregularity  of  service  is  waived  by  an  appearance  and 
answer  in  bar.     Moore  v.  R.  R.  Co.,  67-209;  Howerton  v.  Tate,  66-431. 

Clerks  can  issue  fbr  or  against  themBelTei, — It  has  been  the  practice  in  this 
state  for  clerks  to  issue  process  either  for  or  against  themselves.  Evans 
v.  Etheridge,  96-42. 

ITot  irregular. — Summons  "  to  appear  before  the  judge  of  the  superior 
court  at  the  court  to  be  held  for  the  county  of  Buncombe,  at  the  court- 
house in  Asheville,  on  the  third  Monday  after  the Monday  of 

November,"  it  being  the  only  court  for  that  part  of  the  year,  is  not 
irregular.     Roberts  v.  Alman,  106-391. 

Too  late  to  object. — After  a  party  has  pleaded  it  is  too  late  to  take  any 
objection  to  the  process  by  which  he  was  brought  into  court.  Butts  v. 
Screws,  95-215.    See  §  214,  posi^  and  cases  cited. 

When  summons  not  necessary.— Sections  315  and  525  of  the  C.  C.  P.  (?J567 
and  570,  post)  are  still  in  force,  notwithstanding  the  Act  of  1868 -'9, 
ch.  76,  suspending  tiie  Code  in  certain  cases,  and  controvereies  may  still 
be  submitted  without  action,  and  judgment  confessed  according  to 
them.     Hervey  v.  Edmunds,  68-243. 

Sec.  201.    Sumtnons  returnable.    ISTO-^T,  c  75,  s.  2. 

If  any  summons  shall  be  issued  within  less  than  ten 
days  of  the  beginning  of  the  next  term  of  the  superior 
.court  for  the  county  in  which  it  is  issued,  it  shall  be  made 
returnable  to  the  second  term  of  said  court  next  after  the 
date  of  its  issuing,  and  shall  be  executed  and  returned  by 
the  proper  officer  accordingly. 

Prior  to  the  adoption  of  this  section. — Where  a  summons  was  issued 
within  ten  days  before  the  term  of  the  superior  court  to  which  it  was 
returnable :  Held^  that  the  action  should  have  been  dismissed  on  the 
motion  of  the  defendant,  and  that  it  was  error  to  order  an  alias  return- 
able to  the  next  ensuing  term.     Folk  v.  Howard,  72-527. 

See.  202.     When  the  summons  is  issued  more  than  ten  days 
before  the  next  succeeding  term.    1870-*79  c.  85,  s.  3. 

When  the  summons  shall  be  issued  more  than  ten  days 
before  the  next  succeeding  term  of  the  superior  court  of 
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the  county  to  which  it  is  returnable,  and  shall  be  executed 
by  the  proper  officer  within  less  than  ten  days  of  said  term, 
it  shall  be  returned  as  if  executed  in  proper  time,  and  the 
case  placed  on  the  summons  docket  and  continued  to  the 
next  succeeding  term,  at  which  term  it  shall  be  treated  in 
all  respects  as  if  said  next  succeeding  term  had  been  the 
return  term  thereof :  Provided^  •  that  the  parties  to  the 
action  may,  by  agreement,  make  up  the  pleadings  at  the 
term  to  which  the  summons  is  returnable :  Proinded 
further^  that  nothing  herein  contained  shall  be  construed 
to  release  or  discharge  the  sheriff  or  other  officer  from 
any  liability  he  may  incur  by  failing  to  execute  the  sum- 
mons in  due  time. 

Coroner's  dopnty. — Process  issued  to  a  coroner  under  this  section  can  be 
served  by  deputy.  Yeargin  v.  Siler,  83-348. 

Sec.  203,    Summons  to  be  atteated.    1870-^7,  c»  85,  8.  4. 

Every  summons  addressed  to  the  sheriff  or  other  officer 
of  any  county,  other  than  that  from  which  it  issued,  shall 
be  attested  "by  the  seal  of  the  court ;  but  when  it  shall  be 
addressed  to  the  sheriff  or  other  officer  of  the  county  in 
which  it  issued  it  shall  not  be  attested  by  the  seal  of  the 
court. 

SunmoiiB  issned  to  another  county. —When  the  writ  issues  to  another 
county,  it  is  void  without  the  seal,  and  confers  no  power  upon  the 
sheriff  of  such  county  to  act.  Taylor  v.  Taylor,  83-1 16  ;  Folk  v.  How- 
ard, 72-527- 

Sec,  204,  Summons  in  the  same  action  may  issue  to  several 
counties  at  the  sanhe  time.  JR.  C,  c,  3 1,  s,  44.  1789,  c,  314, 
ss.  1,  2.    1831,  c.  14,  s,  2. 

The  plaintiff  may  issue  writs  of  summons,  directed  to 
the  sheriff  of  any  county  where  a  defendant  is  most  likely 
to  be  found,  noting  on  each  summons  that  it  is  issued  in 
the  same  action  ;  and  when  the  said  writs  are  returned  they 
shall  be  docketed  as  if  only  one  had  issued,  and  if  any 
defendants  shall  not  be  served  with  such  process  the  same 
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proceeding  shall  be  had  as  in  other  cases  of  similar  process 
not  executed. 

Sec.  205.  Sheriff  returning  thiU  defetidant  is  not  to  be 
found,  plaintiff  may  issue  alias  or  pluries  sumtnons.  JR. 
C.,c.31,s.52.    1777,  c.  lis,  ss.  23,71. 

When  the  sheriff  shall  return  in  a  civil  action  or  special 
proceeding  that  the  defendant  is  not  to  be  found  in  his 
county,  the  plaintiff  may  sue  out  an  aiias  or  pluries  sum- 
mons, returnable  in  the  same  manner  as  original  process. 

Biscontinnance. — A  discontinuance  results  from  the  voluntary  act  of  the 
plaintlfif  in  not  regularly  issuing  the  successive  connecting  processes 
necessary.     Penniman  v.  Daniel,  93-332. 

Sec.  200.  Filing  of  complaint.  1868-^9, c.  76, s.3.  1870-' 1, 
c.  42,  s.  1. 

The  plaintiff  shall  file  his  complaint  in  the  clerk's  office 
on  or  before  the  third  day  of  the  term  to  which  the  action 
is  brought,  otherwise  the  suit  ma}',  on  motion,  be  dismissed 
at  the  cost  of  the  plaintiff. 

Time  of  filing  complaint  extended. — ^The  courts  have  an  inherent  discre- 
tionary power  to  amend  pleadings  or  to  allow  them  to  be  filed  at  any 
time,  unless  prohibited  by  statute,  or  unless  vested  rights  are  interfered 
with.     Gilchrist  v.  Kitchen,  86-20  ;  Brendle  v.  Heron,  68-496. 

SembUt  that  when  permission  is  given  the  last  da^  of  the  term  to  file 
an  amended  complaint,  a  motion  to  strike  out  the  judgment,  taken  for 
want  of  an  answer  at  that  term,  should  be  granted.  Ellington  v.  Wicker, 
87-14. 

Entry  of  "time  to  file  pleadings." — An  entry  of  time  to  demur  or  answer 
does  not  extend  the  time  to  the  trial  term.    Boddie  v.  Woodard,  83-2. 

Complaint  filed  after  judge  has  left. — A  pleading  placed  on  the  files  of  the 
court  after  the  judge  has  left  for  the  term,  is  not  filed  in  contemplation 
of  law.     Foley  v.  Blank,  92-476. 

Complaint  filed  after  return  term. — ^Where  complaint  is  filed  after  the 
return  term,  it  stands  on  file  during  the  first  three  days  of  the  next  suc- 
ceeding term,  and  judgment  by  default  for  want  of  answer  at  tliat  term 
may  be  rendered.     Roberts  v.  Alman,  106-391. 

Dismissal  of  complaint. — It  is  error  to  dismiss  a  complaint  because  the 
defendants  are  summoned  to  answer  A  and  B,  and  the  complaint  is  in  the 
name  of  A,  B  and  others.     Wilson  v.  Moore,  82-558. 

Honsnit  taken  by  plaintiffs, — Entry  of  nonsuit,  and  ''judgment  against 
plaintiffs  for  costs '  *  is  not  a  retraxit.    Wharton  v.  Currituck,  82-1 1 . 

A  plaintiff  who  has  gotten  possession  of  property  under  claim  and 
delivery,  cannot  take  a  nonsuit  and  cut  off  the  defendant's  pleas.  Manix 
V.  Howard,  82-125. 
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When  a  counterclaim  is  set  up  by  the  defendant,  the  plaintifif  cannot 
take  a  nonsuit    Pumell  v.  Vaughan,  80-46. 

This  provision  does  not  prevent  the  plain ti£f  from  taking  a  nonsuit  at 
his  own  election  wherever  only  a  iuagment  for  costs  can  be  rendered 
against  him ;  when  the  answer  would  justify  an  affirmative  relief  to  the 
defendant  he  cannot    McKesson  v.  Mendenhall,  64-502. 

Deftndaat's  motioB  to  nonsoit  the  plaiutiif. — A  motion  for  nonsuit  cannot 
be  made  a  substitute  for  demurrer.  If  a  complaint  does  not  show  a  cause 
of  action  the  defendant  should  demur.  He  has  only  a  right  to  move  for 
nonsuit  under  the  provisions  of  this  section.  Andrews  v.  Pritchett, 
66^-387. 

Sec.  207m    Answer  of  defendant.    1870-^1,  c.  42,  s»  4. 

The  defendant  shall  appear  and  demur,  or  answer,  at  the 
same  term  to  which  the  summons  shall  be  returnable,  Qther- 
wise  the  plaintiff  may  have  judgment  by  default. 

Xeftual  to  allow  answer  to  be  filed  at  trial  term. — ^The  refusal  of  the  judge 
to  allow  an  answer  to  be  filed  at  the  trial  term  is  a  matter  of  discretion 
and  not  reviewable.     Reese  v.  Jones,  84-597  ;  Boddie  v.  Woodard,  83-2. 

■ 

EQiam  answer. — A  sham  answer  is  false  in  fact.  An  irrelevant  or  frivo- 
lous one  has  no  substantial  relation  to  the  controversy,  and  presents  no 
defence  to  the  action,  though  its  contents  may  be  true.  When  such  are 
filed  they  may  be  stricken  out  and  the  plaintifif  have  judgment  by  default. 
Howell  V.  Ferguson,  87-113.    See  J  247,  post, 

SeCm  208m  Reply  to  answer,  issue  to  stand  for  trial.  1870~'l, 
Cm  42,  s.  5. 

The  plaintiff  shall  join  issue  on  the  demurrer  or  reply  to 
the  answer  at  the  same  term  to  which  such  demurrer  or 
answer  may  be  filed  ;  and  the  issues,  whether  of  law  or  of 
fact,  shall  stand  for  trial  at  the  next'  term  succeeding  the 
term  at  which  the  pleadings  are  completed. 

Time  to  plead. — An  entry  on  docket  *' complaint  filed,  time  to  demur  or 
answer, "^oes  not  extend  the  time  for  pleading  to  the  trial  term,  and  the 
refusal  of  the  presiding  judge,  in  his  discretion,  to  allow  pleadings  to  be 
filed  at  that  term,  is  not  appealable.     Boddie  v.  Woodard^  83-2. 

Trial  of  iflsnes  postponed  by  conaent. — Parties  may,  by  consent,  postpone 
a  trial  of  issues  of  law,  to  vacation.    Harrell  v.  Peebles,  79-26. 

Sec.  209.  Before  issuing  the  summons  clerk  to  take  under~ 
taking,  etc.  B.  Cm,  c.  31,  s.  40.  C.  C.  P.,  s.  71.  1868-^9, 
e.  277,  8. 13. 

Before  issuing  the  summons,  the  clerk  shall  require  of 
the  plaintiff,  either  to  give  an  undertaking  with  sufficient 
surety  in  the  sum  of  two  hundred  dollars,  with  the  condi- 
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tioh  that  the  same  shall  be  void  if  the  plaintiff  shall  pay 
the  defendant  all  such  costs  as  the  defendant  shall  recover 
of  him  in  the  action  ;  or  to  deposit  a  like  sum  with  him  as 
a  security  to  the  defendant  for  such  costs ;  and  in  case  of  such 
deposit  he  shall  give  to  the  plaintiff  and  to  the  defendant 
a  certificate  to  that  effect ;  or  to  file  with  him  a  written 
authority  from  some  judge  or  clerk  of  a  superior  court, 
authorizing  the  plaintiff  to  sue  as  a  pauper. 

Surety  on  prosecution  bond. — A  surety  on  a  prosecution  bond  is  not  liable 
to  his  principal  for  costs,  nor  to  anyone  for  any  part  of  the  plaintiff 's 
costs.     Hallman  v.  Dellinger,  84-1 ;  Swain  v.  McCuUock,  75-495. 

Sufficient  undertaking. — Where  an  undertaking  under  seal  to  secure  the 
defendant's  costs,  was  written  on  the  back  of  the  summons,  but  did  not 
specify  the  name  of  either  the  plaintiff  or  defendant,  or  the  surety,  it 
was  held  to  be  suflScient.    The  seal  is  surplusage.     Holly  v.  Perry,  94-30. 

Too  late  to  object. — An  objection  that  one  who  has  been  permitted  to 
become  a  party  plaintiff  upon  filing  a  prosecution  bond,  has  not  com- 
plied with  the  condition,  comes  too  late  after  the  amendment  has  been 
-made  and  supplemental  complaint  filed.  The  execution  of  such  bond  is 
an  incidental,  and  not  an  essential,  condition  of  the  order.  Hughes  v. 
Hodges,  94-56. 

Judgment  fbr  costs  on  fiulure  to  file  undertaking.— Where  a  portion  of  the 
plaintiffs  have  been  compelled  to  withdraw  from  the  action  upon  their 
refusal  to  file  a  prosecution  bond,  it  is  not  erroneous  to  enter  judgment 
against  them  for  costs.    Lafoon  v.  Shearin,  95-391. 

Duty  of  clerk. — Where  a  summons  which  is  to  be  personally  served,  is 
ordered  to  be  issued  by  the  court,  it  is  not  the  dut}'  of  the  clerk  to  issue 
it  until  it  is  demanded  by  the  plaintiff;  but  when  service  is  ordered  to  be 
made  by  publication  y  after  the  expenses  are  paid  by  the  plaintiff,  it  is  the 
duty  of  the  clerk  to  obey  the  order,  and  make  the  publication.  Penni- 
man  v.  Daniel,  93-332. 

Fees  of  officers  payable  in  adTance. — Officers  of  the  courts  are  not  com- 
pelled to  perform  their  duties,  unless  the  fees  prescribed  by  law  are  paid 
or  tendered  them,  but  they  must  demand  them  before  ladies  can  be  im- 
puted to  litigants.     West  v.  Reynolds,  94-333. 

A  lien  exists  in  favor  of  the  officers  of  the  court  when  they  do  not 
require  the  plaintiff,  as  they  have  a  right  to  do,  to  pay  their  fees  in 
advance.  In  such  instances  the  officers  (sheriff  and  clerk  of  the  court) 
have  the  right  of  retainer,  to  the  extent  of  the  costs,  out  of  the  amount 
collected,  and  neither  can  be  compelled  to  look  exclusively  to  the  plain- 
tiff's prosecution  bond,  nor  prevented  from  exhausting  their  remedy 
against  the  debtor,  by  reason  of  any  receipt  or  compromise  between  the 
judgment  creditor  and  debtor.  Long  v.  Walker,  105-90 ;  Clerk's  Office 
V.  Bank,  66-214. 

Actioni  in  the  nature  of  a  bill  of  review. — This  section  applies  to  actions 
in  the  nature  of  a  bill  of  review.     Matthews  v.  Joyce,  85-258. 

Former  practice  as  to  dismiBsing  fbr  want  of  a  prosecution  bond» — After  the 
plaintiff  has  been  allowed  to  go  on  and  prepare  his  case  for  trial,  the 
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court  will  not,  on  motion  by  defendant,  dismiss  peremptorily  for  want 
of  a  prosecution  bond,  but  will  permit  the  plaintiff  then  to  prepare  and 
file  such  a  bond.  Brittain  v.  Howell,  19-107  ;  Russell  v.  Saunders,  48- 
432. 

See*  210*  Leave  to  sue  as  a  pauper,  how  obtained.    C.  C.  P.^ 
s.  72.    1868-^9,  e.  96,  s.  1. 

Any  judge  or  clerk  of  the  superior  court  may  authorize 
any  person  to  sue  as  a  pauper  in  their  respective  courts, 
when  he  shall  prove,  by  one  or  more  witnesses,  that  he  has 
a  good  cause  of  action,  and  shall  make  affidavit  that  he  is 
unable  to  comply  with  the  last  section. 

Votiee. — Notice  of  application  to  adverse  party  is  not  required.  Deal 
V.  Palmer,  68-215. 

Von-refident. — A  non-resident  may  sue  as  a  pauper  in  the  courts  of  this 
state.     Porter  v.  Jones,  68-320. 

AiUdaTit  of  applicant  competent. — ^The  applicant  may  prove  his  cause  of 
action  by  his  own  oath.     Sumner  v.  Candler,  74-265. 

AiBdavit  need  not  negative.— In  an  application  to  prosecute  an  action  in 
forma  pauperis^  it  is  not  necessary  the  affidavit  should  state  that  the 
applicant  did  not  own  real  estate  which  he  might  mortgage  to  secure 
costs.     Maggett  v.  Roberts,  108-174. 

Certificate  of  counsel.— The  certificate  of  counsel  is  sufficient/r^T^i?/*  '*a 
good  cause  of  action  J*^    Miazza  v.  Calloway,  74-31. 

Either  the  jndge  or  clerk  may  grant  leave. — Either  the  judge  or  the  clerk 
of  a  superior  court  maj  grant  leave  to  sue  as  a  pauper  therein;  the  clerk 
may  grant  such  leave  in  the  probate  court,  and  a  justice  of  the  peace  in 
his  own  court     Rowark  v.  Gaston,  67-291.  ' 

Assignment  of  canse  of  action  pendente  lite. — If  suit  is  brought  in  forma 
pauperis^  and  the  plaintifif  assies  his  interest  in  the  subject-matter  of 
the  action,  the  court,  upon  notice  of  that  fact,  will  dismiss  the  action 
unless  security  is  given  for  costs.     Davis  v.  Higgins,  91-382. 

Guardian  can  ^ne  in  ftrma  pauperis. — An  adult  or  infant,  suin^  by  his 
guardian,  can  obtain  leave  to  sue  in  forma  pauperis  by  complying  with 
the  provisions  of  this  section.     Bre^ndle  v.  Heron,  68-496. 

Oljeetions  to  affidavit  waived. — Where  suit  is  brought  in  forma  pauperis, 
and  the  answer  is  filed  and  the  case  continued  on  docket  from  term  to 
term  for  three  years,  the  action  cannot  be  dismissed  for  insufficiency  of 
the  affidavit,  without  notice  of  the  defendant's  motion  given  to  the 
plaintiff.  Semble,  that  the  objection  has  been  waived  by  the  defendant. 
Com  V.  Stepp,  84-599. 

See*  211m    Court  may  tissign  counsel.    1868-^9,  c.  96,  s.  2. 

The  court  to  which  such  summons  is  made  returnable 
may,  at  its  discretion,  assign  to  the  person  suing  as  a  pau- 
per, learned  counsel,  who  shall  prosecute  his  action. 
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Sec.  212.    No  casta  or  fees  recoverabie.    1868~'9,  c.  96,  s.  3. 

Whenever  any  person  shall  sue  as  a  pauper,  no  officer 
shall  require  of  him  any  fee,  and  he  shall  recover  no  costs. 

If  successftd,  recoTen  no  oostt. — ^Wherever  one  sues  in  forma  Ruperts, 
no  officer  shall  require  of  him  any  fees,  and,  if  successral  in  his  suit,  he 
shall  recover  no  costs.    Booshee  v.  Surles,  85-90;  Hall  v.  Younts,  87-285. 

One  suing  in  forma  pauperis  is  not  entitled  to  recover  the  costs  of  his 
witnesses.    Draper  v.  Buxton,  90-182. 

WitnetsM  •snmmoiied  by  the  paaper  must  be  paid  by  him. — ^Witnesses  sum- 
moned by  one  suing  in  forma  pauperis  are  entitled  to  their  costs  for 
attendance.  Officers  of  the  court  only  are  included  in  the  order  author- 
ized by  the  act     Morris  v.  Rippy,  49-533;  Bailey  v.  Brown,  105-127. 

Sec.  213.     What  summons  to  contain.     C.  C.  P.,  s.  7^« 
1876''7,  c.  241,  s.  1. 

There  shall  be  inserted  in  the  summons  a  notice,  in  sub- 
stance, as  follows:  That  if  the  defendant  shall  fail  to  answer 
the  complaint  within  the  time  specified,  the  plaintiff  will 
apply  to  the  court  for  the  relief  demanded  in  the  complaint 

Amendment  of  summons. — Process  may  be  amended  in  many  cases,  but 
not  where  third  persons  have  acquired  rights  which  may  be  prejudiced 
thereby.  Bank  of  Cape  Fear  v.  Williamson,  24-147;  Smith  v.  Low, 
24-457;  Phillips  V.  Holland,  78-31. 

Irregular  process  may  be  amended,  but  is  no  protection  to  the  plaintiff 
or  ofl&cer  for  acts  done  under  it  before  amendment.  Woody  v.  Jordan, 
69-189. 

Sommons  irregular  but  not  void. — Summons  returnable  at  a  day  specified, 
before  the  clerk,  since  the  act  of  i868-*69,  ch.  76,  is  not  void,  but  merely 
irregular.    Woody  v.  Jordan,  69-189. 

Sec.  214.  Service  of  summons.    1876-*7,  c.  241,  s.  2. 

The  summons  shall  be  served  in  all  cases,  except  as 
hereinafter  provided,  by  the  sheriff  or  other  officer  reading- 
the  same  to  the  party  or  parties  named  as  defendants,  and 
such  reading  shall-  be  a  legal  and  sufficient  service. 

Appeaxaace  in  the  action. — ^An  appearance  in  an  action  dispenses  vith 
necessity  of  process.  Wheeler  v.  Cobb,  75-21 ;  State  v.  Jones,  88-683 1 
Heilig  V.  Stokes,  63-612  ;  Moore  v.  Railroad  67-^09 ;  Middleton  v.  Duf^, 
73-72;  Penniman  v.  Daniel,  95-341.  ContrUy  Btheridge  v.  Woodley, 
83-11. 

An  irregularity  in  serving;  a  summons  is  waived  by  the  defendant's 
answering,  though  he  is  an  infant.    Turner  v.  Douglas,  72-127. 

An  appearance  by  counsel,  even  without  authority,  is  regular  upon  its 
face,  ana  will  usually  bind  the  party  for  whom  the  appearance  was  made. 
England  v.  Gamer,  90-197. 

Where  a  party  assumed  the  defence  of  an  action  as  administrator,  the 
regularity  of  his  admission  as  a  party  in  place  of  his  intestate  is  suffi- 
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ciently  shown  by  the  record,  thoujifh  the  death  of  intestate  was  not  sug> 
gested  and  no  notice  issued  to  the  administrator  to  be  made  a  party. 
Alexander  v.  Patton,  90-557. 

An  objection  that  an  action  is  prematurely  brought,  is  waived  by 
answering  to  the  merits.    Clements  v.  Rogers,  91-63. 

A  general  appearance,  even  before  the  referee,  cures  all  antecedent 
irregularity.     Roberts  v.  Alman,  106-391. 

Setnm  '*  served,"  prima  fiide  nifflcient. — ^The  return  by  the  sheri£f  of  pro- 
cess ** served,"  is  f>rifna  facie  sufficient,  and  implies  that  he  has  served 
it  as  the  statute  directs  until  the  contrary  is  made  to  appear.  If  the  ser- 
vice is  insufficient  the  plaintifif  is  entitled  to  an  alias,  and  it  is  error  to 
dismiss  the  action.    Stray  horn  v.  Blalock,  92-293. 

Setnm  by  deputy  sheriff. — Whether  the  return  of  process  by  a  deputy 
sheriff  in  his  own  name  is  sufficient,  quttre.     Brickhouse  v.  Sutton, 

99-103. 

Service  cf  procets  on  Sunday. — ^The  service  of  any  process  on  Sunday  is 
unlawful.     Devries  v.  Summit,  86-126. 

Possibly,  service  of  summons  on  Sunday  is  not  invalid.  Every  act 
may  be  lawfully  done  on  Sunday  which  may  be  lawfully  done  on  any 
other  da]^!  if  there  is  no  statute  forbidding  it  An  appearance  waives  all 
irregularities  of  service.  White  v.  Morris,  107-92 ;  Turner  v,  Douglas, 
72-127. 

Smployment  of  counsel  by  one  not  a  party. — One  interested  in  the  result 
of  the  suit,  who  employs  counsel^ to  attend  to  it,  is  not  thereby  made  a 
party  of  record,  nor  does  a  published  notice  requiring  him  to  plead  have 
that  efiect.     Davis  v.  Higgins,  91-382. 

Service  by  attachment. — ^When  the  summons  is  served  by  an  attachment 
on  property  (of  a  non-resident),  the  lien  so  acquired  is  prior  to  a  subse- 
quent levy  by  one  who  has  already  obtained  judgment,  McMillan  v. 
Parsons,  52-163. 

But  the  requirements  (in  such  case)  of  \\  349  and  356,  post,  must  be 
complied  with.    Deaver  v.  Keith,  61-428. 

Summons  not  served. — Process  not  served  is  exhausted  on  the  day  fixed 
for  its  return,  and  the  action  in  law  is  then  discontinued,  unless  an  alia^ 
is  then  ordered.  Webster  v.  Laws,  86-178;  Fulbright  v.  Tritt,  19-491; 
Govemo'r  v.  Welch,  25-249;  Hanna  v.  Ingram,  53-55;  Etheridge  v.  Wood- 
Icy,  83-11. 

Acceptance  of  service. — The  acceptance  of  service  by  a  party  is  equiva- 
lent to  a  service  of  summons  upon  him.  Johnston  y.  Futrell,  80-122; 
Stancill  V.  Gay,  92-455. 

The  time  and  place  of  acceptance  need  not  be  endorsed  on  a  summons 
returnable  to  the  tenn.    Nicholson  v.  Cox,  83-44. 

Special  appearance. — Where  it  is  desired  to  take  advantage  of  any  defect 
in  the  service  of  process,  a  special  appearance  should  be  entered  for  that 
purpose.     Penniman  v.  Daniel,  95-341. 

A  special  appearance  of  the  defendant's  counsel  does  not  bring  it  into 
court  for  the  purposes  of  the  action.  Plemmons  v.  Improvement  Co., 
108-614. 

Vo  service  nor  appearance,  Judgment  void. — Decrees  are  absolutely  void 
against  heirs,  whether  infants  or  adults,  not  served  in  some  sufficient 
way.    Harrison  v.  Harrison,  106-282. 

Acceptance  of  service  by  a  married  woman. — A  married  woman  can  accept 
service  of  summons.    Nicholson  v.  Cox,  83-44. 
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Acceptance  of  seirice  by  inflmt. — An  infant  cannot  accept  service.  Bass 
V.  Bass,  78-374. 

Defective  service  by  T^uhUcaAion, —Semdle^  that  a  defective  service  by  pub- 
lication may  be  remedied  by  an  order  for  re-publication.  Price  v.  Cox, 
83-261. 

8ec»  215.    Actions  ngainst  exectUors  and  administrators. 
1876-97,  e.  241,  s.  6. 

In  addition  to  the  remedy  by  special  proceeding,  as  pro- 
vided by  law,  actions  against  executors,  administrators, 
collectors  and  guardians  may  be  brought  originally  to  the 
superior  court  at  term-time;  and  in  all  such  cases  it  shall 
be  competent  to  the  court  in  which  said  actions  shall  be 
pending  to  order  an  account  to  be  taken  by  such  person 
or  persons  as  said  court  may  designate,  and  to  adjudge  the 
application  or  distribution  of  the  fund  ascertained,  or  to 
grant  other  relief,  as  the  nature  of  the  case  may  require. 

Concnrrent  Jurisdiction. — The  superior  courts  have  concurrent  jurisdic- 
tion with  the  probate  court  of  actions  to  compel  an  administrator  to 
account,  and  of  other  actions  of  like  nature.  Ha3rwood  v.  Haywood, 
79-42 ;  Bratton  v.  Davidson,  79-423 ;  Peg^am  v.  Armstrong,  82-326. 

Sec.  216.    Notice  of  no  personeU  daim,    C.  C  B^,  s.  81. 

In  case  of  a  defendant,  against  whom  no  personal  claim 
is  made,  the  plaintiff  may  deliver  to  such  defendant,  with 
the  summons,  a  notice,  subscribed  by  the  plaintiff  or  his 
attorney,  setting  forth  the  general  object  of  the  action,  a 
brief  description  of  the  property  affected  by  it,  if  it  affects 
real  or  personal  property,  and  that  no  personal  claim  is 
made  against  such  defendant  If  a  defendant  on  whom 
such  notice  is  served  unreasonably  defends  the  action,  he 
shall  pay  costs  to  the  plaintiff. 

Sec.  217 •    Manner  of  service  of  sumtnons*    C.  C.  P.,  s.  82» 
1874''5,  c.  108,  9. 1. 

The  summons  shall  be  served  by  delivering  a  copy 
thereof  in  the  following  cases  : 

(i)  If  the  action  be  against  a  corporation,  to  the  presi- 
dent or  other  head  of  the  corporation,  secretary,  cashier, 
treasurer,  director,  managing  or  local  agent  thereof :  f^o- 
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vided^  that  any  person  receiving  or  collecting  moneys 
within  this  state  for,  or  on  behalf  of,  any  corporation  of 
this  or  any  other  state  or  government,  shall  be  deemed  a 
local  agent  for  the  purpose  of  this  section  ;  but  such  service 
can  be  made  in  respect  to  a  foreign  corporation  only  when 
it  has  property  within  this  state,  or  the  cause  of  action 
arose  therein,  or  when  the  plaintiflF  resides  in  the  state,  or 
when  such  service  can  be  made  within  the  state  personally 
upon  the  president,  treasurer  or  secretary  thereof; 

Service  on  local  agent  of  corporation. — The  summons  in  an  action  against 
a  foreign  corporation  may  be  served  either  upon  a  local  or  general 
agent.  Jones  v.  Insurance  Co.,  88-499 ;  Katzenstein  v.  Railroad  Co., 
78-286. 

As  to  former  law,  see  Cunningham  v.  So.  Express  Co.,  67-425. 

(hmre,  as  to  whether,  under  the  charter  of  the  N.  C.  R.  R.  Co.,  service 
upon  one  of  its  local  agents  would  be  sufificient.  Wagoner  v.  N.  C.  R.  R. 
Co.,  50-367. 

A  local  agent  of  a  foreign  corporation,  upon  whom  process  can  be 
served  so  as  to  bring  the  corporation  into  court,  means  an  agent  resid- 
ing either  permanently  or  temporarily  in  this  state  for  the  purpose  of 
his  agency,  and  does  not  include  a  mere  transient  agent.  Moore  v. 
Bank,  92-590. 

Attorney  not  a  local  agent. — An  attorney  for  a  foreign  corporation,  who 
has  claims  to  collect  for  them  in  this  state,  is  not  a  local  agent  upon 
whom  process  can  be  served.     Moore  v.  Bank,  92-590. 

gunmoni  mnst  be  against  corporation,  not  its  officers  or  agents. — A  suit 
against  a  corporation  (here  a  town)  must  be  brought  in  its  corporate 
name,  and  not  against  its  officers  or  agents.    Young  v.  Barden,  90-424. 

Applicable  to  criminal  as  well  as  civil  actions. — ^This  subsection  is  applica- 
ble to  criminal  as  well  as  civil  actions.    State  v.  Railroad,  89-584. 

Copy  of  snmmons* — Summons  in  civil  actions  before  a  magistrate  does 
not  require  to  be  executed  by  leaving  a  copy  with  the  defendant.  Kirk- 
land  v.  Hogan^  65-144. 

Note. — A  copy  need  not  now  be  left  with  any  defendant  save  in  the 
cases  recited  in  this  section. 

(2)  If  against  a  minor  under  the  age  of  fourteen  years, 
to  such  minor  personally,  and  also  to  his  father,  mother  or 
guardian,  or  if  there  be  none  within  the  state,  then  to  any 
person  having  the  care  and  control  of  such  minor,  or  with 
whom  he  shall  reside,  or  in  whose  service  he  shall  be. 
employed  ; 
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Sexrioe  on  guardian. —The  general  guardian  of  infant  defendants  i^  the 
proper  person  upon  whom  service  of  process  against  such  infant  should 
be  made.    Chambers  v.  Penland,  78-53. 

Serrice  on  inflmt. — ^The  summons  must  be  served  on  the  infant  person- 
ally when  he  has  no  general  or  testamentary  guardian,  and  a  guardian 
cui  litetn  appointed,  upon  whom  the  summons  will  then  be  served. 
Moore  v.  Gianey,  75-34 ;  Allen  v.  Shields,  72-504. 

Where  there  is  no  general  guardian,  the  service  of  summons  on  the 
infant  must  be  personal.  Turner  v.  Douglas,  72-127 ;  Coffin  v.  Cook, 
^06-376. 

Jurisdiction  cannot  be  acquired  over  infant  defendants,  except  by  ser- 
vice of  process  upon  them.     Young  v.  Young,  91-359. 

Courts  obtain  jurisdiction  over  infant  defenaants  over  fourteen  years 
old  exactly  in  the  same  manner  in  which  they  do  over  adults,  but  if  the 
infant  is  under  fourteen,  besides  serving  them  personally,  and  leaving  a 
copy  with  them,  a  copy  of  the  summons  must  also  be  delivered  to  the 
father,  mother  or  guardian,  or  if  there  is  none  in  this  state,  then  to  the 
person  who  has  the  care  and  control  of  the  infant,  and  in  the  case  of 
non-resident  infants  by  publication,  as  in  other  cases.  Ward  v.  Lowndes, 
96-367.  But  defective  service  is  cured  by  1 387,  posL  White  v.  Morris, 
107-92. 

The  appointment  of  a  guardian  ad  litem  is  valid,  although  the  infant 
has  not  been  regularly  served  with  process,  but  has  only  acbepted  ser- 
vice thereof.     Cates  v.  Pickett,  97-21. 

Service  on  guardian  ad  litem. — The  summons  must  be  served  on  ^fMr- 
dian  ad  litem.    Gulley  v.  Macey,  81-356 ;  Moore  v.  Gidney,  75-34. 

(3)  If  against  a  person  judicially  declared  to  be  of 
unsound  mind,  or  incapable  of  conducting  his  own  affairs 
in  consequence  of  habitual  drunkenness,  and  for  whom  a 
committee  or  guardian  has  been  appointed,  to  such  com- 
mittee, and  to  the  defendant  personally :  Provided^  that  if 
the  superintendent  of  an  insane  asylum,  or  the  acting  super- 
intendent of  such  asylum,  shall  inform  the  sheriff  or  other 
officer  who  is  charged  with  the  duty  of  serving  a  summons 
or  other  judicial  process,  or  notice,  on  any  insane  person 
confined  in^such  asylum,  that  the  summons,  or  process,  or 
notice,  cannot  be  served  without  danger  of  injury  to  such 
insane  person,  it  shall  be  sufficient  for  such  officer  to  return 
said  summons,  process,  or  notice  without  actual  service  on 
the  insane  person,  but  with  an  endorsement  that  it  was 
not  personally  served  because  of  such  information ;  and 
when  an  insane  person  shall  be  confined  in  a  common  jail, 
it  shall  be  sufficient  for  an  officer  charged  with  service  of 
a  notice,  summons  or  other  judicial  process,  to  return  the 
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same  with  the  endorsement  that  it  was  not  served  because 
of  similar  information  as  to  the  danger  of  service  on  such 
insane  person,  given  by  the  physician  of  the  county  in 
which  said  jail  is  situated. 

Note. — ^The  proviso  in  this  subsection  was  added  by  acts  1889,  c.  89. 

Service  npon  a  lunatic. — Where  the  action  is  against  a  lunatic,  the  sum- 
mons should  be  served  both  upon  the  lunatic  and  also  upon  his  guardian. 
Should  such  guardian  fail  to  defend  the  action,  sentble,  that  a  guardian 
ad  litem  may  be  appointed.     McAden  v.  Hooker,  73-24. 

Sec.  218.     Service  by  ptMictUimi.    C.  C.  B.f  8.  S3.    1885, 
c.  380.    1889,  c.  108  and  263.    189  J,  c.  120. 

Where  the  person  on  whom  the  service  of  the  summons 
is  to  be  made,  cannot,  after  due  diligence,  be  found  within 
the  state,  and  that  fact  appears  by  affidavit  to  the  satisfac- 
tion of  the  court  or  to  a  judge  thereof,  and  it  in  like  man- 
ner appears  that  a  cause  of  action  exists  against  the  defend- 
ant in  respect  to  whom  service  is  to  be  made,  or  that  he  is 
a  proper  party  to  an  action  relating  to  real  property  in  this 
state,  such  court  or  judge  may  grant  an  order  that  the  ser- 
vice be  made  by  publication  of  a  notice  in  either  of  the  fol- 
lowing cases : 

(i)  Where  the  defendant  is  a  foreign  corporation,  and 
has  property  within  the  state,  or  the  cause  of  action  arose 
therein; 

AAdavit. — Everything  necessary  to  dispense  with  personal  service  of 
the  summons  must  appear  by  aflSdavit.  Wheeler  v.  Cobb,  75-21 ;  Faulk 
V.  Smith,  84-501. 

//  seems,  that  the  affidavit  to  obtain  an  order  for  the  publication  of  a 
summons,  may  be  made  after  the  order,  provided  the  order  remains  in 
abeyance  until  the  affidavit  is  filed.     Bank  v.  Blossom,  92-695^ 

Affldavit  by  agent.  ~The  affidavit  can.  be  made  by  an  agent  or  attorney. 
Weaver  v.  Roberts,  84-493. 

Amendment  of  affidavit. — ^The  court  can  permit  an  amendment  of  the 
printer's  affidavit,  to  show  when  the  publication  began.    Weaver  v. 


Roberts,  84-493. 

for  pi 
ment  should  be  allowed.    Branch  v.  Frank,  81-180. 


if  affidavit  ibr  publication  is  deficient,  it  is  error  to  dismiss.  An  amend- 


Semble,  that  a  defective  service  by  publication  can  be  remedied  by  an 
order  for  re-publication.     Price  v.  Cox,  83-261. 

(2)  Where  tlie  defendant,  being  a  resident  of  this  state, 
has  departed  therefrom,  with  intent  to  defraud  his  credit- 
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ors,  or  to  avoid  the  service  of  a  summons,  or  keeps  himself 
concealed  therein  with  a  like  intent; 

(3)  Where  he  is  not  a  resident  of  this  state,  but  has 
property  therein,  and  the  court  has  jurisdiction  of  the  sub- 
ject of  the  action; 

Insnfflcient  affidaTits. — An  affidavit  which  states  that  the  defendant  is  a 
"non-resident  of  this  state,"  but  does  not  state  that  he  **  has  property 
within  the  same,"  is  not  sufficient  to  justify  a  service  by  publication. 
Spiers  v.  Halstead,  71-209;  Windley  v.  Bradway,  77-333. 

The  requirements  of  the  statute  must  be  strictly  complied  with,  and  an 
affidavit  is  fatally  defective  which  does  not  state  that  the  person  on  whom 
the  summons  is  to  be  served  cannot,  after  due  diligence,  be  found  in  the 
state.     Wheeler  v.  Cobb,  75-21. 

Service  upon  partners  by  publication. — Service  of  summons  by  publication 
upon  two  copartners,  who  are  non-residents,  will  not  sustain  a  judgment 
against  a  third  partner  who  is  a  resident  of  the  state.  Pender  v.  Griffin, 
72-270. 

Chose  in  action  is  "property." — A  chose  in  action  is  firoiieriy^  and  em- 
braced in  the  terms  of  this  section,  providing  for  service  by  publication, 
"when  the  defendant  is  not  a  resident  of  this  state,  but  has  property 
therein,"  etc.     Win  free  v.  Bagley,  102-515. 

(4)  Where  the  subject  of  the  action  is  real  or  personal 
property  in  this  state,  and  the  defendant  has,  or  claims,  a 
lien  or  interest,  actifal  or  contingent,  therein,  or  the  relief 
demanded  consists  wholly  or  partly  in  excluding  the  defend- 
ant from  any  lien  or  interest  therein ; 

Proper  party  to  action  affecting  realty. — Service  by  publication  is  only 
authorized  when  it  appears  that  a  cause  of  action  exists  against  such 
defendant,  or  that  he  is  a  proper  party  to  an  action  relating  to  real  prop- 
erty in  this  state.     Claflin  v.  Harrison,  108-157. 

(5)  Where  the  action  is  for  divorce,  and  in  all  cases 
where  publication  is  made,  the  complaint  must  be  filed 
before  the  expiration  of  the  time  of  publication  ordered; 

Divorce. — In  divorce,  if  it  appear  by  affidavit  that  the  defendant  is  a 
non-resident,  the  summons  can  be  served  by  publication.  King  v.  King, 
84-32. 

(6)  Where  the  stockholders  of  any  corporation  are  deemed 
to  be  necessary  parties  to  an  action.,  and  their  names  or 
residence  are  unknown ;  or  where  the  names  or  residence 
of  parties  interested  in  real  estate  the  subject  of  an  action 
are  unknown,  the  court  having  jurisdiction  may,  uponaffi- 
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davit,  that  after  due  diligence,  the  names  and  residence  of 
such  parties  cannot  be  ascertained,  authorize  service  by 
publication  in  one  or  more  newspapers,  at  the  court's  dis- 
cretion, of  any  summons,  notice  or  order  deemed  necessary 
in  the  premises,  with  a  brief  recital  of  the  subject-matter 
of  the  suit,  and  such  publication  shall  be  deemed  suflScient 
summons  or  notice  to  all  parties  warned  in  such  publica- 
tion, or  interested  in  the  subject-matter,  whether  residing 
in  this  state  or  so  nSmed  or  not :  Provided^  that  the  name 
of  at  least  one  of  the  parties  to  the  action  and  interested  in 
the  subject-matter  thereof  shall  be  known  and  he  be  a 
resident  of  the  state.     Ch.  380^  acts  1883. 

(7)  Whenever  a  summons,  notice,  order  to  show  cause, 
order  or  other  process  has  been  duly  issued  to  or  against  an 
insurance  company  or  other  corporation  created  by  or 
organized  under  the  laws  of  this  state,  and  no  officer  or 
agent  thereof,  upon  whom  the  service  of  the  same  can  be 
lawfully  made,  can,  after  due  diligence,  be  found  within 
the  state,  and  such  facts  are  made  to  appear  ty  affidavit  to 
the  satisfaction  of  the  superior  court  clerk  of  that  county 
in  which  such  summons,  notice,  order  to  show  cause, 
order  or  other  process  was  issued,  such  clerk  shall  grant 
an  order  that  the  service  of  such  summons,  notice,  order  to 
show  cause,  order  or  other  process  may  be  made  by 
publishing  the  same,  once  a  week  for  four  weeks  in  a 
newspaper  published  in  said  county,  or  if  there  be  none  in 
said  county,  then  in  a  newspaper  published  in  the  county 
nearest  thereto  in  which  a  newspaper  is  published.  This 
subsection  shall  apply  also  to  summons,  orders  to  show 
cause,  orders  and  notices  issued  by  any  board  of  aldermen, 
board  of  town  or  county  commissioners  or  by  individuals. 
Ch,  108  and  26 j^  ads  1886. 

(8)  When  the  place  of  residence  is  known  and  the  same 
is  made  to  appear  by  affidavit,  that  in  lieu  of  publication 
in  a  newspaper  it  will  be  sufficient  to  mail  a  copy  of  the 
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summons,  notice  or  other  process,  accompanied  by  a  state- 
ment as  to  the  nature  of  the  action  or  proceeding,  to  the 
sheriff  or  other  process  oifficer  of  the  county  and  state  where 
the  defendant  resides,  who  shall  serve  same  according  to 
its  tenor. 

There  shall  be  attached  to  said  summons  or  notice  a  form 
substantially  as  follows : 

State  of 

County  of 

I, ,  clerk  of  the court  of county  in  the 

State  of ,  which  court  is  a  court  of  record  having  a  seal, 

which  is  hereto  attached,  do  certify  that tome  well  kn0\7n 

as  the  sheriff  of  said  county  of ,  who  being  by  me  duly 

sworn,  says  that  as  such  sheriff  he  has  full  power  to  serve  any  and  all 
legal  processes  issuing  from  the  courts  of  said  state,   and  that  on 

the i89-->  ^e  served  the  accompanying  summons  hereto 

attached  by  reading  and  delivering  a  copy  of  same  to the 

defendant  therein  named. 

,  sheriff, 

.__ county, 

State  of 

Sworn  to  and  subscribed  before  me  this r-  day  of ,  18^-- 

,  clerk court, 

[l.  s.]  County  of 

State  of - 

This  shall  be  deemed  a  service  as  complete  as  if  made  by 
a  sheriflF  or  other  process  officer  of  this  state :  Promded^ 
that  in  case  service  cannot  be  made  as  herein  specified,  the 
party  desirous  of  obtaining  such  service  may  have  the 
right  to  make  the  same  by  publication  as  now  provided  by 
law.      Ch.  120^  acts  1891. 

Sec,  219.    Manner  of  publication.    C.  C.  P., «.  84.    1876-^7, 
c.  241,  s.  3. 

The  order  must  direct  the  publication  in  any  one  or  two 
newspapers,  to  be  designated  as  most  likely  to  give  notice 
to  the  person  to  be  served,  and  for  such  length  of  time  as 
may  be  deemed  reasonable,  not  less  than  once  a  week  for 
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six  weeks,  a  notice,  giving  the  title  of  the  action,  the  pur- 
pose of  the  same,  and  requiring  the  defendant  to  appear 
and  answer  or  demur  to  the  complaint  at  a  time  and  place 
therein  mentioned;  and  no  publication  of  the  summons, 
nor  mailing  of  the  summons  and  cotfiplaint,  shall  be  deemed 
necessary- 
Length  of  time. — The  publication  of  the  summons  for  four  weeks  is 
insufficient     Burwell  v.  Lafferty,  76-383. 

Defeetiye  publicatioii. — Semble^  that  a  defective  service  by  publication 
may  be  remedied  by  an  order  for  re-publication.    Price  v.  (fox,  83-261. 

Statute  strictly  complied  with. — Service  of  process  by  publication  must 
be  made  in  strict  compliance  with  the  statutory  requirements,  but  a  mere 
irregularity  will  not  affect  the  validity  of  a  judgment  obtained  on  such 
process,  though  sufficient  ground  for  an  application  to  set  the  judgment 
aside.     Spilman  v.  Williams,  91-483. 

Publication  re-ordered. — Where  an  order  of  publication  is  made,  but,  by 
an  oversight  in  the  clerk,  it  is  not  done,  and  the  defendant  moves  to  dis- 
miss the  action  on  the  ground  that  there  is  a  discontinuance,  the  Judge 
has  the  power  to  allow  the  publication  to  be  made,  returnable  to  a  future 
term  of  the  court,     Penniman  v.  Daniel,*  93-332. 

Sec.  220.    Defendant  allowed  to  defenrl  before  and  after 
Judgment,    €•  C»  JP,,  8»  SS. 

The  defendant  against  whom  publication  is  ordered,  or 
his  representatives,  *on  application  and  sufficient  cause 
shown  at  any  time  before  judgment,  must  be  allowed  to 
defend  the  action ;  and,  except  in  an  action  for  divorce,  the 
defendant  against  whom  publication  is  ordered,  or  his  rep- 
resentatives, may  in  like  manner,  upon  good  cause  shown, 
be  allowed  to  defend  after  judgment,  or  at  any  time  within 
one  year  after  notice  thereof,  and  within  five  years  after  its 
rendition,  on  such  terms  as  may  be  just;  and  if  the  defence 
be  successful,  and  the  judgment  or  any  part  thereof  shall 
have  been  collected  or  otherwise  enforced,  such  restitution 
may  thereupon  be  compelled  as  the  court  may  direct;  but 
title  to  property  sold  under  such  judgment  to  a  purchaser 
in  good  faith  shall  not  be  thereby  affected. 

The  superior  court  jndge  must  find  the  fiicts. — Upon  an  application  for 
leave  to  defend  under  this  section,  the  judge  of  the  superior  court  must 
find  the  facts  upon  which  the  application  is  based,  in  order  that  the 
judgment  as  to  the  sufficiency  of  the  cause  shown  may  be  reviewed. 
Utley  V.  Peters,  72-525. 


/J 
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Sec,  221.    Actions  for  foreclosure  of  mortgage.    C  C.  P.p 
«.  Sii. 

In  actions  for  the  foreclosure  of  mortgages  on  real  estate, 
if  any  party  having  any  interest  in,  or  lien  upon,  such 
mortgaged  premises  is  unknown  to  the  plaintiflf,  and  the 
residence  of  such  party  cannot,  with  reasonable  diligence, 
be  ascertained  by  him,  and  such  fact  shall  be  made  to  appear 
by  affidavit  to  the  court,  such  court  may  grant  an  order 
that  a  notice  be  served  on  such  unknown  party  by  publish- 
ing for  six  weeks,  once  in  each  week  successively,  in  a 
newspaper  printed  in  the  county  where  the  premises  lie,  if 
there  be  any ;  if  not,  then  in  Some  newspaper  published  in 
Raleigh,  which  publication  shall  be  equivalent  to  a  per- 
sonal service  on  such  unknown  party. 

Married  woman  necessary  party .— A  married  woman  who  joins  her  hus- 
band in  executing  a  mortgage,  is  a  necessary  party  in  proceeding^  to 
foreclose.     Nimrock  v.  Scanhn,  87-119. 

Sec.  222.    Joint  and  several  debtors;  partners.    C«  C.  1*., 

s.  87. 

Where  the  action  is  against  two  or  more  defendants,  and 
the  summons  is  served  on  one  or  more  of  them,  but  not  on 
all  of  them,  the  plaintiff  may  proceed  as  follows : 

(i)  If  the  action  be  against  defendants  jointly  indebted 
upon  contract,  he  may  proceed  against  the  defendants  served, 
unless  the  court  otherwise  direct,  and  if  he  recover  judg- 
ment it  may  be  entered  against  all  the  defendants  thus 
jointly  indebted,  so  far  only  as  that  it  may  be  enforced 
against  the  joint  property  of  all  and  the  separate  property 
of  the  defendants  served,  and,  if  they  are  subject  to  arrest, 
against  the  persons  of  the  defendants  served  ;  or, 

(2)  If  the  action  be  against  defendants  severally  liable, 
he  may  proceed  against  the  defendants  served,  in  the  same 
manner  as  if  they  were  the  only  defendants  ; 

(3)  If  all  the  defendants  have  been  served,  judgment 
may  be  taken  against  any  or  either  of  them  severally,  when 
the  plaintiflf  would  be  entitled  to  judgment  against  such 
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defendant  or  defendants  if  the  action  had  been  against  them 
or  any  of  them  alone  ; 

(4)  If  the  name  of  one  or  more  partners  shall,  for  any 
cause^  have  been  omitted  in  any  action  in  which  judgment 
shall  have  passed  against  the  defendants  named  in  the 
summons,  and  such  omission  shall  not  have  been  pleaded 
in  such  action,  the  plaintiflf,  in  case  the  judgment  therein 
shall  remain  unsatisfied,  may  by  action  recover  of  such 
partner  separately,  upon  proving  his  joint  liability,  not- 
withstanding he  may  not  have  been  named  in  the  original 
action  ;  but  the  plaintiflf  shall  have  satisfaction  of  only  one 
judgment  rendered  for  the  same  cause  of  action. 

Seirice  on  some  of  the  defendants. — Where  the  action  is  against  two  or 
more  defendants,  and  the  summons  is  served  on  one  or  more,  the  plain- 
tiflf may  proceed  as  above  directed.  Mervin  v.  Ballard,  65-168  ;  Navassa 
Guano  Co.  v.  Willard,  73-521. 

See^  also,  \\  185,  186,  and  notes,  ante. 

8ec»  223.  Parties  not  ftumtnoned  in  actiotif  on  Joint  con^ 
tract,  may  be  sumtnoned  after  Judgment.  C.  r.  P.,  s.  3 18. 
C.  C.  P.,  88.  87, 318. 

When  a  judgment  shall  be  recovered  against  one  or  more 
of  several  persons  jointly  indebted  upon  a  contract  by  pro- 
ceeding, as  provided  in  the  preceding  section,  those  who 
were  not  originally  summoned  to  answer  the  complaint 
may  be  summoned  to  show  cause  why  they  should  not  be 
bound  by  the  judgment,  in  the  same  manner  as  if  they  had 
been  originally  summoned. 

Waiver  of  presnniption  of  payment. — A  judgment  suflfered  by  one  joint 
obligor  on  a  bond  executed  before  1868,  does  not  waive  the  presumption 
of  payment  as  to  the  other  obligor.     Lane  v.  Richardson,  79-159. 

Statute  of  limitations. — Where  a  judgment  is  obtained  against  a  firm 
upon  a  bill  of  exchange,  but  a  secret  partner  in  the  firm  is  not  joined  as 
defendant,  and  the  plaintiff,  more  than  three  years  after  the  cause  of 
action  accrued,  discovers  that  there  was  a  secret  partner,  action  against 
such  secret  partner  is  barred  by  the  statute  of  limitations.  Navassa 
Guano  Co.  v.  Willard,  73-521. 

Where  a  judgment  was  obtained  against  two  members  of  a  firm,  and 
more  than  three  years  after  the  cause  of  action  accrued,  but  within  three 
years  after  obtaining  such  judgment,  and  the  creditor  issued  a  notice, 
under  this  section  of  The  Code,  to  another  member  of  the  firm  who  was 
not  served  in  the  action  in  which  the  judgment  was  obtained,  to  show  cause 
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i;?hy  he  should  not  be  bound  by  the  judgment,  to  which  the  statute  of 
limitation  was  pleaded,  such  notice  is  the  beginning  of  a  new  suit,  and 
the  action  is  open  to  every  defence  which  could  have  been  set  up,  if  there 
had  been  no  previous  recovery  against  the  other  partners,  and  is  barred 
by  the  statute.     Rufty  v.  Claywell,  93-306. 

Proceedhigs  by  Judgment  creditor  against  the  heirs  and  devisees.— Wh^re 
there  is  unreasonable  delay  in  settling  an  estate,  a  judgment  creditor 
can  enforce  his  lien  by  a  direct  proceeding  against  the  heirs  or  devisees, 
after  three  years  from  letters  granted,  to  which  the  personal  representa- 
tive must  be  made  a  party.     Mauney  v.  Holmes,  87-428. 

• 

Sec.  224.    Party  summoned  may  anmver  or  defend.    C.  €. 

Any  party  so  summoned  may  answer  within  the  time 
specified,  denying  the  judgment  or  setting  up  any  defence 
thereto  which  may  have  arisen  subsequently  to  such  judg- 
ment, and  may  make  any  defence  which  he  might  have 
made  to  the  action  if  the  summons  had  been  served  on  him 
at  the  time  when  the  same  was  originally  commenced  and 
such  defence  had  been  then  interposed  to  such  action. 

See  notes  under  preceding  section. 

Sec.  225.    Subftequent  2^eading8  and  proceedings  same  as 
in  action.    C.  C.  JP.,  s.  323. 

The  party  issuing  the  summons  may  demur  or  reply  to 
the  answer,  and  the  party  summoned  may  demur  to  the 
reply;  and  the  issues  may  be  tried  and  judgment  may  be 
given  in  the  same  maimer  as  in  an  action,  and  enforced  by 
execution,  if  necessary. 

Sec,  22G.    Answer  and  reply  to  be  verified  as  in  action. 
C.  C.  JP.,  s.  324. 

The  answer  and  reply  shall  be  verified  in  the  like  cases 
and  manner  and  be  subject  to  the  same  rules  as  the  answer 
and  reply  in  an  action. 

Sec,  227*     When  service  complete.    C.  C,  P.,  s.  88. 

In  the  cases  in  which  service  by  publication  is  allowed, 
the  summons  shall  be  deemed  served  at  the  expiration  of 
the  time  prescribed  by  the  order  of  publication,  and  the 
party  shall  then  be  in  court. 
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S»-oxder  of  publication. — Where  a  publication  of  a  summons  was  only 
made  for  five  weeks,  the  court  has  power  to  retain  the  action  and  order 
a  sufficient  publication.    Bank  v.  Blossom,  92-^5. 

Sec.  228.    Proof  of  service.    C.  C.  P.,  s.  89. 

Proof  of  the  service  of  the  summons  or  notice  must  be: 
(i)  By  the  certificate  of  the  sheriff  or  other  proper  officer; 

Personal  sorrice. — Personal  service  of  summons  or  a  written  admission 
of  such  service  is  necessary  to  constitute  a  case  in  court.  •  A  copv  left 
with  defendant's  wife  is  not  service,  nor  will  proof  of  its  subsequent  deliv- 
ery to  him  make  it  sufficient.    Bank  of  Charlotte  v.  Wilson,  80-200. 

Service  of  notice. — ^Proof  of  service  of  notice  must  be  made  as  provided 
in  this  section.  Service  by  mail  is  not  recognized.  Allen  v.  Strickland, 
100-225. 

Knowledge  ii  not  service. — Where  defendants  knew  of  but  took  no  benefit 
of  a  sale  under  a  judgment  obtained  with  service  of  process  upon  them, 
such  knowledge  cannot  have  the  effect  of  a  service  upon  them,  although 
they  recited  the  proceedings  in  some  subsequent  action.  Harrison  v. 
Harrison,  106-2S2. 

See  notes  under  {{  213  and  217,  an^e. 

(2)  In  case  of  publication,  the  affidavit  of  the  printer,  or 
of  his  foreman  or  principal  clerk,  showing  the  same; 

Service  by  publication. — Where  the  summons  is  served  by  publication, 
an  adjudication  that  the  summons  has  been  served  is  necessary  before  a 
valid  judgment  can  be  rendered.     Hyman  v.  Jarnigan,  65-96. 

When  it  appears  from  the  record  that,  upon  affidavit,  the  plaintiff 
obtained  an  order  for  service  by  publication  of  summons  on  a  non-resi- 
dent defendant,  and  that  there  was  affidavit  of  the  publisher  of  a  news- 
paper that  publication  was  made,  this  court  will  not  presume  any  defect 
m  the  service  in  the  absence  of  assignments  specifying  the  particular 
defects  here  insisted  on.     Lyle  v.  Siler,  103-261. 

(3)  The  written  admission  of  the  defendant. 

Acceptance  of  service. — A  married  woman  can  accept  service.  The  time 
and  place  of  acceptance  need  not  be  endorsed  on  a  summons  returnable 
to  term.     Nicholson  v.  Cox,  83-44. 

Where  the  record  shows  that  service  was  accepted,  the  judgment  ren- 
dered cannot  be  collaterally  attacked  by  evidence  that  the  acceptance  of 
service  was  made  by  one  who  had  no  authority.     Edwards  v.  Moore, 

Where  a  summons  issuing  from  the  superior  court  of  one  county  is 
served  by  an  officer  of  such  county  on  the  defendant  in  another  county, 
the  defendant  at  the  time  stating  to  the  officer  that  he  would  accept  ser- 
vice, and  to  mark  the  summons  served,  which  the  officer  did,  such  service 
was  irregular,  and  a  judgment  rendered  thereon  will  be  set  aside.  God- 
win V.  Monds,  106-448. 

Acceptance  of  service  by  attorney. — An  attorney  cannot,  under  his  gen- 
eral authority,  accept  service  for  his  client  of  the  original  process  by 
which  the  action  is  begun.    Starr  v.  Hall,  87-381. 
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▲dmission  of  Boirice. — ^The  admission  must  be  in  writing,  verified  and 
identified,  so  as  to  satisfy  the  court  that  it  is  signed  by  the  defendant  or 
with  his  assent.     Middleton  v.  Dufiy,  73-72. 

Sec.  229,   Jurisdiction^  appearance,  ntxth-e  0/  lis  pendens* 
a  r.  P.f  s.  90. 

From  the  time  of  the  service  of  the  summons  in  a  civil 
action,  or  the  allowance  of  a  provisional  remedy,  the  court 
is  deemed  to  have  acquired  jurisdiction,  and  to  have  con- 
trol of  all  subsequent  proceedings.  A  voluntary  appear- 
ance of  a  defendant  is  equivalent  to  personal  service  of  the 
summons  upon  him.  In  an  action  affecting  the  title  to  real 
property,  the  plaintiff,  at  the  time  of  filing  the  complaint, 
or  at  any  time  afterwards,  or  whenever  a  warrant  of  attach- 
ment shall  be  issued,  or  at  any  time  afterwards,  the  plain- 
tiff, or  a  defendant  when  he  sets  up  an  affirmative  cause  of 
action  in  his  answer  and  demands  substantive  relief,  at  the 
time  of  filing  his  answer,  or  at  any  time  afterwards,  if  the 
same  be  intended  to  affect  real  estate,  may  file  with  the 
clerk  of  each  county  in  which  the  property  is  situated,  a 
notice  of  the  pendency  of  the  action,  containing  the  names 
of  the  parties,  the  object  of  the  action,  and  the  description 
of  the  property  in  that  county  affected  thereby;  and  if  the 
action  be  for  the  foreclosure  of  a  mortgage,  such  notice  must 
be  filed  twenty  days  before  judgment,  and  must  contain  the 
date  of  the  mortgage,  the  parties  thereto,  and  the  time  and 
place  of  registering  the  same.  From  the  time  of  filing  only, 
shall  the  pendency  of  the  action  be  constructive  notice  to  a 
purchaser  or  encumbrancer  of  the  property  affected  thereby; 
and  every  person  whose  conveyance  or  encumbrance  is  sub- 
sequently executed  or  subsequently  registered  shall  be 
deemed  a  subsequent  purchaser  or  encumbrancer,  and  shall 
be  bound  by  all.  proceedings  tiaken  after  the  filing  of  such 
notice,  to  the  same  extent  as  if  he  were  made  a  party  to 
the  action.  For  the  purposes  of  this  section  an  action  shall 
be  deemed  to  be  pending  from  the  time  of  filing  such  notice: 
Provided^  that  such  notice  shall  be  of  no  avail  unless  it 
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shall  be  followed  by  the  first  publication  of  notice  of  the 
summons,  or  by  an  order  therefor,  or  by  the  personal  ser- 
vice on  the  defendant  within  sixty  days  after  such  filing. 
And  the  court  in  which  the  said  action  was  commenced 
may,  in  its  discretion,  at  any  time  after  the  action  shall  be 
settled,  discontinued  or  abated,  on  application  of  any  per- 
son aggrieved,  and  on  good  cause  shown,  and  on  siich  notice 
as  shall  be  directed  or  approved  by  the  court,  order  the 
notice  authorized  by  this  section  to  be  canceled  of  record 
by  the  clerk  of  any  county  in  whose  oflSce  the  same  may 
have  been  filed  or  recorded  ;  and  such  cancelation  shall  be 
made  by  an  indorsement  to  that  effect  on  the  margin  of  the 
record,  which  shall  refer  to  the  order,  and  for  which  the 
clerk  shall  be  entitled  to  a  fee  of  twenty-five  cents. 

Yolnntaxy  appearance. — A  voluntary  appearance  is  equivalent  to  service 
of  summons.  Bank  v.  Wilson,  80-200;  Wheeler  v.  Cobb,  75-21;  Mid- 
dleton  V.  Duffy,  73-72 ;  Moore  v.  Railroad,  67-209. 

But  does  not  supply  the  place  of  summons  not  actually  issued.  Eth^ 
eridge  v.  Woodley,  83-11;  contra,  Heilie  v.  Stokes,  63-612;  Moore  v. 
Railroad,  67-209 ;  Hervey  v.  Edmunds,  68-243 ;  Middleton  v.  Duffy,  73- 
72 ;  State  v.  Jones,  88-683. 

A  general  appearance  waives  all  defects  in  the  summons.  Jones  v. 
Penland,  18-358;  Hyatt  v.  Tomlin,  24-149;  Duffy  v.  Averitt,  27-455; 
WTieeler  v.  Cobb,  75-21. 

Votice  of  all  proeeedingi. — A  defendant  upon  whom  a  summons  is  served 
is  fixed  with  notice  of  all  subsequent  orders  in  the  cause.  Sparrow  v. 
Davidson,  77-35 ;  University  v.  Lassiter,  83-38. 

Ids  pendens,  when  applicable. — Lis  pendens  does  not  generally  apply  in 
proceedings  to  obtain  alimony,  but  will  in  certain  instances,  as  in  this 
case,  where  the  land  in  question  was  all  the  property  the  defendant  pos- 
sessed.    Daniel  v.  Hodges,  87-95. 

Lis  pendens  applies  where  there  was  a  motion  to  issue  a  ven,  ex.^  and 
the  land  was  aliened  pending  the  motion.     Isler  v.  Brown,  66-556. 

Also,  where  there  was  a  proceeding  to  subject  equitable  property  to 
the  payment  of  a  judgment.     Tabb  v.  Williams,  57-352. 
*     A^,  where  the  land  was  the  subject  of  a  suit  in  equity  at  the  time  of 
its  alienation.     Baird  v.  Baird,  62-317. 

Lis  pendens,  wken  not  necessary. — A  lis  pendens  is  not  necessary  to  bind 
a  purchaser  with  notice,  who  buys  land  at  an  execution  sale  in  the 
county  where  the  litigation  was  pending.     Rollins  v  Henry,  78-352. 

If  property  is  transferred  by  the  defendant  pending  a  suit  involving 
its  title,  in  which  there  is  afterwards  a  judgment  for  the  plaintiff^  the 
judgment  relates  to  the  begining  of  the  action,  and  binds  the  property 
m  the  hands  of  the  purchaser,  and  when  the  transaction  and  suit  are  in 
the  same  county  ana  the  record  furnishes  evidence  of  the  claim,  this 
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rule  is  not  affected  by  the  provisions  of  this  section.    Dancy  v.  Duncan, 
96-111. 

Strangers  to  an  action  are  not  affected  with  constructive  notice  of  an 
action  involving  the  title  to  lands  situate  in  a  county  other  than  that  in 
which  the  action  is  pending,  unless  the  notice  Its  pendens  is  given 
under  this  section ;  but  even  purchasers  for  value,  although  not  parties, 
are  affected  by  such  notice  if  the  lands  are  in  the  county  where  the 
action  is  pending  and  the  pleadings  describe  them  with  reasonable  cer- 
tainty.   Spencer  v.  Credle,  102-68. 

Where  the  lands  are  situated  in  the  county  where  the  action  is  pend- 
ing and  the  pleadings  sufficiently  indicate  the  property  and  the  charac 
ter  of  the  litigation,  that  is  a  substantial  compliance  with  this  section. 
'^  CoUingwood  v.  Brown,  106-362. 

Lis  pendens  ncttiee  to  all  the  world. — A  lis  pendens  filed  only  in  the  county 
where  litigation  is  pending  is  yet  notice,  constructively,  in  every  county 
in  the  state  from  the  date  of  the  filing.     Todd  v.  Outlaw,  79-235. 

Before  the  C.  C.  P.  the  pendency  of  an  action  for  land  was  notice  to 
all  the  world.     Baird  v.  Baird,  62-217. 

This  section  is  a  substitute  for  the  common  law  lis  pendens  and  must 
be  filed  in  every  county  where  the  property  is  situated,  other  than  the 
county  in  which  the  action  is  brought.     CoUingwood- v.  Brown,  106-362. 

Property  must  be  speciflcally  described. — A  party  to  an  action  desiring  to 
claim  the  protection  of  a  notice  by  lis  pendens  must  describe  the  prop- 
erty specincally  in  his  pleadings.  Badger  v.  Daniel,  77-251;  Toad  v. 
Outlaw,  79-235. 

Ids  pendens  by  a  third  party. — One  who  is  refused  leave  to  be  made  a 
party  to  the  action  can  protect  his  interest  in  the  subject-matter  of  the 
controversy  by  filing  a  lis  pendens  in  each  county  wnere  the  land  lies 
and  instituting  proceedings.     Toms  v.  Warson,  66-417. 

Sec*  230.    Parties  may  apply  for  relief  io  the  superior  court 
in  va>c€Uion  or  in  term  time,    187 1'^^,  e.  S,  a*  !• 

In  all  cases  where  the  superior  court  in  vacation  has 
jurisdiction,  and  all  of  the  parties  unite  in  the  proceedings, 
they  may  apply  for  relief  to  the  superior  court  in  vacation, 
or  in  term  time,  at  their  election. 

Judgment  by  consent  in  vacation. — By  consent  of  parties,  a  judgment  can 
be  taken  in  vacation.  Hervey  v.  Edmunds,  68-243  ;  Harrell  v.  Peebles, 
79-26. 
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TITLE  VII. 

THE  PLEADINGS  IN  CIVIL  ACTIONS. 

Chap.       I.  The  Complaint. 

11.  The  Demurrer. 

III.  The  Answer. 

IV.  The  Reply. 

V.     Duties  and  Powers  of  the  Clerk  In 
Relation  to  the  Pleadings  and  Col- 
lateral Matter. 
VI.     General  Rules  of  Pleading. 
VII.     Mistakes  IN  Pleadings  and  Amendments. 


CHAPTER  ONE. 


THE   COMPLAINT. 


Section. 

231.  Forms  of  Pleading. 

232.  Complaint 

233.  Complaint,  what  to  contain. 

234.  Complaint    in    action  to  re- 

cover debt  contracted  for 
the  purchase  of  land,  what 
to  set  forth. 

235.  If  answer  denies   that  debt 


Section. 

was  contracted  for  pur- 
chase of  land,  issue  to  be 
submitted  to  jury. 

236.  Form  of  judgment  and  exe- 

cution upon  judgment  for 
plaintiff. 

237.  Defendant    to    file    bond    in 

action  for  real  property. 


Sec»  231*    Forms  of  pleading.    C.  C«  P*,  s.  91. 

The  forms  of  pleading  in  civil  actions  in  courts  of  record, 
and  the  rules  by  which  the  sufficiency  of  the  pleadings  is 
to  be  determined,  are  those  prescribed  by  this  Code. 

Common  Uw  mlee  of  pleadiiig. — The  rules  of  pleading  at  common  law  as 
regards  materiality ^  certainty ^  prolixity y  obscurity,  etc.,  prevail  under 
the  C.  C.  P.    Crump  v.  Mims,  64-767. 

The  rules  of  pleading  and  construction  at  the  common  law  have  not 
been  abrogated    The  essential  principles  remain,  and  have  only  been 
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modified  as  to  technicalities  and  matters  of  form.     Parsley  v.  Nichol- 
son, 65-207. 

The  object  of  The  Code  was  to  abolish  the  different  forms  of  action, 
and  the  technical  and  artificial  modes  of  pleadinfi^  used  at  common  law, 
but  not  to  dispense  with  regularity,  certainty  and  uniformity,  which  are 
essential  in  every  system.  The  plaintiff  must  state  his  cause  of  action 
with  the  same  substantial  certainty  that  was  formerly  req^uired  in  a  dec- 
laration.    Oates  V.  Gray,  66-442  ;  Vass  v.  Building  Association,  91-55. 

Former  system  of  pleading  utterly  abolished. — The  subtle  science  of  plead- 
ing heretofore  in  use  is  not  merely  relaxed  but  is  abolished  by  the  C.  C. 
P.     Moore  v.  Edmiston,  70-510 ;  Stokes  v.  Taylor,  104-394. 

While  The  Code  nowhere  expressly  adopts  the  doctrine  of  aider  by 
admissions  expressed  or  impliea  in  pleading  over,  the  principle  com- 
mends itself  so  strongly  by  its  good  sense,  that  it  must  be  taken  to 
underlie  every  system  of  procedure  professing  to  put  controversies  on 
their  merits,  to  aim  at  furtherance  of  justice  and  not  to  allow  actions  to 
go  off  upon  subtleties  and  refinements.     Garrett  v.  Trotter,  65-430. 

Only  one  fbrm  of  action. — If  there  is  anything  settled  in  our  new  system, 
it  is  that  there  is  but  one  form  of  action.  There  are  torts  and  contracts 
just  as  there  used  to  be ;  but  there  are  not  several  forms  of  action  as 
there  used  to  be ;  and  the  pleadings  are  not  now  suited  for  different 
forms  of  action  but  all  are  suited  to  one  form  of  action,  whether  the 
subject  of  the  action  be  tort  or  contract.     Bitting  v.  Thiaxton,  72-541. 

A  complaint  alleging  that  the  defendant,  a  common  carrier,  failed  to 
safely  carry  certain  articles  of  freight  according  to  contract,  and  **so 
negligently  and  carelessly  conducted  in  regard  to  the  same  that  it  was 
greatly  damaged,'*  states  facts  sufiicient  to  constitute  a  tort.  Bowers  v. 
Railroad,  107-721. 

Under  the  present  method  of  procedure,  parties  may  allege  their 
cause  of  action,  and  their  rights  in  and  about  the  same,  whether  legal 
or  equitable,  in  the  same  action.     Bean  v.  Railroad,  107-731. 

Where  the  complaint  does  not  allege  fraud,  in  terms,  but  does  set 
forth  facts  which,  being  denied  by  the  defendant,  raise  issues  as  to  unfair- 
ness, surprise  and  undue  advantage,  by  means  of  which  an  instrument 
was  obtained,  the  court  will  not  let  the  defendant,  take  advantage  of  it. 
Bean  v.  Railroad,  107-731. 

A  cause  of  action  may  sometimes  be  so  stated  as  to  authorize  a  recovery 
by  proof  either  of  a  quantum  meruit  or  of  an  express  contract  Lewis 
V.  Railroad,  95-179 ;  Fulps  v.  Mock,  108-601. 

No  pleading  filed. — ^The  purpose  of  the  summons  is  to  brinp^  the  parties 
into  court ;  the  purpose  of  the  pleadings  is  to  give  jurisdiction  of  the 
subject-matter  of  litigation,  and  of  the  parties  in  that  connection.  These 
are  generally  necessary,  but  when  the  parties  are  voluntarily  before  the 
court,  and  by  agreement,  consent  or  confession,  which  are  the  same  in 
substance,  a  judgment  is  rendered,  such  judgment  is  valid,  although 
not  granted  according  to  the  regular  course  of  procedure,. and  even  when 
there  are  no  pleadings  filed  and  no  summons.  Peoples  v.  Norwood, 
94-167. 

Only  the  forms  prescribed  in  this  section  remain. — All  previous  forms  of 
pleading  are  abolished,  and  now  there  exists  only  the  forms  of  pleading 
and  the  rules  by  which  their  sufficiency  is  determined  as  prescribed  by 
this  section.    Jones  v.  Mial,  82-252  ;  Gorman  v.  Bellamy,  82-496. 

On  a  complaint  alleging  a  contract  for  services  rendered,  if  the  plain- 
tiff fail  to  prove  a  special  contract,  he  can  still  recover  on  a  quantum^ 
meruit  without  amendment.    Stokes  v.  Taylor,  104-394. 
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All  ft>nn  not  aboliBhed — All  the  forms  of  pleadings  heretofore  existing  are 
abolished,  but  all  form  is  not  abolished.     Moore  v.  Hobbs,  79-535. 

Sec.  232,    Complaint.    C.  C.  P.,  s.  92. 

The  first  pleading  on  the  part  of  the  plaintiff  is  the  com- 
plaint. 

Complaint  shows  the  nature  of  the  action. — ^The  summons  brings  the  par- 
ties into  court.  The  nature  of  the  action  is  shown  by  the  complaint. 
Barneycastle  v.  Walker,  92-198. 

When  additional  party  defendant  is  made. — When,  during  the  progress  of 
the  action,  another  party  defendant  is  brought  in,  the  complaint  should 
be  amended  or  another  complaint  filed  as  to  him,  unless  he  waives 
this  by  answering  the  original  complaint  (Vass  v.  Building  Association, 
91-55),  but  this  is  not  necessary  when  the  new  parties  come  in  by  suc- 
cession to  a  party  who  dies,  and  the  relationship  appears.  Hughes  v. 
Hodges,  94-56.   Same  rule  as  to  new  plaintiffs.   Richards  v.  Smith,  98-509. 

Withdrawing  suit. — The  plaintiff  may,  at  any  time  before  the  defend- 
ant has  pleaded  a  counterclaim,  submit  to  a  nonsuit,  and  withdraw  his 
suit     Bank  v.  Stewart,  93-402. 

Se^  cases  cited  under  }  238. 

Cause  of  action  must  exist  when  action  brought — The  cause  of  action  must 
exist  at  the  time  the  action  was  begun,  and  the  plaintiff  will  not  be 
allowed,  by  amendment,  to  introduce  a  cause  of  action  which  had  no 
existence  when  the  summons  was  issued.  Clendenin  v.  Turner,  96-416  ; 
Bynnm  v.  Com'rs,  101-412 ;  Metcalf  v.  Guthrie,  94-447. 

Pleadings  mnst  state  fkcts,  not  evidence. — Pleadings  should  not  state  the 
evidence,  but  the  facts,  which  are  conclusions  from  the  evidence,  accord- 
ing to  their  legal  effect ;  and  complaints  should  avoid  stating  matters 
which,  if  traversed,  would  not  lead  to  a  decisive  issue.  Crump  v. 
Mims,  64-767. 

Affidavit  in  claim  and  delivery  not  a  complaint. — The  affidavit  in  claim  and 
delivery  is  not  a  substitute  for  a  complaint,  and  averments  therein  will  not 
cure  defects  in  summons  or  complaint.   Singer  Mfg.  Co.  v.  Barrett,  95-36. 

Complaint  sufficient. — ^The  rigorous  particularity  requisite  under  the  old 
system  is  not  required  in  filing  a  complaint  under  the  C.  C.  P.  Brown 
V.  Morns,  83-251. 

Although  it  is  more  orderly  to  state  each  cause  of  action  in  a  separate 
and  distinct  allegation,  yet  if  it  full^  appear  from  the  complaint  what 
each  demand  is,  the  failure  to  do  so  is  not  ground  of  demurrer.  Moore 
V.  Nowell,  94-265. 

It  is  sufficient  if  the  complaint  states  facts  sufficient  to  show  that  a 
legal  wrong  has  been  done  by  the  defendants,  for  which  the  law  will 
anord  redress.    McElwee  v.  Black  well,  94-261. 

Although  the  allegations  in  a  complaint  are  indefinite,  yet  if  it  con- 
tains facts  sufficient  to  give  the  defendant  such  information  as  will  enable 
him  to  intelligently  make  his  defence,  the  complaint  is  not  demurrable. 
If  necessary,  the  court  will  order  the  plaintiff  to  make  the  allegations 
more  specific.    The  Code,  |  261 ;  Nance  v.  Railroad,  94-619. 

A  motion  to  dismiss  because  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  will  not  be  entertained,  when  the 
cause  is  tried  upon  an  agreed  statement  of  facts,  which  supply  the  omis- 
sions in  the  complaint.     Hines  v.  Railroad,  95-434. 

10 
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If  the  complaint  alleges  several  causes  of  action,  some  of  which  are 
bad,  but  one  is  ^ood,  it  is  error  to  sustain  a  demurrer  to  the  whole  com- 
plaint The  plaintiff  should  be  allowed  to  proceed  upon  his  good  assign- 
ment.    Strange  v.  Manning,  99-165. 

A  complaint  which  alleges  that  plaintiff  was  an  employee  of  the 
defendant  railway  company,  and  was  injured  by  the  negli^nce  of  the 
engineer  in  charge  of  the  locomotive,  without  any  allegation  that  the 
engineer  was  incompetent,  and  that  the  company,  with  knowledge  of 
that  fact,  retained  him  in  service,  does  not  set  out  a  cause  of  action,  and 
the  action  will  be  dismissed.     Hagins  v.  Railroad,  106-537. 

Where  the  complaint  does  not  allege  fraud  in  terms,  but  does  set  forth 
facts  which,  being  denied  by  the  defendant,  raises  issues  as  to  unfair- 
ness, surprise  or  undue  advanta^,  by  means  of  which  an  instrument 
was  obtained,  the  court  will  not  let  the  defendant  take  advantage  of  it 
Bean  v.  Railroad,  107-731. 

"Proviso"  in  statute. — Where  a  statute  giving  a  right  of  action  con- 
tains a  proviso^  the  plaintiff  need  not  negative  it,  but  if  the  case  falls 
within  the  proviso  the  defendant  must  set  it  up  in  the  answer.  Wads- 
worth  V.  Stewart,  97-116. 

Hec  23S.  Complaint,  what  to  contain.    C.  €•  P,,  s.  93. 

The  complaint  shall  contain — 

(i)  The  title  of  the  cause,  specifying  the  name  of  the 
court  in  which  the  action  is  brought,  the  name  of  the  county 
in  which  the  trial  is  required  to  be  had,  and  the  names  of 
the  parties  to  the  action,  plaintiff  .and  defendant ; 

Ifames  Bhonld  be  set  ont. — In  all  actions  and  proceedings  demanding 
relief,  the  names  of  all  the  parties  thereto  should  be  properly  set  forth 
in  the  summons  and  pleadings.  A  general  designation  of  them  as  "  the 
heirs  of  M.  C,"  is  irregular,  and  will  not  be  tolerated.  Kerlee  v.  Cor- 
pening,  97-330- 

(2)  A  plain  and  concise  statement  of  the  facts  constitut- 
ing a  cause  of  action,  without  unnecessary  repetition  ;  and 
each  material  allegation  shall  be  distinctly  numbered; 

What  the  complaint  muBt  contain. — The  complaint  is  required  to  contain 
a  plain  and  concise  statement  of  the  facts  constituting  a  cause  of  action, 
without  unnecessary  repetition,  and  a  demand  of  the  relief  to  which  the 
plaintiff  supposes  himself  entitled.    Jones  v.  Mial,  82-252. 

Few,  if  any,  of  the  ancient  rules  of  pleading  are  now  applicable.  All 
that  is  required  of  the  plaintiff  is  a  plain  and  concise  statement  of  the 
facts  constituting  a  cause  of  action.     Gorman  v.  Bellamy,  82-496. 

The  complaint  shall  contain  a  **  plain  and  concise  statement  of  the 
cause  of  action."     Moore  v.  Hobbs,  77-65. 

The  plaintiff  must  state  his  cause  of  action  with  the  same  substantial 
certainty  as  was  formerly  required  in  a  declaration.  Oates  v.  Gray,  66- 
442. 

A  memorandum  of  a  claim  is  not  a  complaint.  Isler  v.  Murphy,  76-52. 

The  complaint  in  an  action  against  a  married  woman. — The  complaint  in 
an  action  against  a  married  woman  must  allege  that  she  is  possessed  of 
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a  separate  estate,  that  the  contract  is  such  as  she  is  ^competent  to  make, 
and  that  it  is  for  her  advantage.    Dougherty  v.  Sprinkle,  88-300. 

The  complaint,  in  an  action  to  enforce  an  executory  contract  of  a 
married  woman,  should  allege  that  she  has  a  separate  estate  subject  to 
the  charge  sought  to  be  enforced,  and  the  execution  can  issue  against 
that  alone.    Flaum  v.  Wallace,  103-296. 

In  an  action  tar  divorce. — In  a  divorce  suit,  where  a  wife  alleges  ill  treat- 
ment by  her  husband,  but  fails  to  state  the  circumstances  connected  with 
the  assaults  charged  and  the  causes  which  brought  them  on,  the  com- 
plaint-is  insufficient.   White  v.  White,  84-340;  Jackson  v.  Jackson,  105-433. 

In  an  action  against  connty  commissioners. — A  complaint  in  an  action  by  a 
board  of  commissioners  against  a  defaulting  tax-collector  is  demurrable 
if  it  fail  to  state  that  the  county  treasurer  fails  and  refuses  to  bring  the 
action.     Commissioners  of  Pender  v.  McPherson,  79-524. 

In  action  to  enfbrce  a  right-of-way. — In  an  action  to  enforce  a  right-of- 
way,  the  complaint  must  show  how  the  plaintiff  became  entitled  to  such 
right.     Boyden  v.  Acheubach,  79-539. 

In  an  action  to  recover  land. — A  complaint,  in  an  action  to  recover  real 
estate,  which  alleges  that  the  defendant  withholds  the  possession  of  die 
premises  described,  but  does  not  aver  that  it  is  wrongfully  withheld,  is 
defective.     Garrett  v.  Trotter,  65-430. 

When  the  complaint  demands  the  possession  of  land,  nothing  more  is 
put  in  issue  than  a  right  of  entry  or  a  right  of  present  possession — at  least, 
when  no  particular  estate  is  alleged  in  the  complaint.  Whether  a  judg- 
ment in  an  action  in  which  the  complaint  alleged  a  certain  estate  would 
be  an  estoppel  between  the  parties  is  a  question  too  nice  to  be  decided 
until  the  case  shall  arise  for  consideration.     Harkey  v.  Houston,  65-137. 

A  complaint,  in  an  action  to  recover  land,  which  alleges  that  the 
plaintiff  is  the  owner  in  fee,  describes  the  same  by  metes  and  bounds, 
and  alleges  that  the  defendant  wrongfully  withholds  possession,  con- 
cluding with  a  demand  for  judgment  for  the  possession,  for  damages  for 
withholding  the  same,  and  for  costs,  is  amply  sufficient  under  The  Code. 
Johnston  v.  Pate,  83-110. 

An  action  to  recover  the  possession  of  land,  and  to  correct  a  mutual 
mistake  in  a  deed  for  the  same  land  executed  by  the  plaintiff  to  the 
defendant,  constitute  but  one  cause  of  action.     Ely  v.  Early,  94-1. 

Where,  in  an  action  to  recover  several  tracts  of  land  in  the  separate 
possession  of  several  defendants,  the  complaint  does  not  allege  of  which 
tract  each  defendant  is  in  possession,  this  constituted  no  ground  for 
demurrer.     Thames  v.  Jones,  97-121. 

In  an  action  to  recover  land,  if  the  complaint  allege,  generally,  title 
and  right  of  possession,  the  plaintiff,  on  the  trial,  may  offer  evidence  of 
any  title  which  may  entitle  him  to  recover ;  but  if  he  set  out  his  title 
specifically,  «/  seems  he  will  be  required  to  prove  it  as  alleged.  Richards 
V.  Smith,  98-509. 

In  an  action  to  recover  land,  it  is  sufficient  if  the  complaint  distinctly 
describes  the  land  and  alleges  that  the  defendant  is  in  the  unlawful  pos- 
session and  refuses  to  surrender,  without  setting  forth  what  particular 
portion  he  withholds.     Speight  v.  Jenkins,  99-143. 

In  an  action  of  ejectment,  and  the  modem  substitute  for  it— an  action 
for  the  possession  of  land — the  plaintiff  must  allege  and  show  that 
defendant  held  adverse  possession  at  the  time  of  action  brought,  and 
that  he  is  entitled  to  the  immediate  possession.     Brown  v.  King,  107-313. 

In  an  action  fbr  nsnry. — Where  a  complaint  in  an  action  for  usury  speci- 
fied the  principal  sum  constituting  tlie  original  debt,  and  the  dates  and 
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amounts  of  the  usurious  payments  of  interest,  it  is  sufficiently  definite, 
as  it  furnishes  the  defendant  with  all  the  information  necessary  to  make 
his  defence.     Morgan  v.  Bank,  93-352. 

In  an  action  agamst  a  national  bank  for  usury,  the  complaint  need  not 
negative  that  there  are  no  state  banks  of  issue  which  by  law  are  allowed 
to  charge  more  than  eight  per  cent     Ibid, 

In  an  action  fbr  maliciooB  arrest. — In  an  action  for  having  the  defendant 
arrested  maliciously  and  without  probable  cause,  the  complaint  should 
allege  that  the  action  in  which  the  arrest  w^as  made  has  been  terminated. 
Johnson  v.  Finch,  93-205. 

In  an  action  fbr  malicions  prosecntion. — In  an  action  for  malicious  prose- 
cution, the  complaint  should  allege  that  the  process  was  void,  or  was 
issued  without  probable  cause,  or  that  it  was  prompted  by  malice,  and 
that  the  proceetiings  thereunder  have  terminated.     Barfield  v.  Turner, 

101-357. 

In  an  action  for  personal  property  by  officer. — Where  the  cause  of  action 
alleged  was  that  the  plaintiff  became  entitled  to  the  possession  of  per- 
sonal property  sued  for  by  virtue  of  a  levy  of  executions  issued  to  him 
as  an  officer,  it  is  not  necessary  to  set  forth  in  the  complaint  the  process 
under  which  the  seizure  was  made.     Pendland  v.  Leatherwood,  101-509. 

In  an  action  for  damages. — The  rules  of  pleading  are  not  so  stringent 
as  to  require  special  averment  in  the  complaint  of  every  itntnediaie  cause 
of  injury,  in  an  action  for  damages.     Hammond  v.  Schiff,  100-161. 

In  an  action  to  impeach  a  deed.  —If  it  is  desired  to  attack  a  deed  between 
husband  and  wife,  upon  the  ground  that  it  was  executed  in  contempla- 
tion of  a  separation,  that  allegation  must  be  duly  made  in  the  pleadings. 
Barnes  v.  Barnes,  104-613. 

In  an  action  fbr  diBtribntive  share. — In  an  action  brought  against  admin- 
istrator for  an  account  within  two  years,  it  is  not  essential  for  the  com- 
plaint to  allege  that  there  is  "no  necessity  for  retaining  the  funds,*' 
under  §  15 12  of  The  Code.     Allen  v.  Royster,  107-278. 

In  an  action  on  note.  — The  payee  or  endorsee  of  a  note  is  prima  facie 
the  owner  and  holder,  and  it  is  unnecessary  that  he  should  make  such  an 
allegation  in  his  complaint.     Deloatch  v.  Vinson,  108-147. 

In  an  action  fbr  slander. — In  an  action  for  slander,  the  complaint  must 
set  out  the  actionable  words  spoken,  and  not  simply  a  narrative  of  what 
occurred.     Burns  v.  Williams,  88-159. 

In  action  of  debt.  — The  complaint  in  debt  upon  simple  contract  miist 
set  out  the  consideration  among  other  facts.     Moore  v.  Hobbs,  79-535. 

In  actions  upon  parol  contracts,  it  is  necessary  that  the  complaint 
should  disclose  a  sufficient  consideration.     Burbage  v.  Windley,  ic»-357. 

In  an  action  fbr  account. — If  a  settlement  is  conditional,  upon  the  per- 
formance of  certain  things  thereafter  to  be  done  by  one  of  the  parties 
thereto,  but  which  have  never  been  performed,  it  is  not  necessary,  in  an 
action  for  account,  to  allege  the  specific  errors  therein.  Quarles  v. 
Jenkins,  98-258. 

In  an  action  fbr  penalty. — In  an  action  to  recover  the  penalty  given 
against  registers  of  deeds  for  issuing  marriage  license  in  violation  of 
1 1816,  The  Code,  it  is  essential  that  the  complaint  should  allege  that 
the  register  issued  tlie  license  knowingly  or  ztnihout  reasonable  inquiry. 
Brown  v.  Mitchell,  102-347,  approved.     Maggett  v.  Roberts,  108-174. 
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In  an  action  fbr  an  office. — In  au  action  to  recover  possession  of  an  office 
to  which  the  relator  alleges  he  was  duly  chosen,  but  was  excluded  there- 
from by  the  illegal  action  of  the  board  of  canvassers  in  rejecting  certain 
returns,  it  is  not  necessary  to  set  forth  in  the  complaint,  specifically,  the 
errors  which  the  board  committed :  an  averment  that  the  relator  was 
duly  elected,  and  is  unlawfully  prevented  from  the  .enjoyment  oF  the 
office  is  sufficient.     Kilbum  v.  Patterson,  98-593. 

In  an  action  against  a  corporation. — In  a  suit  against  a  railroad  company, 
it  may  be  designated  by  its  corporate  name  without  alleging  its  incor- 
poration.    Stanly  v.  Railroad,  89^-331 ;  Ramsay  v.  Railroad,  91-418- 

In  an  action  on  a  laborer's  lien. — It  is  essential  to  the  validity  of  a 
laborer's  lien,  that  the  "claim,"  or  notice,  which  he  is  required  to  file, 
shall  set  forth,  in  detail,  the  times  when  the  labor  was  performed,  its 
character,  the  amount  due  therefor  and  upon  what  property  it  was 
employed ;  and  if  it  is  for  materials  furnished,  the  same  particularity  is 
required.  Defects  in  these  respects,  will  not  be  cured  by  alleging  the 
necessary  facts  in  the  pleadings  in  an  action  brought  to  enforce  the 
lien.     Cook  v.  Cobb,  101-68 ;  Wray  v  Harris,  77-77. 

In  an  action  fbr  converting  mortgaged  crop. — A  complaint  for- converting 
a  mortgaged  crop,  which  avets  the  title  to  such  crop  raised  by  the 
mortgagor,-  and  by  him  conveyed  to  the  plaintiff,  its  delivery  to  the 
defendant,  its  value,  and  its  appropriation  by  the  defendant  to  his  own 
use  after  demand  by  the  plaintiff,  is  in  full  compliance  with  the  require- 
ments of  this  section.     Womble  v.  Leach,  83-84. 

In  an  action  on  policy  of  insurance. — In  an  action  on  a  policy  of  insur- 
ance a  copy  of  the  application  need  not  be  set  out  in  the  complaint. 
Britt  V.  Insurance  Co.,  105-175,  overruling  (on  this  point)  Bobbitt  v. 
Insurance  Co.,  66-70. 

Hew  promise. — Where  an  action  is  brought  to  enforce  payment  of  a 
bond  and  a  new  promise  is  relied  on  to  rebut  an  alleged  compromise  and 
satisfaction,  the  complaint  should  declare  on  the  bond,  and  the  new 
promise  be  relied  on   to   rebut  the  compromise.     King  v.    Phillips, 

94-555. 

Quantum  meruit. — Where  the  complaint  alleged  that  the  plaintiff  was 
employed  as  the  engineer  by  the  defendant,  and  rendered  services  as 
such,  he  can  recover  either  on  the  special  contract,  or  on  the  common 
count.     Lewis  v  Railroad,  95-179  ;  Fulps  v.  Mock,  108-601. 

Bill  of  Eeview. — An  action  in  the  nature  of  a  bill  of  review,  can  only 
be  maintained  upon  three  grounds  :  i.  For  error  apparent  on  the  face 
of  the  decree ;  2.  For  new  matter  discovered  since  the  decree  was 
rendered  and  3,  for  fraud.  In  such  an  action  it  is  not  competent  to 
look  into  the  evidence  to  ascertain  if  any  fact  was  misconceived,  or  that 
the  decree  was  based  on  an  erroneous  statement  of  facts.  Farrar  v  Sta- 
ton,  iai-78. 

Two  unconnected  causes  of  action. — A  complaint  containing  two  uncon- 
nected causes  of  action  against  different  persons  is  demurrable.  Burns 
v.  Williams,  88-159. 

A  plaintiff  cannot  join  in  the  same  complaint  a  cause  of  action  against 
one  of  two  defendants,  with  another,  against  both.  N.-  C.  Land  Co.  v. 
Beatty,  69-329. 

See  \  267,  post^  and  cases  there  cited. 

Hon-suit  as  to  some  of  the  causes  of  action. — Where  the  complaint  set  out 
three  causes  of  action,  and  on  the  trial  the  plaintiff  entered  a  nonsuit  as 
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to  two  of  them,  he  is  entitled  to  prosecute  his  action  as  to  the  remain- 
ing cause  of  action.     Grant  v.  Burgwyn,  84-560. 

Recovery  must  be  solely  on  Ikets  stated  in  tlie  complaint. — A  plaintiff  can- 
not recover  upon  a  state  of  facts  o'ther  than  those  set  out  in  his  com- 
plaint except  by  amendment  of  his  complaint.  Shelton  v.  Davis, 
69-324 ;  Browning  v.  Berry,  107-231. 

The  plaintiff  must  allege  his  cause  of  action  in  the  complaint,  and 
he  cannot  recover  on  a  cause  of  action  set  out  in  the  pleadings  of  his 
adversary.     Willis  v.  Branch,  94-142  ;  Johnson  v.  Finch,  93-205. 

Where  the  plaintiff  declared  for  one  undivided  half,  he  can  recover 
no  more.     Cox  v.  Ward,  107-507. 

Aider. — Where  the  cause  of  action  is  defectively  stated  in  the  com- 
plaint it  may  be  aided  by  the  facts  alleged  in  the  answer.  Willis  v. 
Branch,  94-142 ;  Harris  v.  Sneeden,  104-369.    See  cases  cited,  242,  post. 

When  a  Judgment  will  cure  the  absence  of  a  complaint. —Judgment  cures 
the  absence  of  a  complaint  especially  where  the  specialty  is  filed  as  a 
substitute  an'd  the  summons  names  the  amount  Vick  v.  Pope,  81-22  ; 
Leach  v.  Railroad,  65-485  ;  Peoples  v.  Norwood,  94-167 ;  Little  v.  McCar- 
ter,  89-233  ;  Robeson  v.  Hodges,  105-49. 

A  judgment  rendered  without  an^  complaint  having^  been  filed  is  not 
necessanl)'  void.  Such  judgment  is  valid  if  rendered  by  consent,  or  if 
ratified  by  subsequent  assent  to  it.    Stancill  v.  Gay,  92-455. 

See,  also,  J?  179.  183.  184,  185,  186,  223  and  231,  a«/^/  also,  ?J239, 
especially  239  (6),  260,  261,  269,  270,  271,  274,^^/,  and  cases  cited  under 
them. 

(3)  A  demand  of  the  relief  to  which  the  plaintiff  sup- 
poses himself  entitled.  If  the  recovery  of  money  be 
demanded,  the  amount  thereof  must  be  stated. 

Defbct  in  the  demand  fbr  Judgment  immateriaL — Any  informality  or  defect 
of  the  demand  for  judgment  is  immaterial,  and  cannot  be  ground  for 
demurrer  or  other  objection  so  long  as  the  sum  demanded  (in  an  action 
for  money  only)  appears  from  the  summons,  and  how  it  is  due,  from  the 
complaint.     Dunn  v.  Barnes,  73-273. 

Under  the  C.  C.  P.,  the  prayer  for  relief  is  most  obviously  a  material 
part  of  the  complaint.  But  setnble  that  failure  to  insert  such  prayer  is 
not  fatal.     Davis  v.  Ely,  100-283. 

A  formal  prayer  for  relief  is  not  now  essential ;  the  court  will  render 
such  judgment  as  the  facts ^  proved  or  admitted,  demand,  not  inconsist- 
ent with  the  pleadings,  notwithstanding  the  party  may  have  miscon- 
ceived his  remedy.    Jones  v.  Mial,  79-168  ;   Harris  v.  Sneeden,  104-369. 

A  party  can  recover  judgment  for  any  relief  to  which  the  facts  alleged 
and  proved  entitle  him,  whether  demanded  in  the  prayer  for  relief  or 
not.     McNeill  v.  Hodges,  105-52. 

A  formal  prayer  for  relief  is  not  now  necessary  in  a  complaint ;  and  in 
an  action  for  slander  separate  demands  for  damages  need  not  be  appended 
to  the  various  allegations  setting  up  the  causes  of  action.  Gudger  v. 
Perland,  108-593. 

Plaintiff  entitled  to  any  relief  not  inconiistent  with  the  pleadings. — No  £[en- 
eral  prayer  need  be  expressed  in  the  pleadings,  but  is  always  implied. 
The  party  is  not  restricted  to  the  specific  relief  demanded,  but  may 
have  any  relief  justified  by  the  facts  proven,  and  not  inconsistent  with 
the  pleadings.     Knight  v.  Houghtaling,  85-17. 
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The  relief,  if  there  be  no  answer,  shall  not  exceed  that  demanded  in 
the  complaint,  but  in  any  other  case  any  relief  may  be  granted  consistent   y 
with  the  case  made  by  the  complaint  and  embraced  in  the  issue.    Jones y 
V.  Mial,  82-252.  .  ^^*r 

Under  the  present  system  of  practice,  there  being  but  one  form' 6? 
action,  it  is  the  office  of  the  complaint  to  set  forth  tke  facts  upon  which 
the  plaintiff's  rifht  to  relief  is  based,  and  if  they  are  adjudged  sufficient 
the  court  will  direct  the  appropriate  remedy.  Moore  v.  Cameron,  93- 
51 ;  Lumber  Co.  v.  Wallace,  93-38. 

A  plaintiff  is  entitled  to  such  relief  as  the  facts  stated  in  his  complaint 
will  admit,  although  )ie  misconceives  the  manner  in  which  it  may  be 
afforded.     Patrick  v.  Railroad,  93^22. 

The  prayer  for  judgment  does  not  fix  the  plaintiff's  right,  but  the 
court  snould  grant  such  judgment  as  the  allegations  in  the  pleadings 
will  warrant.    Moore  v.  Nowell,  94-265. 

in  an  action  equitable  in  its  nature,  the  court  may  give  such  relief  as 

'the  facts  and  pleadings  may  render  appropriate,  though  it  be  not  prayed 

in  the  complaint,  and  it  may,   to  that  end,  order  the  pleadings  to  be 

reformed  to  correspond  with  the  facts  established.     Barnes  v.  Barnes, 

104-^13. 

The  existence  of  other  remedies  f^ainst  the  defendant,  as  in  this  case, 
does  not  impair  the  one  chosen.    McEachin  v.  Stewart,  106-336. 

The  law  does  not  favor  a  multiplicity  of  motions,  when  one  will  put 
an  end  to  the  controversy,  and  sufficient  ground  appears  of  record  to 
sustain  it,  though  not  relied  on  by  the  party  seeking  relief.  Skinner  v. 
Terry,  107-103. 

JnriBdiction. — While  the  sum  demanded  ordinarily  determines  the  juris- 
diction,  the  plaintiff's  demand  must  be  made  in  good  faith,  and  not  for 
the  purpose  of  giving  jurisdiction.  The  superior  court  has  no  jurisdic- 
tion of  an  action  upon  a  running  account  for  $312,  which  has  been 
reduced  by  payments  to  less  than  |20o.     Wiseman  v.  Witherow,  90-140. 

It  is  the  sum  which  is  demanded  in  good  faith,  which  confers  jurisdic- 
tion, and  where  the  plaintiff's  demand  consists  of  several  distinct  items, 
it  is  the  agg^gate  which  constitutes  the  sum  demanded  and  confers 
jurisdiction.    Moore  v.  Nowell,  94-265. 

In  actions  arising  out  of  contract,  it  is  the  sum  demanded  that  fixes 
the  jurisdiction.    Brantley  v.  Finch,  97-91. 

A  mere  demand  of  judgment  for  amount  of  damages  greater  than  are 
alleged  in  the  complaint,  will  not  avail  to  give  the  superior  court  juris- 
diction.    Bowers  v.  Railroad,  107-721. 

Beibre  Jiutic«  of  the  peace. — Where  the  sum  demanded,  both  in  the  sum- 
mons and  on  the  trial,  was  two  hundred  dollars,  but  the  plaintiff  filed 
an  account  showing  more  than  that  sum  to  be  due,  the  justice  had  juris- 
diction without  any  remission  of  the  excess  of  the  account  over  the  sum 
demanded.     Brantley  v.  Finch,  97-91. 

It  is  only  when  the  principal  sum  demanded  exceeds  two  hundred  dol- 
lars that  the  plaintiff  is  required  to  remit  the  excess  above  that  sum  in 
order  to  give  the  justice  jurisdiction.     Ibid. 

In  an  action  before  a  justice  of  the  peace  in  which  two  causes  of  action 
were  alleged,  the  first  sufficiently,  but  the  second  defectively,  for  want  of 
proper  averment  of  jurisdictional  facts,  the  justice  may  proceed  to  judg- 
ment upon  the  first     Mgf.  Co.  v.  Barrett,  95-36. 

Prayer  too  late  after  Jadgment. — In  an  action  to  have  the  holder  of  the 
legal  title  declared  a  trustee,  it  is  too  late  after  final  judgment  to  ask  for 
an  account  of  the  rents  and  profits.     Brendle  v.  Herren,  97-257. 
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Sec.  234,    Complaint  in  action  to  recover  debt  contracted 
for  the  purchase  ofland^  what  to  set  forth.    1870,  c«  217* 

In  actions  for  the  recovery  of  a  debt  contracted  for  the 
purchase  of  land,  it  shall  be  the  duty  of  the  plaintiflF  to  set 
forth  in  his  complaint  that  the  consideration  of  the  debt 
sued  on  was  the  purchase-money  of  certain  land,  describ- 
ing said  land  in  an  intelligible  manner,  such  as  the  number 
of  acres,  how  bounded,  and  where  situated. 

Allegations  not  neceBBary. — In  an  action  on  a  note  for  purchase- money 
for  land,  it  is  not  necessary  to  allege  in  the  complaint  that  the  title  was 
good,  or  that  plaintiff  has  tendered  a  deed.  It  is  otherwise  in  an  action 
for  specific  performance.     Toms  v.  Fite,  93-274. 

Preanniption  of  allegation. — If  the  judgment  of  the  court  recites  the 
fact  that  the  debt  was  contracted  for  the  purchase  of  land,  such  recital 
is  conclusive  as  between  the  parties  to  the  record.  And  where  that  fact 
is  recited  in  a  judgment  rendered  by  a  justice  of  the  peace,  though  the 
pleadings  may  have  been  oral,  it  is  likewise  conclusive — the  presump- 
tion, in  the  absence  of  anything  to  the  contrary  appearing,  being  that 
the  judgment  was  rendered  after  a  trial  in  which  the  recited  fact  was 
duly  established.     Durham  v.  Wilson,  104-595. 

Section  does  not  apply. — This  section  does  not  apply  where  a  deed  has 
not  been  executed  to  the  vendee.     Lewis  v.  McDowell,  88-261. 

Sec.  233.  If  answen  denies  that  debt  was  cotifraded  for 
purchase  of  land,  issue  to  be  subtnittefl  to  jurif.  1870,  c. 
217. 

If  the  defendant  shall  deny  in  his  answer  that  the  obli- 
gation sued  on  was  for  the  purchase-money  of  the  land 
described  in  the  complaint,  it  shall  be  the  duty  of  the  court 
to  submit  the  issue  so  joined  to  the  jury. 

Sec,  2S(i,  Form  of  Judgment  anxl  execution  upon  judg^ 
nient  for  plaintiff,    1879,  c,  217. 

If  the  answer  does  not  denv  the  said  allegfation  so  set 
forth  in  the  complaint,  or  if  the  said  i.ssue  shall  be  found 
by  the  jury  in  favor  of  the  plaintiff,  it  shall  be  the  duty  of 
the  court  to  have  embodied  in  the  judgment,  that  the  debt 
sued  on  was  one  contracted  for  the  purchase-money  of  said 
land,  describing  it  briefly  ;  and  it  shall  also  be  the  duty  of 
the  clerk  to  set  forth  in  the  execution,  that  the  said  debt 
was  one  contracted  for  the  purchase   of  said   land,    the 
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description  of    which   shall  be  set  out  briefly,  as  in  the 
complaint. 

Waiver  of  jury  trial. — Although  the  statute  gives  the  defendant  a  right 
to  have  the  issue,  whether  the  debt  sued  on  was  contracted  for  the  pur- 
chase of  land,  tried  by  a  jury,  if  he  so  demands,  yet,  if  after  being  duly 
summoned,  he  fails  to  appear  and  answer,  he  waives  that  right.  Dur- 
ham V.  Wilson,  104-595. 

Execntion. — A  sheriff  is  justified  in  refusing  to  sell  the  homestead 
under  an  execution  issued  upon  a  judgment,  which  does  not  specify 
that  it  is  rendered  for  the  purchase-money  due  for  such  homestead. 
Should  he,  however,  sell  in  such  a  case,  the  sale  is  valid.  Durham  v. 
Bostick,  72-353- 

Sec.  2S7»    Defenflant  to  file  bond  In  action  for  real  pro^ierff/, 
1869'*70,  c.  19:i,  8.  1. 

In  all  actions  for  the  recovery  of  real  property,  or  for  the 
possession  thereof,  the  defendant,  before  he  is  permitted  to 
plead,  answer  or  demur,  shall  execute  and  file  in  the  office 
of  the  clerk  of  the  superior  court  of  the  county  wherein 
the  suit  is  pending,  an  undertaking  with  good  and  suffi- 
cient surety,  in  an  amount  to  be  fixed  by  the  court,  not 
less  than  two  hundred  dollars,  to  be  void  upon  condition 
that  the  defendant  pay  to  the  plaintiflf  all  such  costs  and 
damages  as  the  plaintiff  may  recover  in  the  action,  includ- 
ing damages  for  Jhe  loss  of  rents  and  profits  :  Provided^ 
that  no  such  undertaking  shall  be  required  if  an  attorney, 
practicing  in  the  court  wherein  the  action  is  pending,  will 
certify  to  the  court  in  writing  that  he  has  examined  the 
case  of  the  defendant  and  is  of  the  opinion  that  the  plain- 
tiff is  not  entitled  to  recover,  and  if  the  defendant  will 
also  file  an  affidavit,  stating  that  he  is  not  worth  the  amount 
of  said  undertaking  in  any  property  whatsoever,  and  is 
unable  to  give  the  same. 

Bond  secures  damages  as  well  as  costs.  —The  bond  of  defendant  secures 
damages  as  well  as  costs.     Rollins  v.  Henry,  77-467. 

Summary  jadgfment  against  sureties. — Upon  judgment  being  rendered 
against  the  defendant  in  an  action  to  recover  land,  it  is  not  error  to  enter 
up  a  summary  judgment  against  the  sureties  on  his  bond.  Rollins  v. 
Henry,  84-569. 

Where  landlord  is  joined  with  tenant  as  a  defendant. — While  the  landlord 
may  be  joined  with  the  tenant  as  a  defendant,  each  must  give  bond  or 
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be  relieved  of  doing  so  under  above  section.  Should  the  tenant  fail  to 
^ve  bond,  judgment  can  be  taken  against  him,  but  no  execution  will 
issue  till  the  defence  set  up  by  the  defendant  landlord  is  passed  upon. 
Harkey  v.  Houston,  65-137. 

Defendant  in  fbrma  pauperis. — A  defendant  who  is  allowed  to  defend  an 
action  for  the  recovery  of  land  without  giving  bond  is  entitled  to  recover 
costs.    Justice  v.  Eddin^s,  75-581. 

Where  the  defendant  is  allowed  upon  affidavit  to  defend  without  giv- 
ing security  for  costs,  he  is  neither  exempted  from  paying  costs  if  judg- 
ment is  rendered  against  him,  nor  prevented  from  recovering  costs. 
Lambert  v.  Kinnery,  74-348. 

The  statute  simply  relieves  him  from  giving  the  undertaking.  Demp- 
sey  V.  Rhodes,  93-120. 

Affidavit. — In  an  action  to  recover  land,  this  section  was  sufficiently 
complied  with  when  the  defendant  made  affidavit  that  he  was  not  worth 
two  nundred  dollars  in  any  property  whatever,  and  was  unable  to  give 
the  undertaking  required,  and  his  counsel  certified  that  they  had  exam- 
ined his  case  and  were  of  opinion  he  "  had  eood  defence  to  the  action." 
Refusal  of  the  court,  upon  such  affidavit  and  certificate,  to  allow  him  to 
plead,  answer  or  demur  without  giving  security,  because  it  also  appeared 
that  he  was  worth  real  estate  to  the  value  of  one  hundred  and  twenty- 
five  dollars,  was  error.  Nor  does  the  statute  provide  that  in  such  cases 
the  court  may  require  a  less  sum  than  two  hundred  dollars.  The  pur- 
pose of  the  law  is  to  provide  for  persons  too  poor  to  give  the  undertak- 
ing ordinarily  required,  and  the  court  has  no  discretion  in  the  matter. 
The  law  in  this  respect  is  not  changed  bjr  The  Code,  J  117,  which  simply 
provides  for  a  mortgage  in  lieu  of  security.     Wilson  v.  Fowler,  104-471. 

A  defendant  is  entitled  to  defend  without  giving  bond,  upon  affidavit 
of  inability,  in  accordance  with  the  requirement  of  the  act  in  force  when 
suit  was  brought     Taylor  v.  Apple,  90-345. 

Certificate  of  counsel. — It  is  not  required  that  the  enquiry  of  counsel 
should  extend  beyond  the  information  derived  from  the  defendant,  and 
such  as  counsel  may  possess  in  addition,  upon  whi^h,  as  safe  and  prudent 
advisers,  they  would  undertake  to  act.     Ibid, 

The  certificate  of  counsel  applies  only  to  the  action  as  then  consti- 
tuted, and  not  to  any  other  possible  action  that  might  be  brought  by 
plaintiff  for  same  or  similar  relief.     Wilson  v.  Fowler,  104-471. 

Ho  notice  required. — No  notice  is  required  of  an  application  for  leave  to 
defend  without  giving  bond,  upon  filing  the  affidavit  specified  in  this 
section.    Deal  v.  Palmer,  68-215. 

Leave  not  a  matter  of  discretion. — Where  the  requirements  of  ^^proinso 
in  this  section  are  complied  with,  leave  to  defend  without  giving  bond  is 
a  matter  of  right,  and  does  not  rest  in  the  discretion  of  the  judge.  Jones 
V.  Fortune,  69-322;  Dempsey  v.  Rliodes,  93-120. 

Conditional  order. — Where  a  judge  granted  a  iudgment  for  plaintiff  in 
an  action  for  the  possession  of  land,  to  be  stricken  out  if  defendant  filed 
a  proper  bond  in  thirty  days  after  adjournment  of  court,  the  judgment 
was  void,  and  the  clerk  had  the  power  to  make  an  order  allowing  defend- 
ant to  answer  without  bond,  upon  his  filing  the  affidavit  and  the  certifi- 
cate of  counsel  required  by  law.     Strickland  v.  Cox,  T02-411. 

Mortgage  in  Uen  of  bond, — A  mortgage  given  under  {120  of  The  Code  in 
lieu  of  the  bond  required  by  this  section  (237)  may  be  foreclosed  by 
motion,  upon  notice,  in  the  original  action.  Ryan  v.  Martin,  103-382; 
ibid,^  104-176. 
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Waiver  of  boiid.~The  bond  under  this  section  of  The  Code  is  for  the 
benefit  of  the  plaintiff,  and  he  can  waive  it,  and-will  be  deemed  to  have 
done  so,  if  he  allows  a  number  of  terms  of  court  to  pass  without  demand- 
ing it.  If  not  waived  entirely,  it  is  waived  until  demanded.  McMillan 
V.  Baker,  92-1  to. 

Where,  m  an  action  to  recover  land,  the  defendant  failed  to  file  a  bond 
to  secure  costs  and  damages,  as  recjuired  by  The  Code,  §  237,  it  is  error 
to  strike  out  the  answer  on  a  motion  mftde  at  the  trial  term,  without 
giving  the  defendant  an  opportunity  to  file  a  bond  at  that  time.    Ibid. 

Additional  security  can  be  required* — The  court,  in  a  proper  case,  has  the 
power  to  order  the  defendant  to  give  additional  security,  and.  on  his 
failure  to  comply,  can  strike  out  the  answer  and  award  judgment. 
Vaughan  v.  Vincent,  88-116. 

Beceiver  can  be  appointed.— The  requirement  that  a  defendant  shall  give 
bond  for  costs  and  damages  before  answering  does  not  abridge  the  power 
of  the  court  to  appoint  a  receiver  of  the  rents  and  profits.  Kron  v. 
Dennis,  90-327. 

Time  extended. — In  a  proper  case  the  court  could  extend  the  time  for 
filing  the  undertaking.    Taylor  v.  Pope,  106-267. 

When  there  is  a  severance.— When  a  separate  trial  is  ordered  for  defend- 
ants, each  must  comply  with  this  section.     Bryan  v.  Spivey,  106-95. 

Vendee  in  possession. — Where  a  vendee  is  let  into  possession  before  the 
purchase-money  is  paid,  and  the  vendor  brings  an  action  to  recover  the 
possession,  the  defendant  must  file  the  undertaking  to  secure  rents  and 
damages  provided  for  by  this  section,  before  he  will  be  allowed  to 
answer.    Allen  v.  Taylor,  96-27. 


CHAPTER  TWO. 


THE  DEMURRER. 


Section. 

238.  Defendant  to  demur  or  an- 

swer. 

239.  When  defendant  may  demur. 

240.  Demurrer        must       specify 

grounds  of  objection. 


Section. 

241.  Objection   not  appearing  on 

complaint. 

242.  Objection       when       deemed 

waived. 


Stc^  238 m    Defendant  to  demur  or  answer^    C  C.  2*.,  «•  94. 

The  only  pleading  on  the  part  of  the  defendant  is  either 
a  demurrer  or  an  answer.  If  the  plaintiff  shall  have  failed 
to  file  his  complaint  within  the  time  limited  for  the  pur- 
pose, the  defendant  may  move  for  judgment  of  nonsuit. 
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Defence  mnst  be  presented  in  apt  time. — As  a  general  rule,  the  defence 
must  be  presented  in  apt  time,  or  it  is  waived.  This  rule  does  not  apply- 
where  the  complaint  is  one  on  which  a  judgment  could  not  be  given. 
Pearce  v.  Mason,  78-37- 

Effect  of  demurrer. — By  demurring,  the  defendant  admits  the  truth  of 
the  testimony  in  the  aspect  most  favorable  to  the  plaintiff.  Bond  v. 
Wool,  107-139. 

The  distinction  between  a  demurrer  to  the  complaint  and  a  demurrer 
to  the  evidence  stated.     McCandless  v.  Flinch um,  98-358. 

Oral  testimony. — Oral  testimony  is  not  admissible  to  show  the  grounds 
upon  which  a  court  proceeded  in  rendering  judgment  upon  a  demurrer. 
Baker  v.  Garris,  108-218. 

A  demnrrer  precedes  an  answer.  — A  demurrer  precedes  an  answer,  and 
cannot  be  put  in  after  it,  without  leave  obtained  to  withdraw  the  answer. 
Finch  v.  Baskerville,  85-205. 

The  only  pleading^  by  defendant. — The  only  pleading  on  the  part  of  the 
defendant  is  a  demurrer  or  answer.     McClenahan  v.  Gotten,  83-332. 

A  motion  for  nonsnit  not  a  substitute  fbr  a  demurrer. — A  motion  for  non- 
suit cannot  be  made  a  substitute  for  demurrer.  If  the  complaint  does 
not  set  forth  a  cause  of  action,  the  defendant  should  demur.  He  cannot 
take  advantage  of  a  demurrable  defect  by  this  motion.  Andrews  v. 
Pritchett,  66-387. 

The  use  of  the  word  ''pleading.** — The  use  of  the  word  "plead"  and 
"pleading"  in  acts  subsequent  to  the  C.  C.  P.,  have  not  the  effect  to 
reinstate  to  any  degree  the  former  system.     Oates  v.  Gray,  66-442. 

Statute  of  lindtations.— When  the  statute  of  limitations  is  relied  upon 
as  a  defence,  it  must  be  set  up  by  answer  ;  it  cannot  be  taken  advantage 
of  by  demurrer.     Green  v.  Railroad  Co.,  73-524. 

Pendency  of  former  action. — The  objection  of  the  pendency  of  a  former 
action  must  be  taken  by  answer.     Harris  v  Johnson,  65-478. 

Several  defendants  jointly  liable.— Where  defendants  are  jointly  liable, 
one  cannot  answer  and  another  demur,  but  all  must  join  either  in  a 
demurrer  or  answer.     Von  Glahn  v.  DeRossett,  76-292. 

An  answer  or  reply  overrules  a  demurrer. — If  a  defendant  demur  to  a  com- 
plaint, or  a  plaintiff  to  an  answer,  and  afterwards  answer  or  reply,  before 
the  hearing  on  his  demurrer,  such  answer  or  reply  overrules  the  demurrer 
and  waives  all  objection  taken  thereby,  excepting  only  that  to  the  juris- 
diction of  the  court,  and  that  a  cause  of  action  is  not  stated.  Hyman 
v.  Devereux,  63-624. 

A  defendant  is  to  answer  or  demur  ;  if  he  answers,  the  plaintiff  is  to 
reply  or  demur ;  but  neither  can  reply  and  demur  to  the  same  cause  of 
action  or  the  same  defence  at  the  same  time,  and  if  he  does  so,  the 
answer  or  reply  waives  the  demurrer.     Ransom  v.  McClees,  64-17. 

A  plaintiff  can  elect  to  be  nonsuited.— A  plaintiff  may  elect  to  be  non- 
suited in  every  case  when  no  judgment,  other  than  for  costs,  can  be 
recovered  against  him  ;  when  a  judgment  other  than  for  costs  may  be 
had  against  him,  he  cannot  so  elect.     McKesson  v.  MendenhaTl,  64-502. 

A  plaintiff  may  elect  to  be  nonsuited  after  the  defendant  has  moved 
to  dismiss  for  want  of  jurisdiction  upon  the  judge  intimating  an  opinion 
against  him.     Pescud  v.  Hawkins,  71-299. 
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The  plaintiff  can  elect  to  be  nonsuited.  Wharton  v.  Currituck,  82-11 ; 
Graham  v.  Tate,  77-120;  Tate  v.  Phillips,  77-126. 

A  judgment  of  nonsuit  against  a  portion  of  the  plaintiffs,  terminates 
the  action  as  to  all.     Lafoon  v.  Shearin,  95-391. 

Plaintiffs  may  submit  to  a  nonsuit  at  any  time  before  verdict,  unless 
in  actions  of  an  equitable  nature  the  adverse  party  shall  have  acquired 
some  right  which  he  is  entitled  to  have  detennmed.     Gatewood  v.  Leak, 

99-363. 
See  \  282,  post^  and  cases  cited. 

Judgment  on  demnrrer  an  estoppel. — A  judgment  rendered  upon  demurrer, 
when  there  is  no  amendment  nor  appeal,  is  as  conclusive,  by  way  of 
estoppel,  as  a  verdict  finding  the  facts  confessed  would  have  been.  John- 
son V.  Pate,  90-334. 

Sec.  239.  When  defendant  may  demur.    C,  t\  B.f  «,  95* 

The  defendant  may  demur  to  the  complaint  when  it  shall 
appear  upon  the  face  thereof,  either — 

What  demnrrable, — A  demurrer  can  only  be  sustained  for  one  of  the 
causes  of  demurrer  specifically  set  out  in  this  section.     Dunn  v.  Barnes, 

73-273- 

If  any  one  allegation  is  defective  it  extends  to  the  whole  of  that  cause 

of  action,  and  a  demurrer  will  be  sustained.     Speight  v.  Jenkins,  99-143. 

Privolons  demnrrer. — A  demurrer  upon  the  ground  that  the  complaint 
fails  to  set  out  that  the  plaintiffs  constitute  a  firm,  and  that  the  debt  is 
due  to  them,  as  such,  and  also  fails  to  set  out  the  names  of  the  persons 
composing  the  firm,  is  frivolous,  and  entitles  the  plaintiff  to  judgment 
on  his  complaint     Cowan  v.  Baird,  77-201. 

Any  informality  in  the  demand  for  judgment  is  not  ground  for  demur- 
rer, when,  in  an  action  for  money  only,  the  sum  demanded  and  how  it 
is  due,  appear  either  from  the  summons  or  the  complaint.  Dunn  v.  Barnes, 

73-273- 
See,  also,  Johnston  v.  Pate,  83-1 10,  in  notes  to  subsection  6  of  this  section. 

Xi^loinder  of  unnecessary  parties. — ^The  misjoinder  of  unnecessary  par- 
ties, either  as  plaintifis  or  defendants,  is  mere  surplusage,  and  not  de- 
murrable. Green  v.  Green,  69-294 ;  Righton  v.  Pruden,  73-61  ;  Har- 
grove v.  Tuck,  73-24. 

An  action  by  the  *'  attorney  general  in  the  name  of  the  people  on  the 
relation  of  A,*'  is  not  demurrable.     Hargrove  v.  Tuck,  73-24. 

Where  an  action  was  brought  against  three  judgment  debtors  and  the 
administratrix  of  a  fourth,  on  the  judgment,  and  the  heirs  at  laws  of  the 
deceased  judgment  debtor  were  made  parties,  and  the  prayer  for  judg- 
ment was  that  execution  issue  against  the  three  defendants  who  were 
alive,  and  that  the  administratrix  of  the  dead  one  proceed  to  sell  his 
land  to  make  assets,  the  heirs  were  unnecessary  parties,  and  the  plain- 
tiff was  not  entitled  to  his  prayer  for  judgment  against  the  administra- 
trix to  sell  the  land,  but  this  was  no  ground  of  demurrer  by  one  of  the 
other  defendants.    Moore  v.  No  well,  94-265. 

Statute  of  limitations.— The  defence  of  the  statute  of  limitations  cannot 
be  taken  by  demurrer.     Green  v.  Railroad,  73-524. 

If  olgection  not  taken  befbre  the  Jnstice. — If  an  objection  for  want  of 
proper  parties  is  not  taken  in  a  trial  before  the  magistrate,  it  is  waived, 
and  cannot  be  taken  in  the  superior  court  on  appeal.  Davidson  v.  Kims, 
67-228. 
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If  demnrrer  is  ov6rniled.<-In  a  suit  apon  a  contract  made  prior  to  the 
C.  C.  P.,  if  the  defendant  demur  for  want  of  parties,  and  the  demurrer 
is  sustained  in  the  superior  court,  and  upon  appeal  to  the  supreme  court 
the  demurrer  is  overruled,  the  plaintiff  will  be  entitled  to  a  final  judgment 
in  the  supreme  court.     Merwin  v.  Ballard,  65-168. 

After  a  judgment  overruling  a  demurrer  as  frivolous,  the  right  to 
answer  over  is  not  a  matter  of  course,  but  depends  upon  the  sound  dis- 
cretion of  the  court.     Dunn  v.  Barnes,  73-273. 

If  a  demurrer  is  overruled,  the  same  point  cannot  be  presented  by  a 
motion  to  dismiss.    Wilson  v.  Lineberger,  82-412. 

Under  the  old  system,  upon  the  overruling  of  a  demurrer,  in  an  action 
for  goods  sold  and  delivered,  the  judgment  granted  for  the  plaintiff  was 
only  interlocutory,  and  his  damages  must  be  ascertained  by  the  inquisi- 
tion  of  a  jury.     Merwin  v.  Ballard,  66-398. 

Where  a  demurrer  is  overruled  with  leave  to  the  defendant  to  answer 
over,  and  to  plaintiff  to  amend  complaint,  and  on  appeal  the  demurrer 
is  sustained,  no  final  judgment  will  be  entered  in  the  supreme  court,  bat 
the  case  will  be  remanded  for  further  proceedings.  Morris  v.  Gentry, 
89-248. 

Waiver. — Where  a  defendant  demurred  because  he  had  not  been  prop- 
erly served,  but  a  general  appearance  was  entered  by  his  counsel,  the 
appearance  waived  any  irregularity  in  the  service,  and  the  demurrer  was 
properly  overruled.     Penniman  v.  Daniel,  95-341. 

Where  it  appears  in  the  complaint  that  a  cause  of  action  is  alleged, 
although  imperfectly  and  defectively,  the  defect  is  waived  unless  pointed 
out  by  demurrer.  Knowles  v.  Railroad,  102-59  J  Johnson  v.  Finch,  93- 
205. 

See  cases  cited,  J  242,  post. 

**  Speaking''  demurrer  not  allowable. — A  demurrer  which,  in  order  to  sus- 
tain itself,  invokes  the  aid  of  a  fact  not  appearing  in  the  complaint,  must 
be  oven  uled.     Von  Glahn  v.  DeRossett,  76-292  ;  Moore  v.  Hobbs,  77-65. 

Demurrer  admits  alleg^ations  of  &ct,  not  legal  concloBions. — In  an  action  for 
claim  and  delivery  of  a  horse,  where  the  answer  alleges  a  lien  upon  it, 
a  demurrer  to  the  answer  does  not  admit  the  lien,  but  merely  the  facts 
set  out  in  the  answer,  denying  their  sufficiency  in  law.  Mauney  v. 
Ingram,  78-96. 

Complaint  stating  conclnsions  of  law. — A  complaint  which  states  conclu- 
sions of  law,  and  not  the  facts  from  which  they  are  derived,  is  demurra- 
ble both  at  common  law  and  under  C.  C.  P.     Moore  v.  Hobbs,  79-535. 

Motion  fbr  judgment  on  complaint  and  answer.— It  is  irregular  for  the 
plaintiff  to  move  for  judgment  upon  complaint  and  answer.  If  the  alle- 
gations in  the  answer  are  admitted,  thi^  proper  course  is  to  demur.  Bald- 
win V.  York,  71-463. 

Every  demnrrer  is  now  a  special  demnrrer.— A  demurrer  under  The  Code 
differs  from  a  demurrer  at  law,  in  that  every  demurrer,  whether  for  sub- 
stance or  form,  is  now  a  special  demurrer,  and  must  distinctly  specify 
the  ground  of  objection  to  the  complaint,  or  be  disregarded  as  frivolous; 
it  differs  from  a  demurrer  in  equity,  in  that  the  judgment  overruling  it 
is  final,  and  decides  the  case  unless  leave  is  obtained  to  put  in  an  answer. 
Love  V.  Commissioners,  64-706. 

(i)  That  the  court  has  no  jurisdiction  of  the  person  of 
the  defendant,  or  of  the  subject  of  the  action  ;  or 
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When  jurifdietioii  can  be  conferred  by  content. — Where  there  is  a  defect 
of  jurisdiction,  it  cannot  be  conferred  by  consent,  but  where  the  court 
has  general  jurisdiction  of  the  subject,  and  the  lack  of  it  in  a  particular 
case  depends  upon  some  exceptional  matter,  objection  must  be  taken 
in  limine.     Hawkins  v.  Hughes,  87-115. 

Defect  of  jnrisdietion  mnet  appear  by  the  complaint. — A  demurrer  for  want 
of  jurisdiction  can  only  be  sustained  when  the  defect  appears  on  the 
face  of  the  complaint     Bank  v.  Britton,  66-365. 

Defect  of  jnrisdietion  mnst  be  demnrred  to. — The  want  of  jurisdiction  is 
not  the  subject  of  a  "plea *'  at  all.  If  it  exist,  it  is  ground  for  demur- 
rer.  Flack  V.  Dawson,  69-42. 

Where  amendment  of  pleadings  canses  a  deibct  of  jurisdiction. — Where  a 
complaint  which  states  matters  properly  triable  in  the  probate  court  is 
amended  in  the  superior  court  on  appeal  by  engrafting  new  matter  cog- 
nizable only  by  the  superior  court  in  term,  a  demurrer  averring  want  of 
jurisdiction  will  be  sustained.  Capps  v.  Capps,  85-408.  Compare 
Cheatham  v.  Crews,  81-343 ;  Vaughan  v.  Vincent,  88-116 ;  Finch  v. 
Baskennlle,  85-205;  Robeson  v.  Hodges,  105-49. 

Demnrrer  fer  defect  of  jnrisdietion  of  the  person. — A  demurrer  to  the 
jurisdiction  of  the  superior  court  in  an  action  to  recover  from  an  execu- 
tor the  interest  of  a  legatee,  is  bad  when  a  part  of  the  relief  sought  is 
to  enforce  a  trust  created  by  contract  on  the  part  of  his  testator,  and 
not  arising  out  of  the'  official  duty  of  the  executor,  or  a  constructive 
trust  arising  out  of  his  fraud.     Oliver  v.  Wiley,  75-320. 

Or,  where  the  legacy  has  been  assented  to  by  the  executor,  and  that 
fact  appears  in  the  complaint.     McFarland  v  McKay,  74-258. 

In  an  action  brought  against  a  county  for  a  debt  due  for  building  a 
bridge,  the  defendants  demurred  on  the  ground  that  '*  mandamus  is  the 
only  form  of  action  against  a  county."  Rodman,  J.,  delivering  the 
opinion,  says  :  "  Where  a  good  cause  of  action  exists,  a  municipal  cor- 
poration may  be  sued  in  the  usual  form,  and  its  liability  does  not  differ, 
as  respects  the  form  of  action,  from  that  of  an  individual.  What  will 
be  the  effect  of  a  judgment  and  how  the  same  will  be  enforced,  are  not 
questions  affecting  the  form  of  action. '  *  Winslow  v  Commissioners, 
64-218. 

Demnrrer  fer  defect  of  jurisdiction  of  the  snbject-matter. — The  superior 
court  has  jurisdiction  to  declare  a  trust  in  real  estate.  Gulley  v.  Macey , 
81-356 ;  Dula  V.  Young,  70-450. 

A  legatee  may  sue  in  the  superior  court  the  administrator  of  the  exe- 
cutor of  the  will  of  her  devisor,  to  have  him  declared  a  trustee  of  spe- 
cific funds  in  his  hands  for  her  benefit  arising  from  the  estate  of  his 
intestate's  testator,  and  requiring  an  account  of  the  same.  McFarland 
V.  McKay,  74-258. 

An  action  for  deceit  and  false  warranty  in  the  sale  of  a  horse  is  cog- 
nizable by  the  superior  court,  though  the  damages  claimed  amount  only 
to  fifty  dollars.     Ashe  v.  Gray,  88-190. 

Where  a  special  proceeding  is  transferred  to  the  superior  court  on 
issues  raised  by  the  pleadings  and  the  answer  is  stricken  out,  the  juris- 
diction of  the  supenor  court  ceases,  and  it  must  issue  2l  procedendo  to 
the  probate  court.     Vaughan  v.  Vincent,  88-116. 

An  action  to  remove  a  cloud  from  title  is  demurrable  if  it  appears  that 
the  plaintiff  is  out  of  possession  and  can  test  his  right  by  an  action  of  eject- 
ment. The  court  has  no  jurisdiction  of  an  equitable  proceeding  when 
there  is  an  adequate  remedy  at  law.  Pearson  v.  Boy  den,  86-585  ;  Bus- 
bee  V.  Macy,  85-329 ;  Busbee  v.  Lewis,  85-332 ;  Murray  v.  Hazell, 
99-168  ;  Peacock  v.  Slott  104-154. 
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The  superior  court  has  no  jurisdiction  when  the  complaint  avers  that 
the  defendant  illegally  exacted  taxes  of  the  plaintiff  to  the  amount  of 
$150,  but  expressl]^  waives  the  tort.     Winslow  v.  Weith,  66-432. 

A  complaint  which  alleges  that  the  plaintiff  had  theretofore  obtained 
a  judgment  against  the  defendant,  the  record  of  which  had  been 
destroyed,  is  bad;  since  the  record  is  the  judgment  itself  and  no 
action  can  be  based  on  it  until  it  is  restored.     Walton  v.  McKesson, 

64-77. 

When  an  executor  assents  to  a  legacy,  it  becomes  a  debt,  and  the 

superior  court  has  jurisdiction  of  it,  as  a  promise  to  pay.     Hodge  v. 

Hodge,  72-616. 

The  stay  law,  contained  in  the  ordinance  of  June,  1866,  and  March, 
1868,  is  unconstitutional  and  void,  and  the  superior  court  has  jurisdic- 
tion in  the  cases  embraced  by  them,  and  may  proceed  at  once,  as  in 
other  cases.  Jacobs  v.  Smallwood,  63-112;  Rives  v.  Williams,  63-128; 
Holt  v.  Iseley,  63-129 ;  Swepson  v.  Chapman,  63-130. 

Where  the  sum  demanded  in  good  faith  exceeds  |2oo,  the  superior 
court  has  jurisdiction.     Usry  v.  Suit,  91-406. 

The  Code  has  not  taken  away  froi^  the  superior  court  any  jurisdic- 
tion heretofore  exercised  by  courts  of  e<juity,  except,  perhaps,  in  cases 
exclusively  within  the  jurisdiction  of  a  justice  of  the  peace.  Williams 
v.  Bynum,  92-717. 

A  former  proceeding  in  bastardy,  which  was  dismissed  for  want  of 
jurisdiction,  is  no  bar  to  a  second  proceeding  based  upon  the  same 
charge.     State  v.  Giles,  103-391 

Jurisdiction  of  Justice. — A  justice  of  the  peace  has  no  jurisdiction  of 
an  equitable  action.  Hunter  v.  Yarborough,  92-68 ;  Doroughty  v. 
Sprinkle,  88-300. 

Where  a  single  contract  is  made  for  furnishing  several  articles,  the 
plaintiff  cannot  "split  up'*  the  account  and  recover  for  each  of  them 
separately.  When  this  is  attempted,  the  superior  court  would  not  acquire 
jurisdiction  by  consolidating  the  cases  into  one.  The  appellate  jurisdic- 
tion is  derived  solely  from  a  rightful  one'assumed  below.  Jarrett  v.  Self, 
90-478. 

A  justice  of  the  peace  has  no  jurisdiction  of  an  action  by  a  lessee 
against  his  lessor  for  dispossessing  him,  when  the  damages  demanded 
exceed  fifty  dollars.     Barneycastle  v.  Walker,  92-198. 

(2)  That  the  plaintiff  has  not  legal  capacity  to  sue;  or 

Capacity  to  sue. — Where  lands  are  devised  to  A,  with  remainder  to  her 
children,  conditioned  that  she  has  any  to  live  to  be  twenty-one  years  old, 
and,  upon  failure  thereof,  to  B,  B  has  a  sufficient  interest  to  sustain  a 
suit  against  A  to  restrain  waste,  when  A  has  been  married  twelve  years, 
and  has  arrived  at  the  age  of  fifty-two  years  without  having  given  birth 
to  a  child.     Gordon  v.  Cowther,  75-193. 

A  party  injured  by  a  false  return  of  a  sheriff  may  sue  in  his  own  name 
to  recover  the  statutory  penalty  for  making  such  false  return,  although 
the  action  in  which  the  false  return  was  made  was  brought  in  the  name 
of  the  state  to  the  use  of  such  party.     Peebles  v.  Newsom,  74-473. 

Where  purchase-money  has  been  paid  upon  an  agreement  for  the  sale 
of  land,  if  the  contract  is  vacated  after  the  death  of  the  vendee,  his  heir 
at  law  has  legal  capacity  to  sue  for  the  recovery  of  the  money.  Young 
V.  Young,  81-91;  Tate  v.  Connor,  17-224. 

(3)  That  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause;  or 
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The  former  action  xniiBt  be  between  the  same  parties. — The  pendency  of  a 
former  to  abate  a  later  suit  must  be  between  the  same  parties  and  for  the 
same  cause  of  action.  Harris  v.  Johnson,  65-478;  Woody  v.  Jordan, 
69-189;  Sloan  V.  McDowell,  75-29;  Pendleton  v.  Davis,  92-185. 

In  order  to  suppo;^  the  defence  of  another  action  pending,  the  two 
actions  must  be  between  the  same  parties.  So,  where  the  defendant  in 
one  suit  is  the  plaintiff  in  another,  in  both  of  which  actions  the  title  to 
the  same  trade-mark  is  brought  in  question,  the  plea  of  another  action 
pending  will  not  avail  him  in  an  action  by  the  assignee  of  the  defendant 
in  the  first  suit  in  regard  to  the  title  of  the  same  trade-mark.  Tobacco 
Co.  V.  McElwee,  94-425. 

The  ibrmer  action  most  be  pending  in  a  state  court. — The  action  pending, 
in  order  to  constitute  a  ground  of  demurrer,  must  be  one  pending  in 
some  court  of  this  state.     Sloan  v.  McDowell,  75-29. 

The  pendency  of  ibrmer  action  most  be  specifically  set  np. — ^The  court  will 
not  take  notice  of  the  pendency  of  another  action  unless  it  appear  of 
record  by  plea,  answer  or  demurrer.     Smith  v.  Moore,  79-82. 

The  pendency  of  a  former  action  or  a  former  judgment  is  strictly  a 
matter  of  abatement,  and  must  be  set  up  in  the  answer  or  in  some  way 
insisted  upon  before  a  trial  on  the  merits,  or  it  is  waived.  Hawkins  v. 
Hughes,  87-115;  Blackwell  v.  Dibbrell,  103-270;  Harrison  v.  Hoff,  102- 
126;  Hawkins  v.  Hughes,  104- 161. 

The  pendency  of  a  former  action  between  the  same  parties  for  the 
same  cause  is  a  ^ood  defence  in  a  second  action,  to  be  taken  advantage 
of  by  demurrer  if  it  appear  in  the  complaint,,  and  by  answer  if  it  do  not. 
Harris  v.  Johnson,  65-478. 

Befbre  a  justice  of  the  peace. — Where  a  summons  before  a  justice  was  not 
served,  and  on  its  return  day  another  summons  for  the  same  cause  of 
action  was  issued  by  another  justice,  the  first  action  terminated  when 
the  second  one  began,  and  cannot  be  pleaded  as  a  defence  under  this 
section.     Webster  v.  Laws,  86-178. 

Note. — A  demurrer  setting  up  the  pendency  of  a  former  action  being 
overruled,  the  defendant  was  allowed  to  answer  over,  ''upon  the  liberal 
procedure  adopted  by  the  C.  C.  P.,"  in  Glenn  v.  Bank,  72-626. 

(4)  That  there  is  a  defect  of  parties  plaintiff  or  defend- 
ant; or 

Uijoiiider  of  nimecessary  parties. — The  misjoinder  of  unnecessary  parties 
is  a  mere  matter  of  surplusage,  under  The  Code,  and  not  a  fatal  objec- 
tion. The  failure  to  join  necessary  parties  only  is  a  ground  of  demurrer 
for  ** defect  of  parties."  Green  v.  Green,  69-294;  Rowland  v.  Gardner, 
69-53;  Rightod  v.  Pruden,  73-61;  Hoover  v.  Berryhill,  84-182. 

Ol^ectioii  must  be  taken  by  demurrer. — The  objection  that  there  is  a  defect 
of  parties  plaintiff  can  only  be  taken  by  demurrer.  Davidson  v.  Elms, 
67-228. 

In  an  action  of  trespass,  commenced  before  the  adoption  of  The  Code, 
and  tried  afterwards,  the  defendant,  not  having  demurred  for  a  non-join- 
der of  necessary  parties,  cannot  raise  the  question  afterward  under  the 
general  issue.     Lewis  v.  McNatt,  65-63. 

A  defect  of  parties  apparent  on  the  face  of  the  complaint  must  be 
taken  advantage  of  by  demurrer;  when  it  is  not  so  apparent,  it  should 
be  averred  in  the  answer;  and  if  it  is  not  presented  in  one  or  the  other 
of  these  methods,  it  will  be  deemed  to  have  been  waived.    The  Code, 
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239,  241,  242;  Usry  V.  Suit,  91-406;  Silver  Valley  Co.  v.  Baltimore  Co., 
99-445;  Leak  v.  Covington,  99-559;  Lunn  v.  Shermer,  93-164;  Komegay 
V.  Steamboat  Co.,  107-115. 

Pailnre  to  join  a  necessary  party. — ^The  failure  to  join  as  a  plaintiff  or 
defendant  one  who  is  a  necessary  party  to  a  complete  determination  and 
settlement  of  the  question  involved  in  the  action  is  ground  for  a  demur- 
rer.    Gill  V.  Young,  82-273. 

Hot  necessary  party. — The  wife  is  not  a  necessary  party  to  an  action 
brought  by  her  husband,  who  is  tenant  by  the  courtesy  initiate,  to 
recover  her  lands.     Wilson  v.  Arentz,  70-670. 

A  guardian  who  lends  the  funds  in  his  hands  to  a  firm,  of  which  he  is 
a  member,  taking  their  note  payable  to  himself,  and  afterwards  assigns 
such  note  to  the  husband  of  his  ward  in  settlement  of  her  interest,  is  not 
a  necessary  party  to  a  suit  brought  to  recover  on  said  note.  Gudger  v. 
Baird,  66-438. 

Where  tbe^  parties  are  very  nnmerons. — Where  it  is  averred  in  the  com- 

Elaint  that  the  defendants,  and  others  unknown  to  plaintiffs,  are  stock- 
olders  in  a  corporation,  and  are  so  numerous  that  it  is  impracticable  to 
bring  them  all  before  the  court,  a  demurrer  for  defect  of  parties  will  not 
be  sustained.     Bronson  v.  Insurance  Co.,  85-411.  *^ 

In  an  action  against  a  bank  to  recover  on  bills  issued  as  currency,  it 
is  not  necessary  to  make  all  the  holders  of  such  bills  plaintiffs,  though 
they  may  come  in,  the  action  being  in  the  nature  of  a  creditor's  bill,  and 
share  the  recovery.     Wilson  v.  Bank,  72-621. 

When,  in  such  action,  relief  is  demanded  against  the  stockholders 
also,  they,  being  represented  by  the  bank,  need  not  be  made  parties 
defendant.     Ibid. 

An  action  is  well  brought  on  such  bills  against  (i)  the  bank  which 
issued  them,  (2)  a  bank  which  agreed  to  redeem  them,  and  (3)  against  a 
person  who  covenanted  that  they  should  be  redeemed,  and  the  stock- 
holders held  harmless,  all  of  them  being  necessary  parties  to  a  complete 
determination  of  the  controversy.     Ibid. 

Where  the  charter  of  a  bank  provides  that  the  stockholders,  in  case 
of  its  insolvency,  shall  each  be  liable  in  double  the  amount  of  their 
individual  stock  to  the  creditors  of  said  bank,  the  creditors  of  the  bank 
are  joint  obligees  and  cannot  sue  separately,  but  they  must  all  be  plain- 
tiffs in  an  action  to  enforce  such  liability,  and,  as  they  are  presumably 
many  in  number  and  may  be  unknown,  one  may  be  allowed  to  sue  in  his 
own  name  in  behalf  of  all,  according  to  the  rule  in  courts  of  equity. 
Von  Glahn  v.  Harris,  73-323;  Von  Glahn  v.  Savage,  73-333. 

So,  too,  the  stockholders  are  joint  obligors  and  not  several,  and  mast 
be  proceeded  against  Jointly  by  all  the  creditors,  or  one  of  the  creditors 
may  sue  in  behalf  of  himself  and  all  the  others,  all  the  stockholders 
who  may  all  defend,  or  one  may  defend  for  himself  and  all  the  others. 
Ibid. 

Action  on  bond  of  a  deceased  administrator. -^An  action  on  the  bond  of  a 
deceased  administrator  cannot  be  brought  on  the  relation  of  the  next  of 
kin  of  his  intestate  before  appointment  of  an  eAxmnisXiotoT  cU  bonis  non. 
Goodman  v.  Goodman,  72-508. 

Action  by  next  of  kin, — Where  the  next  of  kin  sued  the  administrator 
in  the  probate  court  and  obtained  judgment  for  the  amounts  severally 
due  them,  an  action  by  one  of  them  (without  joining  the  others)  against 
the  administration  bond  to  enforce  his  judgment  is  not  demurrable  for 
defect  of  parties.     Hoover  v.  Berryhill,  04-132. 
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Onntees  of  diifereiit  fraudulent  conToyanees. — Where  alleged  fraudulent 
conveyances  are  made  to  several  grantees,  they  are  all  necessary  and 
proper  parties  to  a  proceeding  to  set  them  aside  instituted  by  an  impeach- 
mg  creoitor  of  the  grantor.     Bank  v.  Harris,  84-206. 

Aetioii  upon  joint  obligation. — In  an  action  brought  after  the  adoption  of 
The  Code,  for  the  value  of  goods  sold  and  delivered  in  i860,  it  was  held 
that  the  rule  of  the  Revised  Code,  J  84,  ch.  31,  in  regard  to  the  joinder 
of  parties  defendant  in  cases  of  joint  obligations,  prevailed,  and  that  a 
demurrer  would  not  lie  for  failure  to  unite  them  all  in  the  action.  Mer- 
win  V.  Ballard,  65-168. 

Party  plsintiif  in  interest  made  a  co-defendant. — In  a  proceeding  by  the 
next  of  kin  against  the  administrator  for  a  settlement,  it  is  not  ground 
for  demurrer  that  the  defendant's  wife,  who  is  one  of  the  next  of  kin,  is 
made  a  co-defendant  with  him  without  alleging  in  the  complaint  that 
she  had  refused  to  join  as  plaintiff.     McCormac  v.  Wiggins,  84-278. 

Tnutee  ean  sue  without  joining  the  cestui  qne  trnst. — When  a  bond  was 
made  payable  to  A  and  B,  and  assigned  *'Pay  to  C,  trustee  for  A  and  B,'* 
the  trustee  can  sue  in  his  own  name  and  without  joining  his  cestuis  que 
trust,    Davidson  v.  Elms,  67-228. 

Sheriir  proper  party  to  action. — A  sheriff  is  a  proper  party  to  an  action, 
to  recover  possession  of  land  sold  by  him  under  execution,  when  it  is 
alleged  that  the  deed  given  by  him  has  been  lost  and  the  execution  of  a 
new  one  is  sought.    McMillan  v.  Edwards,  75-81. 

State  need  not  be  joined. — A  party  injured  by  a  false  return  of  a  sheriff 
may  sue. in  his  own  name  for  the  penalty  without  joining  the  state  or 
making  himself  relator.     Peebles  v.  Newsom,  74-473. 

Actions  of  quo  warranto. — An  action  in  the  nature  of  a  quo  warranto,  for 
an  office,  entitled  "T.  L.  Hargrove,  attorney  general,  in  the  name  of  the 
people  of  said  state  and  on  the  relation  of  N.  Nl  Tuck,  plaintiff,  v.,"  is 
well  brought,  and  a  demurrer  for  defect  of  parties  will  not  lie.  People 
V.  Hunt,  73-24. 

An  action  to  try  the  title  to  an  office  may  be  brought  by  the  attorney 
general  on  his  own  information  without  joining  another  claimant  as  a 
relator.     People  v.  Hilliaid,  72-169. 

Mortgagor  and  mortgagee. — Where  a  mortgagor,  under  a  mortgage  con- 
taining a  power  of  sale,  denied  his  indebtedness  to  the  mortgagee,  and 
conveyed  the  land  to  a  third  party  under  an  agreement  that  he  should 
bid  it  m  at  the  sale  and  hold  it  as  security  for  the  amount  paid,  after  the 
sale  brought  suit  against  the  mortgagee  for  an  account  and  settlement, 
and  made  the  said  third  party  a  defendant,  it  is  not  a  demurrable  mis- 
joinder.    Buie  v.  Building  and  Loan  Association,  74-117. 

In  an  action  by  the  debtor  to  enjoin  a  judgment  creditor  from  selling 
property  on  which  there  are  mortgages,  the  mortgagees  are  necessary 
parties.     Gaster  v.  Hardie,  75-460. 

Action  to  compel  a  trustee  to  collect  a  bond. — In  an  action  arising  out  of 
the  fraudulent  conduct  of  a  trustee  in  failing  to  collect  a  bond  given  for 
the  benefit  of  certain  parties  named  therein,  to  compel  him  to  collect  the 
same,  both  the  beneficiaries  and  the  personal  representatives  of  the 
obligors  in  said  bond  are  necessary  parties  and  must  be  made  plaintiffs 
or  defendants.    Oliver  v.  Wiley,  75-320. 

(5)  That  several  causes  of  action  have  been  improperly 
united;  or 
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Waived,  if  not  demurred  to.— ^An  objection  to  the  joinder  of  the  different 
causes  of  action  must  be  taken  by  demurrer;  otherwise  the  objection  is 
waived.     Finley  v.  Hayes,  81-368. 

Objection  cannot  be  taken  by  motion. — The  objection  that  causes  of  action 
have  been  improperly  united  must  be  taken  by  demurrer,  and  cannot  be 
raised  by  motion.     McMillan  v.  Edwards,  75-^ r. 

By  answer,  if  the  objection  does  not  appear  on  the  £ice  of  the  complaint. — A 
misjoinder  of  parties  or  of  causes  of  action  is  a  ground  of  demurrer,  or 
it  can  be  taken  advantage  of  by  answer,  when  the  demurrable  matter 
does  not  appear  on  the  face  of  the  complaint.   Bums  v.  Ashworth,  72-496. 

Union  of  different  breaches  of  an  administration  bond  in  one  action. — In  an 
action  against  an  administration  bond,  different  breaches  may  be  set  up 
by  different  parties  uniting  in  the  same  action.     Hoover  v.  Berryhill, 

84-132.     /  vq 

Snit  upon  two  official  bonds  in  one  action.— Nor  is  a  complaint  demurrable 
because  the  action  is  brought  upon  two  official  bonds  (given  by  the  same 
officer)  against  the  principal,  and  such  of  the  sureties  as  are  common  to 
both  bonds.     Syme  v.  Bunting,  86-175. 

Injuries  cansed  by  separate  action  of  several  persons. — Where  an  injury  is 
caused  by  the  separate  action  of  several  persons  whose  interests  are  ad- 
verse to  the  plaintiffs,  they  may  all  be  joined  as  defendants  in  an  action 
for  damages,  resulting  from  such  acts.     Long  v.  Swindell,  77-176. 

Joinder  of  a  guarantor  with  the  maker  and  endorser  of  a  note. — A  party, 
who  writes  his  name  across  the  back  of  a  note  after  judgment  has  been 
obtained  against  both  the  maker  and  endorser,  if  he  makes  any  contract  at 
all  with  the  endorsee,  becomes  a  guarantor,  and  a  cause  of  action  against 
him,  as  such,  cannot  be  joined  with  one  against  the  maker  and  endorser. 
Wooten  V.  Maultsby,  69-462. 

Action  against  one  who  was  both  guardian  and  administrator  of  an  inftuit. — 
A  complaint  in  an  action  against  a  defendant  who  was  both  guardian 
and  aciministrator  of  an  infant  in  his  double  capacity  is  not  demurrable 
for  misjoinder  of  causes  of  action,     Alexander  v.  Wolfe,  83-272. 

Action  against  guardian  upon  his  bond. — An  action  against  a  former  ^ar- 
dian  upon  his  bond,  which  alleges  a  failure  to  account  for  funds  received, 
and  also  a  fraudulent  combination  to  dispose  of  the  real  estate  of  his 
ward,  is  not  a  misjoinder,  since  both  liabilities  arise  out  of  the  same 
transaction,  to-wit,  the  guardianship.     Adams  v.  Quinn,  74-359. 

Poreclosure  of  mortgage  and  c^Jectment. — An  action  to  foreclose  a  mort- 
gage on  one  tract  of  land  cannot  be  united  with  a  cause  of  action  to 
recover  possession  of  another  tract,  in  the  same  complaint  Edgerton 
V.  Powell,  72-64. 

Demands  ibr  several  reliefii.— A  complaint  asking  (i)  that  a  decree  be  set 
aside  for  fraud ;  (2)  to  annul  deeds  executed  to  purchasers  by  a  commis- 
sioner appointed  under  the  decree  to  sell  lands  ;  (3)  to  recover  possession 
of  the  lands  and  the  rents  and  profits  thereof;  (4)  for  an  injunction;  is 
not  demurrable.  It  is  substantially  one  cause  of  action  for  which  several 
reliefs  are  asked.     England  v.  Garner,  86-366;  Young  v.  Young,  81-91. 

A  complaint  is  not  demurrable  for  joining  a  cause  of  action  upon  a 
debt,  and  to  declare  void  conveyances  made  by  the  debtor  in  fraud  of 
the  complaining  creditor.^    Bank  v.  Harris,  84-206. 

Joint  suit  by  several  creditors  to  subject  property  of  their  common  debtor. — 
Where  creditors  affected  by  the  fraud  of  a  common  debtor  in  the  convey- 
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ance  of  his  property  join  in  one  action  to  subject  the  same  to  the  pay- 
ment of  their  debts,  a  demurrer  that  several  causes  of  action  have  been 
improperly  joined  will  not  be  sustained.     Mebane  v.  Layton,  86-571. 

Joining  demand  for  rents  witli  petition  for  partition. — An  application  for  a 
partition  of  lands  joined  with  a  demand  for  rents  and  profits  converted 
by  certain  of  the  tenants  in  common  is  not  a  joinder  of  a  demand  in  tort 
with  one  on  contract  nor  demurrable.     Finch  v.  Baskerville,  85-205. 

In  partition. — A  proceeding  in  partition  which  asks  a  division  of  sev- 
eral separate  and  distinct  tracts  of  land,  not  held  by  the  same  tenants 
in  common,  is  multifarious.     Simpson  v.  Wallace,  83-477. 

Joining  action  for  tort  and  for  false  warranty.  — Complaint  for  a  tort,  to 
which  is  annexed  a  cause  of  action  for  a  false  warranty,  is  not  demur- 
rable for  a  misjoinder  of  causes  of  action.     Ashe  v.  Gray,  88-190. 

Where  the  complaint  contains  two  causes  of  action,  one  for  deceit  in 
the  sale  of  a  horse,  and  the  other  for  a  breach  of  warranty,  in  each  the 
damages  claimed  being  laid  at  less  than  one  hundred  and  fifly  dollars, 
and  there  was  a  verdict  against  the  plainti£f  on  the  first,  but  for  him  on 
the  second,  assessing  damages  at  sixty-five  dollars,  the  superior  court  had 
jurisdiction.     Long  v^J^jS^s.  104-221. 

What  canses  of  action  may  not  be  Joined. — Causes  of  action,  belonging 
to  any  one  of  the  classes^mentioned  ia  4*^1  ^^y  ^^  united  in  one  com- 
plaint, but  no  two^^Tenging  to  diffeMft  classes;  so  that  a  complaint 
which  alleges  a  cattse  of  action  aristmr  Upon  contract  with  a  cause  of 
action  in  tort  is  defective.  North  CaJ^ina  Land  Co.  v.  Beatty,  69-329 ; 
Chamberlain  v.  Robertson,  52-12 ;  Lolg^^  v.  Wallis,  76-416 ;  Doughtjr  v. 
Railroad,  78-22  ;  Hodges  v.  RailroadfT  105-170.  In  such  cases  the  action 
should  not  be  dismissed,  but  divifipd.  Street  v.  Tuck,  84-605  ;  Finch  v. 
Baskerville,  85-205. 

There  is  a  great  difference  between  the  joinder  of  incongruous  causes 
of  action,  over  each  of  which  the  court  has  jurisdiction,  and  the  associa- 
tion of  separate  alleged  causes  of  action  of  which  some  are  within  and 
others  without  the  jurisdiction  of  the  court.  In  the  latter  case  the  alle- 
gations of  causes  of  action  of  which  the  court  has  no  iurisdiction  are 
but  harmless  surplusage.  Therefore,  where  plaintiff  sued  a  railroad  com- 
pany in  the  superior  court  for  the  value  of  his  land  appropriated  as  a 
right-of-way  bv  the  company,  and  joined  a  cause  of  action  for  damages 
sustained  by  him  by  reason  of  the  faulty  construction  of  the  road  : 
Held^  that  he  could  recover  on  the  last  mentioned  cause  of  action, 
although  the  court  had  no  jurisdiction  of  the  first.  Allen  v.  Railroad, 
102-381. 

See  cases  cited  under  §?  267  and  272,  post. 

(6)  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action; 

General  demnrrer. — A  general  demurrer  will  be  disregarded.  Love  v. 
Commissioners,  64-706  ;  George  v.  High,  85-99 ;  Bank  v.  Bogle,  85-203; 
Jones  v.  Commissioners,  85-278. 

Oljeetion  taken  by  motion  in  the  supreme  court, — Objection  to  a  complaint 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action  may 
be  taken  by  motion  in  the  supreme  court.  Tucker  v.  Baker,  86-1 ;  Jack- 
son V.Jackson,  105-433 ;  Knowles  v.  Railroad,  102-59. 

Where  it  is  apparent  from  the  allegations  in  the  complaint  that  the 
plaintiff  has  no  cause  of  action,  a  motion  lo  dismiss  at  any  stage  of  the 
action  will  prevail ;  but  where  the  complaint  fails  to  set  forth  a  sufficient 
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cause  of  action  by  reason  of  the  omissHAi  of  some  substantial  averment, 
or  for  any  other  defect  which  might  be  remedied  by  amendment,  the 
objection  must  be  made  by  demurrer  or  answer,  or  the  defendant  will  be 
deemed  to  have  waived  it.  Knowles  v.  Railroad,  102-59 ;  Johnson  v. 
Finch,  93-205. 

If  complaint  is  good  as  to  any  one  defendant. — Where  all  the  defendants 
join  in  a  demurrer  to  the  complaint,  upon  the  ground  that  it  does  not 
set  forth  a  good  cause  of  action,  the  demurrer  will  be  overruled  if  the 
complaint  sets  forth  a  good  cause  of  action  as  to  any  one  of  the  defend- 
ants.    Con  ant  v.  Barnard,  103-315. 

Motion  to  dismiss  in  the  snperior  ^nrt. — Where  a  demurrer  that  the  com- 
plaint does  not  state  a  cause  ^^^pion  is  overruled,  the  same  point  can- 
not be  again  presented  by  a  motion  to  dismiss.  Wilson  v.  Lineberger, 
82-412  ;  contra.  Baker  v.  Garris,  108-218. 

To  dismiss  plaintiff's  action  after  answer  filed  by  the  defendant  on  the 
ground  that  tne  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  is  contrary  to  the  course  of  the  courts.  Such  objection 
must  be  taken  by  demurrer.     Wilson  v.  Sykes,  84-215. 

Overruling  demurrer  on  this  ground  not  an  estoppel. — A  judgment  overrul- 
ing a  demurrer  to  a  complaint  for  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  allowing  ^l^fendant  to  plead,  being 
simply  an  interlocutory  order,  is  not  an  estoppel  upon  defendant  to  set 
up  the  same  matter  in  some  other  subsequent  proper  method.  Wilson  v. 
Lineberger,  82-412  ;  distinguished,  Baker  v.  Garris,  108-218. 

Privolons  demurrer.— A  demurrer  to  the  complaifit  in  an  action  for  the 
recovery  of  land  on  the  ground,  (i)  failure  of  plaintiff  to  set  forth  his 
title  ;  (2)  to  allege  an  ouster  by  defendant ;  or  (3)  to  aver  a  demand  for 
possession  and  damages  before  action  brought ;  or  (4)  to  allege  a  notice 
to  Quit  before  suit  brought ;  or  ^5)  to  assert  a  possession  in  the  plaintiff 
ana  those  under  whom  he  claims  within  twenty  years  before  action 
brought  is  frivolous.    Johnston  v.  Pate,  83-110. 

A  demurrer  to  a  complaint  in  an  action  by  an  executor  because  it  does 
not  allege  that  the  probate  of  will  and  qualification  was  before  suit 
brought  is  frivolous,  when  it  is  alleged  in  the  complaint  that  it  was  before 
complaint  filed.    Hurst  v.  Addington,  84-143. 

Ho  obligee  named  in  a  bond. — Where  an  obligor  by  a  bond  pledged  him- 
self to  be  responsible  for  the  payment  of  a  note,  naming  the  payer  and 
payee  thereof,  a  demurrer  that  no  obligee  was  named  in  the  bond  was 
overruled.     Leach  v.  Fleming,  85-447. 

Complaint  stating  oonclnsions  of  law. — A  complaint  stating  merely  con- 
clusions of  law,  and  not  the  facts  from  which  they  are  drawn,  is  demur- 
rable.    Moore  v.  Hobbs,  79-535;  Boyden  v.  Achenbach,  79-539. 

Complaints  stating  snfflcient  cause  of  action. — A  complaint  which  alleges 
that  in  1863  the  judge  of  the  superior  court  for  the  county  where  plain- 
tiff's testator  resided  made  a  violent  charge  to  the  grand  jury  in  regard 
to  receiving  Confederate  money  for  debts,  threatening  to  imprison  any 
who  refused  to  do  so,  and  upon  motion  of  a  judgment  debtor  of  plain- 
tiff's testator,  allowed  him  to  have  satisfaction  of  the  judgment  entered 
by  paying  into  court  the  amount  in  Confederate  money,  and  sent  word 
to  plaintiff's  intestate  that  if  he  did  not  receive  the  Confederate  money 
and  make  the  deed  he  would  have  him  sent  to  Richmond,  and  that  his 
intestate  being  old  and  infirm,  and  in  great  fear,  received  the  money 
and  made  the  deed  :  Held,  on  demurrer,  to  set  forth  a  good  cause  of 
action  against  the  purchaser  of  the  land.     Harshaw  v.  Dobson,  64-384. 
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A  will  giving  "  unto  my  wife  Lovey  the  use  and  benefit  of  all  my  estate, 
real  and  personal,  during  her  life/'  and  also  empowering  her  *'to  lay 
out  all  the  surplus  funds,  consisting  of  notes  and  cash,  in  land  for  her 
especial  use  and  benefit  during  her  natural  life,  and,  after  her  death,  to 
be  given  to  my  niece  Mary  Jane;  also  a  county  claim  of  the  following 
amount,  f 2,573.21,  to  be  appropriated  as  above,"  gives  a  remainder  in 
the  "  surplus  funds  *'  to  Mary  Jane,  whether  they  were  invested  in  lands 
or  not,  and  a  complaint,  setting  forth  the  facts,  in  an  action  brought  by 
the  niece,  after  the  death  of  the  widow,  is  good.  Charles  v.  Kennedy, 
64-442. 

Where  a  guardian  lent  trust  funds  to  a  firm  of  which  he  was  a  mem- 
ber, and  took  their  note  payable  to  himself,  though  he  could  not  under 
the  old  system  sue  upon  it  at  law,  an  action  may  now  be  maintained  on 
it  by  the  husband  of  the  ward  to  whom  it  has  been  assigned.  Gudger 
V.  Baird,  66-438. 

In  an  action  for  damages  for  trespass  on  real  property,  it  is  not  neces- 
sary to  describe  the  premises  by  metes  and  bounds  to  constitute  a  cause 
of  action.     Whitaker  v.  Forbes,  68-228. 

The  vendee  of  ^oods  contracted  to  be  delivered  at  a  certain  time  and 
of  a  specific  quality,  may  recover  for  an^  defect  in  quality,  although  he 
may  have  received  and  used  the  goods,  if  he  did  not  discover  that  they 
were  of  inferior  quality  in  time  to  return  them  without  prejudice  to 
himself.     Cox  v.  Long,  69-7 ;  Howie  v.  Rea,  70-559. 

A  complaint  by  a  husband,  which  states  that  he  was  married  to  his  wife 
in  1841,  has  had  several  living  children  by  her,  and  that  she  acquired 
land  by  deed  in  1864,  is  sufficient  to  show  him  to  be  tenant  by  the 
courtesy  initiate,  an^  he  may  recover  the  possession  by  action  in  his 
own  name,  though  he  c*nnot  lease  without  the  consent  of  the  wife. 
Wilson  V.  Arentz,  70-670. 

In  an  action  to  recover  cotton  claimed  as  rent,  the  allegation  of  a  con- 
tract between  A  and  B,  by  which  A  was  to  cultivate  all  the  land  he  could 
with  one  horse,  and  pay  B  as  rent  two  bales  of  cotton — no  part  of  the 
crop  to  belong  to  A  until  the  rent  was  paid — constitutes  A  a  cropper  and 
not  a  tenant,  and  entitles  B  to  recover  possession  of  the  crop  from  him. 
Haywood  v.  Rogers,  73-320. 

A  complaint  alleging  that  the  defendant  was  the  guardian  of  the 
plaintiff,  nas  never  settled  with  him,  and  while  such  guardian  fraudu- 
lently contrived  to  convey  away  the  plaintiff's  lands,  states  a  good  cause 
of  action  for  an  account  and  settlement,  although  it  also  appears  on  its 
face  that  the  defendant  has  been  removed  from  the  guardianship.  Adams 
V.  Quinn,  74-359- 

That  the  administrator  of  an  executor  has  funds  in  his  hands  belong- 
ing to  the  estate  of  his  intestate's  testator,  is  a  good  cause  of  action  in 
a  suit  brought  by  a  legatee  to  have  him  declared  a  trustee  for  her  benefit. 
McFarland  v.  McKay,  74-258. 

In  an  action  against  the  sheriff  for  a  penalty  for  making  a  false  return, 
it  is  not  necessary  that  it  should  be  alleged  to  have  been  '*  wilfully," 
"fraudulently"  or  ** intentionally "  false.  The  fact  that  it  alleges  the 
return  to  be  false  is  sufficient.     Peebles  v.  Newsom,  74-473. 

Where  lands  are  devised  to  a  daughter  A  for  life  and  to  her  children, 
should  she  have  any  to  live  to  become  twenty-one  years  old,  and  on 
failure  of  children  to  arrive  at  that  age,  then  to  B,  a  grandson  of  testator, 
a  complaint  setting  forth  that  A  is  fifty-two  years  of  age,  has  been  mar- 
ried twelve  years  and  had  no  child,  and  is  in  possession  of  the  lands, 
committing  and  threatening  waste  thereon,  is  a  good  complaint  in  an 
action   by   B  to  restrain   further  waste.     Gordon   v.   Lowther,  75-193. 

A  complaint  alleging  that  the  plaintiff  waived  his  right  to  a  home- 
stead by  parol  and  surrendered  possession  to  a  purchaser  for  value  and 
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without  notice,  shows  that  he  still  has  a  right  of  homestead,  but  the 
same  not  having  been  laid  off  by  metes  and  bounds,  the  court  cannot 
grant  a  writ  of  possession.     Littlejohn  v.  Egerton,  76-468. 

In  an  action  to  foreclose  a  mortgage,  made  by  husband  and  wife,  to 
secure  a  note  of  the  wife  given  for  a  debt  of  the  husband,  though  the 
note  was  not  made  with  the  written  consent  of  the  husband,  a  demur- 
rer that  the  complaint  does  not  state  a  cause  of  action  against  the  wife, 
is  not  good.     Newhart  v.  Peters,  80-167. 

A  complaint  in  an  action  V$r  acreditor  to  declare  void  conveyances 
made  by  the  debtor  in  fraud  of  tlTe  complaining  cr|ditor  is  not  demur- 
rable for  failure  to  allege  that  the  debtor  has  not  ^her  property  suffi- 
cient to  satisfy  the  claim.     Bank  v.  Harris,  84^06. 

In  an  action  by  an  administrator  against  the  distributees  upon  their 
refunding  bonds,  the  complaint  is  not  demurrable  for  failing  to  set  forth 
an  account  of  the  administration.     Lowery  v.  Perry,  85-131. 

Where  a  complaint  alleges  that  a  judgment  debtor  demanded  his  per- 
sonal property  exemptions  in  apt  time,  but  that  the  sheriff  failed  and 
refused  to  allot  it  to  nim,  and  after^'ards  sold  the  property  and  applied 
the  money  to  executions  in  his  hands,  it  sufficiently  alleges  a  breach  of 
the  bond,  and  a  motion  to  dismiss  because  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  was  properly  refused. 
Scott  V.  Kenan,  94-266. 

Where  the  complaint  set  forth  the  whole  number  of  votes  cast  at  an 
election,  and  alleged  that  the  relator  received  a  specific  number  of 
those  votes — being  a  majority — and  "was  duly  elected,"  a  demurrer  to 
the  complaint,  upon  the  ground  that  it  did  not  sufficiently  allege  that 
the  relator  received  a  majority  of  the  said  votes,  was  bad.  Hancock  v. 
Hobbs,  98-589. 

Where  the  complaint  alleged  that  the  relator  was  duly  elected  by  a 
majority  over  the  defendant,  a  demurrer,  for  that  the  complaint  did  not 
allege  that  he  received  a  majority  of  the  *' legal  votes  cast,"  is  bad. 
Hahn  v.  Stinson,  98-591. 

While  the  general  rule  is,  one  partner  cannot  maintain  an  action 
against  his  copartner  to  recover  money  which  might  have  been  taken 
into  account  of  the  partnership,  until  after  a  settlement,  he  may  sue 
before  such  settlement  to  recover  for  the  wrongful  conversion  or  destruc- 
tion of  the  joint  property,  or  for  the  loss  or  destruction  of  his  individ- 
ual property  used  in  the  business — resulting  from  the  negligent  use  by 
the  other  partner.     Newby  v.  Harrell,  99-149. 

The  obligors  in  an  official  bond  made  payable,  in  terms,  to  the  person 
for  whose  benefit  it  is  required,  cannot,  when  sued  for  a  breach  thereof, 
be  heard  to  say  that  it  cannot  be  enforced  because  not  executed  to  the 
state.     Warrenton  v.  Arrin^ton,  101-109. 

An  averment  in  a  complaint  that  the  plaintiff  sold  and  delivered  to 
the  defendant  goods  of  certain  value,  and  the  same  has  not  been  paid, 
is  a  sufficient  statement  of  a  cause  of  action.  Smith  v.  Summerneld, 
108-284. 

Complaints  not  stating  a  sufficient  canse  of  action. — A  complaint  in  an 
action  against  a  county,  which  does  not  allege  that  the  claim  of  the 
plaintiff  was  presented  to  the  board  of  commissioners  and  either  allowed 
by  them,  or  an  audit  refused,  and,  if  allowed,  that  it  was  presented  to  the 
county  treasurer  and  payment  refused,  does  not  state  a  sufficient  cause 
of  action.  Love  v.  Commissioners,  64-706  ;  Jones  v.  Commissioners, 
73-182. 

A  complaint  setting  forth  as  a  cause  of  action  the  fact  that  an  irregu- 
lar judgment  has  been  granted  against  the  plaintiff  and  in  favor  of  the 
defendant,  and  execution  issued  thereon,  in  another  action,  is  demur- 
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rable.  The  proper  remedy  is  by  motion  to  set  aside  the  judgment  in 
the  original  cause.     Foard  v.  Alexander,  64-69. 

Where  it  appears  by  the  complaint  that  the  county  court  in  1863  gave 
the  note  suea  on  to  obtain  money  to  buy  salt  for  the  inhabitants  of  the 
county,  which  article  had  become  very  scarce  on  account  of  a  stringent 
blockade,  such  note  is  void  as  being  given  in  aid  of  the  rebellion,  and  a 
demurrer  to  the  complaint  should  be  sustained.  Leak  v.  Commission- 
ers, 64-152. 

When  it  is  provided  by  statute  that  certain  powers  might  be  exercised 
by  the  county  courts,  a  majority  of  the  justices  being  present,  in  setting 
up  a  right  resulting  from  such  action,  it  is  necessary  to  allege  the 
presence  of  such  majority,   in  order  to  constitute  a  cause  of  action. 

The  allegations  that  A  contracted  to  sell  a  certain  tract  of  land  to  B, 
who  paid  a  part  of  the  purchase-money,  entered  upon  the  land  and  then 
sold  to  C — tne  land  being  afterwards  sold  under  execution  against  A, 
and  purchased  b^  D — do  not  constitute  a  sufficient  cau?e  of  action  in 
fitvor  of  D,  seekmgto  be  subrogated  to  the  rights  of  A  in  the  contract 
of  sale  ;  since  no  equity  can  be  sold  at  execution  unless  it  be  such  as 
draws  to  it  the  legal  estate,  which  it  cannot  do  when  other  equities  have 
attached.     Tally  v.  Reid,  72-336. 

When  the  complaint  showed  that  the  father  of  certain  of  the  defend- 
ants had  conveyed  the  lands  sued  for  in  fraud,  during  his  life  time,  and 
said  defendants  were  not  in  possession,  and  were  not  alleged  to  have 
made  any  claim  thereto,  held,  on  demurrer,  that  it  stated  no  cause  of 
action  as  to  them.     Wall  v.  Fairley,  75-464. 

A  complaint  against  a  sheriff  and  his  bondsmen  for  a  failure  to  col- 
lect the  taxes  due  upon  a  list,  which  came  into  his  hands  previous  to 
the  execution  of  such  bond  and  during  a  prior  term  of  office,  as  sheriff, 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  Coffield 
V.  McNeill,  74-535- 

A  complaint  alleged  that  the  agent  of  the  defendant  agreed  to  insure 
the  life  of  the  plain ti£f's  intestate  for  six  months,  for  the  sum  of  fifty 
dollars ;  that  the  said  intestate  paid  to  said  agent  the  sum  of  forty- five 
dollars  on  said  agreement.  No  written  application  was  made  and  no 
policy  issued.  The  balance  of  the  fifty  dollars  was  not  alleged  to  have 
been  paid  and  no  reason  assigned  why  it  was  not,  held,  on  demurrer, 
not  a  sufficient  cause  of  action.  Barnes  v.  Piedmont  Insurance  Co., 
74-22. 

Lands  devised  to  A,  B  and  C  for  life,  and  at  their  death  to  their  chil- 
dren, in  fee ;  held  that  A  and  B,  having  died  without  issue,  C  has  a  life 
estate  in  the  entire  tract,  and  the  heirs  of  the  devisor  have  no  right  to 
partition  during  his  life.     Powell  v.  Allen,  75-450. 

The  claim  of  the  University,  under  chapter  236  of  the  laws  of  i874-*75, 
to  **all  dividends  of  corporations  not  recovered  or  claimed  by  suit  by 
the  parties  entitled  thereto,  within  five  years  from  the  time  they  are 
declared/*  is  unconstitutional  and  a  complaint  based  on  it  is  demurra- 
ble.    University  v.  Railroad,  76-103. 

If  an  executor,  after  the  lapse  of  a  sufficient  time  for  settling  the 
estate  of  his  testator,  voluntarily  delivers  possession  of  the  property  of 
his  testator  to  a  legatee,  he  is  presumed  to  have  assented  to  the  legacy 
and  must  allege  special  circumstances  to  prove  that  he  was  in  no  default, 
to  recover  it  back.  In  such  case,  where  such  circumstances  do  not 
appear  in  the  complaint,  held,  on  demurrer,  not  a  sufficient  cause  of 
action.     Bumpass  v.  Chambers,  77-357. 

An  action  by  devisees  and  legatees,  for  a  settlement  of  the  estate 
against  the  children,  and  next  of  kin,  and  heirs  at  law  of  the  deceased, 
(me  executor  being  dead,)  is  demurrable.     Netherton  v.  Candler,  78-88. 
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A  complaint  in  an  action  by  a  board  of  commissioners,  upon  the  offi- 
cial bond  of  a  tax-collector,  is  demurrable,  if  it  fail  to  set  forth  directly 
(not  merely  as  recital)  that  the  treasurer  improperly  neglects  or  refuses 
to  sue.     Commissioners  v.  McPherson,  79-524. 

In  an  action  upon  a  contract,  an  answer  of  the  defendant  which  alleges 
that  the  execution  of  the  contract  was  induced  by  the  false  representa- 
tion of  the  plaintiff,  but  does  not  allege  that  he  was  thereby  deceived,  is 
demurrable.     Foy  v.  Haughton,  83-467. 

In  an  action  brought  against  a  trading  firm  to  recover  a  debt  in  which 
it  was  sought,  among  other  remedies,  to  subject  the  individual  real  estate 
of  one  of  the  firm,  a  woman,  to  the  satisfaction  of  the  judgment ;  the 
complaint  did  not  allege  that  the  said  real  property  was  any  part  of  the 
assets  of  the  firm,  nor  that  the  woman  was  married,  nor  that  she  had  con- 
veyed the  lands  fraudulently  :  Held^  (1)  that  the  complaint  failed  to  dis- 
close such  a  cause  of  action  as  authorized  a  sale  of  the  land  and  a  dis- 
tribution of  the  proceeds  among  creditors ;  (2)  that  a  prior  mortgagee  of 
the  woman  was  not  a  necessary  party,  and  the  action  as  to  him  was  prop- 
erly dismissed.     Claflin  v.  Harrison,  108-157. 

A  complaint  alleging  that  G.,  wife  of  the  defendant  (her  executor), 
executed,  for  a  valuable  consideration,  her  note,  under  seal,  to  the  plain- 
tiff, and  that  no  part  thereof  had  been  paid,  but  containing  no  allega- 
tion that  the  contract  was  one  she  was  competent  to  make,  or  any  cir- 
cumstances showing  the  indebtedness  was  chargeable  upon  her  separate 
estate,  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Baker  v.  Garris,  108-218. 

Sec*  240.    Demurrer  must  specify   grounds  of  objection^ 
C.  C.  I\,  s.  90. 

The  demurrer  shall  distinctly  specify  the  grounds  of 
objection  to  the  complaint.  Unless  it  does  so,  it  may  be 
disregarded.  It  may  be  taken  to  the  whole  complaint,  or 
to  any  of  the  alleged  causes  of  action  stated  therein. 

The  demurrer  must  be  special. — A  general  demurrer  that  "the  complaint 
does  not  contain  facts  sufficient  to  constitute  a  cause  of  action,"  should 
be  overruled,  or,  rather,  disregarded.  Every  demurrer  which  does  not 
distinctly  specify  the  ground  of  objection  must  be  disregarded.  Love 
V.  Com'rs,  64-706 ;  George  v.  High,  85-99  5  Bank  v.  Bogle,  85-203  ;  Jones 
V.  Com'rs,  83-278. 

But  such  an  objection  can  be  taken  ore  tenus  in  the  supreme  court. 
Tucker  v.  Baker,  86-1. 

A  demurrer  that  "  the  complaint  states  no  cause  of  action  whatever  ** 
against  the  defendant,  will  be  disregarded.  It  must  distinctly  specify  the 
grounds  of  objection  to  the  complaint.     Foss  v.  Waller,  90-149. 

A  demurrer  that  the  court  did  not  have  jurisdiction,  is  defective  in 
not  stating  the  ground,  but  such  demurrer  can  be  renewed  ore  tenus  in 
the  supreme  court.     Hunter  v.  Yarboro,  92-68. 

A  demurrer  that  the  court  has  not  jurisdiction,  and  that  the  complaint 
does  not  state  a  cause  of  action,  wHU  be  disregarded  as  a  pleading,  but 
will  be  treated  as  a  motion  to  dismiss.     Burbank  v.  Com'rs,  92-257. 

Where  there  is  only  one  canse  of  action. — When  there  is  but  one  cause  of 
action,  or  but  one  defence,  a  demurrer  must  cover  the  whole  ground,  or 
it  will  be  a  nullity.     State  v.  Young,  65-579  \  Cowand  v.  Meyers,  99-198. 


Clark's  code  of  civil  procedure.  171 

Where  there  are  sereral  caneee  of  action. — A  defendant  may  answer  to 
some  of  the  causes  of  action  in  the  complaint  and  demur  to  others,  but 
he  cannot  answer  certain  allegations  and  demur  to  others,  in  the  same 
cause  of  action  or  defence.  Ransom  v.  McClees,  64-17  ;  Speight  v.  Jen- 
kins, 99-143- 

A  demurrer  may  be  to  a  new  cause  of  action  introduced  by  an  amend- 
ment and  without  alleging  a  misjoinder.     Pinch  v.  Baskerville,  85-205. 

ArgomentatlTe  pleading. — Argumentative  pleading  is  demurrable ;  the 
error,  however,  should  be  distinctly  pointed  out.  Crump  v.  Mims,  64- 
767. 

DeftctiYe  statement  of  a  cause  of  action. — ^Where  there  is  a  defective  state- 
ment of  a  cause  of  action,  objection  must  be  taken  in  apt  time.  It  is 
too  late  after  an  answer  is  filea.  Garrett  v.  Trotter,  65-430 ;  Knowles  v. 
Railroad,  102-59. 

The  Judge  not  required  to  specify  ground  for  ovemiling  a  demurrer. — A 
judge  is  not  required  to  specify  the  ground  of  his  ruling  upon  a  demurrer 
where  several  causes  are  assigned,  though  it  would  be  more  convenient 
for  him  to  do  so.    Johnston  v.  Smith,  8^498. 

See.  241.    Oiijeciion  not  appearing  on  complaint.    C  C.  JR., 
8.  98. 

When  any  of  the  matters  enumerated  as  grounds  of 
demurrer  do  not  appear  on  the  face  of  the  complaint,  the 
objection  may  be  taken  by  answer. 

If  no  demurrer,  objection  must  be  by  answer.— If  the  ground  of  objection 
to  the  complaint  does  not  appear  upon  its  face,  it  can  only  be  taken 
advantage  of  by  answer.     Moore  v.  Hobbs,  77-65. 

In  an  action  of  trespass  in  et  armis  begun  before  the  adoption  of  The 
Code  and  tried  afterwards,  the  defendant  not  having  availed  himself  of 
objection  to  the  non-joinder  of  a  plaintiff  by  demurrer  under  ^  239,  ante^ 
or  by  answer  under  this  section  of  The  Code,  cannot  do  so  under  the 
plea  of  the  general  issue.     Lewis  v.  McNatt,  65-^3. 

Xiijoinder. — In  an  action  to  recover  land  the  objection  for  a  misjoinder 
of  causes  of  action  "in  that  two  tracts  which  did  not  adjoin  were  em- 
braced in  the  same  cause  of  action,"  must  be  taken  advantage  of  by 
demurrer,  if  it  appear  on  the  face  of  the  complaint,  and  if  not,  by  answer, 
and  cannot  be  raised  by  a  motion  to  submit  an  issue  to  the  jury.  Dur- 
ham v.  Bostwick,  72-353. 

After  the  defendant  had  answered  and  the  case  had  come  on  for  trial, 
he  moved  to  dismiss  for  misjoinder  of  causes  of  action.  The  court  says: 
"  As  the  defendant  did  not  take  the  objection  by  answer  or  demurrer,  but 
answered  over  to  the  merits  of  the  action,  to  tolerate  the  motion  would 
be  to  allow  the  violation  of  the  best  principles  of  good  pleading.  It  was 
too  late  to  demur,  and  there  is  no  rule  which  allows  this  objection  to  be 
taken  by  motion,  at  any  stage  of  the  action."  Burns  v.  Ashworth,  72-496. 

See  I  239  (5),  ante. 

I>efect  of  parties. — When  the  relations  of  one  not  a  party  to  an  action, 
who,  it  is  claimed,  should  have  been  made  a  party,  appear  in  the  com- 
plaint, the  defendant  has  his  remedy  by  demurrer  ;  and  if  they  do  not 
so  appear,  he  should  set  out  the  facts  and  insist  on  the  objection  in 
his  answer.     Leak  v.  Covington,  99-559. 
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Where  there  is  a  defect  of  parties,  and  this  appears  from  the  com- 
plaint, objection  should  be  taken  by  demurrer  :  otherwise,  in  the  answer. 
Usry  V.  Suit,  91-406 ;  Silver  Co.  v.  Bait.  Co.,  99-445  ;  Kornegay  v.  Steam- 
boat Co.,  107-115. 

See  \  239  (4),  ante. 

Coverture, — Where  the  fact  of  coverture  does  not  appear  in  the  com- 
plaint, it  must  be  pleaded  to  be  made  available  as  a  defence.  Baker  v. 
Garris,  108-218. 

Ho  averment  of  corporate  capacity. — In  a  suit  against  a  corporation,  it 
may  be  designated  as  a  company  by  its  corporate  name  without  aver- 
ment of  its  corporate  capacity,  and  if  this  is  disputed,  it  should  be  by 
answer  and  not  by  demurrer.     Stanly  v.  Railroad,  89-331. 

Sec*  242.  Objection,  when  deetned  waived.    C.  C  P*,  s.  99. 

If  no  such  objection  be  taken,  either  by  demurrer  or 
answer,  the  defendant  shall  be  deemed  to  have  waived  the 
same,  excepting  only  the  objection  to  the  jurisdiction  of 
the  court,  and  the  objection  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

See  Lewis  v.  McNatt,  65-63 ;  Burns  v.  Ashworth,  72-496,  and  Durham 
V.  Bostwick,  72-353,  cited  under  preceding  section. 

An  answer  waives  a  demnrrer. — If  a  defendant  answers  and  demurs  to 
the  same  cause  of  action  at  the  same  time,  the  answer  waives  the  ground 
of  demurrer.     Ramsom  v.  McClees,  64-17. 

Waiver. — The  pendency  of  a  former  action,  unless  set  up  by  answer 
or  otherwise  before  trial,  is  waived.     Hawkins  v.  Hughes,  87-115. 

The  objection  that  there  is  a  misjoinder  of  causes  of  action  must  be 
taken  by  demurrer,  or  it  is  deemed  to  have  been  waived.  Durham  v. 
Bostwick,  72-353  ;  Burns  v.  Ashworth,  72-496. 

In  an  action  where  the  defendant  moved  to  dismiss  the  complaint 
because  the  court  had  no  jurisdiction,  Bynum,  J.,  says  :  "  By  the  present 
system  of  pleading  the  objection  to  the  jurisdiction  can  now  be  taken 
only  by  answer  or  demurrer,  the  demurrer  being  either  written  or  ore 
tenusy*     Pescud  v.  Hawkins,  71-299. 

While  the  proceedings  may  be  irregular  or  erroneous,  yet  if  no  objec- 
tion is  made  to  it  on  that  particular  ground,  the  judgment  will  be  sus- 
tained.    Brooks  V.  Brooks,  97-136. 

Defective  statement  of  caiue  of  action. — A  defective  statement  of  a  cause 
of  action  is  ground  for  demurrer  {when  the  court  may  allow  or  require 
an  amendment),  but  not  for  a  dismissal  of  the  action.  Bowling  v.  Bur- 
ton, 101-176. 

Objection  to  a  defective  statement  of  a  cause  of  action  must  be  taken 
advantage  of  by  demurrer,  or  will  be  deemed  to  be  waived,  while  a 
statement  of  a  defective  cause  of  action  may  be  taken  advantage  of  at 
any  time  by  motion  to  dismiss.  Knowles  v.  Railroad,  102-59  ;  Halstead 
v.  Mullen,  93-252. 

Hot  waived. — Whenever  it  shall  appear  to  the  court  that  a  cause  of 
action  is  not  stated  in  the  complaint,  the  action  should  be  dismissed. 
McDougald  v.  Graham,  75-310. 
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A  defence  not  pleaded  in  apt  time  is  not  waived  if  the  complaint  is  so 
defective  that  no  judgment  can  be  given  on  it.     Pearce  v.  Mason,  78-37. 

The  objection  that  the  complaint  does  not  constitute  a  cause  of  action, 
may  be  made  by  writen  demurrer,  or  ore  tenus^  at  any  time,  and  cannot 
be  waived.     Rogers  v.  Jenkins,  98-129 ;  Johnson  v.  Finch,  93-205. 

Neither  consent  nor  waiver  can  confer  jurisdiction,  and  the  court  will 
not  proceed,  when  it  appears  from  the  record  that  it  has  no  authority. 
State  v.  Miller,  100-543. 

Hotion  in  arrest  of  Judgment. — If  no  demurrer  is  filed,  when  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  the 
objection  can  still  be  raised  by  a  motion  in  arrest  of  judgment.  .  Love  v. 
Com*rs,  64-706. 

Objection  can  be  taken  ore  tonus  in  the  supreme  court. — The  objection  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
may  be  taken  by  a  motion  to  dismiss  in  the  supreme  court.  Tucker  v. 
Baker,  86-1;  Bryant  v.  Fisher,  85-71.  See  Rules  Supreme  Court,  No.  27, 
post. 

And  this  is  true,  though  a  general  demurrer  on  that  ground  would  be 
properly  overruled  by  the  court  below.    Jones  v.  Com'rs,  85-278. 

Aider,  express  or  implied. — When,  in  an  action  to  recover  land,  the  com- 
plaint did  not  state  that  the  premises  in  controversy  were  ivrongfully 
withheld,  and  the  defendant  did  not  demur  nor  raise  the  question  by 
answer,  but  answered  generally,  claiming  a  right  to  hold  the  land  :  Hela^ 
that  the  doctrine  of  aider  by  admission,  express  or  implied,  is  an  essen- 
tial element  of  every  system  of  pleading,  and  that  the  claim  of  title  in 
the  answer  waived  the  defect  in  the  complaint.    Garrett  v.  Trotter,  65-430. 

In  some  cases,  a  defective  statement  of  a  cause  of  action,  may  be 
aided  by  the  admissions  in  the  answer.     Willis  v.  Branch,  94-142. 

A  defective  statement  of  a  cause  of  action  is  aided  if  the  defendant 
answers  to  the  merit,  and  go  to  trial  before  pointing  out  the  defect. 
Warner  v.  Railroad,  94-251. 

A  necessary  allegation  which  has  been  omitted  from  the  complaint, 
is  not  supplied  by  pleading  over  to  the  merits.  Wilson  v.  Lineberger, 
94-641. 

If  the  answer  contains,  by  fair  construction,  an  admission  of  the  mate- 
rial averments  which  should  have  been  made  in  the  complaint,  or  if  it  is 
framed  upon  the  presumption  that  such  averments  have  been  sufficiently 
made,  and  denies  them,  the  complaint  will  be  aided  by  the  answer,  and 
the  defect  thereby  cured.  Johnson  v.  Finch,  93-205  ;  Knowles  v.  Rail- 
road, 102-59 ;  Harris  v.  Sneeden,  104-369 ;  Bonds  v.  Smith,  106-554. 

Court  may  dismiss  on  motion  or  ez  mere  motn. — Whenever  a  defect  of 
jurisdiction  becomes  apparent  in  any  case,  the  court  may,  on  plea,  sug- 
gestion, motion  or  ex  mero  motUy  stop  the  proceedings  and  dismiss  the 
action.  State  v.  Benthal,  82-664  ;  Burroughs  v.  McNeill,  22-297 ;  Branch 
V.  Houston,  44-85 ;  contra^  Pescud  v.  Hawkins,  71-299. 
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CHAPTER  THREE. 


THE  ANSWER. 


Section. 

243.  Answer ;  what  to  contain. 

244.  Counterclaim. 

245.  Several  defences. 


Section. 

246.  Demurrer  and  answer. 

247.  Sham  and  irrelevant  defences. 


Sec,  243.    Answer;  what  to  contain*    C.  C.  P.f  s.  100. 

The  answer  of  the  defendant  must  contain  : 
(i)  A  general  or  specific  denial  of  each  material  allega- 
tion of  the  complaint  controverted  by  the  defendant,  or  of 
any  knowledge  or  information  thereof  sufficient  to  form  a 
belief. 

Eacli  allegation  mast  be  separately  denied. — The  answer  must  contain  a 
general  or  specific  denial  of  each  material  allegation  of  the  complaint. 
That  is  to  say,  it  must  den^  either  the  whole  of  each  material  allegation 
or  some  tnaterial  and  specific  part  thereof.  Therefore,  an  answer  which 
avers  that  '^  no  allej^ation  of  the  complaint  is  true/'  is  had.  Such  plea 
is  not  issuable,  and  is  a  sham  plea,  which  the  court  should  strike  out  on 
motion.     Flack  v.  Dawson,  6gh-42  ;  Schehan  v.  Malone,  71-440. 

An  answer  which  sets  out  that  "  no  allegation  of  the  complaint  is  true, " 
is  bad.  The  defendant  must  separately  answer  each  allegation  of  the 
complaint,  by  a  general  denial  either  of  the  whole  allegation  (not  the 
whole  complaint)  or  by  a  specific  denial  of  some  selected  or  specific 
part  of  the  allegation.     Heyer  v.  Beatty,  76-28. 

An  answer  denying   **  the  truth  of  the  averments  contained  in  the 
first,  second,  third,  fourth,  fifth  and  sixth  paragraphs  of  the  complaint" 
(being  the  number  contained  in  the  complaint),  is  a  special  denial  of 
each  allegation,  and  a  sufficient  compliance  with  The  cfode.     Brown  v. 
Cooper,  89-237. 

In  an  action  upon  an  accepted  draft  there  was  a  specific  allegation  in 
the  complaint  stating  definitely  certain  matters  and  facts,  to  which  the 
response  in  the  answer  was,  *'  the  allegations  of  the  sixth  paragraph  of 
the  complaint  are  untrue  in  manner  and  form  as  therein  stated  ;'*  this 
was  not  a  sufficient  denial  under  The  Code.  Rumbough  v.  Improvement 
Co.,  106-461. 

Denial  on  inlbrmation  and  belief. — The  statement  by  defendants,  on 
information  and  belief,  that  the  plaintiff  never  had  possession  of  the 
land  claimed  by  defendants,  is  a  sufficient  denial  of  the  allegation  of 
possession.     Kitchin  v.  Wilson,  80-192. 

A  complaint  which  alleges  that  a  certain  matter  was  within  the  per- 
sonal knowledge  of  the  defendant  is  not  met  by  an  answer  "  that  the 
defendant  has  no  knowledge  or  information  sufficient  to  form  a  belief" 
in  reference  to  it.     Gas  Machine  Co.  v.  Neuse  Manufacturing  Co.,  91-74. 

The  denial  mnst  be  of  '*  sufficient  inlbrmation"  as  weU  as  of  knowledge. — An 
answer  that  denies  the  defendant's  knowledge  of  a  fact  alleged  in  the 
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complaint,  but  which  does  not  deny  that  he  has  *'  information  sufficient 
to  form  a  belief,"  is  insufficient.  Durden  v.  Simmons,  84-555 ;  Bank  v. 
Charlotte,  75-45. 

ActLon  to  reoorer  land. — In  answer  to  a  complaint  in  an  action  to  recover 
land,  the  defendant  may  disclaim  title  to  part  of  the  tract  sued  for  and 
deny  possession  of  such  part,  admitting  his  possession  of  the  other  part, 
claiming  title  thereto,  and  denying  his  possession  thereof  to  be  wrong- 
ful.    Graybeal  v.  Powers,  83-561. 

When  the  answer  in  an  action  of  ejectment  denies  plaintiff's  allega- 
tion that  he  is  seized  in  fee  but  fails  to  deny  the  allegation  that  the 
defendant  unlawfully^  withholds  possession  from  the  plaintiff,  an  issue 
as  to  the  plaintiff's  title  is  immaterial  and  he  should  have  judgment. 
An  averment  in  the  complaint  of  the  "unlawful  withholding  "  is  suffi- 
cient under  The  Code.    Tyson  v.  Shephard,  90-314. 

The  defendant  is  not  bound  to  show  title  as  alleged.  Lenoir  v.  Min- 
ing Co.,  100-473. 

Eflbet  of  denial. — Where  one  tenant  in  common  brings  an  action  against 
his  co-tenant,  claiming  sole  seizin  in  the  land  held  in  common,  and  the 
latter  sets  up  in  his  answer  a  general  denial  of  the  title  and  right  to 
immediate  possession,  as  alleged,  such  denial  is  equivalent  to  a  confes- 
sion of  ouster  in  ejectment,  and  precludes  the  defendant  from  after- 
wards setting  up  the  cotenancy  on  the  trial  for  the  purpose  of  subject- 
ing the  plaintiff  to  the  payment  of  costs.  Gilchrist  v.  Middeton, 
107-663. 

An  absolute  denial  in  the  answer  to  the  allegation  in  the  complaint, 
which  embodies  the  agreement  sued  on,  draws  in  question  and  puts  in 
issue  not  only  its  validity,  but  its  legal  existence.  Browning  v.  Berry, 
107-231. 

facts  to  be  pleaded. — The  facts  relied  upon  as  a  defence  to  an  action 
should  set  out  in  the  answer  with  the  same  precision  as  that  required  in 
a  complaint     Rountree  v.  Brinson,  98-107. 

Where  a  party  sets  up  the  defence  that  the  plaintiff  is  not  the  real 
owner  of  the  instrument  put  in  suit,  he  must  state  in  his  answer  the 
facts  upon  which  he  relies  to  establish  the  ownership  in  some  other  per- 
son.    Deloatch  v.  Vinson,  108-147. 

Bat  not  evidential  fkcts. — Where  the  defendant  in  his  answer  denied  a 
material  allegation  in  the  complaint,  but  went  on  to  state  evidential 
facts ;  the  bad  plea  did  not  vitiate  the  good  one,  and  it  should  be  treated 
as  surplusage.     Farrior  v.  Houston,  95-578. 

Flea  of  payment — In  an  action  to  recover  possession  of  land  by  pur- 
chaser from  mortgagee,  before  condition  was  broken,  against  the  mort- 
gagor in  possession,  an  answer  by  mortgagor,  *'that  the  plaintiff  has 
not  brought  his  action  within  the  time  prescribed  by  law,  and  the  same 
is  barred  by  the  statute  of  limitations,"  is  sufficient  to  set  up  the 
defence  oi  payment  presumed  after  ten  years,  under  J  19,  ch.  65,  Rev. 
Code.    Pemberton  v.  Simmons,  100-316. 

Personal  plea  may  be  withdrawn. — The  plea  of  **  discharge  in  bank- 
niptcj[,'*  being  a  personal  defence  to  be  set  up  by  the  debtor  or  his  rep- 
sentative,  may  be  withdrawn  at  any  time.     I^  v.  Eure,  93-5. 

Aider. — If  the  statement  of  the  facts  is  not  a  sufficient  allegation  of 
irand  in  a  complaint,  yet  if  the  defendant,  in  his  answer,  denied  tb,at  he 
procured  the  deed  or  the  possession  by  fraud  or  collusion,  the  doctrine 
of  aider  will  apply.     Bonas  v.  Smith,  106-554. 

See  cases  cited  under  this  head,  32  233  (2)  and  242,  ante. 
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Frivolous  answer. — An  answer  should  never  be  held  frivolous  unless  it  be 
so  clearly  and  palpably  bad  as  to  tequire  no  argument  or  illustration  to 
show  its  character.     Hull  v.  Carter,  83-249. 

A  frivolous  answer  is  one  which  is  manifestly  impertinent  as  alleging 
matter  which,  if  true,  does  not  affect  the  right  to  recover.  Brogden  v. 
Henry,  83-274. 

Where  an  answer  is  put  in  good  faith  and  is  not  clearly  impertinent, 
the  defendant  is  entitled  to  have  the  facts  alleged  in  it  either  admittted 
by  demurrer  or  tried  by  a  jury.     Womble  v.  Fraps,  77-198. 

Not  frivolous  answers. — If  the  defences  set  up  in  the  answer  are  worthy 
of  serious  consideration,  they  are  not  frivolous.  Swepson  v.  Harvey, 
66-436. 

An  answer  that  the  defendant'has  "  no  knowledge  or  information  suf- 
ficient to  form  a  belief  "  as  to  certain  material  allegations  of  the  com- 
plaint, raises  a  sufficient  issue,  and  cannot  be  stricken  out  as  frivolous. 
Bank  v.  Charlotte,  75-45. 

Where  three,  only,  out  of  four  executors  were  sued  on  an  obligation 
of  their  testator,  and  answered,  setting  forth  that  fact :  Held^  that  the 
answer  could  not  be  set  aside  on  motion  as  frivolous.  Erwin  v.  Lowery, 
64-321. 

Does  not  apply  to  the  reply. — This  section  relates  only  to  the  answer. 
The  reply  is  governed  by  \  248.     Boyett  v.  Vaughan,  79-528. 

See^  also,  same  case,  85-363. 

(2)  A  statement  of  any  new  matter  constituting  a  defence 
or  counterclaim,  in  ordinary  and  concise  language,  without 
repetition. 

Note — The  following  should  be  inserted  here  : 

In  all  actions  to  recover  damages  by  reason  of  the  neg- 
ligence of  the  defendant,  where  contributory  negligence 
is  relied  upon  as  a  defence,  it  shall  be  set  up  in  the  answer, 
and  proved  on  the  trial.  This  provision  shall  apply  to 
similar  actions  when  brought  by  employees  against  their 
employers.     Ch.  jj,  Acts  1887, 

Counterclaim  must  be  set  up  in  the  answer. — ^The  new  matter  constituting 
a  defence  or  counterclaim  must  be  set  up  in  the  answer,  and  cannot  be 
taken  advantage  of  in  any  other  manner.    Johnson  v.  Bell,  74-355. 

Connterclaim  is  really  a  counter  action  brought  by  the  defendant. — A  coun- 
terclaim is  a  distinct  and  independent  cause  of  action,  and  when  properly 
stated  as  such,  with  a  prayer  for  relief,  the  defendant  becomes,  in  respect 
to  the  matters  stated  by  him,  an  actor,  and  there  are  two  simultaneous 
actions  pending  between  the  same  parties,  wherein  each  is,  at  the  same 
time,  a  plaintiff  and  defendant.     Francis  v.  Edwards,  77-271. 

When  the  plaintiff  files  his  complaint  setting  forth  any  "  transaction,'* 
whether  it  be  a  tort  or  a  contract,  the  defendant  may  set  up  any  claim 
which  he  has  against  the  plaintiff,  connected  with  such  transaction,  and 
the  plaintiff  cannot,  by  calling  the  transaction  in  his  complaint  by  one 
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name  or  another,  cut  off  the  defendant's  counterclaim  growing  out  of  it. 
Bitting  V.  Thaxton,  72-541. 

A  counterclaim  is  a  cross-action,  and  should. state  the  cause  of  action 
and  relief  demanded.  If  no  relief  is  demanded,  it  is  a  set-off  or  recoup- 
ment. A  set-off  arises  upon  contract  and  out  of  a  transaction  not  con- 
nected with  plaintiff's  cause  of  action,  while  a  recoupment  is  connected 
with  or  arises  out  of  the  same  transaction  upon  which  plaintiff  founds 
his  action.     Hurst  v.  Everett,  91-399. 

Where  sole  defence  is  a  counterclaim  which  is  nded  out. — Where  the  only 
defence  to  an  action  is  a  counterclaim,  which  is  ruled  out  as  inadmissible, 
the  plaintiff  is  entitled  to  judgment.     Love  v.  Rhyne,  86-576. 

Usury. — In  an  action  for  claim  and  delivery  of  personal  property  con- 
veyed in  a  mortgage,  the  defendant  can  set  up  as  a  defence  that  the  note 
secured  by  the  mortgage  was  given  for  usurious  interest  Moore  v. 
Woodward,  83-531. 

Usurious  interest  previously  received  in  the  course  of  renewals  of  a 
series  of  notes  terminating  in  one,  upon  which  suit  is  brought,  cannot 
be  pleaded  by  way  of  set-off  or  payment     Oldham  v.  Bank,  85-241. 

If  usury  is  pleaded,  the  facts  which  it  is  alleged  constitute  it  must  be 
specifically  set  forth,  so  that  the  court  may  see  that,  if  true,  the  trans- 
action is  illegal.     Rountree  v.  Brinson,  98-107. 

Pleading  connterclaiin  optional. — A  defendant  is  not  bound  to  plead  a  set- 
off or  counterclaim,  but  may  make  it  the  subject  of  an  independent 
action.  Woody  v.  Jordan,  69-189;  Tobacco  Co.  v.  McElwee.  94-425; 
McClenahan  v.  Cotton,  83-332;  Francis  v.  Edwards,  77-271;  Asher  v. 
Reizen  stein,  105-213. 

Equitable  defence. —In  an  action  to  recover  land,  where  both  parties 
claim  under  the  same  grantor,  the  defendant,  being  in  possession  under 
the  junior  deed,  can  set  up  a»an  equitable  defence  a  demand  to  have  the 
plaintiff's  deed,  which  is  older  in  point  of  time,  set  aside  for  fraud; 
otherwise,  if  the  action  was  begun  before  the  C.  C.  P.  Johnson  v. 
McArthur,  64-675. 

In  an  action  for  the  possession  of  land,  if  the  defendant  relies  upon 
a  defence  that  is  purely  equitable  he  must  set  it  up  in  the  answer  instead 
of  merely  denying  that  the  plaintiff  is  the  owner  and  entitled  to  posses- 
sion, and  that  he  unlawfully  withholds  the  same.  Anderson  v.  Logan, 
105-266;  Hinton  v.  Pritchard,  102-94. 

Equitable  counterclaim  of  defendant  is  sufficient  to  defeat  an  action 
of  ejectment.     Bodenhamer  v.  Welch,  89-78. 

A  counterclaim  is  where  the  answer  sets  up  a  cause  of  action  upon 
which  the  defendant  might  have  sustained  a  suit  against  the  plaintiff, 
and  the  answer  in  such  case  must  contain  the  substance  of  a  complaint, 
with  a  concise  statement  of  the  facts  constituting  a  cause  of  action. 
Where  a  mistake  occurs  in  an  account  and  settlement  in  which  the 
defendant  gives  his  note  to  the  plaintiff  for  the  amount  of  the  supposed 
balance  due,  and  the  plaintiff  sues  upon  the  note,  the  court,  under  its 
equitable  jurisdiction,  will  open  the  settlement  and  allow  the  defendant 
to  show  such  mistake  by  way  of  counterclaim.     Garrett  v.  Love,  89-205. 

The  answer  may  set  up  both  legal  and  equitable  defences.  Bean  v. 
Railroad,  107-731. 

The  facts  relied  upon  as  the  basis  of  a  defence  or  counterclaim  must 
be  set  out  in  an  answer  with  the  same  precision  as  is  requisite  in  a  com- 
plaint, and,  therefore,  a  defendant  who  expects  to  prove  that  there  was 
an  actual  mistake  by  which  the  word  *'  heirs ''  was  omitted  from  the  deed 
which  he  proposes  to  offer  in  evidence,  or  to  insist  that  there  is  internal 

12 


178  CLARK'S  CODE  OF  CIVIL  PROCEDURE. 

evidence  in  such  deed  that  the  grantor  intended  to  convey  the  fee  and 
omitted  the  words  of  inheritance  by  mistake,  must  set  up  his  equity  in 
his  answer.    Anderson  v.  Logan,  105-266. 

In  an  action  to  recover  land. — ^An  answer  of  defendants  asserting  title  in 
them  to  land  claimed  by  plaintiff  involves  a  denial  of  plaintiff  *s  title, 
and  plaintiff  must  prove  his  title,  even  though  it  appear  the  defendants 
have  none.     Midgett  v.  Wharton,  102-14. 

Where  plaintiff  declares  upon  an  oral  contract  respecting  lands,  void 
under  the  statute  of  frauds,  and  defendant  either  denies  the  contract  or 
sets  up  affirmatively  another  and  a  different  contract,  or  admits  the 
alleged  contract  and  pleads  specially  the  statute  of  frauds,  in  each  of 
these  cases  testimony  offered  to  prove  the  alleged  contract  is  incompe- 
tent and  should  be  excluded.     Holler  v.  Richards,  102-545. 

Inadeqnacy  of  coiuideration.— Mere  inadequacy  of  consideration,  without 
fraud  or  imposition,  is  no  defence  to  a  suit  on  a  bond  ;  nor  is  it  an  objec- 
tion, even  when  equity  is  invoked  to  enforce  specific  performance  ;  and 
much  less  is  it  an  objection  when  it  is  invoked  to  relieve  against  a  con- 
tract.    Winslow  V.  Wood,  70-430. 

Want  of  consideration  in  a  deed. — Semble^  the  defence  that  a  deed,  upon 
which  an  action  to  recover  land  is  based,  is  without  consideration,  is 
not  open  to  any  but  creditors  and  purchasers  for  value.  Ivey  v.  Gran- 
berry,  66-223. 

Sheriff. — To  a  motion  to  amerce  a  sheriff  for  not  executing  summons, 
he  can  set  up  as  a  defence  that  his  fees  had  not  been  paid.  Johnson  v. 
Kennedy,  70-435- 

Agreement  to  arbitrate. — An  agreement  to  submit  the  matters,  involved 
in  an  action  pending,  to  arbitration,  not  made  under  the  sanction  of  the 
court,  cannot  be  pleaded  as  defence  to  the  action.  The  remedy  for  a 
breach  of  such  an  agreement  is  by  an  independent  action  for  damages. 
Carpenter  v.  Tucker,  98-316. 

It  is  too  late,  after  submission  to  arbitration,  to  object  that  a  counter- 
claim has  been  improperly  pleaded ;  the  objection  should  have  been 
taken  by  demurrer,  or  otherwise,  in  apt  time.     Robbins  v.  Killebrew, 

95-19- 

Contributory  negligence. — ^The  statute  (Laws  1887,  ch.  33,  supra)  which 
requires  that,  when  contributory  negligence  is  relied  on  as  a  defence,  it 
shall  be  set  up  in  the  answer,  dpplies  to  actions  brought  by  an  employee 
against  his  employer      Hudson  v.  Railroad,  104-491. 

Coverture. — The  plea  of  coverture  may  be  permitted  for  the  first  time  in 
the  superior  court,  and  after  the  lapse  of  several  terms,  when,  at  the 
trial  before  the  justice  of  the  peace,  the  defendant's  counsel  said  he 
would  enter  all  pleas  to  which  the  defendant  (who  was  absent;  might  be 
entitled,  and  appealed.     Patterson  v.  Gooch,  108-503. 

What  can  be  pleaded. — A  defendant  cannot  set  up  as  a  defence  or 
counterclaim  any  and  every  cause  of  action  he  may  have  against  the 
plaintiff.     Byerly  v.  Humphreys,  95-151. 

A  counterclaim  includes  any  defence  (except  a  demurrer)  which  does 
not  amount  to  a  plea  in  bar.     Hurst  v.  Everett,  91-399. 

Statute  of  limitatlonB. — The  plea  of  the  statute  of  limitations  should  set 
out  the  facts  upon  which  the  defence  is  grounded,  an  averment  that  the 
demand  is  barred  is  stating  a  conclusion  of  law.  Pope  v.  Andrews, 
90-401. 


CLARK'S  CODE  OF  CIVIL  PROCEDURE.  1 79 

Plea  in  avoidance. — Where  in  an  action  on  an  instrument  in  writing,  the 
answer  denies  the  allegations  of  the  complaint,  and  for  further  defence 
to  the  action  pleads  matters  in  avoidance,  it  is  error  for  the  court  below 
to  disregard  the  denials  and  adjudge  that  the  answer  admits  the  instru- 
ment    Reed  v.  Reed,  93-462. 

In  action  Ibr  libel. — Absence  of  malice  may  be  pleaded  and  shown  in 
mitigation  of  damages,  J  266,  post.     Knott  v.  Burwell,  96-272. 

Counterclaim  insufficiently  pleaded. — A  counterclaim  which  only  alleges 
that  the  plaintiff  is  indebted  to  the  defendant,  without  alleging  further 
the  nature  and  kind  of  such  indebtedness,  and  how  it  arose,  is  imper- 
fectly pleaded,  and  ought  to  be  disregarded,  and  in  such  case  a  bill  of 
particulars  affixed  to  the  pleadings  as  a  part  of  it  does  not  aid  it.  Smith 
V.  McGregor,  96-101. 

In  action  on  bond  transferred  befi)re  maturity, — Where  a  bond  payable  to 
A.  B.  or  bearer,  was  transferred  for  value  by  A.  B.  to  the  plaintiff  with- 
out endorsement  and  before  maturity,  it  was  subject,  in  the  hands  of  the 
plaintiff,  to  any  equities  and  defences  which  existed  between  the  original 
parties  at  the  time  of  the  transfer.  The  only  change  in  the  law  effected 
by  J  177  of  The  Code,  is  to  allow  the  action  to  be  brought  in  the  name  of 
the  transferee,  but  it  does  not  prevent  the  obligor  from  setting  up  any 
defence  which  existed  at  the  time  of,  or  before,  notice  of  the  assignment, 
and  which  would  have  been  available  against  the  obligee.  Spence  v. 
Tapscott,  93-246. 

•^^  §  I77>  (tnte^  and  \  244  (2),  post^  and  cases  cited. 

Pendency  of  another  action,— The  pendency  of  another  action  for  the 
same  cause,  to  be  available  as  a  matter  of  defence,  must  be  specially 
pleaded,  otherwise  it  will  be  considered  waived.  It  may  be  set  up  in  the 
answer,  with  other  defences,  and  any  issue  arising  thereon  may  be  sub- 
mitted at  the  same  time  as  the  others  growing  out  of  the  pleadings,  with 
instructions  to  the  jury  that,  if  found  for  the  defendant,  the  others  need 
not  be  considered.     Hawkins  v.  Hughes,  104-161.     See  \  239  (3). 

Former  judgment. — The  plea  of  former  judgment  must  be  distinctly  set 
up  in  the  answer  as  new  matter.  It  will  not  be  considered  as  embraced 
under  general  denials  of  the  allegations  of  the  complaint.  Blackwell  v. 
Dibbrell,  103-270;  Harrison  v.  Hoff,  102-126. 

See  i  239  (3),  and  cases  cited. 

Deftct  of  parties. — An  objection,  because  there  is  a  defect  of  parties, 
should  be  taken  advantage  of  by  demurrer  or  answer  in  apt  time,  other- 
wise it  will  be  deemed  to  have  been  waived.  Silver  Valley  Co.  v.  Balti- 
more Smelting  Co.,  99-445  ;  Usry  v.  Suit,  91-406. 

See  i  239  (4),  and  cases  cited. 
Sec.  244.  Counterdaifn.    C«  C.  P.,  89 101* 

The  counterclaim  mentioned  in  the  preceding  section 
must  be  one  existing  in  favor  of  a  defendant,  and  against 
a  plaintiff,  between  whom  a  several  judgment  might  be  had 
in  the  action,  and  arising  out  of  one  of  the  following  causes 
of  action : 
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(i)  A  cause  of  action  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the 
action  ; 

A  counterclaim  cannot  be  pleaded  in  reply  to  a  counterclaim. — A  plaintiff 
cannot  set  up  a  counterclaim  in  reply  to  a  counterclaim  pleaded  by  the 
defendant.  Boyett  v.  VaughaSk  85-363,  overruling  Boyett  v.  Vaughan, 
79-528. 

Pleading  of  counterclaim  optional. — A  defendant  is  not  bound  to  assert  a 
counterclaim  in  an  action  brought  against  him,  nor  wiU  the  plaintiff's 
recovery  bar  a  subsequent  action  on  a  cause  of  action  which  he  might 
have  set  up  as  counterclaim  but  did  not.  Woody  v.  Jordan,  69-189 ; 
Tobacco  Co.  v.  McElwee,  94-425. 

Must  be  set  up  by  answer. — A  counterclaim  cannot  be  taken  advantage 
of  unless  set  up  by  answer.     Johnson  v.  Bell,  74-355. 

An  answer  settmg  up  a  counterclaim,  which  fails  to  show  that  the 
same  subsisted  between  the  parties  when  the  action  be^un,  or  that  it 
arose  out  of  or  w^as  connected  with  the  subject  of  the  plaintiff's  action, 
is  demurrable.     Reynolds  v.  Smathers,  87-24. 

Connterclaim  may  arise  out  of  tort  or  contract. — A  defendant  may  set  up 
as  a  counterclaim  any  claim  arising  out  of  the  transaction  set  out  in  tlie 
complaint,  in  his  favor  and  against  the  plaintiff,  whether  the  plaintiff's 
action  arises  upon  a  tort  or  a  contract,  and  without  regard  to  the  nature 
of  his  own  claim.  Bitting  v.  Thaxton,  72-541;  McKinnon  v.  Morrison, 
104-354. 

The  defendant  may  set  up  as  a  counterclaim  any  claim  in  his  favor 
arising  out  of  the  transaction  set  out  in  the  complaint,  whether  it  be 
tort  or  contract,  but  not  a  tort  unconnected  with  the  transaction.  Lee 
V.  Eure,  93-5. 

A  cause  of  action  arising  upon  a  tort,  separate  and  distinct  from  the 
contract  relied  upon  in  the  complaint,  cannot  be  set  up  as  a  counter- 
claim.   Trotter  v.  Connor,  90-455. 

A  counterclaim  must  arise  out  of  contract  or  must  arise  out  of  the 
same  transaction  that  is  the  subject  of  the  complaint,  and  must  exist  at 
the  time  of  the  commencement  of  the  action.  Kramer  v.  Electric 
Light  Co.,  95-277. 

Nonsnit. — When  the  defendant  pleads  a  counterclaim,  a  cause  of  action 
arising  out  of  the  contract  or  transaction  set  forth  in  the  complaint  as 
the  foundation  of  the  plaintiff's  cause  of  action,  the  plaintiff  cannot  be 
permitted  to  take  a  nonsuit;  but  when  the  counterclaim  does  not  arise 
out  of  the  same  transaction  as  the  plaintiff's  cause  of  action,  but  falls 
under  subdivision  2  of  this  section,  the  plaintiff  ma^  submit  to  a  nonsuit. 
In  such  case  the  defendant  may  either  withdraw  his  counterclaim,  when 
the  action  w411  be  at  an  end,  or  he  may  proceed  to  try  it  at  his  election. 
Whedbee  v.  Leggett,  92-469;  McNeill  v.  Lawton,  97-16. 

A  plaintiff  cannot  take  a  nonsuit  when  the  defendant  sets  up  a  coun- 
terclaim arising  out  of  the  contract  or  transaction  which  constitutes  the 
plaintiff's  cause  of  action,  or  when  the  defendant  has  acquired  in  an 
equitable  action  any  other  right  or  advantage  which  he  is  entitled  to 
have  tried  and  settled  in  the  action.  Bynum  v.  Powe,  97-384;  Purnell 
v.  Vaughan,  80-46. 

If  the  defendant  has  pleaded  a  counterclaim,  while  the  plaintiff  may 
be  permitted  to  suffer  a  nonsuit  as  to  his  cause  of  action,  tne  defendant 
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will,  nevertheless,  be  entitled  to  prosecute  his  counterclaim.     Gatewood 
V.  Leak,  99-363. 

Kot  a  oonnterdaim. — Matters  in  which  only  the  defendant  and  his  co-de- 
fendant, or  a  third  person  not  a  party  to  the  action,  are  interested,  and 
the  settlement  of  wnich  is  not  necessary  to  a  final  determination  of  the 
controversy  between  the  plaintiff  and  the  defendant,  cannot  be  pleaded 
as  a  counterclaim.  Gibson  v.  Barbour,  100-192.  See,  also,  Byerly  v. 
Humphrey,  95-15 1- 

Action  to  recover  land. — Where  a  vendor  of  land  brings  an  action  for 
possession  against  his  vendee,  who  has  been  let  into  possession,  the  title 
being  reserved,  the  latter  may  set  up  the  contract  of  sale  and  ask  for  an 
account  of  the  payments  upon  the  purchase-money  by  counterclaim  in 
the  same  action.  Pearsall  v.  Mayers,  64-549;  Wellborn  v.  Simon  ton, 
88-264. 

Where  a  deed  is  set  aside  on  the  ground  of  having  been  made  under 
duress,  while  the  plaintiff  recovers  the  land  with  rents  and  profits,  the 
defendant  is  entitled  to  a  counterclaim  for  the  increased  value  of  the 
property  from  the  improvements  put  on  the  land  by  him,  and  the  pur- 
chase-money.    Reed  v.  Exum,  84-430. 

In  an  action  to  recover,  land,  the  defendant,  being  unable  to  give  the 
defence  bond  required,  procured  a  third  party  to  execute  and  deposit  a 
mortgage  in  lieu  thereof,  as  provided  by  §  117  of  The  Code.  Pending 
the  action,  the  mortgagor  purchased  at  a  tax  sale  a  portion  of  the  land 
in  suit.  The  plaintiff  recovered  against  the  defendant,  and,  in  attempt- 
ing to  enforce  his  recovery  of  costs  and  damages  by  a  foreclosure  of  the 
mortgage,  was  opposed  by  the  mortgagor's  application  to  have  a  refer- 
ence and  adjustment  of  their  relative  interests  in  the  land  recovered,  and 
to  be  credited  with  his  share  thereof:  Held^  that  the  application  was 
properly  denied,  the  mortgagor's  interest,  if  any,  being  wholl}^  foreign 
to  tne  action,  and  he  could  not  be  allowed  in  this  manner  to  interfere 
with  plaintiff's  rights  under  his  judgment.     Rjan  v.  Martin,  104-176. 

Although  a  parol  contract  to  convey  land  is  void  by  our  statute  of 
frauds,  vet,  if  the  vendee,  relying  thereupon,  pays  the  purchase-money 
and  makes  improvements,  he  cannot  be  ousted  until  the  vendor  repays 
the  purchase-money  and  makes  compensation  for  the  value  of  the 
improvements,  and  these  facts  constitute  a  valid  equitable  counterclaim 
in  an  actioh  by  the  vendor  to  recover  possession  of  the  land.  Daniel  v. 
Crumpler,  75-184. 

Coimterclaim  upon  cancellation  of  deed  for  duress. — Upon  cancellation  of 
a  deed  alleged  to  have  been  executed  under  duress,  while  the  plaintiff  is 
entitled  to  a  restoration  of  the  land,  with  compensation  for  its  use  and 
for  damages  sustained,  the  defendant  is  entitled  to  a  counterclaim  for  the 
increased  value  by  reason  of  improvements  put  by  him  on  the  land,  and 
for  the  purchase-^money.     Reed  v.  Exum,  84-430. 

Beftdency  in  quantity  of  land. — Semble^  that  to  an  action  for  the  pur- 
chase-money of  land,  the  defendant  can  plead  a  deficiency  in  the  quan- 
tity cont]:acted  for,  and  ask  an  abiatement  pro  rata  to  be  credited  on  the 
note.    Hutchinson  v.  Smith,  68-351. 

Action  ibr  rent. — Where  lessors  sue  lessees  for  rent,  the  latter  are  enti- 
tled, as  a  counterclaim,  to  plead  that  the  lessors  had  1^0  right  to  make 
the  lease,  and  that  the  real  owners  thereof  have  brought  suit  against  one 
of  the  lessees,  and  will  recover  damages  for  its  use  during  such  lease. 
McKesson  v.  Mendenhall,  64-286. 

Vo  coonterclaim  Ibr  pnrcliaee-money,  when. — Where  the  husband  oi  B,fefne 
covert  does  not  join  in  a  deed  of  her  land,  and  her  privy  examination  is 
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not  taken,  the  deed  is  a  nullity,  and  the  vendee  can  maintain  no  counter- 
claim against  the  woman  personally  for  the  purchase-money  paid  by 
her,  nor  for  betterments.  Scott  v.  Battle,  85-184,  overruling  Daniel  v. 
Crumpler,  75-184. 

In  an  aetion  on  a  bond  to  make  title. — In  an  action  for  damages  for  non- 
performance of  a  bond  to  make  title,  a  note  given  to  one  of  the  obligors 
to  induce  her  to  submit  to  a  privy  examination,  cannot  be  set  up  as  a 
counterclaim.     Utley  v.  Foy,  70-308. 

Counterclaim  tor  damages  to  the  reversionary  interest. — In  a  suit  by  the 
grantor  of  a  life-estate  upon  a  bond  for  the  purchase-money  thereof,  the 
plaintiff  and  defendant  being  tenants  in  common  of  the  reversion,  the 
defendant  cannot  set  up  a  counterclaim  for  damages  done  by  the  plain- 
tiff to  the  inheritance  by  cutting  timber  before  the  sale  to  the  defendant. 
Devries  v.  Warren,  82-356. 

Purchaser  at  a  mortgage  sale. — While  one  who  acquires  the  estate  of  the 
first  purchaser,  under  a  mortgage  sale,  is  affected  with  notice  of  any 
defect  in  the  title,  and  cannot  claim  an  allowance  for  betterments  as  such, 
he  can  set  up  an  equitable  counterclaim  to  the  demand  of  the  real 
owner  for  rents  and  profits.     Scott  v.  Battle,  85-184. 

Trespass  on  land. — In  an  action  for  trespass  for  wrongful  entry  on  land 
and  cutting  timber,  where  the  defendant  filed  a  counterclaim,  alleging 
that  the  plaintiffs  had  wrongfully  raised  a  dam  and  ponded  water  back 
on  defendant's  land,  which  was  part  of  the  land  described  in  the  com- 
plaint as  that  on  which  the  alleged  trespass  had  been  committed  :  Held, 
that  the  counterclaim  was  not  connected  with  cause  of  action,  and  that 
a  demurrer  thereto  was  properly  sustained.  Bazeniore  v.  Bridgers, 
105-191. 

Owelty  of  partition. — ^Where  a  sum  is  charged  on  the  share  of  one  ten- 
ant in  common  for  owelty  of  partition,  he  may  set  up  as  a  counterclaim 
any  damage  he  may  have  sustained  by  having  been  evicted  from  a  part 
of  his  share  in  the  land  bv  a  superior  title,  in  an  action  to  enforce  the 
charge  against  him.     Huntley  v.  Cline,  93-458. 

Damages  on  an  injunction. — Where  the  plaintiff  sues  out  an  injunction 
against  cutting  timber,  and  the  defendant  avers  title  in  himself,  and  that 
the  plaintiff  is  cutting  and  carrying  away  the  defendant's  timber,  and 
asks  an  injunction  and  receiver,  the  answer  raises  a  counterclaim  proper 
for  the  consideration  of  the  court.     lyumber  Co,  v.  Wallace,  93-22. 

Damages  on  an  attachment. — No  cause  of  action  for  wrongfully  suing  out 
a  warrant  of  attachment  can  arise  until  there  has  been  a  legal  deter- 
mination of  the  proceedings  thereunder.     Kramer  v.  Electric  Light  Co., 

95-277. 

Claim  sounding  in  damages. — It  seems  that  a  claim  soundine  in  damages 
could  be  used  as  a  set-off.  Raisin  v.  Thomas,  88-148 ;  Wilson  v.  Char- 
lotte, 108-12 I. 

W^here  plaintiff  sues  on  a  note,  and  the  defendant  admits  tlie  cause  of 
action,  but  pleads  a  counterclaim  sounding  in  damages,  which  is  the  only 
matter  triea  before  the  jury,  who  find  a  verdict  in  the  defendant's  favor, 
the  amount  of  the  note  sued  on  by  the  plaintiff  must  be  deducted  from 
the  damages  given  by  the  jury,  and  judgment  only  entered  for  the  bal- 
ance.    Bush  V.  Hall,  95-82. 

Action  Ibr  goods  sold  and  delivered. — In  an  action  to  recover  the  price  of 
goods  sold  and  delivered,  the  defendant  may  set  up  as  a  counter-claim 
that  the  goods  were  not  such  as  he  contracted  to  receive ;  since  he 


CLARK'S  CODE   OF  CIVIL  PROCEDURE.  1 83 

might  have  had  an  action  for  damages  therefor,  even  though  he  had 
received  and  used  the  goods.  Howie  v.  Rea,  70-559;  Cox  v.  Long, 
69-7  ;  Hurst  v.  Everett,  91-399. 

False  reprasentatioBB. — ^If  representations  made  by  one  party  to  a  con- 
tract, which  ma^  be  reasonably  relied  on  by  the  other,  constitute  a 
material  inducement  to  the  contract,  are  knowingly  false,  cause  loss  to 
the  party  relying  on  them,  and  such  other  party  has  acted  with  ordi- 
nary prudence,  he  is  entitled  to  equitable  relief  upon  such  counter- 
claim.    Walsh  V.  Hall,  66-233. 

False  warranty. — In  an  action  for  the  specific  recovery  of  a  horse,  the 
defendant  pleaded  as  a  counterclaim,  that  the  plaintiff  sold  the  horse 
to  the  defendant,  and,  at  the  time  of  the  sale,  warranted  that  he  was 
sound,  which  warranty  was  false,  in  consequence  of  which  the  defend- 
ant had  been  damaged  :  Held^  that  the  counterclaim  arose  out  of  the 
transaction  set  out  in  the  complaint,  and  was  properly  pleaded  as  a 
counterclaim.     Wilson  v.  Hughes,  94-182. 

Fraud  or  mistake  a  valid  counterclaim. — Where  a  horse,  exchanged  for  land, 
returned  to  its  first  owner,  upon  action  brought  to  recover  possession  : 
Held^  that  fraud  in  the  sale  of  the  land  for  which  it  had  been  exchanged 
was  a  valid  counterclaim  against  the  party  obtaining  the  horse  by  such 
fraud.    Walsh  v.  Hall,  66-233. 

The  allegation  of  fraud  or  mistake  in  the  consideration  of  the  bond 
sued  on  could  not  be  set  up  as  a  defence  at  law,  but  would  be  ground 
for  relief  in  equity.  It  is,  therefore,  a  valid  counterclaim  in  an  action 
on  the  bond.     Hall  v.  Commissioners,  74-130. 

Mntaal  stipnlations  in  a  contract. — The  stipulations  contained  in  a  con- 
tract in  these  words,  viz :  "A  contracts  with  B  to  furnish  from  500  to 
1,000  bushels  of  coal  daily,  at  6\  cents  per  bushel,  to  be  measured  at  the 
pit ;  B  to  furnish  timber  gratis  whenever  he  may  see  fit,  reserving  groves 
and  fruit  trees,  and  advance  to  A  all  the  money,  weekly,  necessary  to  pay 
off  the  wood-choppers;  coal  to  be  paid  for  on  delivery,"  are  mutually 
dependent,  and  if,  without  fault  on  the  part  of  B,  and  without  legal 
excuse,  the  other,  A,  fails  to  deliver  the  quantity  of  coal  agreed  to  be 
delivered,  B,  being  sued  for  the  value  of  the  coal,  etc.,  furnished,  may 
properly  set  up  such  failure  by  way  of  counterclaim.  Burton  v.  Wilkes, 
66-004.    See,  also,  Wilson  v.  Charlotte,  108-121. 

Bank  notes. — ^The  maker  of  a  note  due  a  bank  has  a  right  to  tender  in 

Sayment  of  such  note  the  bills  issued  by  the  bank,  and  he  cannot  be 
eprived  of  such  right  either  by  the  assignment  of  the  bank  or  by  act 
of  the  legislature.  Blount  v.  Windley,  &-i  ;  Mann  v.  Blount,  65-99  » 
and  such  right  extends  to  the  payment  of  judgments  in  favor  of  the 
bank  in  its  own  bills.     Bank  v.  Tiddy,  67-169 ;  Bank  v.  Hart,  67-264. 

Conversion  of  personal  property  of  married  woman.  —Where  the  purchaser 
of  the  separate  personal  property  of  a  married  woman,  sold  under  exe- 
cution for  a  debt  of  her  husband,  is  sued  after  the  wife's  death  by  the 
husband  as  administrator  for  such  conversion,  he  cannot  set  up  as  a 
counterclaim  his  claim  to  be  reimbursed  the  amount  of  his  bid  at  such 
sale.    HoUiday  v.  McMillan,  83-270. 

• 

Covenant  not  to  sue. — A  covenant  not  to  sue  the  defendant  may  be  made 
available  by  the  latter,  by  way  of  counterclaim,  to  defeat  an  action 
brought  in  violation  thereof.    Harshaw  v.  Woodfin,  64-568. 

Title  in  a  third  person. — The  defendant  in  claim  and  delivery  cannot  set 
up  as  a  counterclaim  that  the  title  to  the  property  is  in  a  third  person. 
Holmes  v.  Godwin,  69-467. 
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Indiyidnal  iadebtedness  of  members  of  a  partnenUp. — When  a  defendant  is 
sued  on  a  debt  due  a  partnership,  he  may  set  off  against  it  the  individual 
indebtedness  of  one  or  all  the  partners  to  himself.  Sloan  v.  McDowell, 
71-356. 

Action  by  personal  representative. — In  an  action  by  the  personal  repre- 
sentative of  the  owner,  for  claim  and  delivery  of  a  horse,  against  the 
bailee,  the  defendant  cannot  set  up  as  a  counterclaim  the  debt  due  him 
for  feeding  and  taking  care  of  the  horse.     Mauney  v.  Ingram,  78-96. 

Agreement  with  the  administrator. — Where  a  part^  bought  at  an  admin- 
istrator's sale  under  an  agreement  that  the  administrator  was  to  take 
and  pay  for  part  of  the  articles  purchased,  and  the  purchaser  executed 
his  note  for  the  whole  amount :  Hcldy  that  this  agreement  can  be  pleaded 
in  a  suit  by  the  administrator  on  the  note  as  a  counterclaim  for  the  part 
of  the  purchases  the  adjjiinistrator  agreed  to  pay  for.     Clark  v.  Clark, 

65-655.  . 

Action  begnn  belbre  C.  C.  P. — In  an  action  of  ejectment  began  before 
the  adoption  of  The  Code,  and  tried  afterwards,  the  defendant  cannot 
set  up  an  equitable  counterclaim  under  this  section.     Gaither  v.  Gibson, 

63-93- 
But  this  does  not  prevent  the  equitable  owner  of  land  from  demanding 

specific  performance,  notwithstanding  the  action  was  instituted  prior  to 

1868.     Young  V.  GriflSth,  79-201. 

Belbre  a  Justice  of  the  peace. — No  counterclaim  can  be  entertained  by  a 
justice  of  the  peace,  the  amount  of  which  exceeds  his  jurisdiction.  Boyett 
-V.  Vaughan,  85-363  ;  Meneely  v.  Craven,  86-364 ;  Derr  v.  Stubbs,  83-559, 

Contra^  a  defendant  in  a  justice's  court  can  plead  by  way  of  defence  a 
set-off  which  is  over  two  hundred  dollars.     McClenahan  v.  Cotten,  83- 

332. 

Neither  a  justice  of  the  peace  nor  the  superior  court  on  appeal  has 
jurisdiction  of  a  counterclaim  in  damages  assessed  at  over,  though  vol- 
untarily reduced  to,  |2oo.     Raisin  v.  Thomas,  88--148. 

On  appeal  from  a  justice. — ^The  court  may  allow  a  defendant  to  set  up 
a  counterclaim,  after  an  appeal  from  a  justice's  judgment,  in  its  discre- 
tion.   Johnson  v.  Rowland,  80-1  ;  Thomas  v.  Simpson,  80-4. 

No  amendment  in  the  superior  court  will  be  allowed  in  a  case  on  ap- 
peal from  a  justice  which  would  permit  a  counterclaim  to  be  pleaded 
which  is  in  amount  beyond  the  justice's  jurisdiction.  Meneely  v.  Cra- 
ven, 86-364. 

Where  several  actions  are  brought  in  the  justice's  court,  the  defend- 
ant has  the  right  to  set  up  such  defence  in  each  until  the  amount  of  his 
damages  is  exhausted,  and,  on  appeal  to  the  superior  court,  if  the 
actions  are  consolidated,  he  can  recoup  the  whole  amount  in  the  one 
action.     Hurst  v.  Everett,  91-399. 

(2)  In  an  action  arising  on  contract,  any  other  cause  of 
action  arising  also  on  contract  and  existing  at  the  com- 
mencement of  the  action. 

Counterclaim  must  exist  when  action  brought. — A  counterclaim  must  exist 
at  time  of  bringing  action.     Hogan  v.  Kirkland,  64-250. 

An  answer  setting  up  a  counterclaim,  but  which  fails  to  allege  that 
the  same  subsisted  between  the  parties  when  the  action  begun,  or  arose 
out  of,  or  was  connected  with,  the  subject  of  the  plaintiff's  action,  is 
demurrable.     Reynolds  v.  Smathers,  87-24. 
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ConntercUdm  TsHd  against  a  lien. — In  an  action  upon  contract,  though  a 
lien  upon  property  is  involved,  it  is  comjjetent  for  the  defendant  to 
extinguish  the  debt  by  proof  of  a  counterclaim.     Poston  v.  Rose,  87-279. 

If  the  oonnterclaim  is  pertinent. — If  the  answer  presents  new  matter, 
which  is  pertinent  and  iona  fide  relied  on,  the  regular  mode  to  test  its 
legal  sufficiency  as  a  defence  is  by  a  demurrer.     Hull  v.  Carter,  83-249. 

Konsnit. — When  the  counterclaim  does  not  arise  out  of  the  same  trans- 
action as  the  plaintiff's  cause  of  action,  but  falls  under  this  subdivision, 
the  plaintiff  may  submit  to  a  nonsuit  In  such  case  the  defendant  may 
either  withdraw  his  counterclaim,  when  the  action  will  be  at  an  end,  or 
he  maj  proceed  to  try  it,  if  he  so  elects.  Whedbee  v.  Leggett,  92-469 ; 
McNeill  v.  Lawton,  97-16. 

Damages. — Damages  to  realty  are  not  a  counterclaim  to  an  action  on 
contract  for  payment  of  money.     Street  v.  Bryan,  65-619. 

Damages  for  a  breach  of  a  covenant  not  to  sue  may  be  set  up  as  a 
counterclaim.     Russell  v.  Adderton,  64-417. 

Where  personal  property  is  tortiously  taken  and  sold,  the  owner  may 
waive  the  tort,  affirm  the  sale  and  recover  for  money  had  and  received, 
and  such  claim  for  damages  can  be  pleaded  as  a  counterclaim  to  an 
action  on  a  contract.     Wall  v.  Williams,  91-477. 

Suit  by  the  state. — A  person  indebted  to  the  state,  when  sued  upon  such 
indebtedness,  cannot  set  up  as  a  counterclaim  the  indebtedness  of  the 
state  to  him  upon  past  due  coupons  of  its  bonds.  Battle  v.  Thompson, 
65-406. 

Municipal  oorporation. — ^Where  a  municipal  corporation  is  indebted  to  a 
tax-payer,  the  latter  is  not  entitled,  cither  in  law  or  equity,  to  have  the 
amount  due  him  applied  as  a  set-off  or  counterclaim  against  the  amount 
he  owes  for  taxes.     Gatling  v.  Commissioners,  92-536. 

Action  by  or  against  a  personal  representative. — A  defendant  sued  as  a  per- 
sonal representative  cannot  use  as  a  set-off  or  counterclaim,  against  a 
creditor  of  the  estate,  a  claim  against  such  creditor  purchased  subsequent 
to  the  death  of  the  testator  or  intestate.     McClenahan  v.  Gotten,  83-332. 

Where  an  estate  is  insolvent  no  counterclaim  against  an  action  by  the 
personal  representative,  beyond  the  ratable  proportion  of  him  who 
pleads  the  counterclaim  to  the  assets,  will  be  allowed.  Rountree  v. 
Britt,  94-104  ;  Pate  v.  Oliver,  104-458. 

Where  an  administrator  recovers  judgment  upon  his  cause  of  action, 
and  the  defendant  also  upon  his  counterclaim,  the  former  is  entitled  to 
an  execution  for  the  entire  amount  of  his  recovery;  but  the  execution 
on  the  defendant's  judgment  will  be  stayed  until  it  is  ascertained  what 
amount  of  the  assets  of  the  estate  of  the  intestate  is  applicable  thereto. 
Rountree  v.  Britt,  94-104. 

While  one  who  is  sued  hj  an  administrator,  cannot  set  up  a  demand 
in  his  favor  against  the  plaintiff  in  his  individual  capacity,  as  a  counter- 
claim or  set-off,  yet  if  the  administrator  is  insolvent,  and  a  portion  of 
the  recovery  will  belong  to  him  in  his  individual  capacity,  such  claim 
may  be  set  up  as  a  retainer  in  the  nature  of  a  set-offT  Carr  v.  Askew, 
94-194. 

Plaintiffs  sued  the  defendant,  who  was  their  step-father,  and  adminis- 
trator of  their  deceased  father,  for  their  distributive  shares  in  their 
father's  estate.  The  defendant  set  up  as  a  counterclaim  the  money 
expended  by  him  in  the  necessary  support  of  plaintiffs  during  their 
minority,  and  while  they  lived  with  him  as  a  part  of  his  family  :  Held^ 
<i)  that  as  plaintiffs'  demand  was  against  the  defendant  personally,  for  an 
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estate  wasted  and  misapplied,  there  was  no  want  of  mutuality  in  defend- 
ant's demand  for  reduction  of  plaintiffs'  claim,  although  it  was  not 
strictly  a  counterclaim  ;  (2)  that  as  the  parties  in  this  cause  constituted 
one  family,  and  were  provided  for  in  common,  and  it  did  not  appear  that 
the  defendant  step-father  had  not  means  of  his  own,  sufficient  for  the 
support  of  the  plaintiffs,  plaintiffs  incurred  no  liability  to  defendant, 
upon  an  implied  contract,  for  their  support  and  maintenance.  Mull  v. 
Walker,  ioa-46. 

Faneral  expenses. — A  claim  for  funeral  expenses  can  be  pleaded  as  a 
set-off,  in  a  suit  brought  by  the  personal  representative  for  a  debt  due 
the  deceased.     Barbee  v.  Green,  86-158. 

Legacy. — A  legatee  can  set  up  an  account  due  him  from  an  estate  as  a 
counterclaim  to  a  suit  on  a  note  due  by  him  to  the  executors.  Whedbee 
V.  Reddick,  7^521. 

Purchase  by  creditor  at  an  administrator's  sale. — A  creditor  of  one  de- 
ceased, by  note  (there  being  no  other  debt  of  equal  or  higher  dignity), 
became  purchaser  at  a  sale  by  the  administratrix,  and  gave  bond  on  that 
account  (in  an  amount  less  than  that  of  his  claim),  and  this  bond  consti- 
tuted the  whole  assets  of  the  estate ;  after  the  bond  became  due,  the 
administratrix,  who,  with  her  sureties,  was  then  insolvent,  assigned  it 
by  endorsement  for  value,  to  one  who  was,  to  a  small  amount,  creditor  of 
the  estate  by  account :  Heldy  that  the  creditor  by  note  was  entitled  to 
bring  in  his  debt  as  a  counterclaim  against  an  action  upon  his  bond, 
whether  by  the  administratrix  or  her  assignee.  Ransom  v.  McClees, 
64-17. 

Note  assigned  after  maturity. — A  note  assigned  after  maturity  is  subject, 
in  the  hands  of  the  assignee,  to  any  set-off  or  other  defence  existing  at 
the  time  of  the  assignment,  or  before  notice  thereof,  against  the  assignor. 
Harris  v.  Burwell,  65-584 ;  Martin  v.  Richardson,  68-255,  overruling 
McConnaughey  v.  Chambers,  64-284,  and  Neal  v.  Lea,  64-678. 

Note  assigned  before  maturity. — A  negotiable  note,  endorsed  before  matu- 
rity, is  not  subject,  in  the  hands  of  the  endorsee,  to  a  set-off  in  favor  of 
the  maker,  of  a  debt  due  by  the  payee  at  the  time  the  note  was  made  ; 
and  the  presumption  of  the  law  is  that  the  holder  of  negotiable  paper 
takes  it  for  value  and  before  dishonor,  and  that  an  undated  endorsement 
was  made  at  the  date  of  the  note.    Tredwell  v.  Blount,  86-33. 

Assignment  of  non-negotiable  paper. — An  assignee  for  value  of  non- 
negotiable  paper,  who  takes  it  even  before  due,  and  without  notice  of 
equities  between  prior  parties  thereto,  holds  it  subject  to  all  ecjuities  and 
counterclaims  existing  at  the  time  the  maker  received  notice  of  the 
assignment.     Bank  v.  Bynum,  84-24. 

Claim  purchased  by  a  debtor  after  a  general  assignment  by  the  creditor. — A 
claim  assigned  by  the  creditor  of  a  firm  after  the  registration  of  a  deed 
in  trust,  executed  by  the  firm  to  a  trustee  to  pay  debts,  is  not  a  counter- 
claim in  an  action  by  the  trustee.  The  assignee  of  such  claim  is  onl^ 
entitled  to  share,  as  the  creditor  would  have  been,  in  the  pro  rata  distri- 
bution of  the  assets  when  collected.     Brown  v.  Brittain,  84-552. 

Purchase  of  note  of  insolvent  plaintiff  after  suit  brought.— Where  the 
defendant  purchased  a  note  on  the  plaintiff  during  the  week  of  the  trial 
term  of  the  action,  he  is  not  entitled  to  have  it  applied  in  satisfaction  of 
the  plaintiff's  claim.  Such  a  esse  is  not  embraced  by  the  second  clause 
of  tnis  section,  because  it  was  not  *' existing  at  the  commencement  of 
the  action  ;"  nor  by  the  first  clause  of  said  section,  as  it  is  not  *'con- 
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nected  with  the  subject  of  the  action/'  Neither  has  the  defendant  any 
right  to  an  equitable  set-off  upon  the  mere  ground  of  insolvency  of  the 
plaintiff.     Riddick  v.  Moore,  65-382. 

ComtiiifeBt  liability  of  surety. — ^The  surety  to  an  insolvent  debtor  cannot 
be  compelled  to  pay  a  debt  he  owes  his  principal  until  relieved  of  the 
resj>onsibility  of  his  suretyship,  and  he  may  plead  this  as  a  counterclaim 
against  his  principal  or  his  assignee  with  notice,  and  this,  though  the 
principal  has  been  adjudged  a  bankrupt,  and  such  debt  has  been  assigned 
him  in  his  exemptions.     Scott  v.  Timberlake,  83-382. 

This  defence  vnll  avail  the  surety  equally  against  an  assignee  of  the 
note  past  due  when  assigned,  or  assign^  with  notice.  Walker  v.  Dicks, 
80-263. 

An  a^J^uted  aceoimt. — A  claim  for  services,  when  once  adjusted  and 
allowed  by  the  parties,  cannot  be  attacked  for  illegality,  when  presented 
as  a  counterclaim  against  the  assignee  of  the  party  for  whom  the  ser- 
vices were  rendered.     Lusk  v.  Patton,  70-701. 

Snit  by  a  ibrm, — Where  a  firm  brings  a  defendant  into  a  court  to  answer 
a  claim  for  a  debt  which  he  owes  them,  he  may  not  only  require  them, 
but  either  one  of  them,  to  answer  for  a  debt  due  him,  whether  it  is  con- 
nected specially  with  their  claim  against  him,  or  is  an  independent  claim. 
Sloan  V.  McDowell,  71-356. 

Seej  also,  cases  under  preceding  subsection  and  under  |  243,  subsection 
2,  anU. 

Set-oif. — The  defence  of  set-off,  as  heretofore  administered,  has  been 
merged  by  The  Code  in  that  of  counterclaim.     Neal  v.  Lea,  64-678. 

Judgment  as  a  set-off. — ^The  clause  of  The  Code  which  forbids  an  action 
upon  the  judgment  of  any  court,  other  than  that  of  a  justice  of  the 
peace,  without  leave,  does  not  forbid  the  use  of  such  judgments  as  sets- 
off.    McClenahan  v.  Cotten,  83-332. 

Where  A  is  sued  by  the  executrix  of  B,  on  a  note  given  for  the  pur- 
chase of  land  sold  by  the  executrix,  and  on  the  trial  A  offers  as  a  set-off 
a  judgment  paid  by  him  as  B's  surety,  this,  in  administration  granted 
prior  to  ist  of  July,  1869,  is  not  a  counterclaim.     McLean  v.  Leach,  68-95. 

Before  C.  C.  P. — Where  an  action  was  commenced  before  C.  C.  P., 
unliquidated  damages  arising  on  executory  contract,  are  not  a  set-off  as 
a  counterclaim.    Terrell  v.  Walker,  66-224. 

See.  245.    Several  defences.    C.  C.  P., «.  102. 

The  defendant  may  set  forth  by  answer  as  many  defences 
and  counterclaims  as  he  may  have,  whether  they  be  such 
as  have  been  theretofore  denominated  legal,  equitable,  or 
both.  They  must  each  be  separately  stated  and  numbered, 
and  refer  to  the  cause  of  action  which  they  are  intended  to 
answer,  in  such  manner  that  they  may  be  intelligibly  dis- 
tinguished. 

IncoBBistent  defences. — Inconsistent  defences  in  an  answer  are  admissible 
if  properly  and  distinctly  set  out.  Ten  Broeck  v.  Orchard,  79-518;  Reed 
V.  Reed,  93-462. 
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Where  a  defendant  sued  for  an  account,  sets  up  in  his  answer  matter 
in  bar  of  an  account,  but  also  demands  a  reference  and  account,  the 
demand  for  the  account  will  not  be  construed  as  a  waiver  of  the  other 
defences,  but  must  be  understood  as  contingent  upon  the  failure  of  the 
other  defences.  Therefore,  such  a  demand  in  answer  is  not  a  variance. 
Mull  V.  Walker,  100-46. 

Several  defences. — Where  there  are  several  defences  to  the  same  cause 
of  action,  they  may  all  be  pleaded,  but  each  is  as  separate  and  independ- 
ent of  the  other  as  if  contained  in  different  records.  Sumner  v.  Chip- 
man,  65-623;  Keathley  v.  Branch,  88-379. 

Botli  legal  and  equitable  defences. — A  defendant  may  set  up  any  defence 
which  would  have  been  available  under  the  old  mode  of  procedure, 
either  in  a  court  of  law  or  court  of  equity.     Clark  v.  Clark,  65-655. 

The  defendant  can  set  up  as  many  defences  as  he  may  have,  either 
legal  or  equitable,  or  both.  Melvin  v.  Stephens,  82-283;  Bean  v.  Rail- 
road, 107-731. 

Under  the  former  practice,  in  actions  on  a  special  contract  to  pay  for 
services  to  be  rendered,  and  which  were  rendered;  no  evidence  in  defence 
or  to  reduce  the  recovery  was  admissible  to  prove  any  misconduct  on  the 
part  of  the  plaintiff  or  dereliction  in  the  service;  but,  since  The  Code, 
this  defence  may  be  set  up  and  the  entire  controversy  settled  in  one 
action.     Chamblee  v.  Baker,  95-9S. 

Where  one  advances  money  to  pay  the  balance  on  purchase  of  land 
for  another,  and  takes  title  to  himself,  he  and  those  who  claim  under 
him  hold  the  legal  title  in  trust  for  the  original  vendee;  and  when  these 
facts  sufficiently  appear  from  the  pleadings  or  proofs,  the  court  will 
administer  the  appropriate  remedy,  though  it  may  not  be  in  ^response  to 
the  specific  prayer  for  relief  in  the  answer.     Dempsey  v.  Rhodes,  93-120. 

Kot  a  defence. — Where,  in  an  action  to  have  an  alleged  forged  mortgage 
cancelled  as  a  cloud  upon  title,  the  defendant  sets  up  as  a  defence  that 
the  money  advanced  upon  such  forged  mortgage  was  used  to  pay  off  a 
prior  genuine  mortgage,  and  asks  to  be  subrogated  to  the  rights  of  the 
first  mortgagee:  It  was  held^  that  these  facts  could  not  be  pleaded,  either 
as  a  defence  or  counterclaim,  in  this  action,  but  the  defendant  must  set 
them  up  in  a  new  action.     Byerly  v.  Humphrey,  95-151. 

SeCy  also,  Gibson  v.  Barbour,  100-192. 

False  representations. — False  representations,  if  acted  upon,  are  an 
equitable  defence.     Walsh  v.  Hall,  66-233. 

Answer  will  be  ngected,  when, — An  answer  which  fails  to  state  separately 
the  distinct  grounds  of  defence  will  be  rejected  if  excepted  to  in  apt 
time.     Keathley  v.  Branch,  88-379. 

Sec*  246.    Demurrer  and  answer.    C.  C  B.,  «.  103. 

The  defendant  may  demur  to  one  or  more  of  several 
causes  of  action  stated  in  the  complaint,  and  answer  to 
the  residue. 

Cannot  answer  and  demnr. — A  defendant  cannot  answer  and  demur  to 
the  same  cause  of  action^  at  the  same  time.  Von  Glahn  v.  DeRossett, 
76-292.    See  1 184,  ante, 

A  defendant  having  proceeded  to  answer,  etc.,  without  reference  to  a 
demurrer  previously  filed,  is  held  to  have  waived  it.  Wilson  v.  Pearson, 
102-290. 
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The  same  defendant  may  demur  to  one  and  answer  as  to  another  of 
two  or  more  causes  of  action  in  one  complaint;  or,  as  to  a  single  cause 
of  action,  some  defendants  may  answer  atid  some  may  demur,  and  the 
issues  of  law  will,  in  either  event,  be  so  raised  as  to  require  the  court  to 
pass  upon  them«    Conant  v.  Barnard,  103-315. 

Demurrer  must  be  to  an  entire  eanse  of  action. — The  demurrer,  however, 
must  be  to  an  entire  cause  of  action  or  defence,  and  not  to  the  separate 
allegations  of  such  cause  of  action  or  defence.   Sumner  v.  Young,  65-579. 

See,  also,  cases  cited  under  2  238,  ante. 

Where  there  are  several  defendants. — Where  stockholders  of  a  bank  are 
sued  upon  their  joint  liability,  a  part  cannot  demur  and  the  rest  answ^er. 
Their  liability  is  joint  and  inseparable,  and  their  interest  in  the  ques- 
tions involved  are  identical ;  and  one  cannot  be  allowed  to  demur  and 
another  answer,  any  more  than  a  single  defendant  could  be  allowed  to 
demur  and  answer  at  the  same  time.     Von  Glahn  v.  DeRossett,  76-292. 

Sec.  247*    Sham  and  irrelevant  defences*    C.  C.  I*,,  8. 104. 

Sham  and  irrelevant  answers  and  defences  may  be 
stricken  out  on  motion,  and  upon  such  terms  as  the  court 
may,  in  its  discretion,  impose. 

Should  not  be  held  firivolons  unless  palpably  so. — The  court  will  not  readily 
decide  an  answer  to  be  frivolous,  which  was  intended  to  raise  a  serious 
question.     Erwiu  v.  Lowery,  64-231. 

An  answer  should  not  be  stricken  out  as  frivolous  where  the  matter 
objected  to,  as  presented,  or  in  any  other  form,  might  constitute  a 
defence.     Boone  v.  Hardie,  83-470. 

An  answer  should  not  be  held  frivolous,  unless  palpably  so.  Hull  v. 
Carter,  83-249 ;  Womble  v.  Fraps,  77-198.  Semble,  that  a  refusal  to  hold 
an  answer  frivolous,  is  not  appealable.     Hull  v.  Carter,  83-249. 

Kot  frivolous. — A  denial  of  certain  of  the  allegations  of  the  complaint, 
made  in  the  form  prescribed,  i.  e.^  of  any  knowledge  or  information 
thereof,  sufficient  to  form  a  belief,  being  allowed  by  the  Code  of  Civil 
Procedure,  raises,  when  interposed,  a  sufficient  issue  ;  and  such  answer 
cannot  be  stricken  out  as  a  sham  defence.     Bank  v.  Charlotte,  75-45. 

An  answer  to  a  complaint  on  a  covenant  for  the  payment  of  money, 
executed  by  the  defendants,  and  alleged  to  have  become  the  property  of 
the  plaintiff  by  successive  assignments,  which  alleges  that  there  was  a 
condition  underwritten  said  covenant,  to  make  it  void  if  the  land,  for 
which  the  covenant  was  g[iven,  was  subject  to  encumbrances,  and  that 
at  the  time  of  the  execution  of  the  same,  said  land  was  subject  to  the 
lien  of  an  execution  against  the  covenantee,  and  further,  that  the  assign- 
ment of  the  covenant  from  the  covenantee  was  procured  by  duress  and 
fraud,  and  while  the  covenantee  was  mentally  incapacitated  to  contract, 
and  that  the  plaintiff  took  his  assignment  with  full  knowledge  of  these 
facts,  and  that  the  plaintiff  had  caused  a  previous  action  on  the  same  in  the 
name  of  the  covenantee,  to  be  brought,  which  had  been  dismissed,  and 
had  filed  a  bill  to  compel  the  covenantee  to  allow  the  use  of  his  name 
for  that  pur})Ose,  which  had  also  been  dismissed,  and  that  afterwards  the 
defendant  had,  after  a  full  account  with  the  covenantee,  procured  his 
release  of  the  cause  of  action  :  Heldy  that  such  defences  are  not  frivo- 
lous, but  arc  worthy  of  serious  consideration.    Swepson  v.  Harvey,  66-436. 
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Distinction  between  a  sham  defmce  and  an  irrelevant  or  friTolona  one. — A 
sham  answer  is  false  in  fact ;  an  irrelevant  or  frivolous  one  has  no  sub- 
stantial relation  to  the  controversy,  and  presents  no  defence  to  the  action, 
though  its  contents  be  true.     Howell  v.  Ferguson,  87-113. 

Sluun  and  firivoloiM  answers.  — A  frivolous  answer  is  one  which  is  mani- 
festly impertinent,  alleging  matters  which  do  not  affect  the  plaintiff's 
right  to  recover.     Dail  v.  Harper,  83-4 ;  Brogden  v.  Henry,  83-274. 

An  answer  averring  that  **  no  allegation  of  the  complaint  is  true,"  will 
be  stricken  out  on  motion,  as  frivolous.  Flack  v.  Dawson,  69-42 ; 
Holmes  v.  Godwin,  69-467. 

An  answer  denying  "the  complaint,  and  each  and  every  allegation 
therein  contained,"  is  sham  and  irrelevant,  and  should  be  stricken  out 
on  motion.     Shehan  v.  Malone,  71-440. 

In  an  action  against  a  tax-collector  for  failure  to  collect  and  pay 
over  the  county  taxes,  an  answer  setting  up,  as  a  sole  defence,  a  coun- 
terclaim based  on  an  equal  or  greater  amount  of  county  debts  paid  off 
and  taken  up  by  him,  should  be  stricken  out  as  a  sham  defence,  since 
the  tax-list  is  in  the  nature  of  an  execution  in  the  hands  of  a  tax-col- 
lector, on  which  he  is  bound  to  make  the  money.  Com'rs  v.  Piercy, 
72-181. 

To  a  complaint  by  an  executor,  in  which  the  execution  by  the  defend- 
ant of  the  bond  sued  on,  the  death  of  the  obligee,  the  appointment  and 
Qualification  of  the  plaintiff,  and  that  no  payment  had  been  made,  w^ere 
auly  averred,  the  defendant  answered  that  he  was  informed  and  believed 
that  the  plaintiff  w^as  not  the  owner  of  the  bond  at  the  time  of  the  com- 
mencement of  the  action  :  //eld,  that  the  answer  was  sham  and  irrele- 
vant, and,  on  motion,  was  properly  stricken  from  the  record.  Deloatch 
V.  Vinson,  108-147. 

Frivolous  demurrers. — In  an  action  upon  a  note  made  in  1865,  a  demur- 
rer which  alleges  (i)  "that  the  prayer  for  judgment  does  not  set  out  any 
amount  as  claimed  ;  and  (3)  that  it  would  seem  that  the  plaintiff  desired 
to  claim  the  value  of  gold  at  the  time  the  note  was  given,  and  not  when 
it  fell  due,"  is  frivolous,  and  should  be  stricken  out  as  sham  and  irrele- 
vant.    Dunn  V.  Barnes,  73-273. 

A  demurrer  which  raises  no  serious  question  of  law  is  frivolous.  John- 
ston V.  Pate,  83-110. 

A  demurrer  to  a  complaint  in  an  action  brought  by  an  executor  that  it 
does  not  allege  that  the  probate  of  will  and  qualification  were  before  suit 
brought^  when  the  allegation  is  "before  complaint  filed,"  is  frivolous. 
Hurst  V.  Addington,  84-I43. 
Where  the  complaint  charged  the  defendant  with  having  received  money, 
as  an  agent,  and  his  refusal  to  pay  it  over,  "though  oflen  requested 
to  do  so,"  and  the  defendant  demurred,  assigning  grounds  therefor  (i) 
that  the  complaint  did  not  show  that  the  parties  were  citizens  of  the 
United  States,  and  (2)  that  there  was  no  allegation  of  a  demand;  the 
demurrer  was  frivolous.     Porter  v.  Grimsley,  98-550. 

Where  an  Irrelevant  issue  is  made  by  the  answer.— Where  an  irrelevant 
issue  raised  by  the  answer  is  the  only  one  submitted  to  the  jury,  and 
they  find  a  verdict  for  the  defendant,  the  court  should  render  a  judg- 
ment for  the  plaintiff  non  obstante  veredicto.  Rowland  v.  Windley, 
82-131. 

Motion  to  strike  out  must  be  made  in  apt  time. — A  motion  to  strike  out 
improper  matter  from  the  complaint,  will  not  ordinarily  be  heard  after 
answer  or  demurrer  filed,  or  leave  granted  for  additional  time  to  plead. 
Best  V.  Clyde,  86-4. 
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If  demiirrer  is  lield  frivoloiu. — When  a  demurrer  is  stricken  out  as  frivo- 
lous, the  plainti£f  is  entitled  to  judgment.     Cowan  v.  Baird,  77-201. 

See^  also,  {  238,  anUt  and  §{  269, 388,  post,  and  cases  cited  under  them. 


CHAPTER  FOUR. 


THE  REPLY. 


Sbction. 

248.  Reply;  demurrer  to  answer. 

249.  Motion  for  judgment  on  an- 

swer. 


Section. 

250.  Demurrer  to  reply. 


Sec,  248,  Bepiy  f  demurrer  to  answer »    i\  C.  P.,  s,  105. 

When  the  answer  contains  new  matter  constituting  a 
counterclaim,  the  plaintiff  may  reply  to  such  new  matter, 
denying  generally  or  specifically  each  allegation  contro- 
verted by  him  or  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief;  and  he  may  allege,  in  ordinary 
and  concise  language,  without  repetition,  any  new  matter 
not  inconsistent  with  the  complaint,  constituting  a  defence 
to  such  new  matter  in  the  answer  ;  and  the  plaintiff  may 
in  all  cases  demur  to  an  answer  containing  new  matter, 
where,  upon  its  face,  it  does  not  constitute  a  counterclaim 
or  defence  ;  and  the  plaintiff  may  demur  to  one  or  more  of 
such  defences  or  counterclaims,  and  reply  to  the  residue  of 
the  counterclaims.  And  in  other  cases,  when  an  answer 
contains  new  matter  constituting  a  defence  by  way  of  avoid- 
ance, the  court  may,  in  its  discretion,  on  the  defendant's 
motion,  require  a  reply  to  such  new  matter ;  and,  in  that 
case,  the  reply  shall  be  subject  to  the  same  rules  as  a  reply 
to  a  counterclaim. 

Wlutt  tlM  reply  may  contain.  —A  reply  may  contain  new  matter  not  refer- 
red to  in  the  complaint  nor  counterclaim,  if  not  inconsistent  with  the 
complaint    Boyett  v.  Vaughan,  79-528.  Overruled  by  Boyett  v.  Vaughan, 

85-363. 
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Although  a  counterclaim  to  a  counterclaim  is  not  allowed,  yet  when 
it  is  pleaded  at  an  early  stage  of  the  action,  and  no  objection  is  made  to 
it,  this  court  will  not  strike  it  out  when  the  action  has  been  long  pend- 
ing, but  will  consider  it  as  an  amendment  to  the  complaint  Scott  v. 
Bryan,  '96-289. 

Where,  in  an  action  of  ejectment,  the  defendant  sets  up  an  equitable 
defence,  the  plaintiff  may  teply  ecjuitable  matter  in  rebuttal,  although 
not  set  up  in  the  complaint.     Hardin  v.  Ray,  94-456. 

In  an  action  to  recover  possession  of  property,  the  defendant  alleged 
in  his  answer  matters  which  arose  subsequent  to  the  commencement  of 
the  suit,  and  upon  which  he  demanded  affirmative  relief.  On  the  trial, 
after  the  jury  was  empaneled,  the  plaintiff  demurred,  ore  tenus^  to  so 
much  of  the  answer  as  referred  to  the  said  new  matters:  Held,  (i)  that 
the  objection  came  too  late,  and  if  it  had  any  force  it  should  have  been 
made  at  the  time  the  answer  was  filed  ;  (2)  that  although  the  matter  was 
not  strictly  a  counterclaim,  jret,  as  it  was  pertinent  to  the  subject  of  the 
action,  and  the  court  had  jurisdiction,  by  consent  of  parties,  or  with 
the  sanction  of  the  court,  it  was  proper  to  consider  the  questions  thus 
raised,  and  determine  the  action  upon  the  merits,  as  upon  a  plea  **  since 
last  continuance."     Puffer  v.  Lucas,  10 1 -281. 

The  plaintiff  brought  an  action  for  the  specific  performance  of  a  con- 
tract to  convey  lana  ;  the  defendant  answered,  setting  up  an  abandon- 
ment and  rescission  of  the  contract ;  the  plaintiff  replied,  admitting  the 
rescission,  but  alleged  that  the  defendant  agreed  to  reimburse  him  for 
improvements  made  while  he  was  in  possession,  and  demanded  judg- 
ment therefor  :  Held,  that  this  was  not  such  a  departure  from  the  original 
cause  of  action  as  to  warrant  the  dismissal  of  the  action,  and  as  the  two 
demands  arise  out  of  the  same  transaction,  they  might  be  determined  in 
the  same  action.     Houston  v.  Sledge,  101-640. 

Where  the  defendant,  a  railroad  company,  as  a  defence  to  an  action 
for  damages,  set  up  a  release,  it  is  proper  to  set  up  in  reply  matters 
which,  if  true,  will  avoid  it,  whether  legal  or  equitable.  Bean  v.  Rail- 
road, 107-731. 

Court  may  require  reply, — New  matter  set  up  in  an  answer  not  relating  to 
the  counterclaim  is  deemed  denied  without  further  pleading,  but  the  court 
may  require  a  formal  reply  thereto.     Fitzgerald  v.  Shelton,  95-519. 

Where  no  coimterclaim  is  set  up  in  the  answer, — Where  the  answer  sets  up 
no  counterclaim,  but  denies  the  title  of  the  plaintiff  to  one-half  of  the 
land  in  suit,  and  alleges  an  assignment  of  his  estate  to  one  of  the  defend- 
ants, no  reply  is  necessary,  unless  the  court,  on  the  defendant's  motion, 
shall  so  order.    Jones  v.  Cohen,  82-75. 

It  is  only  when  a  counterclaim  is  relied  on  that  the  plaintiff's  failure 
.to  reply  may  afford  ground  for  a  judgment  for  want  of  a  replication. 
Barnhart  v.  Smith,  8^473. 

Demurrer  to  answer. — When  an  answer  was  sworn  to  before  "A  B,  clerk 
of  the  superior  court,"  and  the  plaintiff  replied  that  A  B  was  "not  a 
clerk  of  the  superior  court,"  and  the  defendant  demurred,  the  demurrer 
was  sustained,  because  the  title  to  an  office  cannot  be  determined  in  this 
collateral  way.     Culver  v.  Eggers,  63-630. 

In  case  of  demurrer  to  the  answer,  the  question  is,  whether  the  facts 
thus  admitted  are  sufficient  to  determine  the  rights  of  the  parties. 
Black  well  v.  Willard,  65-555. 

A  demurrer  to  the  answer  of  the  defendant,  on  the  ground  that  it  did 
not  state  what  disposition,  if  any,  had  been  made  of  the  real  estate  of 
the  intestate,  is  insufficient  where  it  is  not  alleged  in  the  complaint  and 
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did  not  appear  that  there  was  any  real  property  belonging  to  the  estate. 
Lee  V.  Beaman,  73-410. 

A  demurrer  to  an  answer  '*  for  that  it  does  not  state  that  the  entire 
personal  property  of  the  intestate  has  been  exhausted,"  must  be  over- 
ruled, where  it  is  alleged  in  the  answer  that  "the  Confederate  money 
thus  received  was  the  only  assets  remaining  in  the  haYids  of  the  defend- 
ant, and  that  the  same  is  worthless.'*    Ibia, 

A  demurrer  upon  the  ground  * '  that  the  answer  does  not  state  by  whom, 
nor  to  whom,  nor  in  what  amount  refunding  bonds  were  executed,"  must 
be  overruled,  when  the  answer  states  "that  refunding  bonds  were  taken 
from  the  next  of  kin,  according  to  law,  with  solvent  sureties,  and  filed 
in  the  clerk's  office,  and  that  these  bonds  had  become  insolvent  by  the 
results  of  the  war."    Ibid. 

A  demurrer  "because  the  answer  does  not  state  at  what  time  the 
defendant  received  Confederate  monev  for  the  property  of  his  intestate," 
must  be  overruled  when  the  answer  does  state  the  date  and  terms  of  the 
sale,  and  that  the  money  was  paid  when  due.    Ibid, 

If  demurrer  to  answer  is  sustained,— Ordinarily,  if  a  demurrer  to  the 
answer  is  sustained,  the  judgment  of  the  court  will  be  final;  but  where 
the  defect  is  Uie  omission  of  an  averment  which  can  be  remedied  by 
amendment,  leave  to  amend  will  be  granted.    Foy  v.  Haughton,  83-467. 

Sec.  249*    Motion  for  Judgtnent  on  answer,    €•  C.  P,,8. 100 ^ 

If  the  answer  contain  a  statement  of  new  matter  consti- 
tuting a  counterclaim,  and  the  plaintiflF  fail  to  reply  or 
demur  thereto,  the  defendant  may  move  for  such  judgment 
as  he  is  entitled  to  upon  such  statement;  and,  if  the  case 
require  it,  an  order  for  an  inquiry  of  damages,  by  a  jury, 
may  be  made. 

Judgment  on  connterelaim. — It  is  only  when  a  counterclaim  is  relied  on 
that  the  plaintiff's  failure  to  reply  may  afford  ground  for  a  judgment  for 
want  of  a  replication,  but  not  when  the  matter  constitutes  a  defence  to 
the  action  merely.     Barnhart  v.  Smith,  86-473. 

An  e(]|uitable  counterclaim  may  be  asserted  in  an  answer  to  a  complaint 
containing  a  pureljr  legal  cause  of  action,  and,  if  not  denied  by  reply  or 
demurrer  in  apt  time,  the  defendant  is  entitled  to  judgment  for  such 
relief  as  the  facts  therein  set  forth  may  warrant,  though  it  be  not  the 
relief  he  demands.     Dempsey  v.  Rhodes,  93-120. 

• 

Sec*  250.    Demurrer  to  reply,    €•  C.  1*., «,  107^ 

If  a  reply  of  the  plaintiff  to  any  defence  set  up  by  the 
answer  of  the  defendant  be  insufficient,  the  defendant  may 
demur  thereto,  and  shall  state  the  grounds  thereof 

Objection  to  reply. — In  an  action  for  s|>ecific  performance  of  contract  for 
sale  of  land,  defendant  set  up  a  rescission  of  contract  by  agreement,  and 
plainti£f  admitted  the  agreement,  but  alleged  that  the  same  was  made 
on  condition  that  defendant  was  to  pay  a  sum  of  money,  which  had  not 
been  paid,  and  demanded  judgment  for  the  amount;  defendant  demurred 
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for  that  the  plaintiff's  reply  was  not  consistent  with  the  complaint: 
Held^  that  there  was  error  in  refusing  to  overrule  the  demurrer,  since 
neither  the  alleged  unperformed  condition  of  rescission  nor  the  money 
demanded  is  inconsistent  with  the  pleading.  Houston  v.  Sledge,  98-414. 
If  an  answer  or  reply  is  insufficient,  the  opposite  party  may  move  for 
judgment,  and  if  the  motion  is  refused  he  can  have  his  exception  noted. 
If  he  fails  to  do  this,  the  objection  is  usually  waived.  Walker  v.  Scott, 
106-56. 


CHAPTER  FIVE. 

DUTIES  AND  POWERS  OF  THE  CLERK  IN  RELATION 
TO  THE  PLEADINGS  AND  COLLATERAL  MATTERS. 


Section. 

251.  Jurisdiction  of  clerk  on  plead- 

ings, etc. 

252.  Any  party  may  appeal. 

253.  Appeals,  when  taken,  and  by 

whom. 


Section. 

254.  Duty    of    clerk    on     appeal 

prayed. 

255.  Duty  of  judge  on  appeal. 

256.  Judgment  on   matter  of  law 

may  be  appealed  from. 


Sec.  251.  Jurisdiction  of  clerk  ofi  jdea<ling8f  etc.    C  C.  I*., 
s.  198. 

The  clerk  of  the  superior  court  shall  have  jurisdiction  to 
hear  and  decide  all  questions  of  practice  and  procedure  in 
this  court,  and  all  other  matters  whereof  jurisdiction  is 
given  to  the  superior  court,  unless  the  judge  of  said  court, 
or  the  court  at  a  regular  term  thereof,  be  expressly  refer- 
red to. 

Summons  retumable  to  the  term. — ^The  act  of  March,  1869,  **  suspending 
the  Code  of  Procedure  in  certain  cases,'*  is  not  unconstitutional  in 
requiring  summons  to  be  returnable  at  term  time.  McAdoo  v.  Benbow, 
63-461. 

As  to  return  of  summons  before  the  adoption  of  the  above  act,  in  civil 
actions,  see  Johnson  v.  Judd,  63-498. 

Special  proceedings. — The  summons  in  special  proceedings  is  returnable 
before  the  clerk.    Tate  v.  Powe,  64-644. 
For  distinction  between  civil  actions  and  special  proceedings,  see 
126,  127,  130,  ante^  and  cases  there  cited  ;  also  see  2t  278  to  289,  post. 


Leave  to  sue  in  ftrma  pauperis. — The  clerk  may  make  an  order  for  a 
party  to  sue  as  a  pauper,  either  in  the  superior  or  probate  court,  and  as 
well  for  a  guardian  as  one  suing  in  his  own  right.  Brendle  v.  Herron, 
68-496. 

Consult,  also,  JJ  210  and  237,  anie^  and  cases  there  cited. 
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AmendmentB. — The  clerk  has  authority  to  allow  amendments  in  a  war- 
rant of  attachment.    Cushing  v.  Sty ron,  io4-r338. 

Where,  in  proceeding  to  sell  land  for  assets,  the  decree  for  sale  em- 
braced some  land  which  was  the  property  of  one  of  the  defendants,  and 
which  did  not  belong  to  the  ancestor,  but  by  a  mistake  the  defendant 
did  not  discover  it  until  after  the  sale,  and  when  the  notice  to  confirm 
the  sale  was  made  the  clerk  had  the  power,  and  he  committed  no  error, 
in  amending  the  order  of  sale,  so  as  to  omit  the  defendant's  land 
therefrom.     Maxwell  y.  Blair,  95-317. 

Equitable  Jurisdiction. — The  clerk  has  no  equitable  jurisdiction,  except 
when  specially  conferred  by  statute.     Bragg  v.  Lyon,  93-151. 

Legal  custodian  of  conrt  records. — The  superior  court  clerk  is  the  legal 
custodian  of  the  records  of  the  old  county  court,  and  no  one  hEis  any 
right  to  take  them  from  his  possession  or  make  any  change  or  alteration 
in  them.     Commissioners  v.  Blackburn,  68-406. 

Bemoval  of  administrator. — The  probate  court  in  1869  (and  sembU  the 
clerk  now)  had  the  power,  for  good  and  sufficient  cause,  to  remove  an 
administrator ;  or  for  like  cause,  as  necessarily  equivalent,  to  permit  him 
to  resign  his  trust.     Tulburt  v.  Hollar,  102-406. 

ProtMite  conrt. — While  theoffice  of  probate  judge  is  abolished,  the  duties 
thereby  devolved  upon  the  clerk  are  separate  and  distinct  from  his  duties 
as  clerk  of  the  court     Brittain  v.  Mull,  91-498. 

Creditor's  bUl. — ^The  filing  of  a  claim  with  the  clerk,  by  a  creditor,  gives 
him  a  standing  in  court,  in  proceedings  by  wa^  of  a  creditor's  bill,  and 
is  all  he  is  required  to  do,  unless  the  claim  is  contested.  Warden  v. 
McKinnon,  94-378. 

Dissolntion  of  attachment. — The  clerk  has  power  to  vacate  an  attach- 
ment, notwithstanding  the  act  of  iSyo-'yi,  which  makes  the  process 
returnable  in  term  time.     Palmer  v.  Bosher,  71-291. 

Executions. — Application  for  an  execution  to  issue  on  a  judgment  of 
more  than  three  years'  standing  should  be  made  to  the  clerk,  and  not  to 
the  judge  of  the  superior  court.     McKeethan  v.  McNeill,  74-663. 

The  clerk  has  jurisdiction  of  a  motion  to  set  aside  an  es^ecution.  Mc- 
Aden  v.  Banister,  63-478. 

Duty  to  notify  sheriiT  to  stay  execution  pending  an  appeal. — It  is  the  duty 
of  the  clerk  to  notify  the  sheriff  whenever  a  bond  to  stay  execution 
pending  an  appeal  is  filed  in  his  office,  in  order  that  any  execution 
which  may  have  been  issued  may  be  suspended  and  a  proper  return 
made  upon  it.     Bryan  v.  Hubbs,  69-423. 

Snpervisory  power  of  the  judge. — ^The  judge  has  power  to  supervise  and 
control  the  action  of  the  clerk  in  passmg  upon  the  sufficiency  of  bonds 
taken  in  cases  pending  in  the  superior  court.     Marsh  v.  Cohen,  68-283. 

6ec.  252.    Any  party  may  appeal.    C.  C,  B,,  8.  109. 

Any  party  may  appeal  from  any  decision  of  the  clerk  of 
the  superior  court,  on  an  issue  of  law  or  legal  inference,  to 
the  judge,  without  undertaking. 

Appeal  lies. — ^Where  an  issue  of  fact  is  raised  before  the  clerk,  uojudg' 
ment  can  be  rendered,  but  the  case  must  be  transferred  to  the  court  for 
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trial.  It  is  only  upon  questions  of  law  where  the  clerk  must  givejudg- 
ment,  from  which  an  appeal  may  be  taken.    Powell  v.  Morisey,  98-426. 

An  appeal  lies  from  the  clerk  to  the  judge  in  allotment  of  dower. 
Welfare  v.  Welfare,  108-272. 

A  judge  of  probate,  upon  proper  cause  shown,  has  the  right  to  set 
aside  the  sale  and  order  a  re-sale  of  the  property.  Though  the  exercise 
of  this  right  is  discretionary  with  the  judge  of  probate,  it  is  still  such  a 
matter  of  legal  discretion,  involving  a  "  matter  of  law  or  legal  inference, " 
that  an  appeal  will  lie  from  his  decision.     Lovinier  v.  Pearce,  70-167. 

The  rejection  by  the  probate  court  of  the  ward's  demand  that  the 
guardian  file  an  annual  statement  of  the  manner  and  nature  of  his  invest- 
ments of  her  estate  entitles  the  ward  to  appeal.     Moore  v.  Askew,  85-199. 

See  cases  cited  under  j  255,  post. 

Sec,  253.    Appeals,  when  taken,  and  by  whom.    C.  C.  P., 
8.  492. 

An  appeal  must  be  tak^n  within  ten  days  after  the  entty 
of  the  order  or  judgment  of  the  court;  but  an  appeal  can 
only  be  taken  by  a  party  aggrieved,  who  appeared  and 
moved  for  or  opposed  the  order  or  judgment  appealed  from, 
or  who,  being  entitled  to  be  heard  thereon,  had  no  notice 
or  opportunity  to  be  heard,  which  fact  may  be  shown  by 
affidavit  or  other  proof. 

For  construction  of  provisions  as  to  appeals  from  the  superior  court, 
see  cases  cited  under  i\  548,  549  and  550,  post. 

Sec.  254.    Duty  of  derk  on  appeal  prayed.    C.  C.  P.,  8. 110. 

On  such  appeal,  the  clerk,  within  three  days  thereafter, 
shall  prepare  a  statement  of  the  case,  of  his  decision,  and 
of  the  appeal,  and  shall  sign  the  same.  He  shall,  within 
the  time  aforesaid,  exhibit  such  statement  to  the  parties, 
or  their  attorneys  on  request.  If  such  statement  is  satis- 
factory, the  parties  or  their  attorneys  shall  sign  the  same. 
If  either  party  object  to  the  statement  as  partial  or  errone- 
ous, he  may  put  his  objections  in  writing,  and  the  clerk 
shall  attach  such  writing  to  his  statement,  and,  within  two 
days  thereafter,  he  shall  send  such  statement,  together  with 
the  objections,  and  copies  of  all  necessary  papers,  by  mail 
or  otherwise,  to  the  judge  residing  in  the  district,  or,  in 
his  absence,  to  the  judge  holding  the  courts  of  the  district, 
for  his  decision. 
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Statement  of  case. — Where  an  appeal  is  taken  from  a  decision  of  the 
clerk  to  the  judge,  the  clerk  should  prepare  and  send  up  to  the  judge  a 
statement  of  the  case,  embracing  all  the  material  facts  passed  on  by 
him,  and  copies  of  all  papers  which  came  before  him.  Brooks  v.  Austin, 
94-222. 

This  section  does  not  apply  to  appeals  from  the  clerk  as  Judge  of  probate. — 
This  section  of  The  Code  (C.  C.  P.,  {  no)  has  never  been  applicable  to 
an  appeal  from  a  probate  judge,  but  onl>r  to  appeals  from  the  clerk  to 
the  judge  in  matters  of  pleading  and  practice  in  civil  actions,  when  they 
were  returnable  before  him.     Lovinier  v.  Pearce,  70-167. 

Contra,  Brittain  v.  Mull,  91-498;  Welfare  v.  Welfare,  108-272. 

Appeal. — In  appeals  from  the  clerk,  in  that  class  of  cases  of  which  he 
has  jurisdiction,  not  as  and  for  the  court,  nor  as  in  special  proceedings, 
but  m  his  capacity  as  clerk,  such  as  the  auditing  the  accounts  of  execu- 
tors and  administrators,  it  is  not  necessary  that  he  should  prepare  and 
transmit  to  the  judge  any  statement  of  the  case  on  appeal.  In  appeals 
in  such  cases,  it  is  the  duty  of  the  judge  to  determine  the  questions  of 
fact  and  law  raised,  and,  for  this  purpose,  if  the  evidence  accompanying 
the  papers  is  not  satisfactory,  he  can  require  the  production  of  other 
evidence.  The  judge  can  decide  the  questions  of  fact  in  such  cases 
himself,  or,  if  he  see  fit,  he  can  submit  issues  for  his  better  information 
to  the  jury.    Spencer,  ^x  parte ^  95-271. 

The  clerk  has  no  authority  to  allow  or  disallow  an  appeal.  If  the 
clerk  refuses  to  prepare  a  statement  of  the  case,  the  judge,  at  term  or 
in  chambers,  may,  by  simple  order,  direct  him  to  do  it.  Bank  v.  Bums, 
107-465. 

Amendment. — Where  the  clerk  refuses  to  allow  an  amendment,  he  may, 
and  should  state  his  reason  for  such  refusal,  even  after  appeal  to  the 
court  in  term.     Cushing  v.  Styron,  104-338. 

Distinction  between  issues  of  feuit  and  questions  of  Ikct. — An  issue  of  fact 
made  before  a  probate  judge  must  be  transferred  to  the  superior  court 
for  a  trial  before  a  jury ;  but  there  are  questions,  of  fact  as  motions  to 
vacate  an  order,  in  which  his  findings  of  fact  may  be  reviewed  by  the 
judge.    LovinieT  V.  Pearce,  70-167. 

Vacation  of  Judgment  of  Ibrmer  county  court. — A  motion  to  vacate  a  judg- 
ment rendered  in  the  former  county  courts  in  a  matter  touching  the 
administration  of  an  estate,  should  t>e  made  before  the  clerk  as  judge  of 
probate.     Wescott  v.  Hewlett,  67-191. 

I>emnrrer  filed. — Where,  in  a  special  proceeding,  to  make  real  estate 
assets,  before  a  probate  judge,  a  demurrer  is  filed  to  the  complaint,  the 
issue  of  law  raised  thereby  should  be  certified  to  the  judge  at  chambers. 
Jones  v.  Hemphill,  77-42. 

Issues  of  law  and  fiu^, — If  issues,  both  of  law  and  fact,  are  raised  before 
the  clerk  by  the  pleadings  in  a  special  proceeding,  he  should  transfer 
the  case  to  the  civil  issue  docket  lor  trial  of  the  issues,  both  of  law  and 
fact,  at  the  ensuing  term  of  said  court.  Jones  v.  Hemphill,  77-42  ; 
McAden  v.  Banister,  63-478. 

Sent  to  the  Judge  of  the  district. — Such  issues  can  only  be  sent  to  the  judge 
of  the  district  in  which  they  are  pending ;  but  a  judge  who  exchanges 
districts  with  another  for  a  whole  riding  or  a  series  of  courts,  becomes 
the  judge  of  the  district  for  all  purposes  during  the  time  he  is  engaged 
in  holding  such  courts.     Bear  v.  Cohen,  65-511. 

The  judge  of  one  district  cannot  decide  issues  from  another.  Myers 
V.  Hamilton,  75-567  1  Morris  v.  Whitehead,  65-637. 
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Sec.  2S5.    Duty  of  Judge  on  appeal.    C.  C  P*,  8. 12S. 

It  shall  be  the  duty  of  the  judge,  on  receiving  a  state- 
ment of  appeal  from  the  clerk,  or  the  copy  of  the  record  of 
an  issue  of  law,  to  decide  the  questions  presented  within 
ten  days.  But  if  he  shall  have  been  informed  in  writing, 
by  the  attorney  of  either  party,  that  he  desires  to  be  heard 
on  the  questions,  the  judge  shall  fix  a  time  and  place  for 
such  hearing,  and  give  the  attorneys  of  both  parties  reason- 
able notice  thereof.  He  shall  transmit  his  decision  in  writ- 
ing, endorsed  on  or  attached  to  the  record,  to  the  clerk  of 
the  court,  who  shall  immediately  acknowledge  the  receipt 
thereof,  and,  within  three  days  after  such  receipt,  notify  the 
attorneys  of  the  parties  of  the  decision,  and  on  request  and 
the  payment  of  his  legal  fees,  give  them  a  copy  thereof ; 
and  the  parties  receiving  such  notice  may  proceed  there- 
after according  to  law. 

The  following  amendment  was  adopted.  CA.  2/6^  Acts 
1887: 

Whenever  any  civil  action  or  special  proceeding  begun 
before  the  clerk  of  any  superior  court  shall  be  for  any 
ground  whatever  sent  to  the  superior  court  before  the  judge, 
the  said  judge  shall  have  jurisdiction ;  and  it  shall  be  the 
duty  of  said  judge,  upon  the  request  of  either  party,  to 
proceed  to  hear  and  determine  all  matters  in  controversy 
in  such  action,  unless  it  shall  appear  to  him  that  justice 
would  be  more  cheaply  and  speedily  administered  by  send- 
ing the  action  back  to  be  proceeded  in  before  the  clerk,  in 
which  case  he  may  do  so. 

Powen  of  the  judge. — ^Upon  such  appeal  the  judge  may  review  the  find- 
ings of  the  clerk  upon  matters  of  fact     McAden  v.  Banister,  63-478. 

In  an  appeal  from  the  rulings  of  the  clerk  on  a  demurrer  to  an  applica- 
tion before  him  to  make  real  estate  assets,  the  judge  has  no  power  to 
grant  license  to  sell.  He  should  transmit  his  decision  to  the  clerk  ¥nth 
leave  to  the  defendant  to  answer,  if  he  choose  to  do  so.    The  appeal 

fives  the  court  jurisdiction  for  no  purpose,  beyond  the  decision  ot^the 
emurrer.    Jones  v.  Hemphill,  77-42. 

It  is  the  duty  of  the  judge  to  decide  the  question  thus  presented,  and 
to  transmit  his  decision  in  writing  to  the  clerk,  who  will  then  proceed 
with  the  special  proceeding  according  to  law.    It  is  irregular  for  the 
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judge,  in  making  his  decision,  to  order  the  clerk  to  place  the  proceeding 
on  the  docket  ot  the  regular  term  for  trial,  it  being  the  duty  of  the  clerk 
to  do  this  without  such  order,  when  issue  of  fact  is  joined.  Jones  v. 
Desem,  94-32. 

Where  the  parties  agree  that  the  judge  shall  hear  the  appeal  in  term, 
he  acquires  jurisdiction  of  the  whole  case,  and  should  finally  dispose  of 
it  on  its  merits,  without  remanding  it  to  the  clerk.  Cushing  v.  Styron, 
104-338. 

Where  a  special  proceeding  is  duly  transferred  from  the  clerk's  office 
to  the  superior  court  in  term,  and  the  court  in  term,  having  jurisdiction 
of  the  subject-matter,  with  the  assent  of  the  parties  interested,  finally 
disposes  of  the  case,  such  action  is  regular  and  will  be  upheld,  althougn 
the  proceeding,  as  originally  constituted,  was  not  within  the  jurisdiction 
of  the  clerk,  and  woum  be  so  even  if  ch.  276,  Laws  1887,  did  not  apply 
to  this  case.    McMillan  v.  Reeves,  102-550 ;  Capps  v.  Capps,  85-408. 

Prom  a  judgment  of  the  superior  court  amrming  an  order  of  the 
clerk  apprenticing  and  awarding  the  custody  of  a  child,  the  mother 
appealed  to  the  supreme  court,  where  the  judgment  was  held  to  be  erro- 
neous, upon  the  grounds  that  the  facts  found  did  not  warrant  it.  When 
the  matter  came  again  before  the  superior  court  upon  the  certificate  of 
the  supreme  court — additional  evidence  was  heara,  which  brought  the 
case  within  the  statute  :  HeUL^  it  was  competent  for  the  judge  to  deter- 
mine the  matter  without  sending  it  back  to  the  clerk.  Ashby  v.  Page, 
ioa-6. 

On  an  appeal,  in  special  proceedings,  from  the  ruling  of  the  clerk 
upon  a  question  of  law,  to  the  judge,  it  is  the  duty  of  the  latter  to 
transmit  his  decision  to  the  former  with  directions  to  proceed  in  confor- 
mity therewith.    Tillett  v.  Aydlett,  93-15- 

Duty  of  Clerk. — ^In  special  proceedings,  when  the  issues  are  tried  in  the 
superior  court,  it  is  the  duty  of  the  clerk  to  proceed  at  once  to  act  upon 
the  case,  without  waiting  for  any  order  of  the  judge.    Brittain  v  Mull, 

94-595. 
Where  on  appeal  from  an  order  or  judgment  of  the  clerk,  the  judge 

rules  that  there  is  error,  it  is  the  duty  of  the  clerk  to  proceed  to  enter 

the  proper  judgment  without  any  formal  order  directing  him  to  do  so. 

Patterson  v.  Wadsworth,  94-538. 

After  clerk  has  s^ne  oat  of  offlce. — Where  a  clerk  has  gone  out  of  office, 
it  is  not  proper  to  order  him  to  file  with  the  court,  in  writing,  the  evi- 
dence ofrered  and  admissions  made  in  a  proceeding  pending  before  him 
while  he  was  clerk.    Spencer,  ex  parte ^  95-271. 

Judge  may  decide  in  vacation  or  in  term. — Where  an  appellant  elects  to 
carry  a  case  from  the  probate  court  to  the  judge  in  vacation,  it  is  still 
within  the  discretion  of  the  latter  to  hear  it  in  term  time,  and  vice  versa. 
Rowland  v.  Thompson,  64-714. 

Appeal  from  the  Judge  to  the  supreme  court. — In  case  of  such  an  appeal, 
if  there  be  a  further  appeal  from  the  judge  to  the  supreme  court,  the 
latter  tribunal  can  review  no  point  before  the  probate  court  that  was  not 
passed  upon  by  the  judge  of  the  superior  court.  Rowland  v.  Thomp- 
son, 64-714. 

JndgflTs  docket. — Quare^  whether  the  act  suspending  The  Code  in  cer- 
tain cases  may  make  it  unnecessary  for  the  judge  to  keep  a  docket,  and 
will  make  the  entry  of  judgment  in  civil  actions  in  vacation  irregular. 
Graham  v.  Charlotte  &  S.  C.  R.  R.  Co.,  64-631. 

Amendment  in  the  superior  court  after  appeal. — ^Where  a  complaint  which 
states  matters  properly  triable  in  the  probate  court  is  amended  in  the 
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superior  court  on  appeal  by  engrafting  new  matter  cognizable  only  by 
the  superior  court  in  term,  a  demurrer  averring  defect  of  jurisdiction 
over  such  matter  will  be  sustained.  If,  however,  a  case  wrongfully  begun 
before  the  clerk  gets  into  the  superior  court  by  appeal  or  otherwise,  and 
the  latter  has  jurisdiction  of  the  whole  cause,  it  will  proceed  to  its. 
determination  and  make  all  amendments  of  process  needful  to  give 
effectual  jurisdiction.     Capps  v.  Ca^ps,  85-408. 

Where  a  special  proceeding  was  instituted  by  an  administrator  for 
license  to  sell  lands  and  was  transferred  to  the  civil  issue  docket  to  be 
tried  upon  issues  joined,  and  thereafter  the  plaintiflf,  without  objection, 
was  allowed  to  amend  his  complaint  by  alleging  fraud  in  obtaining  a 
former  decree  in  another  suit,  where  the  defendant  claimed  title,  and 
an  amended  answer  was  filed  and  issues  also  joined  thereon,  which 
were  tried  with  the  others :  Held^  that  this  proceaure  was  very  irregular, 
and  ought  not  to  have  been  permitted,  but  as  there  was  no  opposition 
to  it  and  the  court  had  jurisdiction,  its  action  might  be  upheld.  Glover 
V.  Flowers,  101-134. 

5ec,  ^5^*    Judgment  an  a  mtUter  of  law  may  be  appealed 
from.    C  C«  P.,  «.  115.  6^-7^^ 

Any  party  within  ten  days  after  notice  of  such  judg- 
ment, may  appeal  to  the  supreme  court  of  the  state  from 
such  judgment,  upon  any  matter  of  law  or  legal  inference 
therein,  under  the  regulations  provided  for  appeals  in 
other  cases.  But  execution  shall  not  be  suspended  until 
the  undertakings  required  by  this  Code  shall  have  been 
given.  If  issues,  both  of  law  and  of  fact,  or  issues  of  fact 
only,  are  raised  before  the  clerk  of  the  superior  court,  he 
shall  transfer  the  case  to  the  civil  issue  docket  for  trial  of 
the  issues  at  the  ensuing  term  of  the  superior  court. 

Issues  of  law  and  Ikct. — If  issues  of  law  and  fact  are  both  raised,  the 
clerk  should  transfer  the  case  to  the  civil  issue  docket  for  trial  at  the 
next  term  of  the  court    Jones  v.  Hemphill,  77-42;  McAden  v.  Banister, 

63-478. 

In  special  proceedings  pending  before  clerks,  the  parties  have  the 
right  to  insist  that  any  issue  of  fact  raised  by  the  pleadings  shall  be 
framed  by  the  clerk  and  transmitted  to  the  superior  court  in  term  for 
trial  by  jury,  and,  where  they  fail  before  an  order  appointing  commis- 
sioners 18  made,  to  insist  upon  a  verdict  upon  the  controverted  facts, 
they  waive  the  right  of  trial  by  jury,  even  if  it  be  conceded  that  the 
statute  gives  them  the  ri^ht  to  demand  it.     Railroad  v.  Parker,  105-246. 

In  proceedings  to  fix  the  quantum  of  compensation  to  land-owner  for 
right-of-way  condemned  for  use  of  railroad,  the  parties  are  not  entitled, 
as  a  matter  of  constitutional  rieht,  to  a  trial  by  jury.  Railroad  v.  Davis, 
19-451;  Mclntire  v.  Railroad,  07-278;  Britt  v.  Benton,  79-177. 

For  requirements  as  to  appeals  under  this  section,  see  J  J  548,  549  and 
550,  posty  and  cases  there  cited. 

For  decisions  as  to  jurisdiction  and  powers  of  clerks,  see  more  fully 

278  to  289,  posty  and  cases  there  cited. 
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CHAPTER  SIX. 


GENERAL  RULES  OF  PLEADING. 


Section. 

257.  Pleadings    to    be    subscribed 

and  verified. 

258.  Pleadings,  how  verified. 

259.  Items  of  account;  particulars 

to  be  furnished,  when. 

260.  Pleadings,  how  construed. 

261.  Irrelevant  or  redundant;  in- 

definite or  uncertain. 

262.  Judgments,  how  to  be  pleaded. 

263.  Conditions  precedent,  how  to 

be  pleaded;  instrument  for 


Section. 

payment  of  money  only. 

264.  Private  statutes,  how  pleaded. 

265.  Libel  and  slander,  how  stated 

in  complaint 

266.  Answer  in  such  cases. 

267.  What  causes  of  action  may 

be  joined  in  the  same  com- 
plaint. 

268.  Allegation  not  denied,  when 

to  be  deemed  true. 


Sec.  257*    Pleadings  to  be  subscribed  and  verified.    €•  C.  P., 
s.  110. 

Every  pleading  in  a  court  of  record  must  be  subscribed 
by  the  party  or  his  attorney;  and  when  any  pleading  is 
verified,  every  subsequent  pleading,  except  a  demurrer, 
must  be  verified  also. 

Cdmplaint  not  verified. — That  the  complaint  is  not  verified  is  not  ground 
for  a  motion  to  dismiss  the  action.  Tne  effect  is  simply  to  dispense  with 
the  necessity  of  verif3dng  subsequent  pleadings.  Reynolds  v.  Smathers, 
87-24. 

Complaint  verified  and  aoewer  not. — When  the  complaint  is  verified,  and 
the  answer  is  not,  the  plaintiff  is  entitled,  on  motion,  to  judgment,  as 
for  want  of  an  answer.  Alspaugh  v.  Winstead,  79-526;  Alford  v.  McCor- 
mac,  90-151. 

Wliere  a  pleading  is  verified,  every  subsequent  pleading,  except  a 
demurrer,  must  be  verified  also,    /did, 

Kot  evidence  unless  introduced.— Statements  and  admissions  in  the  plead- 
ings may  be  used  as  evidence  against  the  party  pleading  them,  but  they 
must  be  introduced  as  evidence  at  the  proper  time,  so  as  to  give  the 
party  against  whom  they  are  used  an  opportunity  to  reply  to  and  explain 
them.     Smith  v.  Nimocks,  94-243;  Greenville  v.  Steamship  Co.,  104-91. 

When  a  party  intends  to  use  pleadings  as  evidence,  he  should  put 
them  in  evidence.  Merely  reading  them  to  the  jury  is  not  sufficient  for 
this  purpose.    Smith  v.  Smith,  10&-498. 

Pleading  filed  after  judge  has  left.— A  pleading  placed  on  the  files  of  the 
court  after  the  judge  has' left  for  the  term  is  not  filed  in  contemplation 
of  law,  unless  there  is  an  order  allowing  time  to  file  pleadings.  Foley 
V.  Bank,  92-476. 

Amendment  of  pleading  after  verification. — A  pleading  which  is  amended 
in  any  material  part  after  verification,  is  regarded  as  not  verified  ;  there- 
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fore,  the  subsequent  pleadings  need  not  be  verified.     Rankin  v.  Allison, 
64-673- 

Action  against  landlord  and  tenant. — When,  in  an  action  against  both  the 
landlord  and  tenant,  to  recover  possession,  the  tenant  fails  to  swear  to 
his  answer,  the  complaint  being  verified,  the  plaintiff  may  take  judg- 
ment against  him ;  out  cannot  have  execution  against  him,  until  the 
further  order  of  the  court,  which  will  not  be  made  until  after  the  trial 
of  the  issues  between  him  and  the  landlord  defendant.  The  damages 
against  the  tenant  will  be  a  matter  of  inquiry  at  the  trial  with  the  land- 
lord, or  separately,  as  the  court  may  direct.    Harkey  v.  Houston,  65-137. 

Shupension  of  C.  C.  P. — This  section  is  not  affected  by  the  act  suspend- 
ing The  Code.     Haywood  v.  Bryan,  63-521. 

Admissions  in  pleadings. — ^The  admissions  of  a  party  made  in  the  plead- 
ings are  competent  evidence  against  him,  even  though  the  party  subse- 
quently, by  leave  of  court,  files  pleadings  amended  in  tnat  respect. 
Adams  v.  TJtley,  87-356. 

Where  a  motion  to  amend  an  answer  is  disallowed,  the  defendant  can* 
not  avoid  the  effect  of  the  answer  by  a  disclaimer,  ore  tenus^  of  the 
defence  set  up.  The  facts  alleged  in  the  answer  are  legal  evidence  against 
him.     Brooks  v.  Brooks,  90-142. 

A  party  to  an  action  is  bound  by  every  act  of  his  attorney,  done  with- 
out nraud  or  collusion,  in  the  regular  course  of  practice  in  the  conduct 
of  the  cause,  however  injudicious  the  act  may  be.  Beck  v.  Bellamy, 
93-129. 

It  is  not  competent  to  contradict  a  proposition  made  by  a  party  in  one 
action  by  a  pleading  prepared  by  his  attorney  involving  the  same  facts, 
but  in  a  different  action.     Eigenbrun  v.  SmiUi,  9S-207. 

Sec.  258.  neadings,  how  verified.    C.  C.  r.,B.117.  1868-^9, 
c.  159,9.7.    1891,  c.  140. 

The  verification  must  be  to  the  eflFect  that  the  same  is 
true  to  the  knowledge  of  the  person  making  it,  except  as 
to.  those  matters  stated  on  information  and  belief,  and  as 
to  those  matters,  he  believes  it  to  be  true,  and  must  be  by 
affidavit  of  the  party,  or,  if  there  be  several  parties  united 
in  interest,  and  pleading  together,  by  one  at  least  of  such 
parties  acquainted  with  the  facts,  if  such  party  be  within 
the  county  where  the  attorney  resides,  and  capable  of  mak- 
ing the  affidavit.  The  affidavit  may  also  be  made  by  the 
agent  or  attorney,  if  the  action  or  defence  be  founded  upon 
a  written  instrument  for  the  payment  of  money  only,  and 
such  instrument  be  in  the  possession  of  the  agent  or  attorney, 
or  if  all  the  material  allegations  of  the  pleading  be  within 
the  personal  knowledge  of  the  agent  or  attorney.  When 
the  pleading  is  verified  by  any  other  person  than  the  part}'. 
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he  shall  set  forth  in  the  aflSdavit  his  knowledge,  or  the 
grounds  of  his  belief  on  the  subject,  and  the  reasons  why- 
it  is  not  made  by  the  party.  When  a  corporation  is  a  party, 
the  verification  may  be  made  by  any  officer  thereof ;  and 
when  the  state,  or  any  officer  thereof  in  its  behalf,  is  a  party, 
the  verification  may  be  made  by  any  person  acquainted  with 
the  facts.  The  verification  may  be  omitted  when  an  admis- 
sion of  the  truth  of  the  allegation  might  subject  the  party 
to  prosecution  for  felony.  And  no  pleading  can  be  used 
in  a  criminal  prosecution  against  the  party,  as  proof  of  a 
fact  admitted  or  alleged  in  such  pleading.  Any  judge,  or 
clerk  of  the  superior  court,  notary  public  in  or  out  of  the 
state,  or  justice  of  the  peace,  shall  be  competent  to  take 
affidavits  for  the  verification  of  pleadings,  in  any  court  or 
county  in  the  state,  and  for  general  purposes. 

Note. — ^The  words  **  in  or  out  of  the  state  **  in  line  four  from  the  end 
of  this  section  were  added  by  ch.  140,  acts  1891. 

Veriflcatioii  by  an  offleer  of  a  corporation. — A  verification  to  a  complaint 
by  an  officer  of  a  corporation  need  not  set  forth  "  his  knowledge  or  the 
pounds  of  his  belief  and  the  reason  why  it  is  not  made  by  the  party.*' 
The  verification  by  its  officer  is  the  verification  of  the  corporation  itself. 
Bank  v.  Hutchinson,  87-22. 

When  a  pleading  by  a  corporation  is  required  to  be  verified,  the  verifi- 
cation must  be  made  by  an  officer  thereof;  a  verification  by  an  agent 
merely  will  not  suffice.    Bank  v.  Manufacturing  Co.,  ioSh-282. 

Veriilcation  by  an  attorney  or  agent. — ^A  verification  to  a  complaint  by  an 
attorney  or  agent  of  a  non>resident  to  the  effect  that  the  claim  sued  on 
is  in  writing  and  in  his  possession  for  collection,  giving  facts  in  his  per- 
sonal knowledge  and  from  other  sources  of  information,  is  sufficient. 
Johnson  v.  Maxwell,  87-18. 

A  verification  may  be  made  by  an  agent  or  attorney  where  the  action 
or  defence  rests  **  upon  a  written  instrument  for  the  payment  of  money 
only  "  and  such  instrument  is  in  his  hands,  or  the  material  allegations 
lie  within  his  personal  knowledge,  and  in  such  case  the  affidavit  itself 
must  show  the  knowledge  or  grounds  of  his  belief  and  the  reasons  why 
it  is  not  made  by  the  party  himself.     Cowles  v.  Hardin,  79-577. 

The  statute  in  regard  to  the  verification  of  pleadings,  contemplates 
only  two  cases  in  which  the  affidavit  may  be  made  by  the  attorney : 
One,  when  the  action  is  founded  upon  a  written  instrument  for  the  pay- 
ment of  money  only,  and  such  instrument  is  in  the  possession  of  the 
attorney ;  and  the  other,  when  the  material  allegations  are  within  the 
personal  knowledge  of  the  attorney.    Hammerslaugh  v.  Farrior,  95-135. 

Where  a  verification  to  a  complaint  stated  that  it  was  made  by  the 
attorney  because  the  plaintiffs  were  non-residents,  and  that  his  means 
of  knowledge  were  derived  from  an  affidavit  of  the  plaintiff,  and  from 
admissions  made  to  him  by  the  defendant,  but  did  not  state  that  the 
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material  allegations  "v^ere  within  his  personal  knowledge  :  //  Tifos  fuld^ 
to  be  insufficient,  and  the  defendant  had  the  right  to  nle  an  unverified 
answer.     Hammerslaugh  v.  Farrior,  95-135. 

When  a  verification  of  a  pleading  is  allowed  to  be  made  by  an  a^nt 
it  should  set  forth  his  knowledge,  or  grounds  of  belief,  and  why  it  is 
not  made  by  the  principal  party.  Banks  v.  Manufacturing  Co.,  108-282. 

Verification  need  not  be  snbecribed. — An  affiant  is  not  required  by  the 
statute  to  subscribe  the  affidavit.  It  is  sufficient  if  the  oath  be  admin- 
istered by  one  authorized  to  administer  oaths.  Alford  v.  McCormac, 
90-151. 

Does  not  apply  to  auxiliary  remedies.— The  requirements  as  to  an  ''agent  * ' 
under  this  section  do  not  apply  to  affidavits  to  procure  ancillary  reme- 
dies.    Bruff  V.  Stern,  81-183. 

Where  ▼erification  is  required  by  statute. — Where  a  statute  requires  a 
complaint  to  be  verified,  a  failure  to  do  so  is  a  fatal  defect,  for  which 
the  judgment  will  be  arrested.     Cowles  v.  Hardin,  79-577. 

Fbrm  of  verification. — A  verification  that  'Hhe  facts  set  forth  in  the 
foregoing  complaint  are  true,"  is  sufficient.  Alspaugh  v.  Winstead, 
79-526. 

A  verification  "  to  the  best  of  the  knowledge,  information  and  belief 
of  the  affiant,"  is  insufficient.  Benedict  v.  Hall,  76-113;  Cowles  v. 
Hardin,  79-577- 

A  verification  discriminating  between  the  facts  averred  upon  knowl- 
edge and  those  resting  upon  information  and  belief  is  sufficient.  Paige 
V.  Price,  78-10. 

Verification  of  amended  or  snbseqnent  pleading  by  the  same  party. — Where 
the  same  party  files  a  properly  verified  pleading,  either  by  reply  or 
amendment,  it  cures  an  insufficient  verification  of  the  first  pleading. 
Benedict  v.  Hall,  76-113. 

Belbre  notary  public. — A  verification  before  a  notary  public  out  of  the 
state  is  insufficient.     Benedict  v.  Hall,  76-113  ;  Paige  v.  Price,  78-10. 

Note. — ^This  is  now  changed  by  the  amendment  since  engrafted  into 
above  section. 

See.  2S9.    Items  of  account;  particulars  to  be  furnished, 
when.    C  Cm  B.,  s.  118. 

It  shall  not  be  necessary  for  a  party  to  set  forth  in  a 
pleading  the  items  of  an  account  therein  alleged ;  but  he 
shall  deliver  to  the  adverse  party,  within  ten  days  after  a 
demand  thereof,  in  writing,  a  copy  of  the  account,  which, 
if  the  pleading  is  verified,  must  be  verified  by  his  own  oath^ 
or  that  of  his  agent  or  attorney,  if  within  the  personal 
knowledge  of  such  agent  or  attorney,  to  the  eflfect  that  he 
believes  it  to  be  true,  or  be  precluded  firom  giving  evidence 
thereof.  The  court  or  the  judge  thereof  may  order  a  further 
account  when  the  one  delivered  is  defective  ;  and  the  court 
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may,  in  all  cases,  order  a  bill  of  particulars,  of  the  claim 
of  either  party  to  be  furnished. 

Objectioii  to  biU  of  particulars  to  be  presentod  belbre  trial. — The  party  who 
insists  upon  the  rejection  of  testimony,  because  the  bill  of  particulars 
has  not  been  fumisned,  should  have  that  question  presented  and  settled 
before  the  trial  begins.  Wiggins  v.  Guthrie,  101-66 1 ;  State  v.  Brady, 
107-822. 

Becomes  part  of  pleadings. — The  object  of  this  section,  requiring  the 
furnishing  a  bill  of  particulars,  and  declaring  that  on  failure  to  <K)  so, 
the  party  upon  whom  the  demand  is  made  shall  be  precluded  from  giv- 
ing evidence  thereof,  is  to  supply  a  defect  in  that  respect  in  the  com- 
plaint or  answer,  and  when  furnished,  it  becomes  a  part  of  the  proceed- 
ings.    Wiggins  V.  Carter,  101 -66  j. 

In  action  to  recover  land. — Where  a  single  action  is  brought  to  recover 
possession  of  several  trespassers  of  a  tract  of  land  consisting  of  several 
contiguous  tracts,  the  court  may,  in  its  discretion,  require  a  bill  of  par- 
ticuliu^,  or  order  the  action  divided.     Bryan  v.  Spivey,  106-95. 

In  contested  election  cases. — In  an  action  involving  the  title  to  the  office 
of  sheriff,  a  complaint  which  alleges  the  aggregate  number  of  illegal 
votes  aljleged  to  nave  been  cast  for  the  defendant,  the  grounds  upon 
which  the  charges  of  illegality  are  based  as  to  each  class,  and  when  and 
where  the  votes  were  polled,  the  defendant,  upon  his  motion  for  a  "bill 
of  particulars,'*  cannot  claim  as  of  right  a  fuller  and  more  definite  speci- 
fication of  what  the  relator  expects  to  prove.  It  is  not  requisite  that  the 
plaintiff  should  be  required  to  give  the  defendant  the  name  of  every 
alleged  illegal  voter  as  to  whom  he  proposes  to  offer  proof.  Boyer  v. 
Teague,  106-576. 

In  criminal  actions  also. — When  an  indictment,  otherwise  valid,  does 
not  convey  sufficient  information  to  enable  the  defendant  to  prepare  his 
trial,  he  can  apply  for  a  bill  of  particulars.  The  rule  governing  appli- 
cations for  a  bill  of  particulars  stated.     State  v.  Brady,  107-882. 

Sec*  260 •    BleadingSf  how  construed.    C.  C.  I^.,  8.  119. 

In  the  construction  of  a  pleading  for  the  purpose  of  deter- 
inining  its  eflfect,  its  allegations  shall  be  liberally  construed, 
with  a  view  of  substantial  justice  between  the  parties. 

Kodification  of  fbrmer  system  of  pleading. — ^The  rules  of  pleading  at  com- 
mon law  have  not  been  abrogated  by  the  C.  C.  P.,  the  essential  princi- 
ples still  remain.     Parseley  v.  Nicholson,  65-210 ;  Oates  v.  Gray,  66-442. 

Contra. — ^The  subtle  science  of  pleading  heretofore  in  use  is  not  merely 
relaxed,  but  is  abolished,  and  few,  if  any,  of  the  ancient  rules  are  now 
applicable.    Moore  v.  Edmiston,  70-510. 

The  common  law  rule  that  every  pleading  should  be  construed  against 
the  pleader,  is  reversed  by  the  present  Code  system,  which  requires  that 
all  pleadings  shall  be  liberally  construed,  with  a  view  of  substantial 
justice  between  the  parties,  Stokes  v.  Taylor,  104-394 ;  Purcell  v.  Rail- 
road, 108-414. 

Libend  construction. — ^The  objection  that  the  complaint  sets  out  a  cause 
of  action  which,  under  the  old  practice,  would  be  in  trover,  while  the 
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proof  shows  a  claim  in  assumpsit^  cannot  defeat  a  recovery  ;  since  the 
distinction  between  common  law  actions  has  been  abolished,  no  objec- 
tion founded  on  such  distinction  can  be  allowed.  Oates  v.  Kendall, 
67-241. 

The  provision,  in  our  present  constitution,  by  which  the  distinction 
between  actions  at  law  and  suits  in  eauity  is  abolished,  and  the  subse- 
quent legislation,  affects  only  the  mode  of  procedure,  and  leaves  the 
principles  of  law  and  equity  intact.  The  courts,  as  now  constituted,  give 
relief,  not  merely  to  the  extent,  and  in  cases  where  it  was  heretofore 
pven  by  the  courts  of  law,  but  also  to  the  extent  and  in  the  cases  where 
It  was  heretofore  given  by  the  courts  of  equity ;  in  other  words,  the  prin- 
ciples of  both  systems  are  preserved,  the  only  change  being  that  these 
prmciples  are  applied  and  acted  on  in  one  court  and  under  one  and  the 
same  mode  of  procedure.     Lee  v.  Pearce,  68-76. 

"The  distinction  between  actions  at  law  and  suits  in  equity  is  abol- 
ished, and  there  shall  be  but  one  form  of  action,"  in  the  constitution 
and  all  legislation  based  on  it,  must  be  taken  to  affect  only  th^  form  of 
procedure  and  to  leave  intact  the  principles,  which,  from  the  nature  of 
the  proceeding,  must,  of  necessity,  be  applied,  whether  in  a  court  of 
law  or  a  court  of  equity.     Haughton  v.  Newberry,  69-456.    '' 

Seetrictions  on  liberal  construction. — When  the  defendant,  by  demurrer, 
points  out  the  defects  of  the  complaint,  and  the  plaintiff  then  fails  or 
refuses  to  amend,  as  he  would  be  allowed  to  do,  he  is  not  taken  by  sur- 
prise, and  has  no  right  to  claim  1  benefit  in  the  supreme  court,  which 
he  has  refused  in  the  court  below.  Nor  would  substantial  justice  be 
done  to  the  parties  by  a  construction  so  liberal  as  to  hold  that  the 
demand  here  (the  averment  being  simply  **  the  same  has  been  demanded 
before  the  bringing  of  this  action,")  was  both  made  upon  the  proper 
officer,  and  after  a  compliance  with  all  the  prerequisites  to  a  valid 
demand.    Jones  v.  Commissioners,  7^-182. 

While  it  is  better  that  every  pleading  should  be  formal,  orderly  and 
precise,  yet  it  is  sufficient  if  intelligible,  and  the  allegations  of  a  plead- 
ing should  be  liberally  construed.     Buie  v.  Brown,  104-335. 

When  pleadings  are  substantially  sufficient,  a  demurrer  will  not  be 
sustained.     McEachin  v.  Stewart,  106-336. 

Ambi^ty  or  uncertainty. — In  case  of  ambiguity  and  uncertainty  in 
pleading,  the  words  are  to  be  taken  most  unfavorably  to  the  party  using 
them.     Wright  v.  McCormick,  67-27. 

Sec.  26 1»    Irrelevant  or  redundant;  indefinite  or  uncer^ 
tain.    C.  C.  P.,  8.  J 20. 

If  irrelevant  or  redundant  matter  be  inserted  in  a  plead- 
ing, it  may  be  stricken  out,  on  motion  of  any  person 
aggrieved  thereby,  but  this  motion  must  be  made  before 
answer  or  demurrer,  or  before  an  extension  of  time  to  plead 
is  granted.  And  when  the  allegations  of  a  pleading  are 
so  indefinite  or  uncertain  that  the  precise  nature  of  the 
charge  or  defence  is  not  apparent,  the  court  may  require 
the  pleading  to  be  made  definite  and  certain  by  amend- 
ment. 
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Judge  cannot  aot  except  upon  motion. — The  judge  cannot  act  under  this 
section,  except  upon  a  motion  made.    Ten  Broeck  v.  Orchard,  79-518. 

Contra. — Pleadings  should  clearly  and  plainly  allege  the  cause  of  action 
or  defence,  and  where  they  fail  to  do  so  the  court  may,  ex  tnero  tnoiu, 
direct  them  to  be  reformed.    Turner  v.  Cuthrell,  94-239;  Buie  v.  Brown, 

I04-535- 
The  court  in  which  an  action  is  pending  has  the  power,  and  it  is  its 

duty,  to  require  any  pleading  to  be  amended  so  as  to  make  it  plain, 

definite  and  certain.     McKinnon  v.  Mcintosh,  98-89. 

Motion  mnst  be  made  in  apt  time. — A  motion  to  strike  out  improper  mat- 
ter in  a  complaint  will  not  ordinarily  be  heard  after  answer  or  demurrer, 
or  even  after  an  order  for  time  to  plead.  No  appeal  lies  from  a  refusal 
to  grant  such  motion,  if  made  after  that  time.    Best  v.  Clyde,  86-4. 

The  objection  that  the  averments  in  the  complaint  are  so  vague  and 
uncertain  that  no  judgment  can  be  rendered  on  it  comes  too  late  after 
an  answer  has  been  filed  denying  the  allegations.     Morgan  v.  Bank, 

93-352. 

An  objection  to  a  pleading  on  the  ground  that  it  is  vague,  or  because 

it  does  not^  conform  to  an  order  of  the  court  under  which  it  is  filed, 

should  be  made  at  the  time  of  filing,  and  ou^ht  not  to  be  entertained  if 

it  is  delayed  until  the  action  is  called  for  trial.    Irvin  v.  Clark,  98-437. 

Hot  gronnd  Ibr  demurrer. — ^The  statement  in  a  complaint  of  redundant 
matter  or  of  evidential  facts  is  no  ground  for  demurrer.  Thames  v. 
Jones.  97-121. 

Redundai^cy,  impertinence,  argumentativeness  and  uncertainty  in 
pleading  cannot  be  taken  advantage  of  by  the  demurrer.  The  objection 
should  be  made  by  motion  before  answer  or  demurrer.  Smith  v.  Sum- 
merfield,  108-284. 

If  the  facts  which  constitute  the  alleged  cause  of  action  are  stated 
substantially  in  the  complaint,  or  can  be  reasonably  inferred  therefrom, 
but  the  pleading  is  defective  in  matter  of  form,  the  proper  remedy  is  by  a 
motion,  before  trial,  to  require  the  pleader  to  make  the  necessary  amend- 
•  ment  The  objection  will  not  be  sustained  if  made  by  demurrer  or  upon 
exception  to  evidence.  Stokes  v.  Taylor,  104-394;  Moore  v.  Edmiston, 
70-510;  Pulps  V.  Mock,  108-601. 

Conrt  win  order  pleadings  made  more  definite. — If  the  allegations  of  a 
pleading  are  not  sufficiently  certain,  the  court,  on  application,  will  order 
it  to  be  made  more  precise.  Speight  v.  Jones,  99-143;  Johnston  v.  Pate, 
83-110;  Fitzgerald  V.  Shelton,  95-519;  Richards  v.  Smith,  98-509;  Stokes 
V.  Taylor,  104-394;  Fulps  v.  Mock,  108-601. 

Objections  disregarded.— The  new  system  of  pleading  in  its  whole  struc- 
ture and  scope  looks  to  a  trial  of  causes  upon  their  merits,  and  discoun- 
tenances objections  which  may  be  removed.    Halstead  v.  Mullen,  93-252. 

Mere  matters  of  evidence  should  never  be  pleaded,  as  they  do  not 
raise  issues,  and  when  they  are  pleaded  they  should  be  disregarded. 
Farrior  v.  Houston,  95-578. 

Either  under  this  section  or  247,  ante. — An  irrelevant  or  frivolous  plead- 
ing can  be  stricken  out  under  either  J  247,  antey  or  under  this.  Com- 
missioners v.  Piercy,  72-181. 

Offeniive  language  in  pleadings. —Pleadings  that  use  offensive  language 
should  be  struck  out  and  reformed.    Mitchell  v.  Brown,  88-156. 

See  cases  cited  under  22  247  and  260  as  specially  applicable  here.  See, 
also,  2  388,  post 
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Sec,  262.  JadgmentBf  how  to  he  pleaded.    C.  C.  P.,  s.  121. 

In  pleading  a  judgment  or  other  determination  of  a  court 
or  of  an  officer  of  special  jurisdiction,  it  shall  not  be  nec- 
essary to  state  the  facts  conferring  jurisdiction,  but  such 
judgment  or  determination  may  be  stated  to  have  been 
duly  given  or  made.  If  such  allegation  be  controverted, 
the  party  pleading  shall  be  bound  to  establish,  on  the  trial, 
the  facts  conferring  jurisdiction. 

Judgment  in  another  action. — A  court  will  not  take  judicial  notice  of  a 
decree  rendered  by  it  in  a  separate  and  independent  action,  but  the  party 
relying  on  it  must  plead  it.     Daniel  v.  Bellamy,  91-78. 

Sec.  263.  Conditions  precedent,  how  to  be  pleaded  ;  iuetru^ 
ment  for  payment  of  money  only.    C.  C.  'P.,  s.  122. 

In  pleading  the  performance  of  conditions  precedent  in 
a  contract,  it  shall  not  be  necessary  to  state  the  facts  show- 
ing such  performance  ;  but  it  may  be  stated  generally  that 
the  party  duly  performed  all  the  conditions  on  his  part ; 
and  if  such  allegation  be  controverted,  the  party  pleading 
shall  be  bound  to  establish,  on  the  trial,  the  facts  showing 
such  performance.  In  an  action  or  defence  founded  upon 
an  instrument  for  the  payment  of  money  only,  it  shall  be 
sufficient  for  the  party  to  give  a  copy  of  the  instrument, 
and  to  state  that  there  is  due  to  him  thereon,  from  the 
adverse  party,  a  specified  sum  which  he  claims. 

Pleading. — It  is  not  necessary  to  state  the  facts,  but  merely  to  allege 
performance.    Britt  v.  Ins.  Co.,  105-175. 

Sec.  264.  Private  gtaiutes,  how  pleaded.    C.  C.  P.,  s.  123. 

In  pleading  a  private  statute  or  right  derived  therefrom, 
it  shall  be  sufficient  to  refer  to  such  statute  by  its  title  and 
the  day  of  its  ratification,  and  the  court  shall  thereupon 
take  judicial  notice  thereof. 

Host  be  pleaded. — When  the  plaintiff  relies  upon  a  private  statute,  he 
must  plead  it  in  his  complaint     Hughes  v.  Com*rs,  107-508. 

Pnblic  statute  need  not  be  pleaded.— It  is  never  necessary  that  the  plead- 
ings shall  set  out  a  public  statute.  Com*rs  of  Bnrke  v.  Com'rs  of 
Buncombe  Co.,  101-520. 
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Jndidal  notice. — ^The  court  is  required  by  this  section  of  The  Code  to 
take  judicial  notice  of  any  private  statute  which  is  referred  to  by  its  title; 
so  that  a  complaint,  which  refers  in  this  manner  to  a  statute  by  which 
the  plaintiff  claimed  to  have  been  incorporated,  is  to  be  regarded  as  set- 
ting forth  sni^h  statute  in  full,  as  a  part  of  the  cause  of  action.  Trustees 
V.  Satchwell,  71-111. 

BaOroad  charter. — ^The  statute  (ch.  82,  Laws  of  i848-'49)  incorporating 
the  North  Carolina  Railroad  Company  is  a  private  act;  and  it  is  error  to 
permit  it  to  be  read  and  commented  on  to  the  court  or  jury  until  it  has' 
been  properly  introduced  as  evidence.     Durham  v.  Railroad,  108-399. 

See^  2G5m    Libel  and  Slander,  how  stated  in  complaint.    C. 
C.  JP.,  s.  124. 

In  an  action  for  libel  or  slander,  it  shall  not  be  necessary 
to  state  in  the  complaint  any  extrinsic  facts,  for  the  pur- 
pose of  showing  the  application  to  the  plaintiff  of  the 
defamatory  matter  out  of  which  the  cause  of  action  arose ; 
but  it  shall  be  sufficient  to  state  generally  that  the  same 
was  published  or  spoken  concerning  the  plaintiff*;  and 
if  such  allegation  be  controverted,  the  plaintiff"  shall  be 
bound  to  establish,  on  trial,  that  it  was  so  published  or 
spoken. 

Sufficient  statement. — In  case  of  a  demurrer  to  a  complaint  in  an  action 
for  libel,  upon  the  ground  that  it  was  *'  too  vague  and  indefinite  to  war- 
rant a  judgment,"  the  court  say,  Rodman,  J.,  delivering  the  opinion  : 
•*This  section  was  intended  to  do  away  with  the  refined  and  subtle  dis- 
tinctions, which  had  found  a  place  in  the  common  law  pleadings  in 
actions  for  libel.**  When  a  complaint  alleges  that  *'  the  delendant  pub- 
lished, concerning  the plaintiiBf,  in  a  newspaper,**  etc.,  **a  certain  article 
containing  the  false  ana  defamatory  matter  following.*'  etc.,  it  sufficiently 
avers  that  the  defamatory  matter  was  concerning  the  plaintiiS*.  Carson 
V.  Mills,  69^-122. 

In  an  action  for  slander  it  is  material  only  to  aver  in  the  complaint 
that  the  slanderous  words  were  spoken  of  the  plaintiff;  the  facts  which 
point  them  and  convey  to  the  hearer  the  sense  in  which  they  are  used, 
are  matters  of  proof  before  the  jury.     Wozelka  v.  Hettrick,  93-10. 

Vegative  averments  not  necessary. — The  plain tiiOf  in  an  action  for  slander 
is  not  required  to  negative  in  his  complaint  that  words  actionable /^r  ^^ 
were  not  spoken  in  such  a  manner  or  under  such  circumstances  as 
rendered  them  privileged,  and  this  though  it  appeared  from  the  com- 
plaint that  they  were  spoken  in  or  about  a  judicial  proceeding.  Gudger 
V.  Penland,  108-593. 

See.  266.    Answer  in  such  eases.    C  C.  B.,  s.  125. 

In  the  actions  mentioned  in  the  preceding  section,  the 
defendant  may,  in  his  answer,  allege  both  the  truth  of  the 
matter  charged  as  defamatory,  and  any  mitigating  circum- 
14 
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stances  to  reduce  the  amount  of  damages  ;  and  whether  he 
prove  the  justification  or  not,  he  may  give  in  evidence  the 

mitigating  circumstances. 

• 

Mitigation  of  daaiageB. — In  actions  for  defamation  under  the  former 
system  of  pleading,  evidence  offered  to  sustain  a  plea  of  the  general 
issue  could  not  be  considered  in  mitigation  of  damages,  but  this  has 
been  changed  by  this  section.     Knott  v.  Burwell,  96-272. 

jQBtiflcation  and  statnte  of  limitationB. — An  answer  alleging  that  the 
defendant  *'  did  not  speak  the  words  charged  with  malice,  but  that  he 
was  informed  and  believed  them  to  be  true  in  substance  and  effect," 
stating  the  grounds  of  his  belief,  and  alleg[in^  that  he  **did  not  admit 
that  the  words  charged  were  spoken  within  six  months  before  suit 
brought,"  amounts,  under  The  Code,  to  pleading  justification  and  the 
statute  of  limitations.     Moore  v.  Edmiston,  70-510. 

Place  and  circumstances. — The  place  where  the  words  are  spoken  and 
the  circumstances  of  excuse  or  privilege  are  matters  of  defence.  Gudger 
V.  Penland,  108-593. 

• 
Sec,  267*     What  causes  of  action  may  he  Joitied  in  the  safne 

complaint.    €•  €•  P*^  «•  126. 

The  plaintiff  may  unite  in  the  same  complaint  several 
causes  of  action,  whether  they  be  such  as  have  been  hereto- 
fore denominated  legal,  or  equitable,  or  both,  where  they 
all  arise  out  of : 

Any  number  of  causes  of  action  may  be  joined. — Any  number  of  causes  of 
action  may  be  embraced  in  one  complaint,  provided  they  all  belong  to 
any  one  of  the  classes  named  below.     Sutton  v.  McMillan,  72-102 ; 
Land  Co.  v.  Beatty,  69-329 ;  Logan  v.  Wallis,  76-416  ;  Young  v.  Young, 
81-91. 

The  causes  of  action  must  aflfect  aU  the  parties  to  the  action. — ^The  causes 
of  action  must  afifect  all  the  parties  to  the  action,  except  in  case  of 
actions  to  foreclose  mortgages.  Land  Co.  v.  Beatty,  69-329  ;  Logan  v. 
Wallis,  76-416. 

See  cases  cited  under  the  subsections  of  this  section,  also  cases  cited 
under  subsection  5  of  J  23^  ante. 

Where  causes  of  action  are  oetween  same  parties  and  joinder  is  convenient. — 
Where  different  causes  of  action  are  of  the  same  character  and  between 
the  same  parties  litigant,  and  the  joinder  is  convenient  to  them,  the 
court  will  usually  refuse  to  sustain  an  objection  to  the  joinder.  King  v. 
Farmer,  88-22. 

The  provisions  of  The  Code  in  regard  to  the  joinder  of  causes  of 
action,  have  not  made  any  substantial  change  for  the  rules  of  eauity 
practice  in  regard  to  multifarious  bills,  except  to  enlarge  the  right  to 
unite  in  one  action  different  causes  of  action.  Under  the  former  equity 
practice,  the  bill  was  not  multifarious,  when  there  was  a  general  right 
in  the  plaintiff,  covering  the  whole  case,  although  the  rights  of  the 
defendants  may  have  been  distinct.     Heggie  v.  Hill,  95-303. 

Actions  in  the  nature,  of  a  creditor's  bill  may  be  now  maintained 
-without  precedent  judgments  and  executions  in  all  cases  where  they 
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could,  under  the  former  practice,  have  been  maintained  after  the  obtain- 
ing of  such  judgments  or  the  issuing  of  such  executions.  Hancock  v. 
Wooten,  107-9. 

m^oinder. — A  cause  of  action  to  foreclose  a  mortgage  on  one  tract  of 
land  cannot  be  joined  with  a  cause  of  action  to  obtain  possession  of 
another  tract     ^gerton  v.  Powell,  72-64. 

A  complaint  cannot  join  a  cause  of  action  of  which  the  court  has 
jurisdiction  with  one  of  which  it  has  not  jurisdiction.  Finch  v.  Basker- 
ville,  85-205. 

Nor  a  cause  of  action  based  on  the  contract  of  one  defendant  with  a 
cause  of  action  on  the  fraud  of  both  in  procuring  said  contract.  N.  C. 
Land  Co.  v.  Beatty,  69-329. 

A  cause  of  action  founded  on  a  tort  cannot  be  united  with  one  founded 
on  a  contract     Logan  v.  Wallis,  76-416 ;  Doughty  v.  Railroad,  78-22. 

Where  a  complaint  contains  a  cause  of  action  of  which  the  court  has 
not,  and  others  of  which  it  has  jurisdiction,  the  court  will  disregard  the 
former  and  try  the  latter.  Ashe  v.  Gray,  90-137  ;  Singer  Manufacturing 
Co.  V.  Barrett,  95-36. 

In  a  special  proceeding  for  partition,  it  is  erroneous  to  permit  the  per- 
soral  representative  of  the  ancestor  of  the  tenants  in  common  to  inter- 
plead and  apply  for  a  license  to  sell  the  lands  for  assets.  Garrison  v. 
Cox,  99-478. 

A  cause  of  action  against  a  clerk  of  the  superior  court  for  damages 
resulting  from  malfeasance  in  acce|)ting  an  insufficient  bond  from  an 
administrator,  cannot  be  joined  with  a  cause  of  action  against  such 
administrator  and  his  sureties  for  a  devasiamiy  the  respective  liabilities 
of  the  parties  having  no  connection.     Mitchell  v.  Mitchell,  96-14. 

Olgection  must  be  taken  by  answer  or  demurrer. — The  objection  of  a  mis- 
joinder of  causes  of  action  must  be  taken  by  answer  or  demurrer,  and 
if  not  taken  by  either,  cannot  be  taken  by  motion  upon  the  trial.  Burns 
v.  Ashworth,  72-496 ;  McMillan  v.  Edwards,  75-81. 

The  maker  and  endorser  of  a  note  cannot  be  sued  Jointly  with  the  gnarantor. — 
A  plaintiiOf  cannot  unite  a  cause  of  action  against  A  and  B  as  the  maker 
and  endorser  of  a  note,  with  a  cause  of  action  against  C.  as  the  guaran- 
tor of  a  judgment  rendered  on  such  note.   Wooten  v.  Maultsby,  69-462. 

Joinder  of  several  canses  of  action  against  different  defendants. — Where  a 
general  right  is  claimed  arising  out  of  a  series  of  transactions  tending 
to  one  end,   the  plaintiflf  may  join  several  causes  of  action  against 
defendants  who  have  distinct  and  separate  interests.     Young  v.  Young, 
81-91. 

Court  may  order  action  to  be  divided. — Where  two  causes  of  action  are 
improperly  joined  the  court  may  order  the  action  to  be  divided.  Street 
V.  Tuck,  84-605  ;  Finch  v.  Baskerville,  85-205. 

(i)  The  same  transaction  or  transaction  connected  with 
the  same  S4ibject  of  action  ; 

Can  be  Joined. — A  demand  for  re-execution  of  a  lost  deed  and  for  pos- 
session of  the  land.     McMillan  v.  Edwards,  75-81. 

For  debt  and  to  declare  void  conveyances  alleged  to  have  been  made 
by  the  debtor  in  fraud  of  the  complaining  creditor.  Bank  v.  Harris, 
84-206. 

A  note  for  less  than  two  hundred  dollars  may  be  united  with  an  open 
account  to  make  up  a  sum  sufficient  to  confer  jurisdiction  upon  the 
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superior  court,  and  such  complaint  is  not  objectionable,  either  on 
account  of  the  misjoinder  or  on  account  of  each  cause  of  action  being 
for  less  than  two  hundred  dollars.     Sutton  v.  McMillan,  72-102. 

So,  too,  a  cause  of  action  for  failure  to  account  may  be  joined  with 
one  for  combination  to  defraud  in  conveyance  of  his  ward's  lands,  in 
an  action  against  one  who  has  been  a  guardian  of  the  plaintiff.  Adams 
V.  Quinn,  74-359- 

To  a  complaint  which  charged  the  defendant  with  : 

'*  I.  Harboring  and  maintaming  his  wife ; 

2.  The  conversion  of  personal  property  to  which  the  plaintiJBF  was 
entitled  Jure  fnariii  ; 

3.  Inducing  the  wife,  while  harbored  and  maintained,  to  execute  to 
the  defendant  a  deed  for  land  under  which  he  had  received  the  rents 
and  profits ;  and 

4.  Converting  to  his  own  use  certain  articles  of  personalty  named  in 
a  marriage  settlement  between  the  plaintiff  and  his  wife;" 

The  defendant  demurred  for  misjoinder  of  causes  of  action,  which  was 
overruled  below,  and  that  ruling  was  sustained  in  the  supreme  court 
Hamlin  v.  Tucker,  72-502. 

Joinder  of  partnersliip  and  individual  liability. — A  cause  of  action  arising 
on  joint  contract  as  a  partner  may  be  joined  with  a  personal  liability 
for  the  conversion  of  tJEie  plain tiifif's  goods,  provided  the  plaintiff  waives 
the  tort  embraced  in  such  taking.     Logan  v.  Wallis,  76-416. 

Joinder  of  prayers  fbr  divers  relief. — A  complaint  can  join  prayers  for 
divers  relief,  when,  if  the  primary,  relief  demanded  is  granted,  the 
others  follow  as  a  matter  of  course,  as  here — ^the  setting  aside  a  decree 
for  fraud  and  the  annulling  of  deeds  given  for  land  sold  under  it  and 
the  recovery  of  the  land  and  rents,  with  injunction  against  waste. 
England  v.  Gamer,  86-366. 

Creditors  affected  by  fraud  of  common  debtor. — Creditors  affected  by  the 
fraud  of  a  common  debtor  in  the  conveyance  of  his  property,  can  join 
in  one  action  to  subject  the  same  to  the  payment  of  their  debts,  Mebane 
v.  Layton,  86-571. 

Joinder  permissive,  not  compnlsory. — The  present  system  of  pleading/^- 
fftiis  but  does  not  compel  the  joinder  of  separate  causes  of  action  arising 
out  of  "the  same  transaction,  or  transaction  connected  with  the  same 
subject  of  action.'*     Gregory  v.  Hobbs,  93-1. 

(2)  Contract,  express  or  implied  ;  or, 

Action  on  official  bonds. — A  complaint  can  join  causes  of  action  against 
an  officer  upon  two  official  bonds,  given  for  separate  terms  of  office, 
against  him  and  the  sureties  common  to  the  two  bonds.  Syme  v.  Bunt- 
ing, 86-175. 

A  complaint  in  which  are  joined  two  causes  of  action — one  upon  a 
clerk's  bond  and  another  upon  an  administrater's  bond — is  demurrable. 
Street  v.  Tuck,  84-605. 

Judgments. — Where  the  cause  of  action  set  out  in  the  complaint,  was 
several  judgments  rendered  by  a  justice  of  the  peace,  each  for  a  less 
sum  than  two  hundred  dollars  but  aggregating  more  than  that  sum  :  // 
was  heldy  (i)  that  the  causes  of  action  were  properly  joined ;  and  (2) 
that  the  superior  court  had  jurisdiction.    Moore  v.  Nowell,  94-265. 

Penalties. — Notwithstanding  each  of  the  penalties  does  not  exceed 
|aoo  (and  if  only  one  was  sought  to  be  recovered  a  justice  of  the  peace 
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would  have  jurisdiction),  a  plaintiff  may  unite  several  causes  of  action 
for  several  penalties  against  same  party,  in  same  complaint,  and  if  the 
ag^re^ate  amount  thereof  exceeds  |2oo,  the  superior  court  will  have 
jurisdiction.     Maggett  v.  Roberts,  108-174. 

(3)  Injuries  with  or  without  force  to  person  and  property, 
or  to  either  ;  or, 

(4)  Injuries  to  character  ;  or, 

(5)  Claims  to  recover  real  property,  with  or  without  dam- 
ages for  the  withholding  thereof;  and  the  rents  and  profits 
of  the  same  ;  or, 

Action  to  recover  land. — ^The  vendor  of  land  who  has  not  been  paid,  has 
two  remedies,  one  in  personam  against  the  vendee,  the  other  in  rem  to 
subject  the  land,  and  he  may  pursue  both  of  these  at  the  same  time,  and 
may  also  maintain  an  action  to  recover  the  possession.  Allen  v.  Tay- 
lor, 96-37. 

Where  in  an  action  to  recover  several  tracts  of  land,  the  plaintiff  sets 
out  his  claim  of  title,  the  allegations  in  this  resp)ect  cannot  render  the 
complaint  demurrable  on  the  ground  that  it  joins  several  distinct 
causes  of  action.    Thames  v.  Jones,  97-121. 

A  plaintiff,  in  the  same  action,  may  unite  a  demand  for  the  re-execu- 
tion of  an  unregistered  lost  deed  and  for  the  possession  of  the  land 
embraced  therein.    Jennings  v.  Reeves,  101-447. 

The  owner  of  land  or  of  several  contiguous  tracts  consolidated  into 
one  body,  may  bring  a  single  suit  to  recover  possession  against  a  number 
of  trespassers,  and  it  is  sufficient  to  allege  that  plaintiff  is  in  possession 
of  some  part  of  it.     Bryan  v.  Spivey,  106-95. 

(6)  Claims  to  recover  personal  property,  with  or  without 
damages  for  the  withholding  thereof;  or, 

(7)  Claims  against  a  trustee,  by  virtue  of  a  contract,  or 
by  operation  of  law. 

_  • 

The  prosecution  to  a  successful  result  of  a  former  action  against  the 
defendants  therein,  to  declare  them  trustees  of  the  legal  title,  for  the 
conveyance  and  the  recovery  of  the  possession  of  certain  lands,  is  no 
bar  to  a  subsequent  action  for  the  recovery  of  the  rents  and  profits 
whilst  the  defendants  were  in  possession.     Gregory  v.  Hobbs,  93-1. 

But  the  causes  of  action  so  united  must  all  belong  to  one 
of  these  classes,  and  except  in  actions  for  the  foreclosure  of 
mortgages,  must  aflfect  all  the  parties  to  the  action,  and  not 
require  different  places  of  trial,  and  must  be  separately 
stated.  In  actions  to  foreclose  mortgages,  the  court  shall 
have  power  to  adjudge  and  direct  the  payment  by  the  mort- 
gagor, of  any  residue  of   the  mortgage  debt   that  may 
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remain  unsatisfied  after  a  sale  of  the  mortgaged  premises, 
in  cases  in  which  the  mortgagor  shall  be  personally  liable 
for  the  debt  secured  by  such  mortgage  ;  and  if  the  mort- 
gage debt  be  secured  by  the  covenant  or  obligation  of  any 
person  other  than  the  mortgagor,  the  plaintiff  may  make 
such  person  a  p^rty  to  the  action,  and  the  court  may 
adjudge  payment  of  the  residue  of  such  debt  remaining 
unsatisfied  after  a  sale  of  the  mortgaged  premises,  against 
such  other  person,  and  may  enforce  such  judgment  as  in 
other  cases. 

Poreclosare  of  mortgage. — A  plaintiff  may  unite  in  the  same  action  a 
demand  for  the  foreclosure  of  a  mortgage,  a  judgment  for  the  amount 
of  his  debt  and  for  possession  of  the  property  conveyed  by  the  deed. 
Martin  v.  McNeely,  101-634. 

Where  there  were  two  mortgages  on  a  tract  of  land,  and  it  was  sold 
first  under  the  second  mortgage,  and  afterwards  under  the  first,  and  then 
the  interest  of  the  purchaser  at  the  sale  under  the  first  mortgage  was  sold 
under  execution,  an  action  by  the  purchaser  at  the  sale  under  the  second 
mortgage,  against  the  purchaser  at  the  execution  sale,  the  purchaser  at 
the  sale  under  the  first  mortgage,  and  the  first  mortgagee,  alleging  that 
the  first  mortgage  debt  was  paid,  or  nearly  so,  at  the  time  of  the  sale 
under  that  mortgage,  and  asking  judgment,  (i)  for  the  possession  of 
the  land  if  the  debt  had  been  paid,  and  if  not ;  (2)  for  an  account  of 
the  amount  due  on  the  first  mortgage,  and  for  the  payment  to  him  of 
the  excess  of  the  purchase-money  after  paying  the  debt :  It  zvas  held, 
that  the  complaint  was  not  multifarious,  and  a  demurrer  for  misjoinder 
of  causes  of  action  would  be  overruled.     Heggie  v.  Hill,  95-303. 

Legal  and  eqnitable  causes  of  action. — Causes  of  action  distinctly  legal 
and  causes  of  action  purely  equitable  may  be  united  in  one  complaint, 
if  they  have  reference  to  the  same  subject  matter  and  arise  out  of  the 
same  transaction.  It  is  not  necessary,  however,  that  they  should  be  so 
Ignited.     Lumber  Co.  v.  Wallace,  93-38. 

Actions  of  tort  and  in  contract. — A  cause  of  action  founded  on  a  tort, 
cannot  be  united  with  one  founded  on  a  contract  Doughty  v.  Railroad, 
78-22 ;  Logan  v.  Wallis,  76-416. 

Plaintiff's  complaint  contained  two  causes  of  action,  one  to  recover 
damages  alleged  to  have  been  caused  by  the  road-bed  erected  by  defend- 
ant ponding  water  back  on  plaintiff's  land ;  the  other  to  recover  dam- 
ages for  an  alleged  breach  ox  duty  on  the  part  of  defendant  in  not  put- 
ting up  sufficient  cattle-guards  as  required  by  The  Code,  {  1975,  whereby 
cattle  trespassed  upon  plaintiff's  enclosed  lands  and  crops.  On  demur- 
rer held  an  improper  joinder  of  causes  of  action,  the  first  being  for 
injury  to  property,  a  tort,  while  the  second  arose  *'  upon  contract "  for 
the  breach  of  an  implied  contract  to  perform  a  statutory  duty  and  the 
action  should  be  divided.     Hodges  v.  Railroad,  105-170. 

Sec*  268m    AUegatian  not  denied^  when  to  he  deemed  true. 

Every  material  allegation  of  the  complaint  not  contro- 
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verted  by  the  answer,  and  every  material  allegation  of  new 
matter  in  the  answer,  constituting  a  counterclaim,  not  con- 
troverted by  the  reply,  shall  for  the  purposes  of  action  be 
taken  as  true.  But  the  allegation  of  new  matter  in  the 
answer  not  relating  to  a  counterclaim,  or  of  new  matter 
in  reply,  is  to  be  deemed  controverted  by  the  adverse  party 
as  upon  a  direct  denial  or  avoidance,  as  the  case  may 
require. 

AUegationB  of  complaint  not  denied. — What  is  alleged  in  the  complaint, 
and  not  denied  in  the  answer,  is  to  be  taken  as  admitted.  Jenkins  v. 
Ore  Dressing  Co.,  65-463;  Stephenson  v.  Felton,  106-114;  Harris  v. 
Sneeden,  104-369. 

All  facts  averred  in  the  complaint,  and  not  controverted  by  the  defend- 
ant, must  be  taken  as  true  for  the  purposes  of  the  action.  Oates  v. 
Gray,  66-442. 

Every  allegation  of  the  complaint  not  denied  by  the  answer  is  admit- 
ted, and  is  as  effectual  as  if  found  by  a  jury.   Bonham  v.  Craig,  80-224. 

Denials  should  be  positive  and  nneqnivocal. — Denials  and  admissions  and 
statements  of  fact  should  be  positive  and  unequivocal — not  argumenta- 
tive or  evasive.     Rumbough  v.  Improvement  Co.,  106-461. 

Connterdaim  not  denied. — Allegations  of  new  matter  constituting  a 
counterclaim  are  to  be  taken  as  true  unless  denied.  McKesson  v.  Men- 
denhall,  64-286 ;  Green  v.  Railroad,  77-95. 

A  defendant  is  entitled  to  judgment  upon  a  counterclaim,  if  no  reply 
or  demurrer  has  been  interposed,  although  it  would  have  been  refused 
if  objection  had  been  made  in  apt  form  and  time.  Rountree  v.  Britt, 
94-104. 

Allegations  of  answeii  other  than  connterclaini,  not  denied. — Allegations  of 
new  matter  in  the  answer,  not  constituting  a  counterclaim  or  of  new 
matter  in  reply,  are  to  be  deemed  controverted  by  general  denial  or 
avoidance.  Erwin  v.  I^owery,  64-321 ;  Price  v.  Bccles,  73-162 ;  Skinner 
V.  Wood,  76-109. 

Where  in  an  action  for  the  settlement  of  a  partnership,  the  defendant 
admits  the  partnership,  but  alleges  that  there  has  been  a  complete  set- 
tlement, with  only  specified  exceptions,  and  there  is  no  reply,  the  set- 
tlement must  be  taken  as  denied.     Price  v.  Bccles,  73-162. 

New  matter  set  up  in  the  answer,  not  relating  to  a  counterclaim,  is 
taken  to  be  controverted  without  further  pleading.  The  court,  however, 
may  require  a  formal  reply  to  such  new  matter.  The  Code,  §  248;  Fitz- 
gerald V.  Shelton,  95-51J. 

Where  the  defendant  m  his  answer  commingles  the  facts  which  he 
relies  on  both  as  ground  for  a  rescission  of  the  contract  sued  on  by 
plaintiff,  and  also  for  constituting  a  counterclaim  :  Held^  that  when 
relied  on  as  ground  for  rescission  of  the  contract,  these  facts  were 
deemed  to  be  denied  without  replication.    Stanton  v.  Hughes,  97-318. 

Denial  of  knowledge  or  inlbrmation. — A  denial  of  "any  knowledge  or 
infonnation  sufficient  to  form  a  belief,"  is  a  sufficient  denial  to  raise  an 
issue.     Bank  v.  Charlotte,  75-45. 

&^2  243  (i)  and  cases  cited. 
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Action  to  recover  land. — Where  the  court  instructed  the  jury  that  the 
plaintiffs  had  not  offered  sufficient  evidence  of  possession  to  acquire 
title — defendant  having  denied  plaintiff's  title — and  the  case  on  appeal 
disclosed  no  such  evidence ;  there  is  not  error,  although  the  defendant 
had,  in  its  answer,  deduced  its  title  to  a  part  of  the  land  in  controversy 
from  the  plaintiffs — the  defendant  having  averred  a  good  title  in  itself. 
Greenville  v.  Steamship  Co.,  104-91. 

AdmisBionB  in  another  action. — Where  in  an  action  for  false  ipiprisonment, 
the  defendant  admitted  by  not  den^ng  in  his  answer,  that  the  warrant 
of  arrest  under  which  the  plaintiff  was  taken  in  custody  was  issued 
before  action  was  begun  by  issuing  summons,  such  admission  should  be 
taken  as  true  in  another  action  against  same  defendant,  and  any  evidence 
admitted  on  that  point  was  irrelevant.     Tucker  v.  Wilkins,  105-272. 

Where  in  a  former  action  on  the  same  instrument  the  defendant  did 
not  deny  the  alle^atign  that  the  bond  had  not  been  paid,  such  admis- 
sion can  be  used  in  a  subsequent  trial  as  evidence  to  rebut  presumption 
of  payment     Grant  v.  Gooch,  105-278. 

In  action  fbr  divorce. — Failure  to  deny  complaint  has  no  effect  in  action 
for  divorce.     Steel  v.  Steel,  104-631. 

In  action  of  slander. — In  an  action  for  slander,  an  answer  admitting 
that  the  words  were  spoken,  denying  that  they  were  spoken  mali- 
ciously, alleging  that  the  defendant  believed  the  charge  made  by  him 
was  true,  and  that  the  words  were  spoken  more  than  six  months  before 
suit  brought,  amounts,  under  our  liberal  system  of  pleading,  to  the  pleas 
of  justification   and  the  statute  of  limitation.     Moore  v.   Bdmiston, 

70-510- 

Legal  proposition  not  established  by  admissions  in  pleadings. — ^A  legal  prop- 
osition cannot  be  established  by  admissions  in  the  pleadings.  Kelly  v. 
McCallum,  83-563. 


CHAPTER  SEVEN. 


MISTAKES  IN  PLEADINGS  AND  AMENDMENTS. 


Section. 

269.  Material  variance. 

270.  Immaterial  variance. 

271.  A  failure  of  proof,  when. 

272.  Amendments  of  course  after 

allowance  of  demurrer. 

273.  Amendments  by  order. 

274.  Relief  in    case    of   mistake, 


Section. 

surprise  or  excusable  neg- 
lect. 

275.  When    plaintiff  ignorant   of 

name  of  defendant. 

276.  Errors  or    defects    not    sub- 

stantial, to  be  disregarded. 

277.  Supplemental  pleadings. 


Sec.  269,    Material  variance.    C.  C  JP.,  «•  128. 

No  variance  between  the  allegation  in  a  pleading  and 
the  proof  shall  be  deemed  material  unless  it  has  actually 
misled  the  adverse  party,  to  his  prejudice,  in  maintaining 
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his  action  upon  the  merits.  Whenever  it  shall  be  alleged 
that  a  party  has  been  so  misled,  that  fact  shall  be  proved 
to  the  satisfaction  of  the  court,  and  in  what  respect  he  has 
been  misled  ;  and  thereupon  the  judge  may  order  the 
pleading  to  be  amended  upon  such  terms   as  shall  be  just. 

Pleadings  liberally  oouBtrued. — Pleadings  should  be  liberally  construed, 
with  a  view  to  substantial  justice  between  the  parties.  Purcell  v.  Rail- 
road, 108-414;  i  260,  anie^  and  cases  cited. 

Yarianoe  between  sninmonB  and  complaint. — A  variance  between  summons 
and  complaint,  in  that  the  former  is  by  the  plaintiffs  in  their  individual 
cap^ity,  while  the  latter  sets  up  causes  of  action  in  behalf  of  said 
plaintinis  '*  and  all  others  creditors  and  note-holders  of  the  Bank  of  North 
Carolina/'  and  that  the  summons  is  against  the  defendants  in  their  indi- 
vidual capacity,  while  the  complaint  sets  out  causes  of  action  against  them 
as  executors  and  stockholders,  etc.,  is  immaterial.  "The  only  differ- 
ence,'* say  the  court,  "between  the  practice  under  The  Code  and  in  the 
court  of  equity  is  that,  by  The  Code,  the  summons  precedes  instead  of 
following  the  complaint.  In  both  courts  its  only  office  is  to  ^ve  notice 
of  an  action  begun,  the  parties  to  it,  and  where  the  complaint  will  be 
filed."    Wilson  v.  Moore,  72-558. 

Yagneneu  in  complaint. — Where  the  description  of  the  land  sued  for  is 
indefinite  and  vague,  the  court  may  allow  an  amendment.  It  is  too  late 
to  object  to  the  description  after  verdict.     Redmond  v.  Stepp,  100-212. 

Variance  between  pleadings  and  proof. — ^There  must  be  allegata  and  pro- 
bata; and,  under  the  new  system,  as  under  the  old,  the  court  can  take 
no  notice  of  any  proof  unless  there  be  a  corresponding  allegation.  The 
court  has  a  very  wide  discretion  in  reconciling  the  allegations  with  the 
proof,  but  it  has  no  more  power  than  under  the  old  system  to  hear  proofs 
without  allegations.     McKee  v.  Lineberger,  69-217. 

Where  the  complaint  alleges  the  delivery  of  a  certain  number  of  bricks 
to  the  defendant,  and  the  proof  shows  the  delivery  to  and  acceptance  by 
him  of  a  larger  number,  the  variance  will  not  defeat  a  recovery.  Brown 
V.  Morris,  83-251. 

A  variance  between  allegation  and  proof  is  immaterial  in  a  civil  action, 
unless  the  adverse  party  has  been  misled.  Lilly  v.  Baker,  88-151;  Pat- 
rick V.  Railroad,  93-422;  Lawrence  v.  Hester,  93-79;  Usry  v.  Suit,  91-406. 

A  variance  arises  where  the  proofs  do  not  sustain  the  cause  of  action 
alleged  in  the  complaint.  If  it  is  immaterial,  it  will  be  disregarded;  if 
material  and  misleading,  the  Court  may,  in  its  discretion,  allow  an 
amendment,  upon  just  terms;  but  where  the  evidence  relates  to  a  cause 
of  action  entirely  different  from  that  stated  in  the  complaint,  it  is  not  a 
case  of  variance  at  all,  and  it  was  never  intended  by  The  Code  to  allow 
a  plaintiff  to  prove  a  cause  of  action  which  he  has  not  alleged.  Anthony 
V.  Seagle,  98-553;  Willis  v.  Branch,  94-142. 

The  evidence  introduced  by  the  plaintiff  must  conform  to  his  allegations. 
So,  where,  in  his  complaint,  the  plaintiff  alleged  that  he  was  seized  of 
certain  lands  in  fee,  and  the  evidence  showed  that  he  was  only  entitled 
to  a  life-estate,  he  is  not  entitled  to  recover  in  this  state  of  the  pleadings. 
Brittain  v.  Daniels,  94-78'* 

Where  a  variance  is  not  merely  formal,  but  lies  at  the  very  root  of  the 
cause  of  action,  it  is  fatal  to  the  plaintiff's  right  to  recover.  Pendleton 
V.  Dalton,  96-507. 
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It  is  error  to  permit  proof  without  corresponding  allegation.  If  a 
defence  set  up  in  the  answer  is  abandoned  for  want  of  proof,  it  is  error 
to  admit  proof  of  another  defence  not  pleaded  but  suggested  ore  tenus. 
Mcl/aurin  v.  Cronly,  90-50. 

The  power  of  the  court  to  allow  amendments,  so  as  to  fit  the  complaint 
to  the  evidence,  is  too  well  settled  to  require  discussion  or  citation  of 
authority.     Spivey  v.  Grant,  96-214. 

The  court  may  give  such  relief  as  the  proof  and  pleadings  render 
appropriate,  though  not  demanded  in  the  complaint,  and,  to  that  end, 
may  order  the  pleadings  reformed  to  correspond  with  the  proof.  Barnes 
V.  Barnes,  104-613. 

SemSle,  that  this  section  cures  variances  between  pleadings  and  proof, 
where  the  defendant  in  ejectment  relies  upon  a  different  title  from  the 
one  set  up  in  the  answer.     Keathley  v.  Branch,  88-379. 

A  different  cause  of  action. — No  amendment  of  pleadings  will  be  permit- 
ted where  the  proof  establishes  a  cause  of  action  wholly  different  from 
that  alleged  in  the  complaint.  Carpenter  v.  Huffsteller,  87-273;  Grant 
V.  Burgwyn,  88-95;  Kron  v.  Smith,  96-389. 

Amendments  liberally  allowed. — Amendments  to  pleadings  which  further 
justice,  speed  the  trial  of  causes,  or  prevent  circuity  of  action  and  unnec- 
essary expense,  should  be  liberally  allowed,  on  proper  terms.  Commis- 
sioners V.  Blair,  76-136. 

Motion  to  amend  before  trial. — Sections  269  to  277  point  out  how  amend- 
ments shall  be  made,  the  obvious  purpose  being  that  parties  shall  apply 
to  the  court  in  apt  time,  prior  to  the  trial,  to  amend  the  pleadings  in  all 
the  particulars  objected  to,  and  that  they  may  not  be  allowed  at  the  trial 
to  spring  objections  to  the  form  or  effect  of  the  charge  or  defence. 
Moore  v.  Edmiston,  70-510. 

Amendment  during  trial. — The  judge,  on  the  trial,  ma^  direct  the  find- 
ings according  to  the  evidence,  and  amend  the  pleadings  accordingly. 
Gibbs  V.  Fuller,  66-116. 

After  answer. — When  the  answer  showed  that  the  defendant  had  not 
been  misled  by  the  defects  of  the  complaint,  a  motion  to  dismiss  for  such 
defect,  discovered  after  answer,  will  not  be  allowed.     Garrett  v.  Trotter, 

65-430- 

After  sustaining  demurrer  for  defect.  — An  amendment,  in  order  to  insert 
omitted  allegations  or  parties,  may  be  allowed,  even  after  a  demurrer  to 
the  complaint  for  the  defect  has  been  sustained.  Reynolds  v.  Smathers, 
87-24;  Johnson  v.  Finch,  93-205. 

Amendment  not  necessary. — Where  the  complaint  sets  out  a  special  con- 
tract, which  fails,  the  plaintiff  can  proceed  with  the  case  and  recover 
his  damages,  as  on  the  common  counts  in  assumpsit,  without  any  amend- 
ment of  the  pleadings.    Jones  v.  Mial,  82-252;  Stokes  v.  Taylor,  104-394. 

Amendment  allowed, — A  plaintiff  may  sue  for  a  horse  and  recover  a  cow, 
but,  in  order  to  do  this,  when  the  variance  appears  he  must  obtain  leave 
to  amend.  Judgment  cannot  be  rendered  on  a  state  of  facts  not  alleged 
in  the  complaint  and  inconsistent  therewith.    Shelton  v.  Davis,  69-324. 

In  an  action  for  slander,  when  the  complaint  alleges  the  slanderous 
words  to  have  been  uttered  at  a  specific  time  and  place,  the  plaintiff  may 
prove  the  words  to  have  been  spoken  at  a  different  time  and  place;  but, 
if  the  defendant  shall  have  been  misled  by  such  allegation,  and  has  not 
set  up  the  statute  of  limitation  in  consequence,  the  court  will  allow  him 
to  amend  and  put  in  that  defence.     Pegram  v.  Stoltz,  67-144. 
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In  an  action  for  claim  and  delivery,  if  the  proof  shows  that  the  defend- 
ant had  sold  the  property  before  action  brought,  the  plaintiff  should  be 
allowed  to  amend  the  complaint,  without  costs,  and  to  ask  judgment  for 
the  value  of  the  property ;  out  he  could  not  recover  without  such  amend- 
ment    Haughton  v.  Newberry,  69-456;  Webb  v.  Taylor,  80-305. 

The  courts  have  inherent  power  to  allow  amendments  to  pleadings, 
independent  of  The  Code,  which  they  may  allow  in  their  discretion, 
unless  prohibited  by  some  statute,  or  unless  some  vested  right  will  be 
disturbed.    Knott  v.  Taylor,  96-553. 

The  affidavit  in  a  bastardy  proceeding  may  be  amended  in  the  superior 
court,  with  the  permission  of  the  judge,  and  there  is  nothing  in  the 
point  that  such  amendments  cannot  be  made  after  the  defects  are  pointed 
out  by  a  motion  to  dismiss.     State  v.  Giles,  103-391. 

Amendment  discretionary, — ^The  refusal  by  the  judge  below  to  permit  an 
amendment,  is  unreviewable.     Blackwell  v.  Dibbrell,  103-270. 

Defbct  in  name  of  a  party. — Where  there  is  a  defect  in  the  name  of  a 
defendant  in  the  summons,  it  is  cured  by  the  judgment,  and  if  there  is 
an  appeal,  it  is  the  duty  of  the  upper  court  to  amend.  Clawson  v. 
Wolfe,  77-100. 

Judge  can  refbrm  pleadings  ex  mero  motn. — A  judge  can  order  reformation 
of  pleadings  ex  mero  moiu.  Turner  v.  Cuthrell,  94-239 ;  Buie  v.  Brown, 
104-535 ;  McKinnon  v.  Mcintosh,  98-89,  overruling  Ten  Broeck  v.  Or- 
chaid,  79-518.    See  {  261,  ante^  and  cases  cited. 

Sec*  270.    Ifntn(Ueri€U  variance.    C  C.  JP.^  »•  129, 

Where  the  variance  is  not  material,  as  provided  in  the 
preceding  section,  the  judge  may  direct  the  fact  to  be  found 
according  to  the  evidence,  or  may  order  an  immediate 
amendment  without  costs. 

▼ariance  immaterial. — No  variance  between  allegation  and  proof  is 
material,  unless  it  actually  misleads  the  adverse  party :  hence,  when  the 
complaint  was  upon  a  bond  for  I550,  or  thereabouts,  and  the  bond  pro- 
duced in  evidence  was  for  $549,  this  was  held  immaterial.  Usry  v.  Suit, 
91-406. 

If  the  answer  contains,  by  fair  construction,  an  admission  of  the 
material  averments,  which  should  have  been  made  in  the  complaint,  or 
proceeds  on  the  presumption  that  they  have  been  sufficiently  made,  and 
denies  them,  the  variance  is  immaterial.    Knowles  v.  Railroad,  102-59. 

Waiver. — Where,  on  the  trial  below,  the  defendant's  counsel  alleged 
that  there  was  a  variance,  but  made  no  answer  when  asked  by  the  court 
if  he  had  been  misled  thereby :  Heldt  such  variance,  if  any,  is  thereby 
rendered  immaterial.    Morgan  v.  Bank,  93-352. 

Misnomer, — A  misnomer  of  a  corporate  body,  when  the  parties  intended 
the  corporate  name,  is  not  material,  and  the  true  name  can  be  shown 
by  evidence.     Ryan  v.  Martin,  91-464. 

See  cases  cited  under  preceding  section. 
Sec.  271.  A  failure  of  proofs  when.    C.  C.  JP.,  8. 130. 

Where,  however,  the  allegation  of  the  cause  of  action 
or  defence  to  which  the  proof  is  directed  is  unproved,  not 
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in  some  particular  or  particulars  only,  but  in  its  entire 
scope  and  meaning,  it  shall  not  be  deemed  a  case  of  variance 
within  the  preceding  section,  but  a  failure  of  proof. 

Total  fidlnre  of  proof.— ^here  the  case,  as  alleged  in  the  complaint,  is 
wholly  unproved  and  a  different  state  of  facts  is  proved,  it  is  not  an  im- 
material variance,  but  a  failure  of  proof.  Carpenter  v.  HufTsteller,  87- 
273;  Grant  v.  Burgwyn,  88-95. 

Where  the  answer  alleged  as  a  counterclaim  that  the  note  sued  on  was 
endorsed  to  the  plaintiff  after  maturity,  and  that  the  endorser  was 
indebted  to  the  defendant  before  the  transfer  of  the  note,  for  money 
paid  by  him  as  his  surety,  and  the  evidence  offered  to  support  it  was  a 
^oint  and  several  note,  executed  by  the  defendant  and  another  party,  who, 
It  is  alleged,  was  the  agent  of  the  endorser  of  the  plaintiff,  but  nothing 
in  the  note  offered  in  evidence  showed  any  agency,  there  was  a  failure 
of  proof,  and  the  court  below  properly  charged  the  jury  that  there  was 
no  evidence  to  support  the  allegation  of  the  counterclaim.  Smith  v. 
McGregor,  96-101. 

SeCy  also,  cases  cited  under  §  269,  ante. 

Sec.  272,  Amendments  of  cotirae  after  aliowance  of  detnur^ 
rer.    C.  C.  r.f8.131.    1871-'2,  c.  173. 9. 1. 

Any  pleading  may  be  once  amended  of  course,  without 
costs,  and  without  prejudice  to  the  proceedings  already  had, 
at  any  time  before  the  period  for  answering  it  expires ;  or 
it  can  be  so  amended  at  any  time,  unless  it  be  made  to 
appear  to  the  court  that  it  was  done  for  the  purpose  of  delay, 
and  the  plaintiff  or  defendant  will  thereby  lose  the  benefit 
of  a  term  for  which  the  cause  is,  or  may  be,  docketed  for 
trial ;  and  if  it  appear  to  the  court  or  judge  that  such 
amendment  was  made  for  such  purpose,  the  same  may  be 
stricken  out,  and  such  tenns  imposed  as  to  the  court  or 
judge  may  seem  just.  After  the  decision  of  a  demurrer, 
the  judge  shall,  if  it  appear  that  the  demurrer  was  inter- 
posed in  good  faith,  allow  the  party  to  plead  over  upon 
such  terms  as  may  be  just  If  the  demurrer  be  allowed 
for  the  reason  that  several  causes  of  action  have  been  im- 
properly united,  the  judge  shall,  upon  such  terms  as  may 
be  just,  order  the  action  to  be  divided  into  as  many  actions 
as  may  be  necessary  to  the  proper  determination  of  the 
causes  of  action  therein  mentioned. 
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JndgmcBt  upon  ovnnnillng  demurrer. — ^Tbe  opposing  party  is  entitled  to 
judgment  on  the  overruling  of  a  demurrer,  unless  the  judge,  in  his  discre- 
tion, ^ant  leave  to  the  party  to  plead  over.  Ransom  v.  McClees,  64-17; 
Merwin  v.  Ballard,  65-168;  Love  v.  Com*rs,  64-706;  Walsh  v.  Hall, 
66-233 ;  Wilson  v.  Moore,  72-558. 

Stnce  act  1871-'2,  eh.  178,  amwidlng  this  section.  —Since  the  act  of  i87i-'2, 
amending  this  section,  the  defendant  has  a  right  to  answer  over  on  the 
overruling  of  the  demurrer.     Moore  v.  Hobbs,  77-65. 

The  defendant  has  the  right  to  put  in  an  answer  after  the  overruling 
of  a  demurrer,  if  it  appears  that  the  demurrer  was  interposed  in  good 
faith.     Bronson  v.  Insurance  Co.,  85-411. 

Where  a  demurrer  was  overruled  in  the  court  below  with  leave  to  the 
defendant  to  answer  over,  and  to  plaintiff  to  amend  complaint,  although 
the  demurrer  is  sustained  on  appeal,  yet  no  final  judgment  will  be  entered 
in  the  case,  but  it  will  be  remanded  for  further  proceeding  in  the  court 
below,  under  the  leave  granted.     Morris  v.  Gentry,  89-248. 

If  demnrrer  is  frivolous. — But  when  the  demurrer  is  frivolous,  the  mat- 
ter is  entirely  in  the  discretion  of  the  court.  Dunn  v.^  Barnes,  73-273  ; 
Cowan  V.  Baird,  77-201. 

Demurrer  sustained. — Where  a  demurrer  for  want  of  parties  is  sustained, 
an  amendment  making  the  additional  parties  is  proper.  Reynolds  v. 
Smathers,  87-24;  or,  for  other  defect,  Johnson  v.  Fmcn,  93-205. 

Demurrer  that  plaintiff  cannot  maintftin  action. — Where  a  demurrer  that 
the  plaintiff  is  not  the  proper  party  to  bring  the  action  is  sustained,  the 
action  must  be  dismissed.    Jones  v.  McKinnon,  87-294. 

Court  may  order  action  divided. — Under  this  section  an  action  containing 
a  cause  of  action  founded  on  tort  and  one  founded  on  contract,  can,  on 
motion,  be  divided  in  the  superior  court,  but  not  in  the  supreme  court. 
Doughty  V.  Railroad  Co.,  78-22. 

Where  two  causes  of  action  are  improperly  joined,  the  court  may  order 
the  action  to  be  divided.  Street  v.  Tuck,  84-605  ;  Finch  v.  Baskerville, 
85-205 ;  Hodges  v.  Railroad,  105-170. 

But  not  when  there  is  misjoinder  of  parties. — The  provision  of  this  section, 
authorizing  the  court  to  direct  a  division  of  improperly  joined  causes  of 
action,  does  not  extend  to  the  cases  where  there  is  also  a  misjoinder  of 
parties  to  the  action.     Mitchell  v.  Mitchell,  96-14. 

Kay  he  divided  in  the  discretion  of  the  court.— Where  several  defendants 
are  sued  as  trespassing  on  land,  the  court,  in  its  discretion,  may  order 
the  action  divided.  It  is  not  a  right  that  parties  can  claim.  Bryan  v. 
Spivey,  106-95. 

Where  the  causes  of  action  cannot  be  divided. — Where  the  several  sup- 
posed causes  of  action  cannot  be  divided  and  separately  pursued,  the 
complaint  cannot  be  obnoxious  for  duplicity    England  v.  Garner,  86-366. 

Demurrer  sustained,  plaintiff  should  pay  costs.  —When  a  demurrer  of  the 
defendant  is  sustained,  the  plaintiff  should  pay  the  costs,  and  then  it  is 
in  the  discretian  of  the  court  if  they  shall  be  allowed  to  amend.  Neth- 
erton  v.  Candler,  78-88.    See  Bronson  v.  Ins.  Co.,  85-411,  cited  above. 

lildavit  in  attachment  amended. — ^The  court  can  allow  the  amendment 
of  an  affidavit  upon  which  a  warrant  of  attachment  is  issued,  although 
the  former  affidavit  is  wholly  insufficint     Brown  v.  Hawkins,  65-645. 
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Defective  itatement  of  a  cause  of  action. — ^There  is  a  wide  difference 
between  a  defective  statement  of  a  cause  of  action  and  a  statement  of  a 
defective  cause  of  action.  If,  at  any  time,  it  may  appear  that  the  court 
has  no  jurisdiction,  or  the  plaintiff  no  cause  of  action,  the  court  may  stop 
the  proceedings  and  dismiss  the  action.  If,  however,  there  is  merely  a 
defective  statement  of  a  cause  of  action,  this  cannot  be  done.  Garrett 
V.  Trotter,  65-430. 

Amendment  after  verdict. — ^Where  a  complaint  fails  to  allege  the  assign- 
ment of  the  notes  sued  on,  an  amendment  to  that  effect  will  be  allowed 
after  verdict.     Pearce  v.  Mason,  78-37. 

The  superior  and  criminal  courts  have  power  to  amend  any  warrant, 
process,  pleading  or  proceeding  begun  before  a  justice  of  the  peace, 
even  after  verdict  and  judgment ;  but  where  such  amendment  is  made 
after  verdict,  it  should  be  in  conformity  with  evidence  elicited  on  the 
trial.     The  Code,  J  908 ;  State  v.  Baker,  106-758. 

Amendment  to  show  jurisdiction. — While  consent  may  not  ^ive  jurisdic- 
tion generally,  when  a  complaint  does  not  show  jurisdiction  as  to  par- 
ties and  subject-matter,  the  parties  can  consent  to  an  amendment  whereby 
such  jurisdiction  does  appear.  It  seems  that  the  court  has  power  to 
allow  such  amendment  without  consent  of  defendant  Planing  Mills  v. 
McNinch,  99-517. 

Causes  of  action  arising  prior  to  C.  C.  P. — This  section  has  no  application 
to  actions  brought  upon  causes  of  action  arising  prior  to  the  aaoption  of 
The  Code.     Matthews  v.  Copeland,  80-30. 

Note. — The  exemptions  from  the  C.  C.  P.  system  seem  repealed  by 
The  Code  of  1883  in  every  instance  except  as  regards  the  stajtute  of  limita- 
tions. 

&ec.  27s,    Afnendnients  by  order.    €•  €•  B,,  8. 132, 

The  judge  or  court  may,  before  and  after  judgment,  in 
furtherance  of  justice,  and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process  or  proceeding,  by  adding  or 
striking  out  the  name  of  any  party ;  or  by  correcting  a  mis- 
take in  the  name  of  a  party,  or  a  mistake  in  any  other 
respect ;  or  by  inserting  other  allegations  material  to  the 
case ;  or  when  the  amendment  does  not  change  substan- 
tially the  claim  or  defence,  by  conforming  the  pleading  or 
proceeding  to  the  facts  proved. 

Amendments  liberally  allowed. — Amendments  to  pleadings,  which  further 
justice,  speed  the  trial  of  causes,  or  prevent  unnecessary  circuity  of 
action  and  unnecessary  expense,  should  be  liberally  allowed  on  proper 
terms.     Com'rs  v.  Blair,  76-136. 

Large  liberty  of  amendment  allowable.  Garrett  v.  Trotter,  65-430 ; 
Wilson  V.  Moore,  72-558. 

The  distinguishing  feature  of  the  practice  introduced  by  The  Code,  is 
to  have  actions  tried  on  their  real  merits,  and  avert  a  failure  of  justice 
from  anj'  defect  that  can  be  remedied  by  amendment,  without  prejudice 
to  the  other  party.    Kron  v.  Smith,  96-389. 
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Amendment  discretionary  and  not  appealable. — Allowing  or  refusing 
amendments  to  pleadings  is  discretionary  matter,  and  not  reviewable  on 
appeal.  Henry  v.  Cannon,  86-24;  Wiggins  v.  McCoy,  87-499;  Gill  v. 
Young,  88-58. 

The  superior  courts  possess,  independent  of  the  C.  C.  P.,  an  inherent 
discretionary  right  to  amend  pleadings,  or  to  allow  them  to 'be  filed  at  any 
time,  unless  prohibited  by  some  statute,  or  unless  vested  rights  are  inter- 
ferred  with.     Gilchrist  v.  Kitchen,  86-20. 

Where  the  plaintiff  voluntarily  amends  his  complaint  by  entering  a 
nol.  pros,  as  to  certain  causes  of  action,  it  is  a  matter  of  discretion  in  the 
court  whether  he  shall  be  allowed  to  reinstate  them.  Grant  v.  Bur- 
gwyn,  88-95. 

The  refusal  of  the  subordinate  courts  to  allow  additional  pleadings  to 
be  filed,  or  original  pleadings  to  be  amended,  is  not  reviewable  upon 
appeal;  Warden  v.  McKinnon,  99-25 ;  Boddie  v.  Woodard,  83-2 ;  Reese 
v.  Jones,  84-597  ;  Bank  v.  McElwee,  104-305;  or  to  strike  out  name  of  a 
party.    Jarrett  v.  Gibbs,  107-303. 

An  amendment  of  pljeading  is  ordinarily  left  to  the  discretion  of  the 
presiding  judge  ;  but  where  it  is  of  such  a  nature  as  renders  a  corre- 
sponding amendment  necessary  on  the  part  of  the  adverse  party,  a  refusal 
to  allow  the  latter  is  appealable.     Brooks  v.  Brooks,  90-142. 

Terms  of  amendment  discretionary. — When  the  superior  court  has  power 
to  grant  leave  to  amend,  the  (question  of  the  terms  on  which  it  may  be 
done,  is  entirely  within  the  discretion  of  the  judge.  Robinson  v.  Wil- 
loughby,  67-84. 

Amendment  of  snmmonB. — It  is  error  for  a  court  to  refuse  to  amend  a 
summons  upon  the  ground  of  want  of  power.  Whether  the  amendment 
should  be  allowed  is  discretionary,  and  not  reviewable.  Henderson  v. 
Graham,  84-496 ;  Jackson  v.  McLean,  90-64. 

Where  a  summons  was  returnable,  and  the  complaint  and  answer 
were  filed  before  the  clerk  (July,  1869),  who  transferred  the  case  to 
the  civil  issue  docket  at  the  next  term,  and  the  names  of  counsel  were 
marked  thereon :  Heldy  that  at  spring  term,  1870,  it  was  competent 
for  the  court  to  amend  the  summons  by  making  it  returnable  to  the 
term,  in  accordance  with  the  act  of  i868-'69,  ch.  76.  Thomas  v.  Wom- 
ack,  64-657  ;  Chatham  v.  Crews,  81-343. 

Amendment  snbstitnting  parties. — ^When  a  lessor,  during  the  continuance 
of  a  lease,  conveys  by  deed  to  a  third  person,  and  an  action  is  afler- 
wards  brought  for  the  rent  by  the  lessor,  the  court  has  the  power  to 
substitute  the  assignee  as  plaintiff,  in  his  stead.  BuUard  v.  Johnson, 
65-436. 

An  action  in  the  name  of  an  individual  may  be  changed  by  amend- 
ment into  an  action  by  the  firm  of  which  he  is  a  member.  Martin  v. 
Young,  85-156. 

An  amendment  which  permits  a  change  and  substitution  of  plaintiffs 
is  allowable.     Reynolds  v.  Smathers,  87-24. 

An  objection  in  the  supreme  court  that  the  action  on  an  administra- 
tion bond  was  not  brougnt  in  the  name  of  the  state  may  be  obviated  by 
a  motion  to  amend,  under  §  965  of  The  Code ;  but,  under  the  circum- 
stances of  this  case,  on  terms  that  plaintiffs  pay  all  costs.  Wilson  v. 
Pearson,  102-290. 

Where  an  action  is  brought  by  **A  on  relation  of  the  state  **  against 
the  sheriff  and  his  sureties  on  his  official  bond,  the  court  can  allow  an 
amendment  striking  out  the  state  as  plaintiff  and  the  sureties  as  defend- 
ants. Mag^tt  V.  Roberts,  108-174,  and  this  can  be  done  after  verdict. 
Brown  v,  Mitchell,  102-347. 
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Where  it  is  desirable  or  necessary  to  continue  the  action  as  to  some, 
and  discontinue  it  as  to  the  other  plaintiffs,  the  proper  course  is  to  per- 
mit or  order  a  withdrawal  of  those  who  go  out.     Lafoon  v.  Shearin, 

95-391. 
The  court,  in  its  discretion,  may  allow  the  motion  of  one  of  several 

plaintiffs  to  strike  out  his  name,  and  the  exercise  of  such  discretion, 
whether  by  refusing  or  granting  the  motion,  is  not  reviewable.  Jarrett 
V.  Gibbs,  107-303. 

The  court  could  allow  an  amendment  making  another  party  a  defend- 
ant either  with  his  consent  or  by  service  of  such  amendea  summons 
upon  him.     Plemmons  v.  Improvement  Co.,  108-614. 

Additional  parties. — A  creditor,  ignorant  of  proceedings  to  distribute  a 
fund,  may  come  in  and  prove  his  claim  after  the  time  limited  for  pre- 
senting demands.  Bank  of  Washington  v.  Creditors,  80-9 ;  Glenn  v. 
Farmers*  Bank,  80-97. 

Additional  parties  defendant  can  be  made  by  amendment.  Isler  v. 
Koonce,  83-55. 

The  court  has  no  power  to  convert  a  pending  action  that  cannot  be 
maintained,  into  a  new  one,  by  admittmg  a  new  party  plaintiff,  who  is 
solely  interested,  and  allowing  him  to  assign  a  new  cause  of  action. 
Merrill  v.  Merrill,  92-657. 

Appearance. — An  appearance  is  general  unless  a  special  appearance  is 
duly  entered,  but  if  there  is  a  failure  by  inadvertence  merely  to  enter 
the  appearance  as  special,  the  court  may  allow  the  entry  to  be  corrected. 
Suiter  v.  Brittle,  90-19. 

Changiiig  natxire  of  action.  — In  an  action  for  possession  of  land  based  on 
a  deed  absolute  on  its  face,  but  which  was  held  on  appeal  to  be  a  mort- 
gage, and  a  new  trial  granted  :  Held^  that  upon  such  trial  tiie  court 
might  allow  amendment  so  as  to  demand  a  foreclosure  instead  of  pos- 
session.    Robinson  v.  Willoughby,  67-84. 

Quaere,  whether  an  action  ex  delicto  can  be  amended  into  an  action 
ex  contractu,     Foster  v.  Penry,  76-131. 

No  amendment  is  allowable  where  the  proof  establishes  a  case  wholly 
different  from  the  one  alleged  in  the  complaint.  Carpenter  v.  Huffstel- 
ler,  87-273  ;  Grant  v.  Burgwyn,  88-95. 

The  court  has  no  power,  with  or  without  amendment,  to  convert  an 
action  brought  for  the  purpose  of  obtaining  an  injunction  into  one  for 
a  mandamus.     McNair  v.  Commissioners,  93-364. 

The  court  cannot,  except  by  consent,  allow  an  amendment  which 
changes  the  pleadings  so  as  to  make  substantially  a  new  action,  but 
an  amendment  which  only  adds  to  the  original  cause  of  action  is  not  of 
this  nature,  and  may  be  allowed.     Ely  v.  Early,  94-1. 

The  court  has  no  power,  except  by  consent,  to  allow  amendments 
either  in  respect  to  parties  or  the  cause  of  action,  which  will  make  sub- 
stantially a  new  action,  as  this  would  not  be  to  allow  an  amendment, 
but  to  substitute  a  new  action  for  the  one  pending.  Richards  v.  Smith, 
98-500  ;  Kron  v.  Smith,  96-389 ;  Clendenin  v.  Turner,  96-416. 

Where  the  cause  of  action  set  out  in  the  complaint  was  to  recover 
land  descended  to  the  plaintiff  from  her  father,  the  court  has  no  power 
to  allow  an  amendment  at  the  trial  so  as  to  allow  the  plaintiff  to  claim 
a  different  interest  as  heir  of  her  sister,  as  this  would  be  not  an  amend- 
ment, but  substantially  bringing  a  new  suit     Robbins  v.  Harris,  96-557. 

Amendments  not  allowed. — Amendments  are  not  allowed  when  the  effect 
is  to  deprive  the  other  party  of  defences  which  would  be  available  against 
a  new  action.  Christmas  v.  Mitchell.  38-535;  Cogdell  v.  Ezum,  69-464; 
Henderson  v.  Graham,  84-496;  Gill  v.  Young,  88-56. 


CLARK'S  CODE  OF  CIVIL  PROCEDURE.  225 

An  amendment  will  not  be  allowed  when  its  effect  would  be  to  evade 
or  defeat  the  provisions  of  a  statute.     Patterson  v.  Wadsworth,  94-538. 

An  amendment  which  introduces  a  cause  of  action  which  arose  after 
the  action  was  begun  cannot  be  permitted.  So,  where  a  submission  to 
arbitration  of  the  matters  in  controversy  in  a  pending  action  was  made 
by  agreement  in  pais,  the  plaintiff  cannot  amend  his  complaint  so  as  to 
declare  on  the  award  which  has  since  been  filed  in  his  favor.  Jackson  v. 
McLean,  96-474. 

The  complaint  cannot  be  amended  to  allege  a  cause  of  action  accruing 
subsequently  to  the  beginning  of  the  action,  nor  to  make  an  entirely  dif- 
ferent action.     Powell  v.  Allen,  103-46. 

Sights  of  opposite  party, — When,  by  an  amendment,  the  complaint  con- 
tains matter  to  which  a  former  answer  was  not  responsive,  or  a  new 
defendant  was  brought  in,  leave  to  file  an  answer  to  meet  the  change 
cannot  be  refused.     Gill  v.  Young,  88-56;  Brooks  v.  Brooks,  90-142. 

A  radical  amendment  entitles  the  other  side  to  a  mistrial.  March  v. 
Verble,  79-19. 

Amendments  allowed. — Where  the  affidavit  upon  which  supplementary 
proceedings  issued  is  insufficient,  it  can  be  amended.  It  is  otherwise  as 
to  affidavits  upon  which  an  attachment,  injunction  or  arrest  has  been 
granted.     Weiller  v.  Lawrence,  81-65. 

The  clerk  may  allow  amendment  in  warrant  of  attachment.  Cushing 
V.  Styron,  104-338;  Brown  v.  Hawkins,  65-645. 

In  an  action  to  recover  land,  the  court  may  allow  an  amendment  so  as 
to  set  up  a  mistake  in  a  deed.     Ely  v.  Early,  94-1. 

In  proceedings  for  divorce  the  allegations  may  be  amended.  Jackson 
V.Jackson,  105-433. 

Amendment  out  of  term. — Qiutre,  whether  an  amendment  can  be  made 
out  of  term,  making  an  additional  party  and  directing  summons  to  issue. 
Young  V.  Rollins,  90-134. 

Amendment  on  affidavit. — Where  an  amendment  was  allowed  which  could 
only  be  done  upon  affidavit,  and  the  record  is  silent  as  to  whether  an 
affidavit  was  filed  or  not,  the  affidavit  is  presumed  to  have  been  filed, 
upon  the  ground  that  that  which  is  not  shown  to  be  wrong  is  presumed 
to  be  right.     Patterson  v.  Wadsworth,  94-538. 

Limitations  ran  till  amendment. — Where  the  plaintiff  brought  an  action 
for  slander  more  than  six  months  after  the  cause  accrued,  and  then  after- 
wards amended  his  complaint  so  as  to  include  words  spoken  within  six 
months  before  the  beginning  of  the  action,  but  more  than  eighteen  before 
the  filing  of  the  amended  complaint,  and  the  defendant  pleaded  the 
statute  of  limitations:  Held,  (i)  the  plaintiff  was  barred;  (2)  the  amended 
complaint  set  up  a  new  cause  of  action,  and  this  was  also  barred.  Hes- 
ter V.  Mullen,  107-731. 

Befbre  the  derk. — Under  this  section,  the  clerk  has  the  same  power  of 
amendment  in  cases  before  him.  Maxwell  v.  Blair,  95-317;  Cushing  v. 
Styron,  104-338. 

Conditional  amendment;  terms  broken. — Where  leave  is  given  a  defend- 
ant to  file  an  amended  answer,  provided  no  matter  be  set  up  therein 
which  will  affect  orders  previously  made  in  the  cause,  such  amended 
answer  will  be  stricken  out  if  it  be  not  compatible  with  the  terms  upon 
which  leave  was  granted.  The  motion  to  strike  out  the  answer  was 
made  in  apt  time  under  the  facts  in  this  case.     Crump  v.  Thomas,  89-241. 
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Amendment  during  trial. — When  the  court  can  perceive  that  the  oppos- 
ing party  has  not  been  misled  by  a  defect  in  the  pleading,  an  amend- 
ment should  be  allowed  on  the  trial.     Garret  v.  Trotter,  65-430. 

An  endorsement  in  blank  of  negotiable  paper  should  be  filled  by  order 
of  the  court  before  judgment ;  if  not  done,  it  may  be  done  afterwards  by 
the  court  under  this  section.     Lilly  v.  Baker,  88-151. 

Certainty  of  pleading  not  relaxed. — The  certainty  of  pleading  is  not 
relaxed  by  allowing  amendment  so  as  to  conform  the  pleading  to  the  facts 
as  proven.  The  judgment  must  conform  to  the  pleadings  as  well  as  to  the 
facts.     Haughton  v.  Newberry,  69-456. 

When  a  petition  to  sell  land  describes  a  certain  tract  which  was  sold, 
and  aflerward  it  was  attempted  to  be  shown  that  another  tract  was 
intended  to  have  been  embraced  in  the  petition,  and  was  actually  sold 
under  the  order  of  sale,  and  an  order  was  asked  to  amend  the  proceed- 
ings in  accordance  with  the  said  claim,  the  court  had  no  power  to  make 
such  amendment.     Stafford  v.  Harris,  72-198. 

Amendment  after  judgment. — The  judge  has  power  to  amend  after  judg- 
ment.    Penny  v.  Smith,  61-35. 

The  judge's  discretion  to  amend  after  judgment  cannot  be  reviewed. 
Lippard  v.  Roseman,  72-427  ;  Dobson  v.  Chambers,  78-334. 

When  one  creditor  obtains  a  judgment  and  begins  supplemental  pro- 
ceedings, it  is  error  to  amend  the  proceedings  so  as  to  allow  other  cred- 
itors to  make  themselves  parties,  except  by  consent.  Righton  v.  Pruden, 
73-61. 

After  verdict,  a  plaintiff  who  failed  to  allege  an  assignment  to  him  of 
the  notes  sued  on  (the  defendant  in  his  answer  alleging  it)  would  be 
allowed  to  amend  by  setting  up  the  assignment  Pearce  v.  Mason,  78-37. 

An  in  formal  judgment  can  be  amended  after  the  lapse  of  a  year.  Farmer 
V.  Willard,  75-401 ;  Wall  v.  Covington,  83-144. 

Where  the  trial  judge  allowed  an  amendment  after  verdict,  but  stated 
to  opposing  counsel  that  if  they  would  show  by  affidavit  that  the  defend- 
ant had  any  evidence  to  offer  to  the  complaint  as  amended,  which  had 
not  been  already  offered,  that  he  would  either  refuse  to  allow  the  amend- 
ment, or  would  set  aside  the  verdict,  it  cured  any  possible  error.  It  is 
intimated  that  allowing  amendments  after,  as  well  as  before  verdict,  is 
discretionary  with  the  trial  judge.     Morgan  v.  Smith,  95-396. 

Under  the  provisions  of  The  Code,  the  courts  have  the  power,  both 
before  and  after  judgment,  to  allow  amendments  to  the  pleaaings,  'when 
they  do  not  substantially  change  the  cause  of  action  or  defence.  Knott 
V.  Taylor,  96-553 ;  Robeson  v.  Hodges,  105-49. 

Except  upon  an  application  to  rehear,  or  because  of  *  *  mistake,  inad- 
vertence, surprise  or  excusable  neglect,"  as  provided  by  statute,  the 
supreme  court  has  no  power  to  amend  its  regular  judgment,  regularly 
entered,  at  a  preceding  term,  but  it  can  amend  a  judgment  improperly 
entered,  or  enter  one  which  was  not  entered,  or  not  properly  entered, 
at  a  formet  term,  when  the  court  intended  and  ought  to  have  entered  it. 
Cook  V.  Moore,  100-294. 

Amendment  of  execntion. — The  superior  court  has  no  power  to  amend 
an  execution,  so  as  to  divest  the  right  of  an  innocent  purchaser  at  sher- 
iff's sale  thereunder.     Williams  v.  Sharpe,  70-582. 

Amendment  of  the  record ;  findings  of  fBud, — On  a  motion  to  amend  the 
records  of  a  court,  the  facts  found  by  the  judge  are  conclusive  in  an 
appeal  to  the  supreme  court.  Upon  such  motion  strict  proof  will  be 
required,  especially  when  the  rights  of  minors  are  involved.  Murrill  v. 
Humphrey,  76-414- 

A  court  can  always  amend  its  records  so  as  to  make  them  speak  the 
truth.  Perry  v.  Adams,  83-266 ;  State  v.  Swepson,  83-584 ;  State  v.  Pool, 
106-698. 
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It  is  the  duty  of  every  court  to  amend  its  records,  if  erroneous,  to 
make  them  speak  the  truth,  regardless  of  the  consequences  to  parties, 
to  third  persons  and  of  thelapse  of  time.     Walton  v.  Pearson,  85-34. 

Semble^  an  absolute  order  to  amend  the  record  has  the  legal  effect  of 
an  actual  amendment.    Ibid, 

If  a  judge  mistakes  his  powers  or  otherwise  errs  in  amending  the 
record  of  a  case,  the  only  remedy  is  by  appeal.  Another  judge  of  the 
superior  court,  and  in  another  cause,  certainly  cannot  reverse  an  order 
to  amend  the  record  of  a  case.     Ibid, 

The  power  of  a  court  to  amend  its  records  at  a  subsequent  term  is 
essential,  and  such  amendment  should  not  be  made  by  simply  noting 
the  order  to  amend,  but  it  should  be  actually  made  by  correcting  the 
minutes  of  the  former  term.     McDowell  v.  McDowell,  92-227. 

A  judge  has  the  power  to  amend  a  record,  so  as  to  make  it  speak  the 
truth,  at  any  time  ;  and,  by  consent  of  parties,  he  may  hear  the  evidence 
for  that  purpose,  and  make  the  order  of  amendment  in  a  county  other 
than  that  where  the  record  is.     Brooks  v.  Stephens,  100-297. 

The  court  will  not  allow  amendments  to  be  made  in  its  records,  par- 
ticularly after  a  long  lapse  of  time,  unless  the  proofs  offered  in  sup- 
port thereof  are  strong  and  convincing. — Walton  v.  McKesson,  101-428. 

The  court  has  the  power  to  amend  a  record  so  as  to  make  it  speak 
the  truth  even  after  a  motion  in  arrest  of  judgment,  even  if  such  altera- 
tion removes  the  grounds  for  the  motion.     State  v.  Bordeaux,  93-560. 

After  final  judgment  disposing  of  the  rights  of  the  parties,  it  is  too 
late  to  introduce  a  new  cause  of  action  into  the  controversy.  Brendle 
v.  Herren,  97-257. 

Though  a  judge  has  the  right  to  amend  the  record  in  the  CQurt  below 
so  as  to  make  it  speak  the  truth,  he  has  no  power  to  make  any  amend- 
ment that  would  affect  the  records  of  the  supreme  court ;  an  appeal 
from  a  judgment  in  an  action  against  an  administrator,  begun  before 
1869,  having  resulted  in  a  judgment  absolute  in  this  court,  conclusively 
fixes  him  with  assets.     Wilson  v.  Pearson,  102-290. 

After  amendment,  too  late  to  object. — Though  no  sufficient  cause  of  action 
was  set  forth  against  defendant  in  the  original  complaint,  the  general 
purpose  of  the  action  appearing,  he  cannot  be  heard  to  complain  after 
amendment  without  objection  by  him.     Wilson  v.  Pearson,  102-290 

^Amendment  of  records  at  cliambers. — Our  superior  courts  are  always  open 
for  the  transaction  of  business,  and  the  judges  of  those  courts  have  a 
right  to  hear  and  determine  questions  of  amending  records  at  chambers, 
as  well  as  in  term  time.     Falkner  v.  Hunt,  68-475. 

Does  not  apply  to  amendments  after  trial. — ^This  section  has  an  applica- 
tion only  to  amendments  made  before  or  at  the  trial,  and  not  at  a  time 
subsequent.     Askew  v.  Capehart,  79-17. 

Amendment  must  be  by  the  same  court. — An  amendment  of  a  judgment 
or  order  can  only  be  made  in  the  court  where  it  was  rendered.  Adams 
V.  Reeves,  76-412;  Morton  v.  Rippy,  84-611. 

Pending  appeal  to  supreme  court. — When  an  appeal  is  taken  from  the 
superior  court  to  the  supreme  court,  the  whole  case  is  taken  up  ;  so  that 
a  proceeding  for  a  new  trial  on  account  of  newly  discovered  evidence 
cannot  be  instituted  in  the  superior  court  pending  such  appeal.  Bledsoe 
v.  Nixon,  69-81. 

In  appeals  firom  probate  court. — ^In  cases  of  appeal  from  the  probate 
court  to  the  superior  court,  the  judge  has  the  same  right  to  allow 
amendments  as  if  the  case  had  begun  in  his  court  Sudderth  v.  McCombs, 

67-353. 


228  CLARK'S  CODE  OF  CIVIL  PROCEDURE. 


Where  a  complaint  in  an  action  be^n  before  the  clerk,  as  probate 
court,  states  matters  properly  triable  m  that  court,  an  amendment  can- 
not be  allowed  in  the  superior  court  engrafting  matters  of  which  the 
latter  court  alone  has  jurisdiction.    Robeson  v.  Hodges,  105-49. 

Where,  however,  an  action  properly  cognizable  in  the  superior  court 
gets  there  by  appeal,  having  been  improperly  brought  before  the  clerk, 
the  court  will  amend  the  summons  and  proceedings  and  treat  the  case 
as  if  originally  brought  in  the  superior  court.  Capps  v.  Capps,  85-40S  ; 
Finch  V.  Baskerville,  85-205. 

In  appeals  from  a  Juitice. — The  superior  court  has  power  to  amend  a 
warrant  issued  against  a  person  b^  a  justice  of  the  peace  for  failure  to 
work  the  public  road,  by  inserting  *'the  state*'  as  plaintiff,  instead  of 
the  overseer.     State  v.  Cauble,  70-62. 

In  an  appeal  from  a  justices'  judgment,  it  is  in  the  discretion  of  the 
judge  presiding  to  allow  amendment  of  any  plea  before  the  justice,  or 
the  substitution  of  new  ones,  upon  such  terms  as  may  be  just.  Hinton 
v.  Deans,  75-18. 

The  defendant  on  an  appeal  may  be  allowed,  in  the  superior  court, 
to  file  a  plea  which  he  had  been  refused  permission  to  ao  before  the 
justice.     Lane  v.  Morton,  78-7. 

Or  to  amend  his  answer  to  make, it  what  he  intended  it  to  be  before 
the  justice  of  the  peace.     Heyer  v.  Beatty,  76-28. 

If  a  written  answer,  filed  in  the  court  of  a  justice  of  the  peace,  is  lost, 
the  judge  of  the  superior  court  can  allow  the  pleadings  to  be  perfected 
in  his  court.     Faison  v.  Johnson,  78-78. 

The  admission  or  rejection  of  an  answer  offered  in  the  superior  court 
after  an  appeal  from  a  justice's  judgment,  is  discretionary  with  the 
judge.    Johnson  v.  Rowland,  80-1 ;  Thomas  v.  Simpson,  80-4. 

The  superior  court,  on  sufficient  proof,  can  amend  the  record  of  an 
appeal  from  a  justice,  so  as  to  make  it  speak  the  truth.  Bank  v. 
McArthur,  82-107. 

An  amendment  of  summons  in  the  superior  court,  that  would,  if 
made  in  the  justice's  court,  have  given  the  justice  jurisdiction,  should 
be  refused.     Allen  v.  Jackson,  86-321. 

When,  however,  it  is  made  to  appear  that  a  justice  of  the  peace  would 
have  had  jurisdiction  if  the  summons  had  contained  the  proper  allega- 
tion, but  it  was  omitted  by  mistake  or  inadvertence,  the  court  may, 
pending  the  action,  permit  the  necessary  amendment.  Leathers  -v. 
Morris,  101-184. 

See  ?  908  of  The  Code. 

Sec.  274*    Relief  in  case  of  mistake,  surprise  or  excusiible 
neglect*    C  C  P.,  «•  133 . 

The  judge  may  likewise,  in  his  discretion,  and  upon  such 
terms  as  may  be  just,  allow  an  answer  or  reply  to  be  made, 
or  other  act  to  be  done,  after  the  time  limited,  or  by  an 
order  to  enlarge  such  time  ;  and  may  also,  in  his  discretion, 
and  upon  such  terms  as  may  be  just,  at  any  time  within 
one  year  after  notice  thereof,  relieve  a  party  from  a  judg- 
ment, order  or  other  proceeding  taken  against  him  through 
his  mistake,  inadvertence,  surprise  or  excusable  neglect, 
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and  may  supply  an  omission  in  any  proceeding ;  and  when- 
ever any  proceeding  taken  by  a  party  fails  to  conform  in  any 
respect  to  this  Code,  the  judge  may,  in  like  manner  and 
upon  like  terms,  permit  an  amendment  of  such  proceeding, 
so  as  to  make  it  conformable  thereto. 

Extension  of  time  to  file  pleadings  discretionary. — The  enlargement  of 
time  to  file  pleadings,  and  the  granting  or  refusing  leave  to  do  any  act 
out  of  its  proper  time,  is  a  matter  purely  in  the  discretion  of  the  court 
below,  and  cannot  be  reviewed  on  appeal.  Austin  v.  Clarke,  70-458 ; 
Gilchrist  v.  Kitchen,  86-20. 

It  is  discretionary  with  the  court  to  allow  a  pleading  to  be  filed  after 
the  period  within  which  it  should  have  been  filed,  and  to  attach  condi- 
tions or  limitations  to  the  matters  which  may  be  set  up  in  such  pleading. 
Mallard  v.  Patterson,  108-255. 

Extension  of  time  not  enconraged. — While  the  courts  have  the  discretion, 
they  should  not  encourage  the  practice  of  ])ermitting  pleadings  to  be 
filed  at  periods  subsequent  to  the  term,  when  in  the  regular  course  of  the 
action  they  should  have  been  filed,  as  it  is  calculated  to  produce  delay, 
confusion  and  dissatisfaction.    Dempsy  v.  Rhodes,  93-120. 

Amendment  of  pleadings  discretionary. — A  defect  in  a  complaint  is  not 
cured  by  a  verdict,  if  such  defect  is  the  total  omission  of  an  important 
allegation,  but  an  amendment  could  be  allowed  after  verdict.  Pearce 
V.  Mason,  78-37. 

The  judge  has  a  discretionary  power  to  allow  or  refuse  amendments 
to  pleadings.     Henry  v.  Cannon,  86-24. 

See  \\  269,  270,  272  and  273,  ante^  and  cases  cited. 

Setting  aside  Judgment  discretionary. — A  motion  to  vacate  a  judgment 
and  be  allowed  to  plead  on  account  of  excusable  neglect,  under  this  sec- 
tion, is  addressed  to  the  discretion  of  the  presiding  judge,  whose  deci- 
sion is  not  subject  to  review.     Simonton  v.  Lanier,  71-498. 

The  action  of  the  judge  of  the  superior  court,  upon  such  an  applica- 
tion is  not  reviewable,  unless  it  appears  that  he  has  abused  his  legal  dis- 
cretion, which  he  does 'not  do  by  refusing  to  set  aside  a  judgment,  when 
the  application  does  not  disclose  any  meritorious  defence  to  the  action. 
Bank  v.  Foote,  77-131. 

The  exercise  of  the  discretion  conferred  upon  the  judge,  to  whom  an 
application  to  vacate  a  judgment  is  made,  by  The  Code,  \  274,  cannot  be 
reviewed  on  appeal.     Brown  v.  Hale,  93-188. 

Where  a  motion  to  vacate  a  judgment  under  this  section  is  denied 
in  the  exercise  of  the  discretion  of  the  court,  the  supreme  court  will  not 
review  the  judgment.     Albertson  v.  Terry,  108-75. 

Judgment  set  aside  within  one  year. — When  a  judgment  was  rendered 
against  a  defendant  in  a  justice's  court,  and  on  appeal  affirmed  in  the 
superior  court,  he  making  no  defence,  and  more  than  a  year  afterwards^ 
the  judgment  was  set  aside  for  want  of  notice,  the  judge  had  no  power  to 
make  such  order.     McDaniel  v.  Watkins;  76-399. 

Under  this  section,  a  motion  made  after  the  expiration  of  a  year,  to 
set  aside  a  judgment,  cannot  be  allowed.     Mabry  v.  Erwin,  78-45 

A  motion,  under  this  section,  to  correct  errors  and  mistakes  in  a  judg- 
ment, mast  be  made  within  one  year  after  rendition  of  such  judgment. 
Askew  V.  Capehart,  79-17. 
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Where  the  summons  was  personally  served  on  the  defendant,  he  must 
make  his  motion  to  set  aside  the  judgment,  under  this  section,  within  a 
year  after  its  rendition  ;  but  if  not,  he  may  make  it  within  one  year 
after  actual  notice  of  the  judgment.     McLean  v.  McLean,  84-366. 

A  motion,  under  this  section,  must  be  made  within  one  year.  Young 
V.  Greenlee,  85-593 ;  Roberts  v.  Alman,  106-391 ;  Moore  v.  Hinnan^ 
90-163  ;  Ruffin  V.  Harrison,  91-398. 

After  one  year. — For  sufficient  cause  judgment  can  be  set  aside  after  the 
lapse  of  a  year  and  a  dajr.  Molyneux  v.  fluey,  81-106  ;  Deaver  v.  Erwin, 
42-250  ;  Stockton  v.  Briggs,  58-309. 

Want  of  power. — If  a  judge  refuses  to  entertain  a  motion  to  set  aside  a 
judgment  for  any  of  the  causes  mentioned  in  this  section,  on  the  ground 
that  he  has  no  power  to  grant  it,  it  is  error,  and  is  reviewable  on  appeal. 
Hudgins  v.  White,  65-393 ;  Winslow  v.  Alexander,  19-9  ;  State  v.  Locust, 
63-574 ;  Gilchrist  v.  Kitchen,  86-20. 

Ezciuable  neglect. — A  judgment  by  default  against  a  party  who  has 
employed  an  attorney  to  enter  his  pleas,  and  such  attorney  has  neglected 
to  do  so,  is  a  surprise  within  the  meaning  of  this  section ;  and  the  neglect 
of  the  party  to  examine  tlie  docket,  and  see  that  his  pleas  are  in,  is  an 
excusable  neglect.     Griel  v.  Vernon,  65-76. 

It  is  proper  to  set  aside  a  judgment  for  a  want  of  answer,  rendered, 
after  the  c{efendant  and  his  counsel  had  left  the  court,  at  a  term  previous. 
Deal  v.  Palmer,  68-215. 

The  fact  that  an  order  which,  in  effect,  deprived  the  plaintifTof  a  right 
of  appeal,  was  made  in  a  cause  at  midnight,  when  the  plaintiff  was 
absent  and  had  no  reason  to  believe  the  court  was  in  session,  nor  that 
his  counsel  was  unable  to  attend  the  trial,  constitutes  "  excusable  neg- 
lect," and  entitles  him  to  have  such  order  set  aside.  Long  v.  Cole, 
74-267. 

A  decree  confirming  a  sale  for  partition,  will  be  set  aside  for  accident, 
mistake,  or  surprise.     Blue  v.  Blue,  79-69. 

When  defendant's  counsel  had  not  been  informed  of  the  nature  of  the 
defence,  by  reason  of  illness  of  defendant,  and  had  consented  to  the  judg- 
ment, supposing  it  to  be  understood  by  the  defendant,  who  had  a  meri- 
torious aefence,  it  constitutes  excusable  neglect,  and  the  judgment 
should  be  set  aside.     Mebane  v.  Mebane,  80-34. 

Where  the  defendant  twice  requested  the  clerk  to  enter  on  the  docket 
the  name  of  his  attorney,  which  he  promised  to  do,  and  the  attorney 
himself  applied  to  the  clerk  to  examine  the  plaintiff's  complaint,  but 
was  unable  to  see  it,  and  the  balance  of  the  term  was  absent  as  a  wit- 
ness under  subpoena,  this  was  such  a  case  of  excusable  neglect  as  enti- 
tles the  defendant  to  have  a  judgment  taken  by  default  set  aside.  Wynne 
v.  Prairie,  86-73. 

Where  the  defendant  employed  counsel,  attended  court,  and  at  the 
instance  of  his  counsel  had  gone  home  to  attend  his  official  duties,  who 
assured  him  that  everything  had  been  done  to  protect  him,  and  the  judg- 
ment was  entered  in  the  absence  of  himself  and  his  counsel,  and  with- 
out evidence  upon  the  matters  controverted  in  the  pleadings,  this  pre- 
sents a  case  of  excusable  negligence.     Francks  v.  Sutton,  8&-78. 

Where  counsel  enters  an  appearance,  but  fails  to  file  an  answer,  the 
party  litigant,  if  in  no  default  himself,  is  entitled  to  relief  against  a 
Judgment  taken  by  default     Geer  v.  Reams,  88-197. 

Where  an  order  was  made  by  the  court  that  no  civil  business  would  be 
taken  up  at  that  term,  and  counsel  left  court  on  account  of  illness  of  his 
family,  but,  on  last  day  of  the  term,  judgment  by  default  was  entered 
because  defendant's  demurrer,  previously  filed,  was  not  found  in  the 
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papers>  the  judgment  so  entered  was  properly  set  aside  on  the  ground 
of  excusable  neglect.     Pickens  v.  Fox,  90-369. 

Where  a  judge  made  a  general  order,  giving  parties  time  to  file  plead- 
ings, but,  after  leaving  the  court-house  for  the  term,  made  an  order  that 
plaintiffs  desiring  judgments  for  want  of  an  answer  should  note  on  the 
docket  that  answers  must  be  filed,  a  judgment  for  want  of  an  answer 
under  such  circumstances  will  be  set  aside  for  excusable  neglect  Branch 
V.  Walker,  92-87. 

The  court  refused  to  extend  time  to  file  an  answer,  and  signed  judg- 
ment, but  stated  if  an  answer  were  filed  before  12  o'clock  night  of  the 
last  day  of  the  term,  the  judgment  would  be  stricken  out  The  answer 
was  filed  within  that  time,  but  the  judgment  was  not  stricken  out.  This 
was  excusable  neglect  Quctre^  whether  defendant  has  until  that  time 
to  answer.     Warren  v.  Harvey,  92-137. 

When  notice  had  been  issued  to  the  purchasers  at  a  judicial  sale  to 
appear  at  a  term  of  the  court  and  show  cause  why  the  deeds  theretofore 
made  them  by  the  commissioners  appointed  to  make  the  sale  should  not 
be  set  aside  and  a  re-sale  directed,  appeared  as  notified,  and  were 
informed  by  one  of  the  commissioners,  who  was  also  the  attorney  of  the 
plaintiffs  in  the  action,  that  no  judgment  would  then  be  asked  against 
them,  and  that  he  was  satisfied  the  matter  would  be  satisfactorily  arranged 
before  the  next  term,  and  the  other  commissioner  assured  them  that  it  was 
entirely  unnecessary  for  them  to  employ  counsel;  that  they  were  igno- 
rant persons;  that  they  relied  upon  these  statements  and  took  no  further 
steps  to  answer  the  motion;  and,  at  the  next  term,  without  their  knowl- 
edge or  consent,  a  decree  was  signed,  but  not  entered  on  the  minutes, 
allowing  the  motion :  Held  to  constitute  such  excusable  neglect  as  would 
justify  the  court  in  setting  aside  the  judgment.    Weil  v.  Woodard,  104-94. 

In  the  progress  of  a  cause,  an  order  was  entered,  upon  motion  of 
defendant,  to  make  another  person  party  defendant,  and  a  summons  was 
issued  and  served  upon  such  person  in  accordance  with  the  order.  The 
person  so  served  did  not,  however,  read  or  hear  read  the  summons,  and 
was  unaware  of  the  order  making  him  party,  but  supposed  he  was  sum- 
moned as  a  witness,  in  which  capacity  he  attended  the  trial  and  was 
examined.  He  learned,  then,  that  he  &ad  been  made  a  party  and  iudg- 
ment  had  been  rendered  against  him  for  want  of  an  answer:  HelcL,  that 
the  judge  committed  no  error  in  setting  aside  the  judgment  upon  the 
ground  of  excusable  neglect.     Holdeu  v.  Purifoy,  108-163. 

Inezciuable  neglect. — Failure  of  a  party  to  attend  court  because  he  knew, 
personally,  noting  about  the  action  and  supposed  that  a  witness  who 
had  been  duly  summoned  would  attend,  is  not  "excusable  neglect.*' 
Waddell  v.  Wood,  64-624;  Cobb  v.  O'Hagan,  81-293. 

Where  the  excusable  neglect  alleged  as  ground  for  vacating  a  judg- 
ment is  that  the  counsel  has  misinformed  the  party  as  to  the  time  of 
holding  the  court,  whereby  he  failed  to  file  an  answer,  this  is  insufficient 
if  it  appear  the  defendant  did  not  suffer  harm  thereby.  Clegg  v.  Soap- 
stone  Co.,  67-302. 

The  fact  that  a  defendant  supposed  a  summons  which  was  served  on 
him  by  delivery  of  a  copy  to  be  a  paper  in  another  cause  pending 
between  himself  and  the  plaintiff,  and,  for  that  reason,  took  no  meas- 
ures to  defend  the  action,  does  not  constitute  ''excusable  neglect." 
White  V.  Snow,  71-232. 

When  a  party  has  counsel  who  knows  that  his  family  are  sick,  so  that 
he  cannot  attend  at  the  trial  term,  yet  does  not  move  for  a  continuance, 
but  agrees  to  go  into  the  trial  if  allowed  to  read  certain  letters  in  evi- 
dence, which  he  is  permitted  to  do  by  plaintiff's  counsel,  he  is  not  enti- 
tled to  have  the  juagment  set  aside  on  the  ground  of  excusable  neglect, 
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though  he  might  have  been  had  his  connsel  moved  a  continuance  for 
his  absence  and  his  motion  had  been  denied.    Skinner  v.  Bryce,  75-287. 

Where  parties  had  knowledge  of  a  suit  against  them,  were  in  town 
during  the  trial  term,  and  did  not  file  any  answer  nor  communicate  their 
defence  to  counsel,  their  neglect  is  not  excusable.  Sluder  v.  Rollins, 
76-271. 

Where  a  case  was  set  for  trial  on  a  particular  day,  during  a  regular 
term  of  the  superior  court,  and  a  party,  after  correspondence  with  his 
counsel,  failed  to  leave  home  in  time  to  reach  the  court  before  the  time 
for  trial,  his  neglect  was  not  excusable,  but  gross.  Bradford  v.  Coit,  77-72. 

Although  no  one  can  be  made  a  party  except  by  his  consent,  or  on 
proper  notice,  yet,  if,  after  an  order  making  one  a  party  without  notice, 
he  appear  and  obtain  time  to  file  pleadings,  he  thereby  waives  the  irregu- 
larity, and  cannot  have  a  judgment  set  aside  bv  reason  of  it.     Ibid. 

Where  one  wrote  to  an  attorney  that  he  haa  been  sued,  but  did  not 
request  him  to  appear  for  him,  he  cannot  allege  his  failure  to  answer  as 
a  case  of  surprise,  mistake  or  excusable  neglect.  Hyman  v.  Capehart, 
79-511;  Burke  v.  Stokely,  65-569. 

Where  a  defendant,  surety  to  a  guardian  bond,  upon  the  suggestion  of 
his  counsel  that  the  recovery  against  him  would  be  small,  admitted  the 
exfccution  of  the  bond,  this  will  not  entitle  him  to  have  the  judgment 
set  aside  upon  the  recovery  proving  to  be  a  large  one.  Hodgin  v.  Mat- 
thews, 81-289. 

Where  there  was  an  agreement  between  counsel  that  no  further  steps 
would  be  taken  in  a  pending  action  without  notice,  and,  two  years  after 
the  death  of  defendant's  counsel,  a  judgment  was  taken,  neither  the 
plaintiff  nor  his  counsel  having  knowledge  or  notice  of  such  agreement, 
and  the  defendant  having  failed  to  pay  any  attention  to  the  case,  the 
defendant's  negligence  is  inexcusable.     Kerchner  v.  Baker,  82-169. 

Where  a  defendant,  served  with  summons,  neglects  to  employ  counsel, 
and  remains  away  from  the  place  of  trial,  he  cannot  have  the  judgment 
set  aside  because  he  did  not  understand  the  nature  of  the  action.  Uni- 
versity V.  Lassiter,  83-38, 

An  allegation  that  a  party  is  misled  by  a  verbal  agreement  between 
counsel  does  not  bring  the  case  under  this  section.  Hutchison  v.  Rum- 
felt.  83r44i. 

Where  summons  was  personally  served,  but  counsel  emplo^-ed  by 
defendant  failed  to  enter  the  pleas,  and  the  defendant  made  no  inquiry 
about  the  disposition  of  the  case  for  nearly  five  years  after  judgment, 
his  laches  were  inexcusable.     McLean  v.  McLean,  84-366. 

Where  the  defendant's  case  was  set  in  the  calendar  of  cases  for  a  day 
certain,  and  copies  of  the  calendar  were  printed  and  distributed  to  his 
counsel  and  others,  and  also  published  for  two  weeks  in  a  newspaper  in 
the  town  where  the  defendant  resided  and  the  court  was  held,  the  failure 
of  the  defendant  to  attend  at  the  trial  was  inexcusable  neglect,  and  he 
is  not  entitled  to  have  the  judgment  obtained  against  him  set  aside. 
Henr>'  v.  Clayton,  85-371. 

W^here  it  appears  that  the  defendant  was  sick  and  unable  to  leave 
home  to  attend  court  when  the  summons  was  served  upon  him,  and  also 
expressed  a  doubt  whether  he  was  the  party  meant,  and  the  officer 
promised  that  if  he  found,  on  incjuiry,  that  he  was  not  the  party  intended, 
he  would  let  him  know,  the  failure  of  the  defendant  to  have  the  case 
attended  to  was  inexcusable  neglect,  and  he  is  not  entitled  to  have  a 
judgment,  taken  by  default  against  him,  struck  out.  De  Priest  v.  Pat- 
terson, 85-376. 

Where  the  judgment  was  rendered  by  default,  six  moths  after  service 
of  summons,  against  a  defendant  who  did  not  employ  counsel  to  attend 
to  the  case,  but  relied  upon  the  assurances  of  another  to  do  so,  and  no 
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defence  was  made  by  reason  of  the  attorney  mistaking  the  case,  and  no 
further  attention  was  given  to  the  matter  until  a  year  after  judgment, 
this  is  inexcusable  nejj^ligence.    Norwood  v.  King,  86-80. 

A  defendant  who  fails  to  employ  counsel  or  appear,  because  he  sup- 
posed that  he  was  not  required  by  law  to  answer  the  complaint  until 
served  with  a  copy,  is  not  entitled  to  relief  against  a  judgment  obtained 
against  him.    Churchill  v.  Insurance  Co.,  8^205. 

The  defendant  employed  an  attorney  to  appear  for  him  in  a  case,  but 
he  died  about  three  weeks  before  the  return  term  of  the  court ;  he  had 
filled  several  public  offices  and  his  death  was  announced  generally  in 
the  newspapers ;  the  defendant  did  not  attend  at  the  return  term  or 
employ  counsel ;  judgment  by  default  was  taken,  of  which  he  was 
informed  ;  he  then  proposed  a  compromise  of  the  claim,  but  gave  the 
matter  no  further  attention,  and  a  nnal  judgment  was  rendered  at  the 
next  term  of  the  court :  Heldy  that  the  defendant  cannot  have  the 
judgment  set  aside  for  excusable  neglect.     Kivett  v.  Wynne,  89-39. 

Where  the  summons,  returnable  to  the  ensuing  September  term  of  the 
superior  court,  was  duly  served  upon  the  defendant's  agent  in  June,  and 
at  the  return  term  a  judgment  by  default  for  want  of  an  answer,  was 
rendered  :  Held,  that  neither  the  letter  of  the  plaintiff's  attorney,  writ- 
ten a  few  days  before  the  return  term,  to  the  president  of  the  defendant 
company,  requesting  a  copy  of  a  paper,  material  **to  be  used  on  the 
trial  in  March  next,  and  *  *  *  to  insert  in  my  complaint  at  present," 
nor  that  the  president  of  the  defendant  company  was  a  non-resident  of 
this  state,  and  had  little  or  no  knowledge  of  its  judicial  procedure  or  of 
the  sittings  of  the  terms  of  its  courts,  constituted  such  excusable  neg- 
lect or  surprise  as  would  authorze  the  court  to  vacate  the  judgment  by 
default     Abrams  v.  Insurance  Co.,  93-60. 

The  rule  that  the  failure  of  counsel  to  file  pleadings  in  apt  time  will 
entitle  the  client  to  have  relief  on  the  ground  of  excusable  neglect  is 
not  without  exceptions ;  and  the  fact  that  there  existed  among  the  mem- 
bers of  the  bar  an  understanding  that  leave  to  file  pleadings  after  appear- 
ance term  and  during  vacation,  should  extend  to  the  next  term,  is  not 
sufficient  excusable  neglect  to  authorize  the  court  to  vacate  the  judg- 
ment and  allow  defendant  to  plead,  particularly  as  no  application  was 
made  at  the  trial  term  to  be  then  allowed  to  file  answer.  Brown  v. 
Hale,  93-188. 

Where,  pending  a  reference,  the  counsel  for  the  parties  to  the  action 
became  disqualified,  but  the  client,  although  having  notice  of  the  sub- 
sequent orders,  proceedings,  etc.,  in  the  cause,  neglected  to  retain  other 
counsel ;  this  was  not  such  excusable  neglect  as  required  the  court  to 
set  aside  the  report  and  recommit  the  matter  passed  upon  therein. 
Smith  V.  Smith,  101-461. 

Summons  was  returned  at  November  term,  1883,  of  the  superior  court. 
Complaint  was  not  filed  until  near  the  end  of  the  term  of  four  weeks. 
At  the  fall  term,  1884,  judgment  by  default,  for  want  of  an  answer,  was 
entered  and  reference  ordered.  Defendants  and  their  counsel  appeared 
before  the  referee  in  March,  1887,  and  from  time  to  time  until  May, 
1887,  on  which  day  counsel,  who  had  not  previously  appeared  for  them, 
moved  to  dismiss  the  proceeding  on  account  of  ireguiarity  in  the  man- 
ner of  obtaining  judgment.  Upon  the  denial  of  this  motion,  one  was 
made  before  the  court  to  set  aside  the  judgment  upon  the  additional 
ground  that  it  was  a  surprise  :  Held,  (i)  that  the  court  below  properly 
refused  this  motion  ;  (2)  defendants  did  not  exercise  due  diligence  in 
seeking  relief.     Roberts  v.  Allman,  106-391. 

VeglACt  of  coiuiiel. — The  failure  of  an  attorney  to  enter  an  appearance 
in  a  case  in  which  he  had  been  merely  written  to  to  appear  for  the  defend- 
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ant,  by  reason  of  which  a  judgment  by  default  was  taken  against  the 
defendant,  does  not  make  a  case  for  relief  within  the  provisions  of  this 
section.     Burke  v.  Stokely,  65-569  ;  Hyman  v.  Capehart,  79-511. 

Judgment  should  be  set  aside  where  the  lawver  represented  both 
parties.     Molyneux  v.  Huey,  81-106;  Moore  v.  Gidney,  75-34. 

If  an  attorney  appear,  and  judgment  be  entered  against  the  client,  the 
court  will  not  set  it  aside,  though  the  attorney  had  no  warrant,  if  he  be 
solvent  and  able  to  respond  in  damages  for  his  officiousness.  University 
V.  Lassiter,  83-38. 

Distinction  drawn  between  the  omissions  of  an  attorney  and  the  per- 
sonal inattention  of  a  suitor  in  applications  for  relief  under  this  section. 
Ellington  v.  Wicker,  87-14. 

Where  the  negligence  is  that  of  the  attorney  and  not  of  the  party,  a 
motion  to  set  aside  the  judgment  obtained  by  default  should  be  granted. 
English  v.  English,  87-497  ;  Wiley  v.  Patterson,  94-564. 

Neglect  on  the  part  of  counsel  in  some  cases  is  not  allowed  to  preju- 
dice a  party  ;  otherwise  when  the  negligence  is  that  of  the  party  him- 
self.    Boing  v.  Railroad,  88-62, 

The  rule  that  a  defendant  in  an  action,  who  employs  an  attorney  to 
appear  and  defend — but  who  fails  to  do  so — is  entitled  to  have  a  judg- 
ment by  default  set  aside  upon  the  ground  of  excusable  neglect,  does 
not  absolve  the  client  from  all  attention  to  the  cause.  It  is  still  his  duty 
to  furnish  the  information  necessary  for  the  preparation  of  the  answer 
and  for  the  trial.     Whitson  v.  Railroad,  95-385. 

Where  the  attorney  entered  an  appearance  at  the  return  term,  but  did 
nothing  else  then,  nor  at  the  succeeding  term,  when  judgment  by  default 
.was  rendered:  Held^  not  to  be  such  excusable  neglect  as  entitled  the 
defendant  to  relief     Ibid. 

Where  the  defendant,  residing  in  a  county  of  the  state  distant  from 
that  in  which  the  action  was  pending,  retained  an  attorney,  who  prac- 
ticed in  the  courts  where  the  suit  was,  to  represent  him,  and  furnished 
him  with  the  facts  necessary  for  his  answer,  but  the  attorney  failed  to 
make  the  proper  defences,  or  notify  defendant  that  his  presence  was 
necessary,  by  reason  of  which  judgment,  for  want  of  answer,  was  ren- 
dered, and  this  was  not  communicated  to  defendant  for  some  time  after- 
wards :  Held^  that  the  neglect  was  that  of  the  attorney,  and  not  of  the 
client,  and  the  latter  was  entitled  to  have  the  judgment  set  aside.  Gwath- 
ney  v.  Savage,  101-103. 

Where  a  defendant  employed  counsel  before  the  return  term,  and  him- 
self attended  court  at  that  term  for  four  days,  and  was  then  told  by  his 
attorney  that  his  case  should  be  attended  to,  and,  rehang  upon  this,  he 
left,  and  judgment  by  default  was  entered  against  him,  this  was  excusa- 
ble neglect.    Taylor  v.  Pope,  106-267. 

It  is  not  enough  that  parties  to  a  suit  should  engage  counsel  and  leave 
it  entirely  in  his  charge.  They  should,  in  addition  to  this,  give  to  it 
that  amount  of  attention  which  a  man  of  ordinary  prudence  usually 
gives  to  his  important  business.  Sluder  v.  Rollins,  76-271;  Roberts  v. 
Allman,  106-391. 

Judgment  by  consdnt. — A  judgment  or  order  entered  by  consent  of  par- 
ties or  their  counsel  cannot  be  set  aside  or  modified  except  upon  the 
ground  of  a  mistake  of  both  parties,  or  for  fraud,  and  this  by  civil  action, 
not  by  motion.     Stump  v.  Long,  84-616;  Vaughan  v.  Gooch,  92-524. 

A  judgment  by  consent  cannot  he  corrected  by  the  court  without  the 
consent  of  the  parties  to  it,  except  as  to  errors  inadvertently  made  in 
entering  up  the  agreement     McEachern  v.  Kerchner,  90-177. 

A  judgment  by  consent  cannot  be  set  aside  by  one  of  the  consenting 
parties  when  an  execution  issued  thereon  has  been  satisfied.  Moore  v. 
Grant,  92-316. 
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Where  a  consent  judgment  was  entered  which  provided  that  a  writ  of 
possession  for  certain  land  was  to  issue,  unless  before  a  specified  day 
referees  appointed  in  the  judgment  shall  ascertain  the  amount  of  pur- 
chase-money due,  and  allot  to  the  defendant  the  land  purchased  by  him, 
if  the  referees  fail  to  act,  the  remedy  is  by  a  motion  to  modify  the  judg- 
ment by  extending  the  time  in  which  they  may  act,  and  not  by  a  motion 
to  set  aside  the  judgement.     Moore  v.  Grant,  92-316. 

In  order  to  set  aside  a  consent  decree,  on  the  ground  that  there  has 
been  a  mutual  mistake  in  the  terms  in  which  it  was  entered,  it  must 
appear  that  there  was  a  common  intention  and  understanding  which  fails 
to  find  expression  in  the  decree.     Kerchner  v.  McEachern,  93-447. 

Interlocutory  order. — An  interlocutory  order  by  consent  can  only  be  set 
aside  by  consent  or  for  fraud.  Edney  v.  Edney,  81- j;  McEachern  v. 
Kerchner,  90-177 ;  Vaughan  v.  Gooch,  92-524. 

Borden  of  proof. — In  an  application  to  vacate  a  judgment  the  burden  is 
on  the  applicant  to  show  proper  ground  for  such  relief.  Sluder  v.  Rol- 
lins, 76-271;  Kerchner  v.  Baker,  82-169. 

When  the  parties  to  a  final  judgment  fail  to  appeal  by  their  own 
default,  a  rehearing  is  not  a  matter  of  right,  but  rests  in  the'sound  dis- 
cretion of  the  court.  Before  the  court  will  exercise  such  discretion, 
under  this  section,  it  must  appear,  not  only  that  injustice  has  been  done, 
but  that  it  was  done  without  laches  on  the  part  of  the  party  applying. 
Williams  v.  Williams,  70-665 ;  Grant  v.  Edwards,  88-246. 

A  party  seeking  to  vacate  a  judgment  under  this  section  is  in  default, 
and  the  onus  is  upon  him  to  show  facts  which  would  make  the  refusal  to 
vacate  an  abuse  of  discretion.     Kerchner  v.  Baker,  82-169. 

A  motion  to  strike  out  an  entry  of  satisfaction  of  judgment  on  the 
ground  of  a  mistake  of  fact,  must  be  refused  unless  the  mistake  is  shown 
by  a  preponderance  of  proof.     Clayton  v.  Johnson,  82-423. 

Where  attorneys  who  represent  a  defendant,  after  his  death  assume  to 
represent  the  administrator  and  consent  to  his  being  made  a  party  with- 
out actual  notice,  the  administrator  cannot  have  the  judgment  set  aside 
six  years  thereafter  without  alleging  a  meritorious  defence,  or  misman- 
agement of  counsel,  or  explaining  his  long  delay.  Weaver  v.  Jones, 
82-440. 

A  party  seeking  to  have  a  judgment  set  aside  for  excusable  neglect, 
must  set  out  in  his  application  a  prima  fade  valid  defence.  The  burden 
of  overcoming  the  presumption  which  exists  in  favor  of  the  validity  of 
the  judgment  is  upon  the  applicant  who  seeks  to  set  it  aside.  Mauney 
V.  Gidney,  88-200. 

Gronnds  for  motion. — A  superior  court  can  set  aside  a  judgment  ren- 
dered at  a  former  term,  for  any  sufficient  cause,  which  could  have  been 
and  was  not  pleaded  in  bar  of  such  judgment  when  rendered.  Jarman 
V.  Saunders,  64-367. 

Where  a  defendant  procured  an  order  for  a  new  trial,  which  was  set 
aside  at  the  next  term,  at  the  instance  of  the  plaintiff,  the  defendant 
had  a  right  to  move  to  set  aside  the  original  judgment  under  this  sec- 
tion, ana  the  judge  had  the  right  to  grant  the  motion  if,  in  his  discre- 
tion, the  facts  justified  it.     Coffield  v.  Warren,  72-223. 

Section  236  of  The  Code  of  Procedure  (?4i2  (4)  of  this  Code),  does 
not  embrace  all  the  grounds  on  which  a  new  trial  may  be  ordered,  but 
the  grounds  there  mentioned  are  only  additional  to  those  set  out  in  this 
section.     Quincy  v.  Perkins,  76-295. 

A  defendant  who  withdraws  a  counterclaim  and  submits  it  to  a  refer- 
ence, cannot  afterwards  have  the  judgment  against  him  set  aside,  on  the 
ground  that  the  defendant  is  fraudulently  obstructing  the  reference. 
Boy  den  v.  Williams,  80-95. 
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A  discharge  in  bankruptcy  cannot  be  set  up  on  a  motion  to  set  aside 
a  judgment  obtained  after  the  discharge.     Paschall  v.  Bullock,  80-329. 

The  power  of  the  courts  to  set  aside  judgments  on  the  ground  of 
"surprise,  inadvertence,  mistake  or  excusable  neglect,"  is  confined  to 
those  cases  specifically  mentioned  in  the  statute,  and  does  not  embrace 
such  as  necessarily  follow  the  verdict,  and  the  vacating  of  which,  with- 
out disturbing  the  verdict,  would  be  of  up  ad^  antage  to  the  party.  Beck 
V.  Bellamy,  93-129 ;  Clemmons  v.  Fields*  99-400. 

A  judgment  regularly  entered  at  one  term  of  the  court,  cannot  be  set 
aside  at  a  subsequent  term,  except  in  cases  of  surprise,  mistake  or  excusa- 
ble neglect     State  v.  Bennett  93-503. 

The  fact  that  the  purchase-money  was  not  paid  until  three  months 
after  sale,  and  that  deed  was  not  made  directly  to  the  bidder  in  accord- 
ance with  the  order  of  sale,  but  to  a  third  party,  who  advanced  the 
money  for  him,  were  not  such  irregularities  as  the  plaintiff  (the  peti- 
tioner) could  complain  of,  after  the  lapse  of  years,  even  though  it  might 
have  been  the  duty  of  the  court,  if  these  facts  had  then  appeared,  to 
have  set  aside  the  sale.     Coffin  v.  Cook,  106-376. 

This  section  permitting  the  court  to  relieve  a  party  against  a  judgment 
on  account  of  mistake,  excusable  neglect,  etc. ,  refers  to  mistakes  of  fact, 
not  of  law.     Skinner  v.  Terry,  107-103. 

Kental  astonlsliment,  not  legal  surprise. — Where  a  defendant,  whom  the 
court  had  refused  to  allow  to  file  answer  after  overruling  a  frivolous 
demurrer,  neglected  his  appeal  and  allowed  judgment  to  be  entered 
against  him,  because  he  was  surprised  by  the  action  of  the  court,  and 
misunderstood  the  effect  of  the  judgment ;  there  was  no  error  in  deny- 
ing his  petition  to  set  the  judgment  aside  on  that  account.  Skinner  v. 
Terry,  107-103. 

Votice  of  motion. — After  a  judgment,  which  has  been  standing  for  sev- 
eral terms,  has  been  set  aside  on  motion  of  defendant,  no  notice  of 
motion  to  reinstate  is  required.     Perry  v.  Pearce,  68-367. 

It  is  not  error  to  set  aside  a  judgment  absolute  for  an  amercement 
where  it  appears  that  the  defendant  had  no  notice  of  the  rule  upon  him 
to  show  cause.     Yeargin  v.  Wood,  84-326. 

Where  an  application  is  made  to  a  judge  at  chambers,  or  at  a  term 
subsequent  to  that  in  which  a  judgment  was  rendered,  to  set  it  aside  on 
the  ground  of  mistake,  inadvertence,  surprise  or  excusable  negligence, 
notice  must  be  given  to  the  adverse  party,  and  the  judge  must  find  the 
facts  upon  which  he  bases  his  ruling,  to  the  end  that  it  may  be  reviewed 
on  appeal.     Allison  v.  Whittier,  101-490. 

Affidavits  not  required  before  hearing. — In  hearing  motions  to  set  aside 
judgments  for  surprise,  etc.,  there  is  no  rule  requiring  the  affidavits  to 
be  filed  before  the  hearing  of  the  motion  is  entered  on.  Jones  v.  Swep- 
son,  94-700. 

Judgments  of  former  terms. — The  judgments  authorized  to  be  set  aside 
for  mistake,  surprise  and  excusable  neglect,  by  this  section,  are  judg- 
ments rendered  at  former  terms,  and  the  section  does  not  refer  to  what 
takes  place  at  the  trial  term.  McCuUoch  v.  Doak,  68-267  J  Beck  v.  Bel- 
lamy, 93-129  ;  Clemmons  v.  Field,  99-400. 

Set  aside  iitpart,  or  modified. — A  judgment  may  be  set  aside  in  whole 
or  in  part,  in  the  discretion  of  the  court.     Geer  v.  Reams,  88-197. 

A  court  has  power  to  modify  a  final  judgment  and  make  it  one  by 
default  and  inquiry.     Churchill  v.  Insurance  Co.,  88-205. 

Irregular  and  void  Judgments. — Where  the  defendant  has  never  been 
served  with  process,  nor  appeared  in  the  action,  a  judgment  against 
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him  may  be  treated  as  void  at  any  time  without  any  direct  proceedings 
to  vacate  it  Stallings  v.  Gully,  48-344 ;  Doyle  v.  Brown,  72-393  ;  Con- 
dry  V.  Cheshire,  88-375. 

A  final  judgment  by  default,  entered  against  a  dead  man,  will  be 
vacated  on  motion.    Burke  v.  Stokely,  65-569. 

An  application  to  set  aside  an  irregular  judgment,  does  not  come 
under  tnis  section.  Such  a  judgment  may  be  set  aside,  at  any  time, 
since  it  does  not  depend  on  any  surprise  or  neglect  of  the  defendant, 
Cowles  V.  Hayes,  69-406  ;  Mabry  v.  Erwin,  78-45  ;  Monroe  v.  Whitted, 
79-508  ;  Vick  V.  Pope,  81-22. 

Want  of  service  of  summons  renders  a  judgment  void.  A  motion  to 
vacate  on  evidence  aliunde  is  not  requisite.  Doyle  v.  Brown,  72-393  ; 
Pender  v.  Griffin,  72-270. 

An  irregular  judgment  can  be  set  aside  at  any  time.     Simmons  v. 

Dowd,  77-155- 

An  irregular  judgment  can  be  avoided  only  by  the  defendant  therein. 
It  is  valid  as  to  strangers.  Rollins  v.  Henry,  78-342 ;  Jacobs  v.  Burgwyn, 
63-196 ;  Hinsdale  v.  Hawley,  89-87, 

An  irregular  judgment  can  be  set  aside  upon  parol  proof,  and  within 
any  reasonable  time.  Harrell  v.  Peebles,  79-26;  Austin  v.  Rodman, 
8-71 ;  Wade  v.  Odeneal  14-423 ;  Keaton  v.  Banks,  32-381  ;  Bender  v. 
Askew,  14-149 ;  Blue  v.  Blue,  79-69. 

Where  the  defendant  was  not  served  with  process,  though  the  appear- 
ance of  counsel  for  him  was  entered  on  the  docket,  and  judgment  was 
taken  by  default,  of  which  the  complaining  defendant  had  no  notice  for 
sixteen  years,  such  defendant  is  not  estopped  from  impeaching  the 
decree  for  irregularity  or  other  causes  in  a  proper  proceeding.  Koonce 
V.  Butler,  84-221. 

The  remedy  against  a  defective  or  irregular  judgment  is  by  a  motion 
under  this  section  to  set  it  aside  or  modify  it,  and  not  by  an  injunction 
against  issuing  execution  on  it     Parker  v.  Bledsoe,  87-221. 

A  judgment  taken  against  infant  defendants  is  irregular,  and  may  be 
set  aside  at  any  time,  when  it  appears  that  there  was  no  service  of  pro- 
cess upon  them  and  no  guardian  appointed  to  protect  their  rights. 
Larkins  v.  Bullard,  88-35. 

A  judgment  taken  against  a  party  after  his  death  is  irregular,  and 
will  be  set  aside  in  a  direct  proceeding  for  that  purpose.  Lynn  v.  Lowe, 
88-478. 

When  an  infant  appears  b}*  attorney  an  order  of  removal,  like  a  judg- 
ment, is  not  irregular  or  void.  It  is  erroneous  and  may  be  reversed  or  set 
aside  by  the  infant  on  his  arrival  of  age.  Turner  v.  Douglas,  72-127  ; 
Turner  v.  Holden,  72-137. 

The  judgment  of  a  court  having  jurisdiction  of  the  parties  and  the 
subject-matter,  though  irregular,  is  valid  until  reversed,  and,  if  reversed, 
a  purchaser,  in  good  faith,  at  a  sale  made  in  pursuance  of  such  judg- 
ment, will  be  protected.     England  v.  Gamer,  90-197. 

A  judgment  against  an  infant  is  not  absolutely  void,  but  irregular, 
and  a  bona  fide  purchaser  under  execution,  without  notice,  will  not  be 
affected,    ihid. 

An  irregular  judgment  will  not  be  set  aside  as  of  course.  The  mov- 
ing party  must  show  that  the  alleged  irregularities  affect  them  adversely 
in  a  material  respect,  and  that  they  have  exercised  due  diligence  in  seek- 
ing relief.    Stancill  v.  Gay,  92-455. 

In  motions  to  set  aside  ludgments  for  irregularity,  and  other  motions 
of  kindred  nature,  the  rules  of  evidence  are  not  so  strictly  adhered  to  as 
in  the  trial  of  an  issue  by  a  jury.  In  such  cases  the  court  can  hear  any 
evidence  which  is  reasonably  calculated  to  aid  it  in  arriving  at  a  just 
conclusion.    Ibid, 
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Where  the  object  is  to  set  aside  a  judgment  for  irregularity,  although 
the  action  has  been  determined  and  a  final  judgment  rendered,  a  motion 
in  the  cause,  and  not  a  new  action,  is  the  proper  manner  of  proceeding. 
Fowler  v.  Powe,  93-466. 

In  passing  on  the  motion  to  vacate  and  set  aside  a  judgment  as  irregu- 
lar, it  is  proper  for  the  court  to  inquire  as  to  the  facts  and  considerations 
which  led  to  such  judgment     Peoples  v.  Norwood,  94-167. 

A  judgment  maybe  set  aside  for  irregularity  by  a  motion  in  the  cause. 
After  a  case  is  ended,  the  judgment  may  be  attacked  and  vacated  for 
fraud  by  an  independent  action.     Tyson  v.  Belcher,  102-112. 

Where  heirs  have  received  their  share  of  the  purchase-money  of  land 
sold  under  an  irregular  order,  either  in  the  capacity  of  heirs  or  other- 
wise, they  will  be  deemed  to  have  acquiesced  in  the  sale,  and  the  courts 
will  not  set  it  aside.     Dawkins  v.  Dawkins,  104-301. 

After  the  lapse  of  a  long  time  parties  interested  will  be  presumed  to 
have  acquiesced  in  the  order.     Ibid, 

Courts  will  not  compel  a  purchaser,  at  such  irregular  judicial  sale,  to 
surrender  the  land  until  he  has  been  reimbursed  the  purchase-money 
paid  by  him  ;  and  if  he  has  been  in  possession  for  a  long  time  under  sucfc 
title,  he  will  not  be  compelled  to  surrender  it  uj>on  any  terms,  unless 
the  parties  show  good  cause  for  their  delay  in  asking  relief.     Ibid. 

The  proceedings  of  courts  should  not  be  interfered  with  after  long  lapse 
of  time,  only  for  the  most  weighty  reasons.     Ibid. 

Final  judgments  may  be  set  aside  upon  irregularities  shown  on  motion 
in  the  cause  made  in  apt  time.     McLaurin  v.  McLaurin,  106-331. 

When,  on  petition  to  make  real  estate  assets,  no  service  was  made 
upon  the  defendants  except  one,  and  the  infant  defendants  were  not 
represented,  either  by  guardian  ad  litem  or  otherwise,  and  the  land 
brought  only  one-third  of  its  value,  and  the  sale  was  without  notice  to 
defendants  of  its  time  and  place  :  Held^  that  these  proceeding^  were  in 
such  utter  disregard  of  the  rights  of  property  and  the  fundamental  prin- 
ciples of  law,  that  they  might  be  pro/iounced  void,  on  motion  in  the 
cause,  made  many  years  after  final  judgment.  Harrison  v.  Harrison, 
106-282. 

Judgments,  unless  when  impeached  for  fraud,  will  not  be  set  aside  for. 
mere  informalities  or  omissions  which  do  not  defeat  the  ends  of  justice, 
especially  after  the  lapse  of  years.     White  v.  Morris,  107-92. 

Where  it  appeared  that  the  infant  heirs  of  the  alleged  bargainor  in  an 
action  to  set  up  a  lost  deed,  were  not  served  with  summons,  nor  was 
their  guardian  ad  litetn,  that  they  had  no  general  or  testamentary  guar- 
dian, that  the  summons  was  endorsed  served  on  a  day  which  was  shown 
to  be  Sunday,  that  the  date  of  such  endorsement  was  nearly  a  month 
before  it  was  issued  ;  and  it  further  appeared  that  summons  was  served 
upon  the  grandfather  of  the  infants,  with  whom  they  lived,  and  that 
their  guardian  ad  litem  entered  an  appearance  in  court  and  filed  answer 
for  them,  and  that  attorneys  were  employed  for  them:  these  facts,  taken 
together,  did  not  disclose  such  irregularity  as  entitled  the  infants  to 
have  the  judgment  set  aside.    Ibid. 

Erroneous  judgments.  — An  erroneous  judgment  cannot  be  set  aside  under 
this  section.     Simmons  v.  Dowd,  77-155. 

Rights  of  third  parties. — Where  the  amendment  will  make  the  process 
different,  in  substance,  from  what  it  was  when  issued,  the  court  cannot 
allow  it  if  the  rights  of  third  parties  will  be  affected.  Phillips  v.  Hig- 
don,  44-380. 

Even  an  irregular  judgment  cannot  be  set  aside  after  the  rights  of  an 
innocent  third  party  have  intervened.  Vick  v.  Pope,  81-22;  Winslow  v. 
Anderson,  20-9. 
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Findings  of  iket. — ^The  court  cannot  review  the  facts  as  found  by  the 
court  below  in  an  application  for  relief  under  this  section,  but  the  facts 
should  be  found  by  the  judge,  in  order  that  the  supreme  court  may- 
review  his  application  of  the  law  to  them.  Clegg  v.  The  White  Soap- 
stone  Co.,  66^-391;  Powell  v.  Weith,  66-423;  Jones  v.  Swepson,  79-510. 

What  is  mistake,  inadvertence,  surprise  or  excusable  neglect  is  a  ques- 
tion of  law,  and  if  the  judge  below  errs  in  his  ruling  in  regard  thereto, 
the  supreme  court  will  correct  his  decision.  He  is,  however,  the  sole 
finder  of  the  facts  upon  which  an  application  for  relief  under  this  section 
rests.     Powell  v.  Weith,  68-342. 

The  finding  of  the  judge  upon  the  facts  on  which  the  application  is 
based  is  final.  Johnson  v.  Duckworth,  72-244;  Branch  v.  Walker,  92-87; 
Taylor  v.  Pope,  106-267. 

In  an  application  to  set  aside  a  judgment  under  this  section,  the  facts 
must  be  found,  so  that  the  court  may  review  the  ruling  of  the  judge, 
whether  the  judgment  was  taken  by  ''mistake,  inadvertence,  surprise  or 
excusable  neglect"  Oldham  v.  Sneed,  80-15;  Smith  v.  Hahn,  8(>-24o; 
Bryant  v.  Fisher,  85-69. 

The  finding  as  a  fact  "that  the  defendant  did  not  fail  to  employ  coun- 
sel in  consequence  of  any  fraud  of  plaintiff,"  is  defective,  as  it  consti- 
tutes a  concltlsion  of  law,  and  not  a  finding  of  fact.  Smith  v.  Hahn, 
80-240. 

Where,  in  setting  aside  a  judgment  for  excusable  negligence,  the  judge 
does  not  state  the  ground  on  which  he  founded  his  order,  his  action  will 
be  upheld,  if,  in  any  aspect  of  the  case,  it  would  be  proper.  The  supreme 
court  can  review  on  appeal  what  is  mistake,  surprise  or  excusable  neg- 
lect, under  ?.  274  of  The  Code,  but  it  cannot  review  the  discretion  exer- 
cised by  a  judge  of  the  superior  court  under  that  section.  Foley  v. 
Blank,  92-476;  Albertson  v.  Terry,  108-75. 

Upon  an  application  to  set  aside  a  judgment  for  mistake,  inadvertence, 
surprise  or  excusable  neglect,  the  court  should  specifically  find  the  essen- 
tial facts.     Winborne  v.  Johnson,  95-46. 

Where  the  court  has  ascertained  the  facts  and  exercised  the  discretion 
conferred  by  this  section,  by  granting  or  refusing  the  relief  sought,  the 
supreme  court  will  not  review  its  action.    Ibid, 

Upon  an  application  to  relieve  a  party  from  a  judgment,  because  of 
mistake,  surprise  or  excusable  neglect,  it  is  the  exclusive  province  of 
the  judge  hearing  the  matter  to  find  the  facts,  and  his  finding  is  not 
reviewable.  When  a  judge  grants  the  relief  in  the  exercise  of  his  dis- 
cretiotiy  that  conclusion  is  also  not  reviewable;  but,  whether  the  facts 
found  constitute,  in  law,  mistake,  inadvertence,  surprise  or  excusable 
neglect,  may  be  reviewed,  and  if  it  be  determined  that  the  court  below 
erred  therein,  the  judgment  will  be  corrected  and  the  motion  remanded, 
to  the  end  that  the  trial  judge  may  exercise  the  discretion  conferred  on 
him  alone  by  the  statute.     Weil  v.  Woodard,  104-94. 

Judgments  by  confession,  being  final  judgments,  cannot  be  attacked 
for  fraud,  by  motion;  and,  no  substantial  irregularity  being  shown,  the 
supreme  court  will  not,  in  the  proceedings  had  in  this  action,  review 
the  findings  of  fact  by  the  court  below.     Sharp  v.  Railroad,  106-308. 

The  court  may  be  requested  to  find  the  fkcts. — A  party  making  a  motion  to 
vacate  a  judgment  because  of  mistake,  surprise  or  ihadvertence  has  the 
right  to  request  the  court  to  specify  the  ground  of  its  decision,  and  a 
refusal  to  grant  Such  request  will  be  error.     Albertson  v.  Terry,  108-75. 

Appeal. — When  the  appellant  has  made  out  his  case  on  appeal  and 
served  it,  and  the  same  has  been  returned  with  exceptions,  ana  he  had 
failed  to  apply  to  the  judge  to  give  the  parties  a  day  to  settle  the  case ; 


240  CLARK'S  CODE  OF  CIVIL  PROCEDURE. 

qtusre^  whether  the  facts  entitle  him  to  any  relief  under  this  section. 
Kirkham  v.  Dixon,  66-406. 

Pending  an  appeal  to  the  supreme  court  no  motion  can  be  entertained 
in  the  lower  court  to  set  aside  the  judgment.  Isler  v.  Brown,  69-125 ; 
Skinner  v.  Bland,  87-168. 

Where  a  judgment  is  obtained,  as  is  alleged,  by  the  refusal  of  the 
judge  to  grant  a  continuance  for  the  absence  of  the  party  defendant,  he 
being  represented  by  counsel  and  his  case  submitted  to  the  jury,  the 
remedy  is  by  appeal.  It  is  not  ground  to  move  another  judge,  under 
this  section,  to  set  aside  the  judgment.     Twitty  v.  Logan,  86-712. 

What  is  mistake,  inadvertence,  surprise  or  excusable  mistake  is  a 
question  of  law,  and  the  supreme  court  will,  upon  appeal,  review  an 
erroneous  judgment  thereon.     Winborne  v.  Johnson,  95-46. 

Judgment  fraudulently  suffered. — Where  a  party  fraudulently  suffers  a 
judgment  to  be  entered  against  him,  a  motion  to  reinstate  the  action  and 
set  aside  the  judgment  will  not  be  allowed.  Sherner  v.  Spear,  92-148, 
274. 

On  motion  of  a  party. — The  superior  court  has  no  power,  under  this  sec- 
tion, to  set  aside  a  judgment  on  the  motion  of  a  stranger  to  the  original 
action,  and  direct  such  stranger  to  be  made  a  party  thefeto.  Smith  v. 
Newbern,  73-303. 

A  judgment  can  be  set  aside  for  irregularity  only  at  the  instance  of 
the  party  prejudiced.     Hinsdale  v.  Hawley,   89-87 ;   Knott  v.  Taylor, 

99-511- 

Vo  distinction  between  adults  and  iniknts.— In  an  application  under  this 
section  there  is  no  distinction  between  adult  and  infant  parties,  provided 
the  latter  are  represented  as  required  by  law.  Mauney  v.  Gidney,  80- 
200. 

Independent  actions. — A  motion  may  be  made  to  set  aside  a  judgment 
within  a  year  after  its  rendition,  for  excusable  neglect,  and  after  that 
time  relief  may  be  had  against  a  judgment  obtained  by  fraud,  by  an  inde- 
pendent action.     Smith  v.  Hahn,  80-240. 

A  party  to  an  action  is  not  entitled  to  relief  by  an  independent  action, 
if  he  could  have  had  the  judgment  set  aside  under  this  section,  but  fails 
to  make  the  motion  in  due  time.     Walker  v.  Gurley,  83-429. 

A  decree  which  decides  the  whole  merits  of  a  case  \rithout  any  reser- 
vation for  future  directions,  is  final,  and  can  only  be  set  aside  or  im- 
peached by  a  civil  action  in  the  nature  of  a  bill  of  review.  Fleming  v. 
Roberts,  84-532 ;  Eure  v.  Paxton,  80-17 ;  Thaxton  v.  Williamson,  72- 
125;  Covington  v.  Ingram,  64-123. 

A  party  complaining  of  a  judgment  upon  the  ground  of  fraud  or  mis- 
take, can  seek  redress  by  a  new  action  after  final  judgment,  or  by  motion 
in  the  cause  if  it  is  an  interlocutory  judgment.  McEachem  v.  Kerch- 
ner,  96-177. 

Obtaining  a  judgment  by  fraud  does  not  make  it  irre^lar,  and  after  the 
termination  of  the  action  the  judgment  can  only  be  impeached  on  that 
ground  by  a  new  action.  Before  the  action  is  terminated,  however,  it 
may  be  set  up  on  a  motion  in  the  cause  by  a  petition  alleging  the  fraud. 
Williamson  v.  Hartman,  82-236. 

Where  an  order  or  judgment  is  interlocutory,  it  may  be  corrected  for 
fraud  or  mistake,  by  a  motion  in  the  cause ;  but  if  it  be  a  final  judg- 
ment, it  must  be  done  by  a  civil  action.     Vaughan  v.  Gooch,  92-524. 

The  remedy  against  a  judgment  procured  by  the  fraudulent  collusion 
of  opposing  counsel,  is  by  an  independent  action  to  impeach  the  judg- 
ment.    Beck  V.  Bellamy,  93-129. 
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Where  the  action  or  proceeding,  in  which  a  judgment  has  been  ren- 
dered, is  ended,  the  remedy  for  any  fraud  therein  i^  by  an  independent 
action ;  but  where  it  is  sought  to  be  avoided  for  irregularity,  the  remedy 
is  by  a  motion  in  the  cause.     Spivey  v.  Harrell,  101-48. 

Any  error  committed  or  fraud  perpetrated  in  the  conduct  of  an  action 
which  has  regularly  terminated,  cannot  be  remedied  by  a  motion  in  the 
cause,  but  rehef  must  be  sought  by  an  action  to  impeach  the  former  pro- 
ceeding ;  and  this  action  is  only  open  to  the  parties  to  the  original  suit. 
Mock  V.  Coggin,  101-366. 

Where  a  nnal  judgment  or  decree  has  been  rendered  in  a  cause,  and 
it  is  sought  to  impeach  it  for  fraud,  or  for  serious  irregularity  in  the  pro- 
ceeding, not  apparent  in  the  record,  the  remedy  is  by  a  new  and  inde- 
pendent action,  and  not  by  a  motion  in  the  original  cause.  Smith  v. 
Fort,  105-446 ;  Bost  v.  I^assiter,  105-490. 

Caanot  be  attacked  collaterally. — The  heirs  of  a  decedent,  defendants  in 
a  proceeding  to  make  assets,  will  not  be  allowed,  ordinarily,  to  collater- 
ally attack  a  former  proceeding  between  them  and  the  same  administra- 
tor to  sell  other  lands  of  the  decedent  to  make  assets.  Turner  v.  Shuf- 
fler, 108-642. 

Peme  covert. — A  judgment  obtained  against  a  married  woman  upon  an 
official  bond,  signed  by  her  as  surety,  without  the  written  assent  of  her 
husband,  will  be  set  aside  on  motion.     Harris  v.  Jenkins,  72-183. 

A  wife,  sued  with  her  husband,  who  relied  on  him  to  employ  counsel, 
which  he  fails  to  do,  can  have  the  judgment  set  aside  if  motion  is  made 
within  one  year  after  notice  of  the  judgment.  Nicholson  v.  Cox,  83-48. 
If  she  fail  to  do  this,  an  injunction  will  not  lie.  Neville  v.  Pope,  95- 
346. 

Von-reoidents. — The  courts  being  open  to  non-residents  in  asserting 
their  rights  will  go  no  further  in  protecting  them  than  residents  from 
the  consequences  of  unreasonable  delay  in  moving  to  set  aside  an  irregu- 
lar judgment.     England  v.  Garner,  90-197. 

Amendment  of  the  record. — The  court  will,  in  general,  permit  a  record  to 
be  amended,  and  a  judgment  to  be  entered  nunc  pro  tunc,  when  it  has 
been  delayed  by  the  act  of  the  court  or  clerk.  Bright  v.  Sugg,  15-492  ; 
Long  V.  Long,  85-415. 

Every  court  can  amend  its  own  records,  if  erroneous,  so  as  to  make 
them  speak  the  truth  ;  and  this,  regardless  of  the  consequences  to  par- 
ties, third  persons,  and  of  the  lapse  of  time.  Walton  v.  Pearson,  85-34. 
This  right  is  inherent  in  courts  without  reference  to  this  section.  Strick- 
land V  Strickland,  95-471. 

SetndUf  that  an  absolute  order  to  amend  the  record  has  the  legal  effect 
of  an  actual  amendment,    /did. 

The  power  of  the  court  to  amend  its  records  at  a  subsequent  term  is 
essential,  and  such  amendment  should  not  be  made  by  simply  noting 
the  order  to  amend,  but  by  actually  correcting  the  minutes  of  the  former 
term.     McDowell  v.  McDowell,  92-227. 

The  court  had  the  power  and  did  not  commit  error  in  ordering  the 
record  of  the  trial  of  a  criminal  action  to  be  amended  by  inserting  the 
plea  of  not  guilty  after  verdict^  when  all  the  circumstances  connected 
with  the  trial  showed  that  both  the  State  and  the  defendant  had  pro- 
ceeded upon  the  assumption  that  the  plea  had  been  in  fact  made,  but  its 
formal  entry  of  record  had  been  inadvertently  omitted.  State  v.  Farrar> 
104-702. 
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16 


242  CLARK'S  CODE  OF  CIVIL  PROCEDURE. 

B«8  Judicata. — Where  a  motion  to  set  aside  a  judgment  has  been 
refused,  a  subsequent  motion  upon  substantially  the  same  grounds  will 
not  be  entertained.     Mabry  v.  Henry,  83-298. 

"Sot  a  contempt. — The  application  to  set  aside  a  judgment  under  this 
section  upon  insufficient  grounds,  is  not  an  act  of  contempt,  which  will 
authorize  the  court  to  imprison  the  applicant  until  he  shall  have  paid 
the  debt     Daniel  v.  Owen,  72-340. 

Execution. — The  court  has  no  power  to  amend  an  execution  so  as  to 
divest  the  title  acquired  by  an  innocent  purchaser  without  notice.  Wil- 
liams V.  Sharpe,  70-582. 

Leave  to  isene  execution. — Where,  upon  service  of  a  notice  of  a  motion 
for  leave  to  issue  execution,  the  defendant  told  the  sheriff  he  had  a  dis- 
charge in  bankruptcy,  and  asked  him  to  write  the  plaintiff  about  it,  but 
took  no  further  action,  he  will  not  be  entitled  to  have  leave  to  issue  exe- 
cution, granted  by  the  clerk,  vacated.     Hiatt  v.  Waggoner,  82-173. 

Supplementary  proceedings. — Where,  by  an  order  in  supplementary  pro- 
ceedings, a  debt  due  the  wife  is  ordered  to  be  applied  to  payment  of  a  aebt 
due  by  her  husband,  the  wife  is  entitled  to  have  such  order  set  aside, 
she  not  having  been  a  party  when  such  order  was  made.  Williams  v. 
Green,  68-183. 

Justice's  judgment. — A  justice's  judgment  docketed  in  the  superior 
court,  cannot  be  impeached,  set  aside  or  modified  in  the  superior  court, 
except  upon  a  recardari  first  had.  Cannon  v.  Parker,  81-320  ;  Ledbet- 
ter  V.  Osborne,  66-379;  Birdsey  v.  Harris,  68-92;  Morris  v.  Rippy,  84-611. 

In  discretion  of  judge  to  allow  a  new  plea,  or  amendment  of  plea 
below,  on  appeals  from  justice.     Hinton  v.  Deans,  75-18. 

Clerk  no  jurisdiction. — The  judge,  and  not  the  clerk  of  the  superior  court, 
has  jurisdiction  of*  an  application  for  relief  under  this  section.  Griel  v. 
Vernon,  65-76. 

The  clerk  of  the  superior  court  cannot  set  aside  a  judgment  in  a 
special  proceeding,  for  excusable  negligence,  under  the  provisions  of 
I  274  of  The  Code,  but  he  can  allow  an  amendment  under  the  provisions 
o^  2  273.     Maxwell  v.  Blair,  95-317. 

In  the  supreme  court. — Although  in  terms  this  section  applies  only  to 
the  superior  court,  yet  the  spirit  and  equity  of  its  provisions  extend  to 
the  supreme  court,  and  relief  in  like  cases  will  be  administered  in  cases 
pending  in  that  court.  When  it  appears,  therefore,  on  a  petition  to 
rehear  an  appeal,  which  had  been  dismissed  for  want  of  an  undertaking 
for  the  costs,  that  such  undertaking  was  not  filed  from  an  excusable 
neglect  of  appellant,  the  judgment  of  dismissal  will  be  set  aside,  and 
the  case  restored  to  the  docket.  Wade  v.  Newbem,  73-318.  See,  also, 
Home  V.  Home,  75-101. 

A  report  of  a  referee  made  to  the  supreme  court,  and  final  judgment 
enterea  thereon,  is  not  open  to  a  motion  at  a  subsequent  term  to  correct 
an  alleged  error  in  the  method  of  computing  interest  The  only  remedy 
to  correct  an  erroneous  judgment  is  by  petition  to  rehear  filed  in  accord- 
ance with  the  rule.     Garrett  v.  Love,  90-368. 

The  spirit  and  equity  of  this  section  apply  to  the  supreme  court,  and 
the  same  relief  will  be  administered  there  as  in  the  superior  court,  in 
a  proper  case.     Wiley  v.  Logan,  94-564. 

It  manifestly  appearing  that  the  supreme  court,  at  a  former  term,  de- 
termined to  reverse  a  judgment  of  the  court  below,  but  inadvertently  an 
order  of  affirmance  was  made  at  the  foot  of  the  opinion  filed  by  one  of 
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the  justices,  for  the  court,  the  court  will  strike  out  that  order,  and  enter 
one  of  reversal.     Cook  v.  Moore,  100-294. 

Under  the  constitution  of  the  state,  the  jurisdiction  of  the  supreme 
court  to  review  and  revise  its  final  judgments,  is  confined  to  the  power 
to  rehear,  as  regulated  by  the  statute  (The  Code,  J  966 ;  Rule  52),  and 
to  relieve  a  party  from  a  judgment  against  him  by  his  mistake,  excusa- 
ble neglect,  or  surprise.    The  Code,  ^  274 ;  Farrar  v.  Staton,  101-78. 

Where  it  appeared,  upon  a  motion  made  in  the  supreme  court  to  set 
aside  a  judgment  therein  rendered,  refusing  to  grant  the  writ  of  certio- 
rari^ that  the  facts  upon  which  the  motion  was  based  were  known,  or 
might,  with  reasonable  diligence,  have  been  ascertained,  upon  the  hear- 
ing of  the  petition  for  the  certiorari,  the  motion  to  vacate  was  denied. 
Williamson  v.  Boykin,  104-100. 

This  mode  of  proceeding  fiEtvored. — Application  to  a  judge  of  a  superior 
court,  under  this  section,  is  preferable  to  a  certiorari  from  the  supreme 
court,  when  it  can  be  employed  for  the  same  purpose.  Watson  v. 
Shields,  67-235. 

The  law  favors  the  hearing  and  determination  of  cases  on  their  merits. 
When,  therefore,  a  party  moved  to  set  aside  a  iudgment  within  a  year 
after  its  rendition,  and  afterwards  abandoned  that  for  another  proceed- 
ing, having  in  view  the  same  relief,  which  was  also  in  turn  abandoned, 
the  whole  may  be  regarded  as  a  continuation  of  the  same  proceeding. 
Howell  V.  Harrell,  71-16 1, 

Judgment  taken  prior  to  act  suspending  the  C.  C.  P. — Where,  prior  to  the 
act  suspending  C.  C.  P.,  judgment  was  taken  before  the  clerk  for  want 
of  an  answer,  and  defendant  appealed,  the  jndge  had  power  to  strike 
out  such  judgment  and  allow  an  answer  or  demurrer  to  be  filed.  Wal- 
ston  V.  Bryan,  64-764. 

See^  also,  notes  to  preceding  section. 

Sec.  275.     Wheth  plaintiff  ignorant  of  name  of  defendant. 
C.  C.  P.,  s.  134. 

When  the  plaintiff  shall  be  ignorant  of  the  name  of  a 
defendant,  such  defendant  may  be  designated  in  any  plead- 
ing or  proceeding  by  any  name;  and  when  his  true  name 
shall  be  discovered,  the  pleading  or  proceeding  may  be 
amended  accordingly. 

Sec.  270 .  Errors  or  defects  not  substantial  to  be  disregarded. 
R.  C,  c.  H,  ss.  5,  6.    C.  C.  P.,  s.  135. 

The  court  and  the  judge  thereof  shall,  in  every  stage  of 
the  action,  disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  shall  not  affect  the  substantial  rights 
of  the  adverse  party;  and  no  judgment  shall  be  reversed 
or  affected  by  reason  of  such  error  or  defect. 

SubetaatiAl  deftcti. — Defects  in  pleadings  and  proceedings  not  substan- 
tial will  be  disregarded.     White  v.  Morns,  107-^92. 


/ 
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Sefbet  In  name  of  party. — A  defect  in  the  name  of  a  defendant  in  the 
summons  is  cured  by  a  judgment  by  default  rendered  against  bim.  It 
would  be  also  cured  by  an  appeal  by  defendant  without  having  moved 
to  dismiss.     Clawson  v.  Wolf,  77-106. 

A  court,  however,  has  no  right  to  amend  process  returned  at  a  former 
term,  without  notice  to  the  persons  whose  rights  are  to  be  affected. 
Simpson  v.  Simpson,  64-427. 

Wliere  pleadings  are  reasonably  certain. — Where  the  pleadings,  and  issues 
made  by  them,  are  reasonably,  certain  and  understood  by  the  parties, 
exceptions  thereto  will  be  disregarded,  Moore  v.  Edmiston,  70-510; 
Gorman  v.  Bellamy,  82-496. 

Yanance  between  snmmonB  and  eomplaint. — It  is  error  to  dismiss  a  com- 
plaint because  the  defendants  are  summoned  to  answer  the  complaint 
of  A  and  B,  and  the  complaint  is  in  the  name  of  A,  B  and  others.  Wil- 
son v.  Moore,  72-558. 

Where  the  summons  indicates  a  different  form  of  relief  from  that  set 
out  in  the  prayer  of  the  complaint,  the  variance  should  be  disregarded. 
Ilnd, 

Variance  between  allegation  and  proof. — No  variance  between  the  allega- 
tion in  a  pleading  and  the  proof  shall  be  deemed  material  unless  it  have 
actually  misled  the  party.     Gibbs  v.  Fuller,  66-116. 

Where  a  complaint  sets  out  a  cause  of  action,  which  would  have  been 
in  trover  under  the  old  practice,  while  the  proof  shows  a  claim  in 
assumpsit^  it  is  an  immaterial  variance  and  should  be  disregarded.  The 
distinction  between  the  forms  of  actions  at  law  having  been  abolished, 
a  party  cannot  be  allowed  to  avail  himself  of  an  objection  founded  on 
them.     Gates  v.  Kendall,  67-241. 

Although  the  plaintiff's  complaint  may  set  out  the  facts  and  ask  relief 
upon  an  action  on  a  special  contract,  yet,  upon  a  ruling  of  the  court  that 
he  cannot  recover  ^upon  the  special  contract,  he  is  entitled  to  proceed 
with  his  case  and  recover  upon  the  common  counts  in  general  assumpsit^ 
without  any  amendment  of  the  pleadings.    Jones  v.  Mial,  82-252. 

Better  to  follow  the  statute. — In  all  matters  of  procedure,  it  is  always  best 
to  strictly  follow  all  statutory  requirements.     Holly  v.  Perry,  94-30. 

See  ii  269,  270,  271,  anUf  and  the  cases  and  notes  under  them. 
Sec.  277»    Stipplemental  jdeadings.    €•  C  P.,  9.  l^G* 

The  plaintiff  and  defendant  respectively  may  be  allowed, 
on  motion,  to  make  a  supplemental  complaint,  answer  or 
reply,  alleging  facts  material  to  the  case  occurring  after  the 
former  complaint,  answer  or  reply,  or  of  which  the  party 
was  ignorant  when  his  former  pleading  was  made,  and 
either  party  may  set  up,  by  a  supplemental  pleading,  the 
judgment  or  decree  of  any  court  of  competent  jurisdiction, 
rendered  since  the  commencement  of  such  action,  deter- 
mining the  matter  in  controversy  in  said  action,  or  any 
part  thereof;  and  if  said  judgment  be  set  up  by  the  plain- 
tiflF,  the  same  shall  be  without  prejudice  to  any  provisional 
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remedy  theretofore  issued  or  other  proceedings  had  in  said 
action  on  his  behalf. 

After  ease  lias  been  remimded.  —After  the  case  has  come  back  from  the 
the  appellate  court,  the  lower  court  has  power  to  permit  supplemental 
pleadings.     Holley  v.  Holley,  96-229. 

Wlien  necessary.— A  supplemental  complaint,  or  answer,  is  required 
from  new  parties  only  when  the  previous  record  of  the  cause  does  not 
show  how  they  are  connected  with  the  controversy  or  interested  in  its 
result ;  but  where  the  death  of  the  original  party  and  the  relationship 
of  the  new  parties  to  him  are  ascertained,  there  seems  to  be  no  necessity 
for  supplemental  pleadings.     Hughes  v.  Hodges,  94-56. 

Canse  of  action  accrued  since  snit  begun. — A  cause  of  action  which 
occurred  after  an  action  was  instituted,  cannot  be  interjected  in  the 
pending  action  by  a  supplemental  complaint,  although  it  relates  to  the 
subject-matter  of  the  pending  action.     Metcalf  v.  Guthrie,  94-447. 


TITLE  VIII. 


PROCEDURE  IN  SPECIAL  PROCEEDINGS. 


Section. 

278.  "Provisions  of  Code  applica- 

ble to  special  proceedings. 

279.  Summons  in  special  proceed- 

ings, what  to  con  tarn. 

280.  Return  of  summons. 

281.  Complaint    in    special    pro- 

ceedings; when  filed. 

282.  Plaintiff  failing  to  file  com- 

plaint or  petition  within 
the  time  for  defendant's 
appearance,  may  be  non- 
suited. 

283.  Time  of  filing  pleadings  may 

be  enlargec^ 


Section. 

284.  When   all  parties  ask    same 

relief. 

285.  In  what  cases  clerk,  may  hear 

summarily. 

286.  If  any  of  the  petitioners  are 

infants,  judge  must  review 
order. 

287.  How  special  proceedings  to 

be  commenced. 

288.  Orders,  etc.,  to  be  signed  by 

judge. 

289.  No  reports  set  aside  for  trivial 

defects. 


Sec,  278.    Provisions  of  Code  applicable  to  special  proceetl" 
ings. 

The  provisions  of  the  Code  of  Civil  Procedure  are 
applicable  to  special  proceedings,  except  as  otherwise 
provided. 

What  are  and  what  are  not  special  proceedings. — Any  proceeding  that 
under  the  old  mode  was  commenced  by  capias  ad  respondendum^  or  by 
a  bill  19  equity  for  relief,  is  a  "civil  action";  any  proceeding  that, 
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under  the  old  mode,  might  be  commenced  by  petition,  or  motion  upon 
notice,  is  a  ** special  proceeding.**    Tate  v.  Powe,  64-644. 

A  suit  to  recover  possession  of  land  is  a  civil  actioit,  and  not  a  special 
proceeding.  .Therefore,  the  summons  (by  the  act  of  i868-*69,  ch.  76,) 
IS  returnable  to  term  time,  and  not  before  the  clerk,  Woodley  v.  Gil- 
liam, 64-649. 

See  cases  cited  under  J  127,  anie. 

Sunmoni  and  complaint  required. — A  special  proceeding  by  a  creditor 
against  an  executor  or  administrator  for  an  account  must  be  by  sum- 
mons and  complaint  in  the  first  instance.  Where  the  plaintiff  in  such 
proceedings  files  a  memoranda  of  evidences  of  debt  but  no  complaint, 
it  is  irregular.     Isler  v.  Murphy,  76-52. 

The  clerk  has  jurlBdiction. — ^The  probate  court,  and  not  the  superior 
court  at  term,  has  jurisdiction  to  correct  a  mistake  in  partition  proceed- 
ings in  which  there  is  no  peculiar  equitable  ingredient.  Wahab  v.  Smith, 
82-229. 

A  proceeding  to  sell  land  for  assets  is  essentially  equitable,  and  the 
court  has  all  the  powers  of  a  court  of  equity  to  accomplish  its  purpose. 
Hudson  v.  Coble,  97-260. 

It  seems  that  in  a  special  proceeding  under  { 1448,  et  seq.^  of  The 
Code,  the  clerk  has  jurisdiction  to  render  judgment,  in  favor  of  a  cred- 
itor, against  the  personal  representative  personally^  as  well  as  in  his 
representative  capacity,  if  a  devastavit  is  established.  Hester  v.  Law- 
rence, 102-319. 

In  a  special  proceeding  for  partition,  commenced  before  the  clerk,  it 
was  alleged  in  the  complaint  that  plaintiff  was  tenant  in  common  with 
the  defendant,  the  facts  upon  which  the  tenancy  in  common  was  claimed 
to  exist  being  set  out.  The  defendant  denied  the  allegation  of  the 
complaint  and  claimed  to  be  sole  owner  :  Held,  that  the  clerk  had  juris- 
diction, and  the  refusal  of  the  judge  in  term  to  dismiss  the  case  was 
proper,  whatever  construction  is  to  be  placed  upon  ch.  276,  Laws  1887. 
Goodman  v.  Sapp,  102-477. 

The  clerk  has  jurisdiction  of  a  proceeding  by  a  ward  against  his 
guardian  for  an  account.     McNeill  v.  Hodges,  105-52. 

The  charter  of  a  railroad  company  provided  that  it  might  condemn 
land  by  a  proceeding  commenced  before  a  court  of  i-ecord  having  com- 
mon law  jurisdiction:  Held,  that  the  clerk  of  a  superior  court  has  juris- 
diction of  such  proceeding.     Railroad  v.  Railroad,  106-16. 

The  clerk  has  not  jurlBdlction.— The  probate  court  has  no  jurisdiction 
to  provide  for  the  payment  of  the  debts  of  a  lunatic  contracted  prior  to 
the  lunacy.     Blake  v.  Respass,  77-173. 

Nor  to  try  the  question  whether  such  a  debt  is  owing  or  not.  Smith 
V.  Pipkin,  76-569.  ♦ 

While  the  jurisdiction  in  dower  is  vested  in  the  clerk,  if  an  equitable 
element  appears  the  superior  court  alone  can' take  jurisdiction.  Pollard 
V.  Slaughter,  92-72. 

The  clerks  of  the  superior  courts  have  no  equity  jurisdiction  in  respect 
to  partition,  except  that  which  is  specially  conferred  by  statute.  The 
Code,  il  1903  and  1904;  Bragg  v.  Lyon,  93-151. 

Concurrent  jorisdiction. — The  probate  and  superior  courts  have  concur- 
rent jurisdiction  to  settle  estates.  Haywood  v.  Haywood,  79-42;  Britton 
V.  Davidson,  79-423;  Devereux  v.  Devereux,  81-12. 

Also,  over  lunatics  and  their  estates.     Smith  v.  Pipkin,  79-569. 

Also,  to  compel  an  administrator  to  account.  Pegram  v.  Armstrong, 
82-326. 
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Clerk  may  appoint  Mmself  eomtnisBioner. — An  order  made  by  the  clerk 
appointing  himself  a  commissioner  to  sell  land,  and  subsequently  to  pay 
out  moneys  arising  from  such  sale,  is  not  void.  Spencer  v.  Credle,  102-68. 

Case  transferred  on  issue  joined. — Where,  upon  issue  joined  in  a  petition 
by  administrator  to  sell  land  to  make  assets,  the  proceeding  was  trans- 
ferred to  the  superior  court,  and,  upon  trial,  the  issues  were  found  in 
favor  of  plaintiit,  the  judge  had  no  power  to  order  the  sale,  and  the 
jurisdiction  to  direct  the  application  of  the  proceeds  is  exclusively  in  the 
clerk.     Moore  v.  Ingram,  91-376. 

NoTK.— This  is  changed  by  ch.  276,  acts  1887,  ?  255,  ante.  It  is  now  in 
the  discretion  of  the  judge. 

Where  issues  of  fact  or  of  law  arise  before  the  clerk  acting  as  a  pro- 
bate court,  and  the  case  is  transferred  or  appealed  to  the  sujjerior  court, 
after  action  tried  there  the  case  must  be  remanded;  otherwise  as  to  the 
action  of  the  clerk,  as  clerk,  which  is  the  action  of  the  court  unless 
reversed  or  modified  on  appeal  by  the  judge,  whereupon  the  clerk  pro- 
ceeds as  directed  without  case  being  remanded.  Brittain  v.  Mull, 
91-498. 

Note. — Both  classes  of  cases  are  now  retained  in  the  superior  court 
for  all  further  action  unless  the  judge  direct  otherwise.  Ch.  276,  acts 
1887,  I  255,  ante. 

When  a  special  proceeding  comes  before  the  clerk,  it  is  his  duty  to 
transfer  the  matter,  if  issues  of  fact  are  joined,  to  the  civil  issue  docket, 
in  order  that  the  issues  may  be  tried  by  a  jury.     Brittain  v.  Mull, 

94-595- 

Where,  in  special  proceedings,  the  pleadings  are  made  up  before  the 

clerk,  and  upon  joinder  of  issues  are  transferred  to  the  court  in  term, 

the  judge  has  power  to  allow  amendments  or  he  may  stay  the  trial  and 

remand  the  papers  to  the  clerk,  in  order  that  he  may  consider  a  motion 

to  amend.     Loftin  v.  Rouse,  94-508. 

IrregnlaTities.  — The  statutes  enacted  to  cure  irregularities  in  respect  to 
the  jurisdiction  of  the  courts  in  special  proceedings  are  valid.  Brick- 
house  v.  Sutton,  99-ioj. 

Where,  in  a  proceeding  for  sale  and  partifion,  the  answer  raised  issues 
of  law  and  fact,  which  should  have  been  transferred  to  the  superior 
court  docket  *'in  term,"  for  trial,  but  there  was  no  evidence  this  had 
been  done,  and  it  did  appear  that  the  clerk  made  an  order  for  sale,  that 
a  sale  was  made,  and  the  proceeds  partitioned,  that  the  parties  were  all 
before  the  court,  and  no  appeal  was  taken,  nor  any  proceeding  insti- 
tuted to  vacate  the  action  of  thp  clerk,  until  several  years  after  the 
cause  was  disposed  of,  the  parties  will  be  presumed  to  have  abandoned 
the  defences  embraced  in  the  issues,  and  to  have  acquiesced  in  the  sub- 
sequent orders,  c^c.     Spencer  v.  Credle,  102-68. 

Peme  covert. — A  judgment  in  special  proceedings  is  not  conclusive 
on  a  feme  covert  whose  husband  is  not  made  a  party.  Gulley  v.  Macy, 
81-356. 

Partition. — Tenants  in  common  of  an  undivided  interest  in  lands,  are 
not  entitled  to  have  either  actual  partition,  or  a  sale  for  partition  of  such 
interest,  unless  the  owners  of  the  remaining  interests  are  made  parties 
to  the  proceeding,  the  statute  (The  Code,  J  1904)  requiring  that  the  whole 
tract  shall  be  partitioned  or  sold,  though  shares  may  be  allotted  to  some 
of  the  tenants,  while  a  sale  may  be  decreed  as  to  others.  Brooks  v. 
Austin,  95-474. 

Creditor's  bill  to  settle  estate  of  decedent. — A  special  proceeding,  begun 
by  way  of  a  creditor's  bill,  for  the  settlement  of  the  estate  of  a  decedent 
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and  payhiefit  of  his  debts,  continues  until  all  the  debts  are  discharged 
and  there  is  a  final  judgment,  and  is  not  terminated  by  being  left  off  the 
docket.     Warden  v.  McKinnon,  94-378. 

Costs. — Costs  are  allowed,  as  in  civil  actions,  etc.  Mayo  v.  Jones, 
78-406. 

Sec,  279,  SMnimoHs  in  special  proceedings  ;  what  to  contain. 

The  summons  in  special  proceedings  shall  command  the 
officer  to  summon  the  defendant  to  appear  at  the  office  of 
the  clerk  of  the  superior  court,  on  a  day  named  in  the  sum- 
mons, to  answer  the  complaint  or  petition  of  the  plaintiflF. 
The  number  of  days  within  which  the  defendant  is  sum- 
moned to  appear  shall  in  no  case  be  less  than  ten,  exclusive 
of  the  day  of  service. 

Summons  necessary. — The  appointment  of  a  trustee,  in  cases  where  the 
former  trustee  has  died,  removed  or  become  incompetent,  cannot  be 
done  on  an  ex  parte  motion  or  petition.  The  application  is  in  the  nature 
of  a  civil  action,  and  all  persons  interested  must  be  made  parties  and 
have  full  time  to  set  up  their  rights.     Guiou  v.  Melvin,  69-242. 

In  a  special  proceeding  by  a  creditor  against  an  executor  or  adminis- 
trator, botli  summons  and  complaint  are  necessary.  Isler  v.  Murphy, 
76-52. 

See  \  284,  post. 

Amendment  of  siunmons.  —  Process  issuing  from  a  court  may  be  amended, 
but  not  where  third  persons  have  acquired  rights,  and  the  amendment  is 
in  such  a  matter  that  their  rights  may  be  prejudiced  by  it.  Phillips  v. 
Holland,  78-31. 

Where  the  summons  in  an  action  or  special  proceeding,  of  which  the 
superior  court  has  jurisdiction,  to  be  exercised  by  its  clerk,  is  made 
returnable  to  *'  term  time"  instead  of  before  the  clerk,  the  judge  of  the 
court  may  remand  it  with  directions  to  amend  the  process  so  as  to  make 
it  properly  returnable.     Epps  v.  Flowers,  101-158. 

If  proper  time  not  allowed. — A  summons  served  on  a  defendant,  com- 
manding him  to  answer  on  a  day  certain,  which  day  is  less  than  twenty 
days  from  the  time  of  service,  is  not  necessarily  on  that  account  void, 
and  the  probate  judge  is  not  bound  to  dismiss  it.  He  should  have 
allowed  the  defendant  the  time  allowed  by  The  Code  for  an  appearance. 
Guion  v.  Melvin,  69-242. 

If  proper  time  is  not  allowed,  the  cause  should  be  retained,  not  dis- 
mi.ssed.     Weiller  v.  I^aurence,  81-65. 

Computation  of  time. — In  computing  the  ten  days  before  the  beginning 
of  a  term  required  for  the  service  of  a  summons,  it  is  a  rule  settled  by 
long  practice  to  include  the  day  of  service  and  exclude  the  return  day, 
or  e  converse.     Taylor  v.  Harris,  82-25. 

Note. — This  section  excludes  the  day  of  service,  and  it  also  reduces 
the  time  in  proceedings  before  the  clerk  from  twenty  days  to  ten. 
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9ec.  9SO»  BeiHT^n  of  sninmon».    €*  C  P.f »»  7S. 

The  officer  to  whom  the  summons  is  addressed  shall  note 
on  it  the  day  of  its  delivery  to  him ;  if  required  by  the 
plaintiff,  he  shall  execute  the  same  immediately.  When 
executed,  he  shall  immediately  return  the  summons,  with 
the  date  and  manner  of  its  execution,  by  mail  or  otherwise, 
to  the  clerk  of  the  court  issuing  it. 

SetnmaUe  beibre  tlie  clerk. — The  summons  in  special  proceedings  is 
returnable  before  the  clerk.    Tate  v.  Powe,  64-644. 

If  serredleu  tkan  ten  days. — In  special  proceedings,  if  summons  is  served 
less  than  ten  days  before  return  day,  the  action  ought  not  to  be  dis- 
missed, but  further  time  should  be  allowed  defendant  to  answer.  Stray- 
horn  V.  Blalock,  92-293. 

SheriifB  fl»es  and  return. — A  sheriff  is  not  compelled  to  execute  a  sum- 
mons until  his  fees  are  paid,  but  he  is  required  to  make  return  of  all  pro- 
cess coming  into  his  hands,  and  is  liable  for  any  failure  to  do  so.  Jones 
V.  Gapton,  65-48;  Johnson  v.  Kennedy,  70-435. 

Hotifleation  to  Bheriff. — An  officer,  notified  of  the  necessity  of  prompt 
measures  for  the  execution  of  process  placed  in  his  hands,  should  take 
care  to  execute  it  without  delay.     Wasson  v.  Linster,  83-575. 

Sec,  28 10    Complaint  in  cane  of  ttpecifU  proceedings;  when 
filed.    C.  €.  P.,  «.  70.    ISre-^r,  c.  241,  8.  dr. 

It  shall  be  sufficient  for  the  plaintiff  to  file  his  complaint 
or  petition  with  the  clerk  of  the  court  to  which  the  sum- 
mons is  returnable,  at  the  time  of  issuing  the  summons,  or 
within  ten  days  thereafter; 

Petition  for  partition. — In  a  petition  for  partition,  an  allegation  that  the 
defendant  has  an  estate  in  a  certain  number  of -acres  of  said  land,  is  insuf- 
ficient, as  it  would  indicate  that  the  defendant  has  a  several  estate  in 
that  number  of  acres.     Baum  v.  Shooting  Club,  96-310. 

The  petition  is  defective  unless  it  sets  forth  that  the  petitioners  are 
tenants  in  common,  and  ii^  possession,  and  a  description  of  the  land. 
Alsbrook  v.  Reid,  89-151. 

A  petition  asking  for  partition  of  several  tracts  not  held  by  same  ten- 
ants in  common,  and  for  an  adjudication  upon  the  disputed  title  of  one 
of  them,  is  multifarious.     Simpson  v.  Wallace,  83-477. 

The  petition  must  show  an  estate  in  possession.  Wood  v.  Sugg,  91-93 ; 
Osborne  v.  Mull,  91-203. 

A  petition  for  a  sale  for  partition  need  only  allege  that  the  petition- 
ers and  defendatits  are  tenants  in  common,  and  in  possession  of  the  land, 
and  the  necessity  of  a  sale  for  partition.  The  court  will  treat  allegations 
in  regard  to  the  relationship  of  the  parties  intended  to  show  from  and 
through  whom  title  to  the  land  was  derived,  etc.,  as  useless  and  unnec- 
essary.   McGill  V.  Buie,  106-242. 
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Mi^oinder  of  parties. — The  same  principle  which  forbids  the  improper 
joinder  of  causes  in  civil  actions  applies  to  special  proceedings.  Garri- 
son V.  Cox,  99-478.    See  {  239  (5),  ante. 

Sec,  »82.  Plaintiff  failing  to  file  nompiaint  or  petition 
tffithin  tlie  time  for  defendanVn  fippearance,  may  be  non~ 
suited^    C  C\  jP.y  8,  78m 

If  the  plaintiff  shall  fail  to  file  his  complaint  or  petition 
within  the  time  limited  by  the  summons  for  the  appear- 
ance and  answer  of*  the  defendant,  the  defendant  shall  be 
entitled  to  demand  judgment  of  nonsuit  against  the  plaintiflf. 

When  plaintiff  can  take  a  nonsnit. — This  provision  does  not  prevent  the 
plaintiff  from  taking  a  nonsuit  at  hid  own  election  wherever  only  a  judg- 
ment for  costs  can  be  rendered  against  him.  When  the  answer  would 
justify  an  affirmative  relief  to  the  defendant,  he  cannot.  McKesson  v. 
Mendenhall,  64-502. 

Where  no  counterclaim  is  pleaded,  a  plaintiff  has  the  right  to  take  a 
nonsuit  at  any  time  before  verdict  or  final  judgment.  An  interlocutor^' 
judgment  does  not  deprive  a  plaintiff  of  the  right  to  take  a  nonsuit. 
Mfg.  Co.  V.  Buxton,  105-74. 

On  trial  of  an  Issne  deYisavit  vel  non. — Anyone  may  withdraw,  if  he  sees 
proper,  but  none  have  a  right  to  take  or  suffer  a  judgment  of  nonsuit, 
or  dismiss  the  proceeding.     Hutson  v.  Sawyer,  104-1 

If  moved  for  at  close  of  plaintiff's  evidence. — When  a  nonsuit  is  asked  at 
the  end  of  plaintiff 's  evidence,  it  is  the  better  practice  for  the  judge 
to  reserve  the  point  until  after  verdict.     Davis  v.  Ely,  100-283. 

Cannot  be  entered  after  judgment. — A  nonsuit  cannot  be  entered  after 
judgment.     Mauney  v.  Long,  91-170. 

Wlien  plaintiff  cannot  take  a  nonsuit. — If  the  defendant  set  up  a  counter- 
claim the  plaintiff  cannot  take  a  nonsuit.     Purnell  v.  Vaughan,  80-46. 

A  plaintiff  who  has  gotten  possession  under  claim  and  delivery 
cannot  take  a  nonsuit  and  cut  on  defendant's  pleas.  Manix  v.  Howard, 
82-125. 

A  motion  to  nonsxdt  not  a  inbititnte  fbr  a  demnrrer, — A  motion  to  nonsuit 
cannot  be  made  a  substitute  for  demurrer.  If  a  complaint  does  not 
show  a  cause  of  action  the  defendant  should  demur.  He  has  a  right  to 
move  for  nonsuit  only  under  the  provisions  of  this  section.  Andrews  v. 
Pritchett,  66-387. 

Vonsnit  is  not  retraxit. — Entry  of  nonsuit,  judgment  against  plaintiff 
for  costs,"  is  not  a  retraxit,    Wharton  v.  Currituck,  82-11. 

Judgment  as  of  nonsuit,  new  action. — An  action  dismissed  for  a  cause  not 
involving  merits,  like  a  nonsuit,  does  not  deprive  the  plaintiff  of  the 
right  to  bring  a  new  suit  for  the  same  cause  of  action.  Halcombe  v. 
Commissioners,  89-346. 

See  5  166,  ante. 

Note. — Most  of  these  are  in  civil  actions,  not  in  special  proceedings, 
but  the  same  principle  applies.    See  ^  238,  ante^  and  cases  cited. 
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Sec.  283.    Time  of  filing  pleadings  may  he  enlarged.    C.  C. 
r.,  8.  79. 

The  time  for  filing  the  complaint,  petition,  or  of  any 
pleading  whatever,  may  be  enlarged  by  the  court  for  good 
cause  shown  by  affidavit,  but  it  shall  not  be  enlarged  by 
more  than  ten  additional  days  nor  more  than  once,  unless 
the  default  shall  have  been  occasioned  by  accident  over 
which  the  party  applying  had  no  control,  or  by  the  fraud  of 
the  opposing  party. 

Bight  iiilierent  in  »  court. — The  superior  courts  possess  an  inherent 
right,  independent  of  the  C.  C.  P.,  ^o  allow  pleadings  to  be  filed  at  any 
time,  unless  prohibited  by  the  statute,  or  unless  vested  rights  have  inter- 
vened.   Gilcnrist  v.  Kitchen,  86-20. 

Clerk  may  aDow  answer  to  be  filed. — Where  an  application  was  filed  to 
remove  an  administrator  and  no  answer  having  been  filed,  the  clerk 
refused  the  motion,  and  on  appeal  the  judge  reversed  the  order  and 
remanded  the  case,  the  clerk  has  power  to  allow  an  answer  to  be  filed. 
Patterson  v.  Wadsworth,  94-538. 

Sec.  284.     JFhen  all  parties  ask  same  relief.  C.*C.  P*,  s.  418. 
1868-^9,  c.  93,  s.  1. 

If  all  the  parties  in  interest  join  in  the  proceeding  and 
ask  the  same  relief,  the  commencement  of  the  proceeding 
shall  be  by  petition,  setting  forth  the  facts  entitling  the 
petitioners  to  relief,  and  the  na^ture  of  the  relief  demanded. 

Partition. — A  petition  for  partition  must  give  a  description  of  the  land 
and  set  forth  that  the  parties  are  tenants  in  common  and  in  possession, 
in  order  to  give  the  court  jurisdiction.  Alsbrook  v.  Reid,  89-151.  See 
other  cases  cited,  {  281,  ante. 

Where  a  testator  devised  certain  real  estate  to  his  wife  for  IKe  or 
widowhood,  and,  after  her  death,  to  his  three  daughters,  naming  them, 
**as  long  as  they  wish  to  keep  house  together,"  providing  for  sale  and 
division  among  **  his  children  and  their  heirs,**  if  they  (his  daughters) 
*  *  should  marry  or  wish  to  quit  keeping  house,  * '  and  one  of  the  daughters, 
the  others  being  dead,  is  still  keeping  house  on  the  land,  the  land  is  not 
subject,  during  her  life  to  partition  among  the  heirs.  Hays  v.  Davis, 
105-482. 

Where  a  petition  for  partition  of  land  alleged  that  the  petitioners  and 
the  defendant  are  tenants  in  common,  and  &at  the  defendant  is  in  pos- 
session, claiming  title  to  one  share,  a  demurrer  upon  the  ground  that 
the  petition  *'does  not  allege  that  the  petitioners  are  in  possession  of 
the  land,  and  only  alleges  £at  they  are  entitled  to  have  possession,** 
will  be  overruled.    McGill  v.  Buie,  106-242. 

Sale  of  land  far  assete. — A  claim  for  contribution  cannot  be  set  up  by 
one  defendant  against  another  in  a  proceeding  to  sell  land  for  assets. 
When  the  amount  exceeds  two  hundred  dollars,  the  court  in  term  alone 
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has  jurisdiction  of  such  cause  of  action*  except  in  ca^s  of  contribution 
between  persons  claiming  as  devisees  under  a  wilL  or  as  heirs  at  law  of 
a  testator  to  whom  undevised  land  has  descended,  which  exception  is 
caused  by  }  1534  of  The  Cbde.     Wharton  v.  Wilkerson,  92-407. 

Where  a  special  proceeding  was  brought  to  sell  land  for  assets,  in  pur- 
suance of  oniers  in  which  the  land  was  sold,  but,  on  account  of  grave 
irregularities  in  this  proceeding,  another  was  brought,  with  the  consent 
of  the  administrator  and  purchaser,  to  which  the  heirs  were  parties,  such 
second  proceeding  "was  sufficient  to  cure  the  irregularities  in  the  first, 
and  none  of  the  parties  thereto  could  be  heard  to  complain  of  it.  Ward 
V.  Lowndes,  96-367. 

Action  agahist  administrator. —Every  action  brought  in  the  probate 
court  to  recover  a  debt  of  an  administrator  is  necessarily  a  creditor's 
bill.     Ballard  v.  Kilpatrick,  71-281. 

Sec.  285,  In  what  cases  cleric  may  hear  summariiy.  C.  €. 
P.,  s.  410.    ISaS'^O,  €.  93,  s.  2. 

In  such  cases,  if  all  persons  to  be  affected  by  the  decree, 
or  their  attorney,  shall  have  signed  the  petition,  and  they 
be  of  full  age,  the  clerk  of  the  superior  court  shall  have 
power  to  hear  the  petition  summarily,  and  to  decide  the 
same.  If  either  or  any  of  the  petitioners  shall  be  residing 
out  of  the  state,  an  authority  from  him  or  them  to  the 
attorney,  in  writing,  must  be  filed  with  the  clerk  before  he 
shall  make  any  order  or  decree  to  prejudice  their  rights. 

Issue  of  ftujt.— In  special  proceedings  before  the  clerk,  when  issues  of 
fact  are  joined,  they  must  be  certified  to  the  court  in  term  for  trial.  As 
soon  as  such  issues  are  tried,  it  is  the  province  of  the  clerk,  and  not  of 
the  judge,  to  make  orders  in  the  cause.  Wharton  v.  Wilkerson,  92-407; 
Harper  v.  Harper,  92-300. 

When  an  issue  of  fact  is  joined  in  such  proceeding,  or  issues  of  both 
fact  and  law,  it  is  the  duty  of  the  clerk  to  place  the  proceeding  on  the 
dockft  of  the  trial  term  for  trial.    Jones  v.  Desern,  94-32. 

Issne  of  law. — Where  an  issue  of  law  is  joined  in  a  special  proceeding, 
it  is  the  duty  of  the  clerk  to  transmit  it  to  the  judge  for  his  decision. 
Ibid. 

Sec,  280.  If  any  of  the  petitioners  are  infants,  ju^ye  must 
review  order.  C.  t\  r.,s.4 20.  1 808-' f},  c.  03,  s.  3.  1887, 
c,  61,  s.  1. 

If  any  of  the  petitioners  be  an  infant,  or  the  guardian 
of  an  infant,  acting  for  him,  no  final  order  or  judgment 
of  the  clerk  affecting  the  merits  of  the  case  and  capable 
of  being  prejudicial  to  the  infant  shall  be  valid  unless  sub- 
mitted to  and  approved  by  the  judge  [resident  in  the  dis- 
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trict  or  the  judge  holding  court  therein.  Any  approval 
heretofore  made  of  any  sale  of  the  land  of  any  infant  in 
any  ex  parte  proceeding,  wherein  such  infant  has  appeared 
by  his  or  her  guardian,  by  a  judge  of  the  district  or  a  judge 
holding  court  therein,  is  hereby  in  all  things  confirmed,  as 
far  as  regards  the  jurisdiction  of  the  judge  approving  such 
proceedings]. 

NOTQ — ^Tlie  words  of  this  section  in  bracketSi  were  added  by  ch.  61, 
acts  1887. 

ApproTal  by  judge;  wlien  required. — Proceedings  require  approval  of 
jndee  only  where  petitioners  are  infants  and  proceedings  are  ex  parte, 
Stafford  v.  Harris,  72-198;  Mauney  v.  Pemberton,  75-219. 

See.  287*  How  special  proceedings  to  he  commenced.  C  €• 
'  J*.,s.42l.    1808' 9,  c.  03,  s.  4. 

When  special  proceedings  are  had  against  adverse  parties, 
they  shall  be  commenced  as  is  prescribed  for  civil  actions. 

Summons  required. — The  appointment  of  a  trustee  by  a  judge  of  probate, 
in  cases  where  the  former  trustee  has  died,  removed  from  the  county,  or 
become  incompetent,  cannot  be  done  on  an  ex  parte  motion  or  petition. 
The  application  for  such  appointment  is  in  the  nature  of  a  civil  action, 
and  all  persons  interested  must  be  made  parties,  and  have  full  time  and 
opportunity  to  set  up  their  respective  claims.     Guion  v.  Melvin,  69-242. 

Motion  to  enter  satisikction  of  a  judgment. — A  proceeding  by  a  motion, 
supported  by  affidavits  after  a  notice  to  the  opposite  party,  to  have  sat- 
isfaction of  a  judgment  entered  of  record  upon  the  ground  that  it  has 
been  paid  since  its  rendition,  is  the  appropriate  remedy  in  such  a  case, 
but  is  neither  a  special  proceeding  nor  a  civil  action.  It  is  only  a  motion 
in  a  cause  still  pending.     Foreman  v.  Bibb,  65-128. 

See  i\  279  and  284,  anie^  and  cases  there  cited. 

Jurisdiction. — Where  proceedings  were  brought  before  the  |)robate49udge 
which  should  have  been  brought  before  the  clerk,  and  znce  versa^  the 
irregularity  is  cured  by  the  statute  (Bat.  Rev.,  ch.  17,  §§425,  426).  Ward 
V.  Lowndes,  96-367. 

When,  without  amendment,  matters  are  investigated  before  the  clerk 
without  objection,  of  which  the  superior  court  alone  had  jurisdiction,  and 
judgment  is  rendered  thereon,  the  implied  consent  does  not  confer  juris- 
diction, and  advantage  can  be  taken  in  the  supreme  court  of  the  defect 
on  appeal.    Robeson  v.  Hodges,  105-49. 

ILiqoinder. — It  is  improper  to  join  a  motion  to  remove  an  administra- 
tor with  a  motion  to  set  aside  a  judgment.  The  clerk,  on  questions  of 
removal,  exercises  a  jurisdictional  function  as  clerk,  while  the  other  is 
a  special  authority  conferred  upon  him  by  statute,  as  to  judgments  ren- 
dered by  him.    McLaurin  v.  McLaurin,  106-331. 

Biglit  to  trial  by  jury. — If  the  landowner  can  even  demand  that  an 
issue  be  found  upon  the  question  of  damages  in  condemnation  proceed- 
ings, previous  to  the  appointment  of  commissioners,  he  cannot  do  so 


254  CLARK'S  CODE  OF  CIVIL  PROCEDURE. 

after  the  report  of  the  commissioners  and  exceptions  to  it  are  filed.  The 
judge  then  has  the  power  to  order  a  new  appraisement,  to  modify  or 
confirm  the  report,  but  not  to  allow,  on  motion  of  one  of  the  parties,  in 
spite  of  the  objection  of  the  other,  a  trial  of  the  issues  by  jury.  Rail- 
road V.  Parker,  105-246. 

The  issue  in  proceedings  to  assess  damages  for  right-of-way  condemned 
for  a  railroad,  is  not  an  issue  which  either  party  has  a  constitutional 
right  to  have  submitted  to  a  jury.    Railroad  v.  Davis,  19-451. 

Sec.  288.    Orders,  etc.,  to  be  si ff tied  by  Judge.    C.  C.  P.,  «. 
422.    1868''9,  c.  93,  s.  5.    1872-^3,  c.  100. 

Every  order  or  judgment  in  a  special  proceeding,  which 
is  required  to  be  made  by  ^  judge  of  the  superior  court, 
either  in  or  out  of  term,  shall  be  authenticated  by  his  sig- 
nature. 

Directory  only. — ^The  act  requiring  the  signature  of  a  judge  to  authen- 
ticate his  judgments  and  decrees,  is  directory  only,  and  such  signature 
is  not  essential  to  their  validity.  Matthews  v.  Joyce,  85-258  ;  Rollins  v. 
Henry,  78-342. 

Except  on  issues  of  fieict,  not  required. — Where,  in  such  proceedings,  the 
record  does  not  disclose  that  issues  of  fact  have  been  transferred  to  the 
court  in  term,  any  orders  made  by  the  judge  are  extra-judicial.  Whar- 
ton V.  Wilkerson,  92-407. 

Final  decree. ~  Where,  in  special  proceedings  upon  petition  to  sell  lands 
for  assets,  there  had  been  an  oraer  of  sale,  sale  had  been  made,  duly 
reported  and  confirmed,  and  the  commissioner  authorized  to  make  title 
to  the  purchaser,  this  was  a  final  decree.  McLaurin  v.  McLaurin, 
106-331. 

Befbre  judge  oaly  by  appeal. — In  order  for  a  special  proceeding  to  get 
before  the  judge  of  a  superior  court  on  a  question  of  law,  there  must  be 
an  appeal  from  some  judgment  of  the  clerk.     Taylor  v.  Bostic,  93-415. 

Clerk  signs  orders. — When  the  issues  of  both  fact  and  law  are  decided, 
the  clerk  proceeds  to  give  all  other  orders  and  judgments  as  and  for 
the  court,  these  orders  and  judgments  being  regarded  as  made  by  the 
court  through  its  proper  officer.    Jones  v.  Desem,  94-32. 

Judge  may  retain  tke  canse. — Where  issues  are  made  before  the  clerk  in 
a  special  proceeding  and  transferred  to  the  ci\nl  issue  docket,  the  judge 
may  now,  under  ch.  276,  Laws  1887  (S  255,  anie)^  hear  and  determine  all 
matters  in  controversy  and  make  a  final  decree.  Foreman  v.  Hough, 
98-386. 

Court  may  stay  proceedings  in  partition. — Where  it  appears  to  the  court 
in  a  proceediug  for  partition,  that  it  may  become  necessary  to  sell  the 
lands  for  assets,  it  should  stay  the  partition  until  the  personal  represen- 
tative can  have  reasonable  opportunity  to  apply  for  a  license.  Garrison 
v.  Cox,  99-478. 

Sec.  289.  Xo  report  set  tiside  for  trivial  defect.    Cn  C.  P., ». 
424.    18G8-'9,  c.  93,  s.  7. 

No  report  or  return  made  by  any  commissioners  shall  be 
set  aside  and  sent  back  to  them,  or  others  for  a  new  report, 
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by  reason  of  any  defect  or  omission  not  affecting  the  sub- 
stantial rights  of  the  parties,  but  such  defect  or  omission 
may  be  amended  by  the  court,  or  by  the  commissioners,  by 
permission  of  the  court. 

Report  concliuiTe,  unless  set  aside. — ^The  report  of  commissioners  ap- 
pointed to  condemn  lands  and  assess  damages  for  the  purpose  of  drain- 
age is,  like  the  verdict  of  a  jury,  conclusive  of  the  facts  therein  ascer- 
tained, until  set  aside.     Railroad  v.  Ely,  101-8. 

Snbetaatial  deflBct. — The  omission  in  a  report  of  commissioners  to  make 
partition  of  lands  to  state  affirmatively  that  the  allotments,  in  their 
opinion,  were  equal  in  value,  affects  the  substantial  rights  of  the  parties, 
and  the  clerk  or  judge  may  set  it  aside  with  directions,  either  Uiat  the 
commissioners  shall  make  a  re-allotment,  or  that  others  shall  be  appointed 
to  do  so.     Skinner  v.  Carter,  108-106. 


TITLE  IX. 
OF  THE  PROVISIONAL  REMEDIES  IN  CIVIL  ACTIONS. 

Chap.         I.  Arrest  and  Bail. 

.  II.  Claim  and  Delivery  of  Personal  Prop- 

EI^TY, 

III.  Injunction. 

IV.  Attachment. 

V.  Appointment  of  Receivers  and  other 
Provisional  Remedies. 


CHAPTER  ONE. 


ARREST  AND  BAIL. 


Section. 

290.  No  person  to  be  arrested  ex- 

cept as  prescribed. 

291.  In  wnat  cases. 

292.  Order  of  arrest ;  from  whom 

obtained. 


Section. 

293.  Order  obtained  on   affidavit, 

and  to  what  actions  appli- 
cable. 

294.  Undertaking  required  before 

issuing  order. 
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Section. 

295.  Time  when  order  may  issue, 

its  form  ;  time  to  answer  or 
move  to  vacate. 

296.  Sheriff  to  have  order  and  affi- 

davits, and  copies  to  be 
delivered  to  defendant  by 
sb^ff  on  his  arrest 

297.  Order,  how  executed. 

298.  Defendant,  how   discharged. 

299.  Undertaking    of    defendant ; 

form  of. 

300.  Surrender  of  defendant. 

301.  Bail  may  arrest  defendant. 

302.  Bail  to  be  proceeded  against 

by  action. 

303.  Bail,  how  exonerated. 

304.  Undertaking  of   bail    to    be 

delivered  to  clerk  and 
notice  thereof  to  plaintiff, 
and  its  acceptance  or  rejec- 
tion by  him. 

305.  Notice  of  justification  ;  new 

bail. 

306.  Qualifications  of  bail. 

307.  Justification  of  bail. 

308.  If   bailj  adjudged    sufficient, 

examination  to  be  certified, 
and  sheriff  exonerated. 


Section. 

309.  Defendant  may  make  deposit 

instead  of  bail  with  sheriff. 

310.  Sheriff  within  four  da3rs  to 

pay  deposit  into  court 

311.  Bail  substituted  for   deposit 

and  deposit  refunded. 

312.  Plaintiff  obtaining  judgment, 

deposit  appliea  to  its  pfl^'- 
meut 

313.  Sheriff  liable  as  bail,  when. 

314.  Judgment  against  sheriff;  ac- 

tion on  his  official  bond. 

315.  Bail  liable  to  sheriff. 

316.  Defendant    before  judgment 

may  apply  on  motion  to 
vacate. 

317.  Motion   to  vacate   made   on 

affidavit ;  plaintiff  may  op- 
pose the  same  by  affidavits 
or  other  proof. 

318.  Defendant  confined  for  want 

of  bail,  may  give  bail,  and 
bond  returned  to  next 
court. 

319.  Bail  to  pay  costs  in  certain 

320.  Bail  not  discharged  by  amend- 

ment of  process. 


Sec,  200.  No  person  to  be  arrested  except  as  prescribed.  €• 
€.  P.,  s.  148. 

No  person  shall  be  arrested  in  a  civil  action,  except  as 
prescribed  by  this  chapter  ;  but  this  provision  shall  not 
apply  to  proceedings  for  contempt 

Ancillary  remedy. — Arrest  and'bail  is  an  ancillary  or  provisional  remedy, 
and  presupposes  an  original  action,  in  which  the  provisional  remedy 
may  or  may  not  be  applied  for.    Jarman  v.  Ward,  67-32. 

Where  there  is  no  order  of  arrest  before  judgment. — Where  there  is  no 
order  of  arrest  before  judgment,  nor  any  complaint  averring  such  facts 
as  would  have  justified  such  order,  a  defendant  cannot  be  arrested  after 
judgment  under  an  execution  against  the  person  imder  the  C.  C.  P., 
i  258,  (Code,  i  442,  posL)    Houston  v.  Walsh,  79-35. 

Sec.  291.  ih  what  cases.  C  C.  P.,  s,  149.  It.  C,  c,  SI9  s, 
54.  1777 y  c.  118,  s.  0.  1869~-'70,  c.  79,  s.  1,  1891,  c.  541, 
s.  1. 

The  defendant  may  be  arrested,  as  hereinafter  prescribed, 
in  the  following  cases  : 

(i)  In  an  action  for  the  recovery  of  damages,  on  a  cause 
of  action  not  arising  out  of  contract,  where  the  defendant 
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is  not  a  resident  of  the  state,  or  is  about  to  remove  there- 
from, or  where  the  action  is.  for  ^n  injury  to  person  or 
character,  or  for  injuring,  or  for  wrongfully  taking,  detain- 
ing or  converting  property  real  or  personal; 

NoTB. — The  words  **  real  or  personal "  at  the  end  of  this  tfabsection 
were  added  by  ch.  541,  acts  1891. 

IntvAcient  aAdaTits.7-An  affidavit  that  the  defendant  is  "about  to 
leave  the  state  '*  is  insufficient  to  obtain  an  order  of  arrest,  because — 

1.  It  does  not  set  forth  that  it  is  with  the  intent  to  defraud  his  cred- 
itors ;  and 

2.  It  does  not  state  the  ground  of  affiant's  belief  that  the  defendant 
is  about  to  commit  the  act  apprehended  ;  which  is  necessary  to  be  done 
in  order  that  the  court  may  perceive  that  he  has  reasonable  cause  for 
such  apprehension.     Wilson  v.  Barnhill,  64-121. 

An  affidavit  alleging?  that  the  defendant  "is  about  to  remove  from  the 
state  of  North  Carolina,  to  become  a  resident  of  the  state  of  Virginia," 
is  insufficient'.if  it  does  not  state  the  reasons  of  the  belief  in  regard  to 
what  is  about  to  occur,  in  order  that  the  court  may  judge  whether  his 
apprehensions  be  reasonable  or  not.     Wood  v.  Harrell,  74-338. 

Applied  to  persoxud  property  only. — The  provision  in  this  section,  for  the 
arrest  of  a  defendant,  '*  for  injuring  or  for  wrongfully  taking,  detaining 
or  converting  property,"  has  reference  to  ^^r5(7«a/ and  not  real  properly, 
notwithstanding  the  definition  of  the  word  property  in  \  3765  (6).  Bridg- 
ers  V.  Taylor,  102-86. 

NoTK. — ^This  decision  was  prior  to  the  amendment  of  1891  above  stated. 

When  groimcU  of  belief  must  be  stated. — When  the  plaintiff,  in  his  affi- 
davit to  obtain  an  order  of  arrest,  relies  upon  his  apprehension  of  what 
the  defendant  is  about  to  do,  as  "remove  from  the  state,"  "secrete  his 
property,**  etc.,  he  must  state  the  grounds  on  which  he  bases  such 
apprehensive  belief,  in  his  affidavit ;  but  when  he  relies  on  a  fact  already 
accomplished,  it  is  sufficient,  if  such  facts  be  stated  in  the  words  of 
The  Code  authorizing  the  arrest,  as  that  the  defendant  '  *  has  secreted 
his  property  with  intent  to  defraud  his  creditors,'*  etc.  Hughes  v.  Per- 
son, 63-548. 

In  an  application  for  an  order  of  arrest,  the  applicant  is  recjuired  to 
set  forth  fully  and  with  legal  precision  the  facts  which  constitute  his 
alleged  cause  of  action.  If  they  are  of  his  own  knowledge,  they  should 
be  positively  stated,  and  if  they  are  upon  belief,  he  should  state  the 
sources  of  his  information,  so  that  the  court  can  determine  if  a  proper 
cause  of  action  exists.     Harris  v.  Sueeden,  101-273. 

Bnmor. — Mere  general  rumor  that  a  person  indebted  has  removed  to 
another  state  is  not  sufficient  to  justify  his  creditor  in  suing  out  a  war- 
rant for  his  arrest.  There  should  be  such  evidence  as  would  induce  a 
reasonable  man  to  believe  that  the  facts  existed  upon  which  he  based 
his  application.     Tucker  v.  Wilkins,  105-272. 

Conitmction  of  statute. — Where  the  terms  of  a  statute  which  has  received 
judicial  construction  are  used  in  a  later  statute,  that  construction  is  to  be 
given  to  those  terms  in  the  later  statute.     Bridgers  v.  Taylor,  102-86. 

When  eanse  of  arrest  is  stated  in  the  complaint. — The  cause  for  arrest, 
when  set  forth  in  the  complaint,  must  be  stated  with  as  much  explicit- 
ness  as  when  set  forth  in  an  affidavit.     Peebles  v.  Foote,  83-102. 
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CoBBtitntional  prohibition  of  imprisonment  fbr  debt. — The  constitutional 
prohibition  of  imprisonment  for  debt  does  not  protect  from  an  arrest 
under  this  section  in  actions  for  tort.  Moore  v.  Green,  73-394;  Long  v. 
McLean,  88-3. 

Slander  of  title. — It  is  questionable  if  an  order  of  arrest  may  be  properly 
granted  in  an  action  for  slander  of  title.     Harris  v.  Sneeden,  101-273. 

Seduction  of  a  daughter. — The  seduction  of  a  daughter  is  an  injury  to 
the  person  of  the  father,  within  the  meaning  of  this  section,  and  a  suf- 
ficient ground  for  arrest.  Hoover  v.  Palmer,  80-313.  See  now  express 
words  of  subsection  2. 

See  1 447,  post^  and  cases  there  cited. 

(2)  In  an  action  for  a  fine  or  penalty,  or  for  seduction,  or 
for  money  received,  or  for  property  embezzled  or  fraudu- 
lently misapplied  by  a  public  officer,  or  by  an  attorney, 
solicitor  or  counsellor,  or  by  an  officer  or  agent  of  a  corpo- 
ration or  banking  association,  in  the  course  of  his  employ- 
ment as  such,  or  by  any  factor,  agent,  broker  or  other  per- 
son in  a  fiduciary  capacity,  or  for  any  misconduct  or  neglect 
in  office,  or  in  a  professional  employment; 

Administrator. — An  administrator  who  has  been  fixed  with  assets  which 
are  not  forthcoming  is  not  thereby  necessarily  found  guilty  of  fraud,  so 
as  to  subject  him  to  arrest  under  this  section.     Melvin  v.  Melvin,  72-384, 

Promise  to  marry. — The  provision  of  Ihis  section,  authorizing  the  arrest 
of  the  defendant  **in  an  action  on  a  promise  to  marry,*'  is  m  violation 
of  Art.  I,  i  16  of  the  Constitution,  which  provides  that  '* There  shall  be 
no  imprisonment  for  debt,  except  in  cases  of  fraud."  "A  breach  of 
promise  to  marry/*  says  Pearson,  C.  J.,  "is  no  more  a  *case  of  fraud* 
than  a  breach  of  any  other  promise.  The  purpose  in  McNeely  v.  Haynes, 
76-122,  was  to  restrain  that  decision  to  the  case  in  hand,  as  we  do  this, 
so  as  to  let  the  other  subsections  stand  on  their  own  construction,  except 
so  far  as  these  two  cases  may  furnish  analogies.'*     Moore  v.  Mullen, 

77-327- 

Qucpre,  whether,  in  'a  case  of  breach  of  promise  of  marriage,  accom- 
panied with  seduction  and  an  attempt  to  flee  the  state,  the  element  of 
fraud  would  justify  the  defendant's  arrest.     Ibid, 

Note. — The  words  *'  on  a  promise  to  marry  "  (on  which  Moore  v.  Mul- 
len, antef  was  decided)  have  since  been  stricken  out  of  this  subsection. 

Seduction. — This  subsection,  authorizing  the  arrest  of  a  person  in  an 
action  for  seduction,  is  not  in  conflict  with  the  provision  of  the  Consti- 
tution prohibiting  imprisonment   for  debt      Kinney  v.   Laughenour, 

97-325. 

Applies  to  aU  fiduciary  relations, — This  subsection  is  intended  to  embrace 
all  cases  where  the  relation  of  trust  and  confidence  in  respect  to  money 
received  or  personal  property  in  possession  by  one  party  for  the  benefit 
of  another  is  raised  by  contract.     Travers  v.  Deaton,  107-500. 

Where  the  defendant  agreed  to  receive  and  sell  for  plaintifif,  for  cash 
and  on  time,  certain  guano  described,  himself  becoming  liable  and 
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indebted  for  its  value  at  an  agreed  price^  accounting  and  turning  over 
to  plaintiff  the  guano  unsold  and  tne  proceeds  of  all  sales,  this  consti- 
tuted a  fiduciary  relationship  embraced  by  this  subsection,  and  if  the 
defendant  convert  such  funds  to  his  own  use,  he  is  liable  to  arrest. 
Travers  v.  Deatou,  107-500. 

Agent. — A  debtor  endorsed  to  his  creditor  certain  notes  as  collateral 
security,  but  retained  possession  of  them  under  an  agreement  that  he 
was  to  collect  when  due,  and  pay  the  proceeds  to  the  creditor:  Held, 
that  this  made  him  the  agent  of  the  creditor,  and  'subjected  him  to  arrest 
in  a  civil  action  for  frauoulently  failing  to  account  for  the  sums  he  col- 
lected under  the  agreement.     Powers  v.  Davenport,  101-^86. 

(3)  In  an  action  to  recover  the  possession  of  personal 
property,  unjustly  detained,  where  the  property  or  any  part 
thereof  has  been  concealed,  removed  or  disposed  of,  so  that 
it  cannot  be  found  or  taken  by  the  sheriff,  and  with  the 
intent  that  it  should  not  be  so  found  or  taken,  or  with  the 
intent  to  deprive  the  plaintiff  of  the  benefit  thereof; 

Praud  after  contracting  debt. — A  person  may  be  arrested  and  held  to  bail 
for  a  fraud  committed  after  the  contracting  of  the  debt,  e,  g,^  by  con- 
cealing property,  or  other  devices  for  defeating  the  creditor.  Powers 
V.  Davenport,  101-286. 

(4)  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt,  or  incurring  the  obligation  for  which 
the  action  is  brought',  or  in  concealing  or  disposing  of  the 
property  for  the  taking,  detention  or  conversion  of  which 
the  action  is  brought,  or  when  the  action  is  brought  to 
recover  damages  for  fraud  or  deceit; 

Affldavit  Bnfflcient.— Where  the  plaintiff  alleged  in  his  affidavit  that  the 
defendant  had  sold  him  a  patent  right,  representing  it  to  be  genuine  and 
no  infringement  on  any  other  patent,  which  was  false,  and  that  the 
defendant  was  a  non-resident,  the  order  was  properly  issued.  Bahnson  v. 
Cheseboro,  77-325. 

Fraud  of  one  partner. — The  fact  that  one  partner  has  obtained  goods  for 
the  firm  by  false  representations  does  not  make  the  other  partner  liable 
to  arrest  therefor,  unless  he  is  shown  to  be  guilty  of  the  fraud,  and  an 
affidavit  charging  one  partner  with  such  fraud  will  not  justify  the  arrest 
of  the  other.     McNeely  v.  Haynes,  76-122. 

If  on-resident. — A  non-resident  of  this  state  may  be  arrested  and  held  to 
bail  for  fraud  under  this  subsection.    Powers  v.  Davenport,  101-286. 

(5)  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors; 
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Inibmiatioii  and  belief. — An  affidavit,  alleging  the  debt  and  fraud  in  con- 
tracting, and  **  upon  information  and  belief,*'  a  concealment  of  property 
by  the  defendant,  is  good.  Paige  v.  Price,  78-10;  Peebles  v.  Foote,  83- 
102. 

SeeCovflesv,  Hardin,  79-517. 

Statement  of  reasons  ibr  belief. — An  affidavit,  stating  that  **  the  defend- 
ant has  disposed  of  his  property  with  intent  to  defraud  his  creditors,**  is 
good,  if  it  stops  there.  When,  however,  it  proceeds  to  give  a  reason  for 
that  belief,  the  reason  must  be  sufficient  or  the  affidavit  will  not  suffice. 
So  when  it  adds,  '*  In  this,  tkat  although  he  has  received  from  the  plain- 
tiffs alone  over  ^7,000  in  specie  and  $7,600  in  currency,  and  owes  upward 
of  13,000,  he  has  not  paid  any  of  his  debts,**  is  insufficient  to  justify  the 
arrest  of  the  defendant.    Smith  v.  Gibson,  74-684. 

(6)  But  no  woman  shall  be  arrested  in  any  action,  except 
for  a  willful  injury  to  person,  character  or  property;  and  no 
person  shall  be  arrested  on  Sunday. 

Arrest  on  Sunday. — The  arrest  of  the  defendant  is  illegal  if  made  on  Sun- 
day.    Devries  v.  Summit,  86-126  ;  White  v.  Morris,  107-92. 

Sec.  202.  Order  of  arrest;  from  whom  obtained.    C.  C  P., 
8.  J60. 

An  order  for  the  arrest  of  the  defendant  must  be  obtained 
from  the  court  in  which  the  action  is  brought,  or  from  a 

judge  thereof. 

« 

By  wliom  order  granted. — The  order  of  arrest  must  proceed  from  the 
court  in  which  the  action  is  brought,  or  from  a  judge  thereof.  Houston 
V.  Walsh,  79-35. 

If  affidavit  insufficient,  order  not  void. — An  order  of  arrest  granted  b}'  a 
court  having  jurisdiction  is  not  void,  though  it  may  be  erroneous,  if 
issued  on  an  insufficient  affidavit.     Tucker  v.  Davis,  77-330. 

Regular  and  irregular  process. — Regular  process  is  a  justification  of  a 
taking  made  under  it,  when  it  issues  from  a  court  of  competent  juris- 
diction, but  not  for  any  conversion  of  the  property.  Woody  v.  Jordan, 
69-189. 

Irregular  process,  after  it  has  been  set  aside,  is  no  justification  to  tlie 
plaintiff,  his  agents  or  attorneys.    Idzd. 

Sec,  293.    Order  obtained  on  affldavitf  and  to  what  actions 
applicable.    C.  €•  r.,  s.  151.    18(i9-'70,  c.  79^  s.  1. 

The  order  may  be  made  where  it  shall  appear  to  the 
court  or  judge  thereof,  by  the  affidavit  of  the  plaintiff,  or  of 
any  other  person,  that  a  sufficient  cause  of  action  exists, 
and  that  the  case  is  one  of  those  provided  for  in  this  sub- 
chapter. 


CLARK'S  CX>DE  OF  CIVIL  PROCEDURE.  261 


Sttfflelent  afldftTit. — Where  the  plaintiff's  affidavit  alleges  the  existence 
of  a  cause  of  action  and  the  fraud  committed  by  defendant  in  contracting 
the  debt,  and  that  upon  information  and  belief  the  defendant  has  fraud- 
ulently removed  and  disposed  of  his  property,  it  justifies  issuing  an  order 
of  arrest     Paige  v.  Price,  7&-10 ;  Peebles  v.  Foote,  83-102. 

An  af&davit,  by  the  plaintiff,  alleging  that  the  defendant  had  sold  him 
a  certain  patent  right,  representing  the  same  to  be  genuine  and  no 
infringement  upon  any  prior  patent,  which  representations  were  false 
and  intended  to  deceive  the  plaintiff,  who  had  been  damaged  the  amount 
of  the  purchase-money  paid  the  defendant,  and  the  defendant  is  a  non- 
resident, justifies  issuing  a  warrant  of  arrest.    Bahnson  v.  Cheaeboro, 

77-325. 

LBSufieient  cause. — Breach  of  a  promise  to  marry  is  not  a  *'case  of  fraud," 
and  does  not  justify  an  order  of^ arrest.     Moore  v.  Mullen,  77-327. 

Where  one  partner  in  a  firm  obtains  credit  by  false  representations, 
the  other  partner  is  not  liable  to  arrest.     McNeely  v.  Haynes,  76-122. 

Insufllcient  aAdavlt. — An  affidavit  that  does  not  set  forth  how  the  funds 
in  the  hands  of  an  administrator  have  been  misapplied  is  not  sufficient 
to  justify  holding  him  to  bail.     Melvin  v.  Melvin,  72-384. 

Additional  aAdavit. — Leave  to  amend  an  affidavit  by  filing  an  additional 
one  is  a  matter  of  discretion,  but  after  the  defendant  has  been  discharged 
for  defect  in  the  affidavit,  the  plaintiff  may  at  once  apply  for  another 
order  upon  a  new  affidavit.     Wilson  v.  Barnhill,  64-121. 

Where  the  affidavit  on  which  the  order  (of  attachment)  issued  is  defec- 
tive, and  the  defendant  moves  to  dismiss  on  counter-affid^its,  to  which 
the  plaintiff  replies  with  one  which  is  sufficient,  the  secbnd  affidavit 
cures  the  defects  of  the  first.     Clark  v.  Clark,  64-150. 

Validity  of  order  of  arrest,  how  determined. — The  validity  of  an  order  of 
arrest,  and  warrant  of  attachment  is  determined  upon  facts  alleged  in 
the  original  affidavit  and  existing  when  the  proceeding  is  instituted,  not 
upon  new  matter  which  may  have  afterwards  transpired.  Devries  v. 
Summit,  86-126. 


judieata. — A  motion  to  discharge  the  defendant  from  custody,  is 
equivalent  to  a  motion  to  vacate  the  order  of  arrest,  and  can  only  be 
made  before  judgment  If  such  a  motion  is  made  and  refused,  it  cannot 
be  made  again,  because  it  is  res  judicata.  The  remedy  is  by  an  appeal 
from  the  n^t  refusal  of  the  motion.     Roulhac  v.  Brown,  87-1. 

Affldavit  insufficient,  order  of  arrest  not  void. — An  order  of  arrest  granted 
by  a  court  having  jurisdiction  is  not  void.  It  may  be  erroneous  if  issued 
upon  an  insufficient  affidavit.    Tucker  v.  Davis,  77-330. 

nndinga  of  fkct. — ^The  findings  of  fact  by  the  judge,  in  an  action  at 
law,  upon  which  an  order  of  arrest  is  made  or  vacated,  are  conclusive. 
Harris  v.  Sneeden,  101-273.    ' 

Conttitiiiioiial  prohibition  of  imprisonment  fbr  debt. — The  constitutional 
prohibition  against  imprisonment  for  debt  does  not  protect  from  arrest 
in  actions  for  tort.     Moore  v;  Qreen,  73-394 ;  Long  v.  McLean,  88-3 

Affidavit  before  non-resident  notary. — A  non-resident  notary  public  has 
no  authority  to  take  an  affidavit  to  be  used  in  the  courts  of  this  state  to 
obtain  an  order  of  arrest.     Benedict  v.  Hall,  76-113. 

See  J  258,  as  amended,  and  cases  cited  under  J  291,  ante. 
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Sec*   204.      Undertaking    required   before  issuing    ortler. 
C.  C.  P,,  s.  152.    1808''9,  c.  277,  s.  7. 

Before  making  the  order,  the  court  or  judge  shall  require 
a  written  undertaking  on  the  part  of  the  plaintiflF,  with  suf- 
ficient surety,  payable  to  the  defendant,  to  the  eflFect  that 
if  the  defendant  recover  judgment  the  plaintiff  will  pay 
all  damages  which  he  may  sustain  by  reason  of  the  arrest, 
not  exceding  the  sum  specified  in  the  undertaking,  which 
shall  be  at  least  one  hundred  dollars. 

Action  in  fbrma  pauperis. — One  suing  as  a  pauper  cannot  have  an  order 
of  arrest  without  giving  this  undertaking.     Rowark  v.  Homesley,  68-91. 

8ec.  295.    Time  when  order  may  issue,  its  form;  time  to 
answer  or  tnove  to  vacate*    C\  C*  P.,  s.  153* 

The  order  may  be  made  to  accompany  the  summons,  or 
to  issue  at  any  time  afterwards,  before  judgment.  It  shall 
require  the  sheriff  of  the  county  where  the  defendant  may 
be  found,  forthwith  to  arrest  him  and  hold  him  to  bail  in  a 
specific  sum,  and  to  return  the  order,  at  a  place  and  time 
therein  mentioned,  to  the  clerk  of  the  court  in  which  the 
action  is  brought,  and  notice  of  such  return  shall  be  served 
on  the  plaintiff  or  his  attorney  as  prescribed  in  chapter  ten 
for  the  service  of  other  notice. 

But  said  order  of  arrest  shall  be  of  no  avail,  and  shall  be 
vacated  or  set  aside  on  motion,  unless  the  same  is  served 
upon  the  defendant,  as  provided  by  law,  before  the  docket- 
ing of  any  judgment  in  the  action  ;  and  the  defendant  shall 
have  twenty  days  after  the  service  of  the  order  of  arrest,  in 
which  to  move  to  vacate  the  order  of  arrest,  or  to  produce 
the  amount  of  bail. 

Order  mnst  Issne  befbro  judgment. — The  order  cannot  issue  after  final 
judgment  rendered.     Houston  v.  Walsh,  79-38. 

Unless  issued  twenty  days  before  judgment  docketed,  it  will,  on 
motion,  be  vacated.    laid. 

Returnable  before  derk.— -An  order  returnable  before  the  clerk  is  legal. 
Powers  V.  Davenport,  101-286. 
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See.,  29G»    Siieriff  to  have  order  and  affidavits,  and  copies 
to  be  delivered  to  defendant  by  sheriff  on  his  arreAt*    C.  C* 

The  aflSdavit  and  order  of  arrest  shall  be  delivered  to  the 
sheriff,  who,  upon  arresting  the  defendant,  shall  deliver 
him  a  copy  thereof. 

See.  297 •    Order,  how  executed.    C.  C*.  P.,  s.  155 • 

The  sheriff  shall  execute  the  order  by  arresting  the 
defendant  and  keeping  him  in  custody  until  discharged  by 
law ;  and  may  call  the  power  of  the  county  to  his  aid  in 
the  execution  of  the  arrest 

Seryice  on  Sunday. — The  service  of  the  writ  and  arrest  of  the  defendant 
on  Sunday  is  unlawful.     Devries  v.  Summit,  86-1  a6. 

See  \  291  (5),  ante. 
Sec.  298.    Defendant 9  how  discharged^    €•  C.  P.,  s.  156. 

The  defendant,  at  any  time  before  execution,  shall  be 
discharged  from  the  arrest,  either  upon  giving  bail  or  upon 
depositing  the  amount  mentioned  in  the  order  of  arrest,  as 
provided  in  this  chapter. 

Motion  mnst  be  "belbre  judgment. — The  motion  to  vacate  the  order  of 
arrest  must  be  made  before  judgment.    Roulhac  v.  Brown,  87-1. 

See  judicata. — Such  motion,  if  made  and  refused,  cannot  be  renewed. 
The  matter  is  res  judicata,    Roulhac  v.  Brown,  87-1. 

Kon-residents. — ^The  plaintiff  obtained  an  order  for  the  arrest  of  the 
defendants,  who  were  non-residents.  They  being  unable  to  give  bail, 
filed  their  petition  to  be  allowed  the  benefits  of  the  statute  relating  to 
insolvent  debtors :  Held^  they  were  entitled  to  the  benefits  of  such 
statute.     Burgwyn  v.  Hall,  108-489. 

Applies  to  torts  as  well  as  delvts, — The  benefits  of  the  statute  extend  as 
well  to  those  arrested  for  torts  as  for  debt,  and  the  debt  growing  out  of 
one  is  no  more  a  debt  ^nd  no  more  entitled  to  extraordinary  process  for 
its  collection  than  the  other.     Burgwyn  v.  Hall,  108-489. 

After  discharge,  action  lies  fbr  fUse  arrest. — The  pendency  of  an  appeal 
from  a  judgment  of  the  justice  of  the  peace  upon  the  cause  of  action — 
the  oroer  of  arrest  having  been  discharged  as  void — is  no  bar  to  the 
maintenance  of  an  action  for  unlawfully  causing  the  arrest  of  an  alleged 
debtor  upon  the  void  order  of  arrest.    Tucker  v.  Wilkins,  105-272. 

Sec.  299.     Undertaking  of  defendant ;  fortn  of.    C.  C.  I*., 
s.  157. 

The  defendant  may  give  bail  by  causing  a  written  under- 
taking, payable  to  the  plaintiff,  to  be  executed  by  suffi- 
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cient  surety  to  the  effect  that  the  defendant  shall  at  all 
times  render  himself  amenable  to  the  process  of  the  court, 
during  the  pendency  of  the  action,  and  to  such  as  may  be 
issued  to  enforce  the  judgment  therein,  or  if  he  be  arrested 
for  the  cause  mentioned  in  the  third  subdivision  of  sec- 
tion two  hundred  and  ninety-one,  an  undertaking  to  the 
same  effect  as  that  provided  by  section  three  hundred  and 
twenty-six. 

See  cases  cited  under  J  J  302,  303  and  333,  post. 
Sec.  300.    Surrender  of  defendant.    C  C.  P.,  h.  158.  ' 

At  any  time  before  final  judgment  against  them,  the  bail 
may  surrender,  the  defendant  in  their  exoneration,  or  he 
may  surrender  himself  to  the  sheriff  of  the  county  where 
he  was  arrested  in  the  following  manner : 

(i)  A  certified  copy  of  the  undertaking  of  the  bail  shall 
be  delivered  to  the  sheriff,  who  shall  detain  the  defendant 
in  his  custody  thereon,  as  upon  an  order  of  arrest,  and 
shall  by  a  certificate  in  writing,  acknowledge  the  surrender. 

(2)  Upon  the  production  of  a  copy  of  the  undertaking 
and  sheriff's  certificate,  the  court,  or  a  judge  thereof,  may, 
upon  a  notice  to  the  plaintiff  of  ten  days,  with  a  copy  of 
the  certificate,  order  that  the  bail  be  exonerated,  and  on 
filing  the  order  and  papers  used  on  said  application,  they 
shall  be  exonerated  accordingly.  But  this  section  shall 
not  apply  to  an  arrest  for  cause  mentioned  in  subdivision 
three  of  section  two  hundred  and  ninety-one,  so  as  to  dis- 
charge the  bail  from  an  undertaking  given  to  the  effect 
provided  by  section  three  hundred  and  twenty-six. 

Inaolvent  de1)tor  law. — Every  person  taken  or  charged  on  an  order  of 
arrest  for  default  of  bail,  or  on  surrender  of  bail  m  any  action,  and 
every  person  taken  or  charged  in  execution  or  arrest  for  any  debt  or 
damage  rendered  in  any  action  whatsoever,  is  entitled  to  the  benefits  of 
the  chapter  entitled   "Insolvent  Debtors."     Burgwyn  v.  Hall,  108-489. 

Se4;.  301.    Bail  may  arrest  defemlaut.    C.  C  P  f».  159. 

For  the  purpose  of  surrendering  the  defendant,  the  bail, 
at  any  time  or  place,  before  they  are  finally  charged,  may 
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themselves  arrest  him,  or  by  a  written  authority,  endorsed 
on  a  certified  copy  of  the  undertaking,  may  empower  any 
person  over  twenty-one  years  of  age  to  do  so. 

Bail  may  arreft. — The  bail,  for  the  purpose  of  surrendering  the  defend- 
ant, is  empowered  at  any  time  before  he  is  finally  chara^,  to  arrest  him, 
or  empower  any  other  suitable  person  to  arrest  the  defendant  anywhere. 
Scdberry  v.  Carver,  77-3 19. 

See.  302.    Bail  to  he  proceeded  against  by  ^motion,  C  C  P.^ 
8.  IHO. 

In  case  of  failure  to  comply  with  the  undertaking,  the 
bail  may  be  proceeded  against  by  motion  in  the  cause  on 
ten  days*  notice  to  such  bail. 

Bail,  how  procMdod  against. — Previous  to  the  enactment  of  The  Code, 
the  plaintiff  in  a  suit  had  no  remedy  on  a  bail  bood  except  a  scire  facias 
in  the  original  cause.     Carleton  v.  Sloan,  64-702. 

A  writ  of  scire  facias  to  subject  bail  was  an  original  proceeding,  under 
the  former  practice,  for  which  The  Code  substitutes  the  civil  action. 
McDowell  V.  Asbury,  66-444. 

The  bail  may  be  proceeded  against  by  motion.  Insurance  Co.  v. 
Davis,  74-78. 

Note. — This  section  at  that  time  provided  that  the  bail  could  be  pro- 
ceeded against  **  by  action  only."  It  has  been  amended  since  to  con- 
form to  the  decision,  and  the  remedy  is  by  motion. 

By  motion. — The  remedy  now  is  by  a  summary  motion  in  the  cause. 
Patton  V.  Gash,  99-280. 

Sec.  SOS.    Bail,  hotv  exonerated.    C.  C.  I*.,  s.  161. 

The  bail  may  be  exonerated,  either  by  the  death  of  the 
defendant,  or  his  imprisonment  in  a  state  prison,  or  by  his 
legal  discharge  from  the  obligation  to  render  himself  amen- 
able to  the  process,  or  by  his  surrender  to  the  sheriff  of 
the  county  where  he  was  arrested,  in  execution  thereof^  at 
any  time  before  final  judgment  against  the  bail. 

state  prison. — The  term  **  state  prison,*'  a?  used  in  this  section,  applies 
either  to   the  penitentiary  or  the  county  jail.     Sedberry  v.  Carver, 

77-319- 

Imprisonment  beibre  judgment. — ^The  bail  is  not  exonerated  by  the  fact 
that  the  principal  is  imprisoned  for  a  crime,  when  the  term  of  impris- 
onment has  expired  before  the  judgment  against  the  bail.  The  statute 
does  not  mean  that  the  bail  shall  be  exonerated  because  the  principal 
shaU  have  been  put  in  prison,  but  if  he  shall  be  in  prison  when  the  bail 
may  be  called  upon  to  surrender  him.     Adrian  v.  Scanlin,  77-317. 

Where  the  imprisonment  of  the  defendant,  in  another  proceeding, 
expires  before  judgment  is  obtained,  either  against  the  principal  in  the 
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original  action  or  against  the  bail  upon  his  undertaking,  the  bail  is  not 
exonerated  by  such  imprisonment.     Sedberry  v.  Carver,  77-319. 

Sec,  304r,  Undertaking  of  bail  to  be  delivered  to  clerk  and 
notice  thereof  to  plaintiff,  and  its  acceptance  or  rejectiotk. 
by  him.    C.  C.  P.,  «.  162. 

Within  the  time  limited  for  that  purpose,  the  sheriff 
shall  deliver  the  order  of  arrest  to  the  clerk  of  the  court 
in  which  the  suit  is  brought,  With  his  return  indorsed,  and 
a  certified  copy  of  the  undertaking  of  the  bail,  and  notify 
the  plaintiff  or  his  attorney  thereof.  The  plaintiff,  within 
ten  days  thereafter,  may  serve  upon  the  sheriff  a  notice 
that  he  does  not  accept  the  bail,  or  he  shall  be  deemed  to 
have  accepted  it,  and  the  sheriff  shall  be  exonerated  from 
the  liability. 

Sec.  305.    Notice  of  Justification  ;  new  bail.  C.  €•  P.,  8. 103. 

On  the  receipt  of  such  notice,,  the  sheriff  or  defendant 
may,  within  ten  days  thereafter,  give  to  the  plaintiff,  or  his 
attorney,  notice  of  the  justification  of  the  same  or  other 
bail  (specifying  the  places  of  residence  and  occupation  of 
the  latter)  before  the  court,  justice  of  the  peace  or  judge, 
at  a  specified  time  and  place,  the  time  to  be  not  less  than 
five  nor  more  than  ten  days  thereafter.  In  case  other  bail 
be  given,  there  shall  be  a  new  undertaking,  in  the  form 
prescribed  in  section  two  hundred  and  ninety-nine. 

Sec.  300.     Qualifications  of  bail,    C.  C.  r.,  s.  104. 

The  qualifications  of  bail  must  be  as  follows  : 
(i)  Each  of  them  must  be  a  resident  and  freeholder  within 
the  state  ; 

(2)  They  must  each  be  worth  the  amount  specified  in 
the  order  of  arrest,  exclusive  of  property  exempt  from  exe- 
cution ;  but  the  judge,  on  justification,  may  allow  more 
than  two  bail  to  justify  severally  ^n  amounts  less  than  that 
expressed  in  the  order,  if  the  whole  justification  be  equiva- 
lent to  that  of  two  sufficient  bail. 
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Sec.  307»    Jugtification  of  bail.    C.  C.  JP.,  «•  105* 

For  the  purpose  of  justification,  each  of  the  bail  shall 
attend  before  the  court,  or  judge,  or  justice  of  the  peace,  at 
the  time  and  place  mentioned  in  the  notice,  and  may  be 
examined  on  oath,  on  the  part  of  the  plaintiff,  touching 
his  sufficiency,  in  such  a  manner  as  the  court,  the  justice 
of  the  peace,  or  the  judge,  in  his  discretion,  may  think 
proper.  The  examination  shall  be  reduced  to  writing,  and 
subscribed  by  the  bail,  if  required  by  the  plaintiff. 

Sec.  308.    If  bail  adjudged  sufficient ,  examination  to  be 
certified,  and  sheriff  exonerated.    C.  C.  P.,  8.  166. 

If  the  court,  justice  of  the  peace  or  judge  find  the  bail 
suJBScient,  he  shall  annex  the  examination  to  the  under- 
taking, indorse  his  allowance  thereon,  and  cause  them  to 
be  filed  with  the  clerk ;  and  the  clerk  shall  thereupon  be 
exonerated  from  liability. 

Sec.  ^09.  Defendant  may  m^ake  deposit  instead  of  bail  with 
sheriff.    C.  C.  P.,  s.  167. 

The  defendant  may,  at  the  time  of  his  arrest,  instead  of 
giving  bail,  deposit  with  the  sheriff  the  amount  mentioned 
in  the  order.  The  sheriff  shall  thereupon  give  the  defend- 
ant a  certificate  of  the  deposit,  and  the  defendant  shall  be 
discharged  from  custody. 

Sec.  310.  Sheriff  within  four  days  to  pay  deposit  into  court. 
€•  C.  r.,  s.  168. 

The  sheriff  shall,  within  four  days  after  the  deposit,  pay 
the  same  into  court,  and  shall  take  from  the  officer  receiv- 
ing the  same  two  certificates  of  such  payment,  the  one  of 
which  he  shall  deliver  to  the  plaintiff,  and  the  other  to  the 
defendant.  For  any  default  in  making  such  payment,  the 
same  proceedings  may  be  had  on  the  official  bond  of  the 
sheriff,  to  collect  the  sum  deposited,  as  in  other  cases  of 
delinquencies. 
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Sec*  Sll.  Bail  subMUuted  for  deposit  and  deposit  refunded, 
C.  a  JR.,  «.  109, 

If  money  be  deposited,  as  provided  in  the  two  preceding 

sections,  bail  may  be  given  and  justified  upon  notice,  as 

prescribed  in  section  three  hundred  and  seven,  any  time 

before  judgment ;  and  thereupon  the  judge,  court  or  justice 

of  the  peace  shall  direct,  in  the  order  of  allowance,  that  the 

money  deposited  be  refunded  by  the  sheriff  or  other  officer 

to  the  defendant,  arid  it  shall  be  refunded  accordingly. 

Sec,  312,    Plaintiff  obtaining  Jutlffment,  deposit  applietl  to 
its  payment,    C,  €,  I*,f  s,  170, 

When  money  shall  have  been  so  deposited,  if  it  remain 
on  deposit  at  the  time  of  an  order  or  judgment  for  the  pay- 
ment of  money  to  the  plaintiff,  the  clerk  or  other  officer 
shall,  imder  the  direction  of  the  court,  apply  the  same  in 
satisfaction  thereof,  and,  after  satisfying  the  judgment, 
shall  refund  the  surplus,  if  any,  to  the  defendant.  If  the 
judgment  be  in  favor  of  the  defendant,  the  clerk  or  other 
officer  shall  refund  to  him  the  whole  sum  deposited  and 
remaining  unapplied; 

Sec,  313,    Sheriff  liable  as  bail,  when.    C.  C.  P.,  s,  17  !• 

If,  after  being  arrested,  the  defendant  escape,  or  be  res- 
cued, or  bail  be  not  given  or  justified,  or  a  deposit  be  not 
made  instead  thereof,  the  sheriff  shall  himself  be  liable  as 
bail.  But  he  may  discharge  himself  from  such  liability, 
by  the  giving  and  justification  of  bail  at  any  time  before 
process  against  the  person  of  the  defendant,  to  enforce  an 
order  or  judgment  in  t-lie  action. 

Sec,  314,    Judgment  against  sheriff;  action  on  his  official 
boml.    C,  C  P.,  s,  172. 

If  a  judgment  be  recovered  against  the  sheriff  upon  his 
liability  as  bail,  and  an  execution  thereon  be  returned 
unsatisfied,  in  whole  or  in  part,  the  same  proceedings  may 
be  had  on  the  official  bond  of  the  sheriff  to  collect  the 
deficiency  as  in  other  cases  of  delinquency. 
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See.  31&.    BaU  liable  to  sheriff.    C.  C.  JP.,  s.  173. 

The  bail  taken  upon  the  arrest  shall,  unless  they  justify, 
or  other  bail  be  given  or  justified,  be  liable  to  the  sheriflf 
by  action  for  damages  which  he  may  sustain  by  reason  of 
such  omission. 

Sec.  316.    Defendant,  before  Judgtneuf,  may  apply,  on  mo- 
tion,  to  vacate.    C.  C.  B.,  8. 1 74:.    1880,  c.  497. 

A  defendant  arrested  may,  at  any  time  before  judgment, 
apply,  on  motion,  to  vacate  the  order  of  arrest  or.  to  reduce 
the  amount  of  bail.  And  the  defendant  may,  at  any  time 
before  judgment,  deny,  upon  oath,  the  facts  alleged  in  the 
affidavit  of  the  plaintiff  on  which  the  order  of  arrest  was 
granted,  and  demand  that  the  issue  so  raised  by  the  plain- 
tiflF's  affidavit  and  the  defendant's  denial  be  submitted  to 
the  jury  and  tried  in  the  same  manner  as  other  issues  are 
tried  by  a  jury;  and  if  the  issues  are  found  by  the  jury  in 
favor  of  the  defendant,  judgment  shall  be  rendered  dis- 
charging the  defendant  from  arrest  and  vacating  the  order 
of  arrest,  and  the  defendant  shall  recover  of  the  plaintiflF 
all  costs  of  the  pr6ceeding  in  such  arrest  as  he  shall  have 
incurred  in  defending  the  said  ac:ion. 

Note. — AU  of  this  section  after  the  word  **  bail,'*  in  the  third  line,  was 
added  by  ch.  499,  acts  1887. 

Hotion  must  be  made  belbre  judgment. — A  motion  to  discharge  the  defend- 
ant from  custody  is,  in  effect,  a  motion  to  vacate  an  order  of  arrest,  and 
can  only  be  made  before  judgment.     Roulhac  v.  Brown,  87-1. 

Hover  must  fally  and  clearly  meet  the  facts  alleged. — When  one  who  has 
been  arrested  moves  to  vacate  the  order  of  arrest  upon  counter-affidavits, 
purporting  to  meet  the  facts  alleged  against  him,  he  should  do  so  fully 
and  clearly;  otherwise  the  order  of  arrest  will  be  continued.  Powers  v. 
Davenport,  101-286. 

Hot  ground  tar  motion. — It  is  no  ground  for  vacating  an  order  of  arrest 
that  the  defendant  has  been  indicted,  tried  and  acquitted  by  the  courts 
of  another  state  upon  the  same  charge.     Powers  v.  Davenport,  101-286. 

If  order  is  not  vacated. — If  an  order  of  arrest  has  not  been  vacated,  on 
motion,  the  party  in  custody  may  seek  his  discharge  in  the  manner  pro- 
vided for  insolvent  debtors.  The  Code,  vol.  2,  ch.  27;  Wingo  v.  Hooper, 
98-482;  Burgwyn  v.  Hall,  108-489. 

Hotion,  if  denied,  cannot  be  renewed. — If  a  motion  to  discharge  is  made 
under  this  section  and  refused,  the  defendant  is  barred  from  renewing 
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the  motion  or  moving  to  vacate  the  order  of  arrest.     It  is  res  judicata. 
Roulhac  V.  Brown,  87-1;  Wingo  v.  Hooper,  98-482. 

Judge  can  vacate  any  order,  when. — A  judge  of  the  superior  court  has  the 
power  to  vacate  or  modify  orders  maae  in  a  cause  at  any  time  before  final 
judgment.     Welch  v.  Kingsland,  89-179. 

Order  vacated  withont  bond  by  defendant,  when. — A  provisional  remedy 
will  always  be  vacated  without  requiring  any  undertaking  by  the  defend- 
ant, if  it  appear  to  the  court,  on  its  face,  to  have  been  issued  irregularly 
or  for  an  insufficient  cause.     Bear  v.  Cohen,  65-511. 

When  an  order  of  arrest  has  been  granted  without  an  undertaking 
having  been  filed  as  required  by  J  294,  ante^  it  will  be  vacated,  on  motion, 
though  the  plaintiff  may  be  suing  as  a  pauper.  Rowark  v.  Homesley, 
68-91. 

Jury  trial. — A  party,  under  arrest  in  a  civil  action,  moving  to  vacate 
the  order  upon  affidavits  submitted  to  the  court,  is  not  entitled  to  a  trial 
by  jury  upon  the  question  of  fact  raised.     Wingo  v.  Hooper,  98-482. 

Note. — This  is  now  otherwise  by  the  amendment  of  this  section,  above 
stated. 

Appeal  from  justice  of  the  peace. — An  appeal  from  a  justice  of  the  peace 
dischar^ng  one  arrested  in  civil  action,  vacates  the  judgment,  and  the 
order  ot  arrest  continues  in  force  pending  the  appeal.  Patton  v.  Gash, 
99-280. 

Sec.  3 IT*    Motion  to  vacate  tnade  on  affidavit;  plaintiff 
may  opjpose  the  same  by  affidavits  or  other  2>roof.    C.  C.  -P., 

8.  175. 

If  the  motion  be  made  upon  affidavits  on  the  part  of  the 
defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the 
same  by  affidavits,  or  other  proof,  in  addition  to  those  on 
which  the  order  of  arrest  was  made. 

Amendment  of  affidavit. — ^Refusal  to  allow  an  amended  affidavit  to  be 
filed  when  the  defendant  does  not  move  on  affidavit,  is  a  matter  of  dis- 
cretion, which  the  court  will  not  review.     Wilson  v.  Barnhill,  64-121. 

Additional  affidavits. — When  an  order  of  arrest  has  been  issued  upon  an 
insufficient  affidavit,  and  the  defendant  instead  of  moving  to  dismiss  on 
the  ground  of  its  apparent  insufficiency  files  a  counter-affidavit,  the 
plaintiff  may  file  other  affidavits,  which,  if  sufficient,  shall  operate  to 
cure  the  defects  of  the  original.     Clark  v,  Clark,  64-150. 

Where  the  defendant  moves  to  vacate  the  order  upon  the  ground  that 
it  was  irregularly  or  improvidently  granted,  the  plaintiff  will  not  be 
allowed  to  offer  additional  evidence  in  support  of  his  application  ;  but  if 
the  defendant  moves  to  vacate  upon  counter  proofs,  the  plaintiff  may 
produce  further  evidence.  Harris  v.  Sneeden,  101-273  J  Bear  v.  Cohen, 
65-511. 

Order  should  not  be  vacated  on  a  simple  denial. — If  the  order  was  properly 
granted  it  ought  not  to  be  vacated  upon  a  simple  denial  of  the  alleged 
cause  of  action ;  but  where  the  answer  or  counter-affidavits  meet  the 
allegations  of  the  plaintiff  fully  and  in  detail,  and  furnish  convincing 
evidence  of  their  truth,  the  order  should  be  vacated.  Harris  v.  Sneeden, 
101-273. 
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Validity  of  order  of  arrest,  how  determined. — The  validity  of  an  order  bf 
arrest  and  warrant  of  attachment  is  determined  upon  facts  alleged  in  the 
original  affidavit  and  existing  at  the  time  when  the  proceeding  was  insti- 
tuted, not  upon  new  matter  which  may  afterwards  transpire.  Devries 
V.  Summit,  86-126. 

Sec*  318.    Defendant  confined  for  want  of  hail^  inaff  give 
bail,  and  bond  returned  at  next  court*    R,  C,  e,  11,  »,  8, 

c.  c.r.,s.  nys(€i). 

If  any  person  for  want  of  bail  shall  be  lawfully  com- 
mitted to  jail,  at  any  time  before  final  judgment,  the  sheriff, 
or  other  officer  having  him  in  custody,  may  take  bail  and 
discharge  him  ;  and  the  bail-bond  shall  be  regarded,  in 
every  respect,  as  other  bail-bonds,  and  shall  be  returned 
and  sued  on  in  like  manner ;  and  the  officer  taking  it  shall 
make  special  return  thereof,  with  the  bond  at  the  first  court 
which  is  held  after  it  is  taken. 

Sec,  319.    Bail  to  pay  costs  in  certain  cases,    li,  C*,  c,  11,  s, 
10.    C.C.  F.,  8.175  iP), 

Whenever  a  notice  shall  issue  against  any  person,  as  the 
bail  of  any  other  person,  and  the  bail,  ^t  or  before  the 
term  of  the  court  at  which  such  bail  is  bound  to  appear, 
or  ought  to  plead,  shall  not  be  discharged  from  his  liabil- 
ity as  bail  by  the  death  or  surrender  of  his  principal  or 
otherwise  ;  in  that  case  the  bail  shall  be  liable  for  all  costs 
which  may  accrue  on  said  notice,  notwithstanding  the  bail 
may  be  afterwards  discharged,  by  the  death  or  surrender 
of  the  principal,  or  otherwise. 

Bail  not  boimd  for  costs  of  appeal. — ^The  bail  are  not  bound  for  the  costs 
of  an  improper  and  ineffectual  appeal.     Clark  v.  Latham,  53-1. 

Sec.  320.    Sail  not  discharged  by  atnendtnent  of  process. 
B.  C,  c,  11,  8. 11.    a  C.  p.,  s.  175  (c). 

No  amendment  of  process  shall  discharge  the  bail  of  the 
party  arrested  thereon,  unless  the  amendment  be  to  enlarge 
the  sum  demanded  beyond  the  sum  expressed  in  the  bail- 
bond. 
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CHAPTER  TWO. 


CLAIM  AND  DELIVERY  OF  PERSONAL  PROPERTY 
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321.  Delivery  to  be  claimed  at  the 
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sureties. 
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of  defendant's  sureties,  how. 

329.  Property  concealed  in  build- 

ings, how  taken. 

330.  Property   when    taken,   how 
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331.  Property   taken,   claimed  by 
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332.  Sheriff  not  bound  to  keep  the 

property,  but  may  deliver 
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8ec»  321.    Delivery  to  be  claimed  at  the  time  of  issuing  the 
sum,mons.    €•  C.  JP.,  ^«  170* 

The  plaintiff,  in  an  action  to  recover  the  possession  of 
personal  property,  may,  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  before  answer,  claim  the  immediate 
delivery  of  such  property,  as  provided  in  this  sub-chapter. 

Summons  must  issue. — The  order  can  only  be  granted  simultaneously 
with,  or  after  the  issue  of  summons  commencing  an  action  between  the 
parties.     Hirsh  v.  Whitehead,  65-516. 

The  issue  of  a  summons  is  necessary,  in  order  to  give  the  clerk  juris- 
diction to  issue  the  order.     Potter  v.  Mardre,  74-36. 

If  the  plaintiff  is  content  to  let  the  property  remain  in  the  hands  of 
the  defendant,  pending  the  action,  he  is  not  required  to  make  the  affi- 
davit. It  is  then,  in  effect,  the  old  action  of  detinue ^  and  the  judg- 
ment is  that  set  out  in  S  431,  **  for  the  possession  or  for  the  value,  in  case 
delivery  cannot  be  had,  and  damages  for  the  detention,"  etc.  Jarman 
V.  Ward,  67-32. 

If  plaintiff  gives  the  bond  this  proceeding  is  a  substitute  for  the  old 
action  of  replevin;  if  he  does  not  give  the  bond,  it  is  a  substitute  for 
detinue  or  trover.     Hopper  v.  Miller,  76-402. 

Fraadnlent  sale. — On  a  sale  of  goods,  induced  by  fraud  on  the  part  of 
the  vendee,  claim  and  delivery  lies  for  the  recovery  of  the  property  by 
the  vendor.     Wilson  v.  White,  80-280. 

Conditional  sale. — Where  a  cow  is  sent  to  a  person  upon  his  agreement 
to  pay  for  her  in  services,  but  before  they  are  rendered  he  dies,  an  action 
for  claim  and  delivery  will  not  lie  to  recover  the  cow.  McCraw  v.  Gil- 
mer, 83-162. 
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Wliera  defendant  is  not  in  poMMsion. — Action  does  not  lie,  if  the  defend- 
ant is  not  in  possession  of  the  property  when  suit  brought.  Haughton 
V.  Newberry,  69-456. 

Claim  and  delivery  is  not  maintainable  against  one  who  has  neither 
possession  nor  control  of  the  property  sought  to  be  recover^,  but  who 
Las  sold  and  delivered  it  to  another  party  before  suit  brought.  Webb  v. 
Taylor,  80-305. 

If  defendant  gets  posseesion  after  judgment. — Where,  in  claim  and  delivery, 
the  plaintiff  takes  possession  of  the  property,  and  a  judgment  is  entered, 
by  consent,  that  he  is  entitled  to  the  possession,  and  the  defendant,  by 
some  means,  subsequently  gets  possession  of  the  propert]^,  the  plaintiff 
is  entitled  to  an  execution  to  retake  it.     Aldridge  v.  Loflin,  104-122. 

Where  a  delivery  cannot  be  had. — When  the  property  cannot  be  re-deliv- 
ered in  specie,  the  value  thereof,  upon  recovery,  should  be  assessed  as  of 
the  time  of  trial,  and  not  as  of  the  time  of  seizure  by  the  sheriff.  Holmes 
V.  Godwin,  69-467. 

In  an  action  for  claim  and  delivery  of  a  horse,  which  died  in  defend- 
ant's possession  after  action  brought,  the  plaintiff  cannot  recover  any- 
thing except  for  the  hire  of  the  horse,  and  only  then  if  the  death  was 
caused  by  tne  negligence  of  the  defendant.     Williamson  v.  Buck,  80-308. 

Where  a  delivery  is  not  had,  the  suit  can  still  be  prosecuted  for  the 
recovery  of  the  value  of  the  property  in  damages.  Miller  v.  Hahn,  84- 
226. 

Intereit. — Interest  is  not  allowed,  as  a  matter  of  law,  in  claim  and 
delivery,  but  the  jury  can,  in  their  discretion,  allow  as  damages  interest 
on  the  value  of  the  property  from  the  time  it  was  taken.     Patapsco  v. 
•Magee,  86-350. 

Landlord  and  tenant. — Where  the  lessor  by  his  own  acts  gets  possession 
of  the  crop,  the  remedy  of  the  lessee  is  by  claim  and  delivery  to  recover 
his  part  tnereof.     Wilson  v.  Respass,  86-112. 

Where  the  lessee  sues  the  lessor  in  claim  and  delivery  for  his  part  of 
the  crop,  and  the  lessor  is  solvent,  an  injunction  to  restrain  such  lessor 
from  selling  the  crop  will  not  be  granted,     /did. 

The  landlonl  may  bring  an  action  of  claim  and  delivery  to  recover 
possession  of  crops  raised  by  the  tenant  or  cropper,  where  his  right  of  pos- 
session under- The  Code,  ?  1754,  is  denied  ;  or  he  may  resort  to  any  other 
appropriate  remedy  to  enforce  his  lien  for  the  rent  and  advances  made. 
The  action  will  lie,  not  only  in  case  of  a  removal  of  the  crops  from  the 
land  leased,  but  also  where  the  tenant  or  cropper,  or  any  other  person, 
takes  the  crops  into  his  absolute  possession  and  denies  the  right  of  the 
landlord  thereto.     Livingston  v.  Parish,  89-140. 

The  landlord  cannot  bring  claim  and  delivery  for  crop  before  the  time 
fixed  for  division,  unless  the  tenant  is  about  to  remove  or  dispose  of  the 
crop,  or  abandon  a  growing  crop.    Jordan  v.  Bryan,  103-59. 

When  there  is  no  time  fixed  for  the  division  of  the  crop,  the  landlord 
can  maintain  an  action  of  claim  and  delivery  for  the  crop  to  pay  rent 
and  advancements  before  the  whole  crop  is  gathered,  or  the  end  of  the 
y^ar.     Smith  v.  Tindall,  107-88. 

Ung^thered  crops. — Claim  and  delivery  can  be  brought  for  a  certain 
number  of  pounds  of  cotton,  though  it  is  ungathered  in  the  field,  and 
the  officer  can  employ  hands  and  have  the  requisite  number  of  pounds 
picked  out.     Patapsco  v.  McGee,  86-350. 

Between  tenants  in  conmion. — An  action  of  claim  and  delivery  by  one 
tenant  in  common  against  another,  to  recover  possession  of  personal 
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property,  cannot  be  maintained.  Powell  v.  Hill,  64-169.  Unless  the 
property  has  been  destroyed  or  carried  beyond  the  limits  of  the  state, 
when  he  may  recover  its  value.  Strauss  v.  Crawford,  89-149;  Grim  v. 
Wicker,  83-343. 

Where  one  co-tenant  was  present  forbidding  the  other  from  removing 
the  common  property,  no  demand  was  necessary  before  bringing  suit. 
Waller  v.  Bowling,  108-289. 

If  one  tenant  in  common  of  a  chattel  oust  his  co-tenant  of  possession, 
the  latter  may,  at  his  election,  bring  an  action  for  the  recovery^  of  the 
specific  prop>erty,  if  it  can  be  found,  and  damages  for  its  deterioration, 
or  for  the  conversion  and  value  at  the  time  of  taking.  After  suit  is 
brought  for  conversion,  the  defendant  cannot  relieve  himself  from  lia- 
bility by  returning  the  property,  unless  the  plaintiff  agrees  to  receive 
it.    Ibid. 

Purchaser  fbr  value  without  notice. — Where  A  sold  to  B  a  buggy,  and 
delivered  it  to  a  common  carrier  to  be  delivered  to  B  upon  the  pa^-ment  of 
the  price  ;  the  carrier  negligently  permitted  B  to  obtain  possession  with- 
out paying  the  price,  and  while  in  possession  B  sold  to  C,  who  was  a 
purchaser"  for  value,  without  notice,  claim  and  delivery  will  not  lie. 
Railroad  V.  Barnes,  104-25. 

Between  mortgagor  and  mortgagee. — In  an  action  brought  by  a  mortgagor 
to  redeem  mortgaged  chattels,  a  balance  was  adjudged  to  be  due  the 
,  mortgagee,  and  he  was  ordered  to  cancel  the  mortgage  upon  receipt  of 
such  balance,  but  no  foreclosure  sale  of  the  mortgaged  property  was 
ordered ;  such  judgment  was  res  judicata  as  to  the  balance  due  the 
mortgagee,  but  was  not  a  bar  to  a  separate  action  of  claim  and  delivery, 
brought  by  the  mortgagee  to  recover  the  mortgaged  chattels,  nor  was 
the  mortgagee  confined  to  a  motion  in  the  cause,  in  the  action  for 
redemption,  for  his  remedy.     Gulley  v.  Copeland,  102-326. 

Where  a  mortgage  has  been  made  on  a  crop  sown,  but  not  yet  grow- 
ing, claim  and  delivery  lies  in  favor  of  the  mortgagee  for  the  crop  when 
matured.     Gotten  v.  Willoughby,  83-75. 

Will  not  lie. — Claim  and  delivery  will  not  lie  to  recover  log^  that  had 
beensevered  from  plaintiff's  land,  while  the  defendant  was  in  posssesion 
claiming  title  ;  nor  will  trover  lie  for  the  conversion  of  crops  by  one  in 
adverse  possession  of  land.  The  remedy  in  such  cases  is  by  action  of 
trespass  for  mesne  profits.     Harrison  v.  Hoff,  102-126. 

Ancillary  remedy  and  optional.  —Strictly  speaking,  there  is  no  such  action 
under  The  Code  as  **  claim  and  delivery."  The  action  is  for  the  recov- 
ery of  a  specific  chattel,  and  the  delivery  of  the  chattel  is  a  provisional 
remedy — ancillary — but  not  essential  to  such  action.  If  the  plaintiff 
see  fit,  delivery  of  the  chattel  may  be  waived  and  the  action  prosecuted 
to  recover  possession  of  the  chattel,  as  in  the  old  action  of  detinue^  or 
to  recover  the  value  of  the  property,  as  in  trover  or  trespass.  Wilson  v. 
Hughes,  94-182. 

Plaintiff  may  elect  to  bring  trover. — An  owner  of  property,  deprived  of 
possession,  who  regains  the  same,  may,  in  an  action  brought  against 
him,  and  as  full  defence  thereto,  show  his  title  to  the  property,  notwith- 
standing that,  in  the  recaption,  he  may  have  committed  an  act  calcu- 
lated to  produce  a  breach  of  the  peace.  A  plaintiff  claiming  such  prop- 
erty is  not  restricted  to  "  claim  and  delivery,**  but  may  bring  an  action 
in  the  nature  of  trover.     Alsbrook  v.  Shields,  67-333. 

Plaintiff  put  in  possession. — When  plaintiff  is  put  in  possession  by  pro- 
cess under  this  chapter,  he  cannot  move  to  dismiss  and  cut  defendant 
off  from  his  defence.     Manix  v.  Howard,  82-125. 
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IMindtsed  Ibr  irregiilarity. — Where  the  proceeding  is  dismissed  for  irreg- 
ularity,' the  title  to  the  property  cannot  be  brought  in  question  on  an 
inquisition  of  damages  against  the  plaintiff.     Mamx  v.  Howard,  79-553- 

Demurrer  does  not  admit  a  lien. — ^Where  the  answer,  in  an  action  for 
claim  and  delivery,  alleges  a  lien  on  the  property,  a  demurrer  to  the 
answer  does  not  admit  the  lien.     Mauney  v.  Ingram,  78-96. 

ITrary  a  defence. — Usury  can  be  pleaded  in  defence  to  this  proceeding, 
where  the  claim  and  delivery  is  for  articles  conveyed  by  mortgage. 
Moore  v.  Woodard,  83-531. 

Sight  to  intepene. — In  an  action  of  claim  and  delivery  a  third  party 
claiming  such  property  loses  his  right  to  be  made  a  party  to  the  suit 
after  the  lapse  of  three  years,  without  applying  to  be  made  a  party. 
Qui^ret  whether  an  appeal  lies  in  favor  of  the  claimant  from  the  refusal 
of  the  application  by  the  judge.     Clemmons  v.  Hampton,  70-534. 

Against  a  sheriff. — A  sheriff  is  liable  in  an  action  of  claim  and  delivery 
for  property  seized  for  taxes  after  the  expiration  of  the  time  limited  by 
law  for  their  collection.     Ray  v.  Horton,  77-334. 

An  action  of  claim  and  delivery  of  personal  property  can  be  main- 
tained by  the  owner  against  an  officer  taking  the  same  under  an  execu- 
tion against  a  third  person,  Jones  v.  Ward,  77-337  ;  Churchill  v.  Lee^ 
77-341. 

Effect  of  judgment. — A  judgment  in  action  of  claim  and  delivevy  will 
not  bar  a  subsequent  action  between  the  same  parties,  seeking  to  recover 
damages  for  the  taking  and  conversion  of  such  property.  Woody  v. 
Jordan,  69-189;  Asher  v.  Reizenstein,  105-213. 

• 

Beftre  justice  of  the  peace. — In  an  action  beforie  a  justice  of  the  peace 
for  the  recovery  of  the  value  or  return  of  property,  it  must  be  averred 
in  the  summons  that  the  value  thereof  does  not  exceed  fifty  dollars. 
Singer  Manufacturing  Co.  v.  Barrett,  95-36. 

Sec.  322.    Affidavit  and  requisitett.    €.  C.  P.^  8.  177.    1881, 
c.  134. 

Where  a  delivery  is  claimed,  an  affidavit  must  be  made, 
before  the  clerk  of  the  court  in  which  the  action  is  required 
to  be  tried,  or  before  some  person  competent  to  administer 
oaths,  by  the  plaintiflF,  or  some  one  in  his  behalf,  showing : 

AfBdavit  will  not  be  treated  as  a  complaint.  — ^The  affidavit  filed  prelimi- 
nary to  obtaining  requisition  for  the  seizure  and  delivery  of  property 
will  not  be  treated  as  a  complaint,  and  its  averments  cannot  cure  a 
defect  in  the  summons  or  complaint.  Singer  Manufacturing  Co.  v. 
Barrett,  95-36. 

Affidavit,  when  necessary, — It  is  onl^  in  cases  where  the  plaintiff  seeks 
to  have  the  property  delivered  to  hmi  instanter,  and  to  have  the  posses- 
sion pending  the  action,  as  in  the  old  action  of  replevin ,  that  the  affida- 
vit is  required.    Jarman  v.  Ward,  67-32. 

Affidavit  most  conlbrm  strictly. — ^The  affidavit  must  conform  strictly  to 
all  the  requirements  of  the  statute.     Hirsh  v.  Whitehead,  65-516. 
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(i)  That  the  plaintiff  is  the  owner  of  the  property  claimed 
(particularly  describing  it),  or  is  lawfully  entitled  to  the 
possession  thereof  by  virtue  of  a  special  property  therein, 
the  facts  in  respect  to  which  shall  be  set  forth  ; 

BaUiM. — One  iti  the  rightful  possession  of  property  as  a  bailee,  is 
entitled  to  an  order  against  a  wrong-doer  who  has  deprived  him  of  pos- 
session.    Hopper  V.  Miller,  76-402. 

Property  must  be  capable  of  Identiflcation. — When  a  party  has  expended 
labor  on  another's  property,  so  as  to  change  its  specific  character,  as 
distilling  corn  into  whiskey,  the  owner  of  the  original  article  cannot 
have  an  order  to  seize  the  product.     Potter  v.  Mardre,  74-36. 

In  an  action  to  recover  personal  property,  whether  the  provisional 
remedy  is  resorted  to  or  not,  the  plaintiff  must  show  a  right  to  the  pos- 
session of  specific  property  which  may  be  identified.  A  mortgage  of 
**  ten  new  buggies ''  by  one  who  has  a  larger  number  of  new  buggies  in 
his  possession,  without  other  description,  does  not  convey  title  to  any 
particular  ones  nor  create  a  right  on  which  an  action  for  possession  may 
be  maintained.     Blakeley  v.  Patrick,  67-40. 

Conftulon  of  goods. — ^Where  one  wrongfully  mixes  his  own  ^oods  with 
anothers,  such  other  can  recover  them  as  mixed  where  it  is  impossible 
to  distinguish  the  articles.     Queen  v.  Wernwag,  97-383. 

(2)  That  the  property  is  wrongfully  detained  by  the 
defendant  ; 

If  defendant  not  in  possession. — The  provisional  remedy  of  claim  and 
delivery  is  not  maintainable  against  one  who  has  neitherpossession  nor 
controlof  property,  but  has  sold  it  to  another.  Webb  v  Taylor,  80-305  ; 
Haughton  v.  Newberry,  69-456. 

(3)  The  alleged  cause  of  .the  detention  thereof,  according 
to  his  best  knowledge,  information  and  belief; 

(4)  That  the  same  has  not  been  taken  for  tax,  assess- 
ment or  fine,  pursuant  to  a  statute;  or  seized  under  an 
execution  or  attachment  against  the  property  of  the  plain- 
tiff; or,  if  so  seized,  that  it  is,  by  statute,  exempt  from 
such  seizure;  and 

Note. —By  act  1887  (ch.  137),  re-enacted  1889  and  1891  (ch.  323,  2  78), 
it  is  provided: 

No  person  shall  be  permitted  to  recover,  by  claim  and 
delivery  or  other  process,  any  property  taken  or  distrained 
by  the  sheriff  or  any  tax-collector  for  the  non-payment  of 
any  tax,  except  such  tax  be  levied  or  assessed  for  an  illegal 
or  unauthorized  purpose. 

See  the  section  in  full  under  J  334,  post. 
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SiMntioii,  -An  affidavit  which  fails  to  state  that  the  property  has  not 
been  taken  under  execution,  or  to  give  its  value,  is  fatally  defective. 
Hirsh  V.  Whitehead,  65-516. 

A  party  other  than  the  judgment  debtor  may  recover  property  held  by 
a  sheriff  under  levy,  and  have  delivery  thereof  under  this  chapter.  Jones 
v.  Ward,  77-337;  Churchill  v.  Lee,  77-341. 

Taxes. — Claim  and  deliverv  lies  for  property  seized  by  a  sheriff  for  taxes 
after  the  expiration  of  the  time  limited  by  law  for  their  collection.  Ray 
v.  Horton,  77-334- 

ExamptioiL — The  claim  to  a  personal  property  exemption  may  be  tried 
under  this  chapter.     Baxter  v.  Baxter,  77-118. 

(5)  The  actual  value  of  the  property. 

Alldavit  miiBt  state  actul  value. — The  affidavit  in  claim  and  delivery 
must  state  the  actual  value  of  the  property.     Hirsh  v.  Wliitehead,  65-516. 

Befbre  a  Justice  of  the  peace. — Where,  in  an  action  of  claim  and  delivery, 
it  appears  that  the  value  of  the  property  exceeds  fifty  dollars,  it  at  once 
ousts  the  jurisdiction  of  the  justice,  and  the  plaintiff  cannot  confer 
jurisdiction  by  a  remitter.     Noville  v.  Dew,  94-43. 

Where,  in  an  action  of  claim  and  delivery  begun  before  a  justice,  the 
jury  found  the  value  of  the  property  to  be  over  fifty  dollars,  but  that  the 
plaintiff  was  entitled  to  the  possession,  the  justice  had  no  jurisdiction, 
and  the  action  should  be  dismissed  and  the  property  restored  to  the 
defendant.   Ibid.   Unless  amendment  allowed.   Mfg.  Co.  v.  Barrett,  95-36. 

Where  a  landlord  brought  an  action  before  a  justice  of  the  peace  to 
recover  the  sum  of  eighty  dollars  alleged  to  be  aue  upon  a  contract  for 
rent,  and,  ancillary  thereto,  procured  an  order  for  the  seizure  and  deliv- 
ery to  him  of  certain  crops  of  greater  value  than  fifty  dollars:  Held^  (i) 
the  question  of  the  jurisdiction  of  a  justice  of  the  peace  is  determined 
by  the  summons  and  complaint,  especially  the  former;  (2)  the  order  for 
the  seizure  and  delivery  of  the  property  was  coram  non  judice^  but  did 
not  oust  the  jurisdiction  of  the  court  over  the  cause  of  action.  Morris 
V.  O'Briant,  94-72. 

Sec.  323.    Fiat  of  clerk  to  sheriff ^  to  deliver  property.    €•  C. 
P.,  s.  178. 

The  clerk  of  the  court  shall  thereupon,  by  an  endorse- 
ment in  writing  upon  the  affidavit,  require  the  sheriff  of 
the  county  where  the  property  claimed  may  be,  to  take  the 
same  from  the  defendant  and  deliver  it  to  the  plaintiff: 
Provided^  the  plaintiff  shall  give  the  undertaking  pre- 
scribed in  the  succeeding  section. 

Application  Ibr  order  optional. — In  an  action  for  personal  property,  the 
plaintiff  need  not  apply  for  the  provisional  remedy  unless  he  sees  fit, 
and  in  such  case  his  remedy  is  as  in  the  old  action  of  detinue.  Jarman 
V,  Ward,  67-32;  Alsbrook  v.  Shields,  67-333;  Wilson  v.  Hughes,  94-182. 

All  requisites  must  be  complied  with.— To  entitle  a  party  to  maintein  an 
action  for  claim  and  delivery  of  personal  property,  there  must  be  a  com- 
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pliance  with  all  the  requisites  of  this  sub-chapter.    Hirsh  v.  Whitehead, 
65-516. 

iMue^  before  siunmons. — An  order  granted  before  issue  of  summons  is 
no  justification  to  the  sheriff  or  party  obtaining  it  for  any  action  done 
under  it.     Potter  v.  Mardre,  74-36. 

Agahut  one  tenant  in  common. — When  the  sheriff  seizes  goods  under  this 
chapter,  which  belong  to  several  parties  in  common,  he  becomes,  pro 
hac  vice^  a  tenant  in  common  with  the  other  joint  owners,  and  it  is  well 
settled  that  a  tenant  in  common  in  personalty  cannot  maintain  an  action 
to  recover  goods  from  his  co-tenant.     Insurance  Co.  v.  Davis,  6&-17. 

Amendment  of  order* — Such  requisition  can  be  amended,  but  not  after 
third  parties  have  acquired  rights  which  may  be  prejudiced  by  tJie 
amendment.     Phillips  v.  Holland,  78-31. 

luned  by  deputy  clerk. — ^The  deputy  of  the  clerk  of  the  superior  court 
is  authorized  to  take  the  affidavit  of  the  plaintiff  and  to  order  the  seizure 
of  personal  property  in  an  action  for  claim  and  delivery.  Jackson  v. 
Buchanaji,  89-74. 

Irregular  process. — A  process  which  is  set  aside  for  irregularity,  is  no 
justification  to  the  plaintiff  or  his  attorn^s  and  aiders,  for  acts  done 
under  it.    Woody  v.  Jordan,  69-189. 

Objection  too  late  after  answer. — Where  an  order  to  seize  property  in  an 
action  for  claim  and  delivery  was  signed  by  an  unsworn  deputy  clerk, 
who  had  never  been  formally  inducted  into  office,  but  the  objection  was 
not  made  until  after  an  answer  to  the  merits  had  been  filed,  it  was  too 
late.     Butts  V.  Screws,  95-215. 

Sec.  324*  Undertaking  of  plaintiff  for  delivery  of  property. 
C.  C.  JP.,  8. 179.    1885,  Cn  50,  8.  1. 

Upon  the  receipt  of  the  order  from  the  clerk,  with  a 
written  undertaking,  payable  to  the  defendant,  executed  by- 
one  or  more  sufficient  sureties,  approved  by  the  sheriflF,  to 
the  effect  they  are  bound  in  double  the  value  of  the  prop- 
erty, as  stated  in  the  affidavit  for  the  prosecution  of  the 
action,  for  the  return  of  the  property  to  the  defendant,  with 
damages  for  its  deterioration  and  detention,  if  return  can 
be  had,  and  if  for  any  cause  return  cannot  be  had,  for  the 
payment  to  him  of  such  sum  as  may  be  recovered  against 
the  plaintiff  for  the  value  of  the  property  at  the  time  of  the 
seizure,  with  interest  thereon  as  damages  for  such  seizure 
and  detention,  the  sheriff  shall  forthwith  take  the  property 
described  in  the  affidavit,  if  it  be  in  the  possession  of  the 
defendant  or  his  agent,  and  retain  it  in  his  custody.  He 
shall  also,  without  delay,  serve  on  the  defendant  a  copy  of 
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the  aflSdavit,  notice  and  undertaking,  by  delivering  the 
same  to  him  personally,  if  he  can  be  found,  or  to  his  agent, 
from  whose  possession  the  property  is  taken  ;  or,  if  neither 
can  be  found,  by  leaving  them  at  the  usual  place  of  abode 
of  either,  with  some  person  of  suitable  age  and  discretion. 

Note. — The  section  as  it  stands  embraces  the  amendment  (ch.  50,  acts 
1885)  which  requires  the  bond  to  cover  damages  for  deterioration  and 
detention,  as  well  as  for  the  value  of  the  property  and  interest. 

As  amended. — ^This  section,  as  amended,  prescribes  a  form  of  replevin 
■bond  peculiarly  adapted  to  cases  where  the  title  to  specific  personal 
{>roperty  is  at  issue,  and  the  full  value  of  the  property  is  the  just  alterna- 
tive of  damages  when  the  property  is  not  delivered.  But  where  the 
action  is  brought  by  mortgagee  to  sell  and  satisfy  his  debt,  or  a  counter- 
claim is  set  up,  the  court  can  frame  the  judgment  to  do  justice  and  pre- 
vent oppression.     Taylor  v.  Hodges,  105-344. 


Plaintiir  need  not  give  bond. — The  plaintiff  can  bring  suit  and  not  give 
bond,  as  required  by  this  section,  if  he  does  not  ask  for  possession  of 
property  before  judgment.    Jarman  v.  Ward,  67-32. 

Sec*  H25.  Exceptions  to  undertaking.    C.  C  P«,  s.  180. 

The  defendant  may,  within  three  days  after  the  service 
of  a  copy  of  the  affidavit  and  undertaking,  give  notice  to 
the  sheriflF  personally,  or  by  leaving  a  copy  at  his  office  in 
the  county  town  of  the  county," or,  if  he  have  no  such  office, 
at  the  office  of  the  clerk  of  the  court,  that  he  excepts  to  the 
sufficiency  of  the  sureties.  If  he  fail  to  do  so,  he  shall  be 
deemed  to  have  waived  all  objection  to  them.  When  the 
defendant  excepts,  the  sureties  shall  justify  on  notice,  in 
like  manner  as  upon  bail  on  arrest.  And  the  sheriff  shall 
be  responsible  for  the  sufficiency  of  the  sureties,  until  the 
objection  to  them  is  either  waived  as  above  provided,  or 
until  they  shall  justify,  or  until  new  sureties  shall  be  sub- 
stituted and  justify.  If  the  defendant  except  to  the  sure- 
ties he  cannot  reclaim  the  property  as  provided  in  the  suc- 
ceeding section. 

Sec.  S26.    Undertaking  of  defendant  to  retain  property, 
C.  C.  P., «.  tSl.    1885,  c.  50, 8.  2. 

At  any  time  before  the  delivery  of  the  property  to  the 
plaintiff,  the  defendant  may,  if  he  do  not  except  to  the 
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sureties  of  the  plaintiff,  require  the  return  thereof,  upon 
giving  to  the  sheriff  a  written  undertaking,  payable  to  the 
plaintiff,  executed  by  one  or  more  sufficient  sureties,  to  the 
effect  that  they  are  bound  in  double  the  value  of  the  prop- 
erty, as  stated  in  the  affidavit  of  the  plaintiff,  for  the  deliv- 
ery thereof  to  the  plaintiff,  with  damages  for  its  deteriora- 
tion and  its  detention,  if  delivery  can  be  had,  and  if  such 
delivery  cannot,  for  any  cause,  be  had,  for  the  payment  to 
him  of  such  sum  as  may  be  recovered  against  the  defendant 
for  the  value  of  the  property  at  the  time  of  the  wrongful  tak- 
ing or  detention,  with  interest  thereon,  as  damages  for  such 
taking  and  detention.  If  a  return  of  the  property  be  not 
so  required  within  three  days  after  the  taking  and  service 
of  notice  to  the  defendant,  it  shall  be  delivered  to  the 
plaintiff,  except  as  provided  in  section  three  hundred  and 
thirtv-one. 

NoTB. — The  above  section,  as  it  stands,  embraces  the  amendment  (eh. 
50,  acts  1885)  requiring  the  bond  to  cover  the  damages  and  interest,  as 
well  as  value  of  the  property.  See  \  324,  anie^  for  similar  amendment 
as  to  plaintiff's  undertaking. 

Amendment. — The  effect  of  the  amendment  is  to  make  the  condition  of 
the  bond  therein  provided  for  harmonious  with  the  judgment  authorized 
by  the  law  regulating  proceedings  in  claim  and  delivery.  Hall  v.  Till- 
man, 103-276. 

Sureties  liable. — When,  in  claim  and  delivery,  the  parties  compromise 
and  agree  upon  a  judgment  for  a  definite  sum  and  costs  in  lieu  of  an 
order  of  restitution,  such  judgment  is  binding  on  the  sureties  to  the 
plaintiff's  undertaking.     Council  v.  Averett,  90-168. 

Sureties  not  liable. — The  sureties  to  an  undertaking,  on  behalf  of  the 
defendant,  in  claim  and  delivery,  are  not  liable  for  any  debt  which  plain- 
tiff may  recover  in  the  action.     Hall  v.  Tillman,  103 -'276. 

Improper  bond  taken,  skeriir  liable. — Where,  in  claim  and  delivery,  the 
sheriff  returned  to  the  defendant  the  property  and  only  took  from  him  a 
bond  to  indemnify  the  sheriff,  and  not  such  a  bond  as  this  section 
requires,  it  is  a  breach  of  the  sheriff's  official  bond,  which  renders  him 
and  his  sureties  liable  at  once  to  an  action  by  the  plaintiff.  Hughes  v. 
Newsom,  86-424. 

Property  disposed  of  by  deMdant  after  suit  brought. — Where  it  is  in  evi- 
dence, in  an  action  of  claim  and  delivery,  that  the  defendant  has,  since 
suit  brought,  disposed  of  the  property,  the  plaintiff  can  recover  the  value 
of  the  property  at  the  time  of  the  demand.     Miller  v.  Hahn,  84-226. 
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Sec*  227 •    Justification  of  defenHant^s  sureHes.    C.  C.  F», 
«.  182. 

The  defendant's  sureties,  upon  a  notice  to  the  plaintiff  of 
not  less  than  two  or  more  than  six  days,  shall  justify  before 
the  court,  a  judge  or  justice  of  the  peace,  in  the  same  man- 
ner as  upon  bail  on  arrest.  Upon  such  justification  the 
sheriff  shall  deliver  tire  property  to  the  defendant.  The 
sheriff  shall  be  responsible  for  the  defendant's  sureties,  until 
they  justify,  or  ijntil  justification  is  completed  or  expressly 
waived,  and  may  retain  the  property  until  that  time ;  but 
if  they,  or  others  in  their  place,  fail  to  justify  at  the  time 
and  place  appointed,  he  shall  deliver  the  property  to  the 
plaintiff. 

Sec  328.    QuaiificiUian   and  jufitifictUian  of  defendants 
sureties,  how.    C.  C.  P.,  s.  183. 

The  qualifications  of  sureties,  and  their  justification,  shall 
be  as  prescribed,  in  respect  to  bail  upon  an  order  of  arrest. 

Sec.  829.    Property  concealed  in  buildings,  how  taken.    C. 
C.  P.,  s.  184. 

If  the  property,  or  any  part  thereof,  be  concealed  in  a 
building  or  enclosure,  the  sheriff  shall  publicly  demand  its 
delivery.  If  it  be  not  delivered  he  shall  cause  the  building 
or  enclosure  to  be  broken  open,  and  take  the  property  into 
his  possession  ;  and,  if  necessary,  he  may  call  to  his  aid  the 
powers  of  his  county,  and  if  the  property  be  upon  the  per- 
son the  sheriff  or  other  officer  may  seize  the  person,  and 
search  for  and  take  the  same. 

Ofllcer  can  break  open  doors. — An  officer  cannot  break  open  the  door  of  a 
house  and  enter  therein,  without  the  consent  of  the  owner,  for  the  pur- 
pose of  executing  civil  process,  except  when  acting  under  a  requisition  in 
claim  and  delivery  where  the  property  has  been  concealed,  in  which  case 
special  provision  has  been  made  by  statute.     State  v.  Whitaker,  107-802. 

Sec.  330.  Property  when  taken,  how  kejit.  C.  C.  P.,  s.  185. 

When  the  sheriff  shall  have  taken  the  property,  as  in  this 
chapter  provided,  he  shall  keep  it  in  a  secure  place,  and 
deliver  it  to  the  party  entitled  thereto,  upon  receiving  his 
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lawful  fees  for  taking,  and  his  necessary  expenses  for  keep- 
ing the  same. 

Sec,  33 1.    Property  takeUf  ciaitned  by  a  third  person^    B. 
C,  c.  7,  s.  10.     1810,  c.  583,  as.  1,  2.    C.  C.  P.,  &.  186. 

When  the  property,  taken  by  the  sheriff,  shall  be  claimed 
by  any  person  other  than  theplaintiff  or  the  defendant,  the 
claimant  may  interplead  upon  his  filing  an  affidavit  of  his 
title  and  right  to  the  possession  of  the  property,  stating  the 
grounds  of  such  right  and  title,  and  upon  his  delivering  to 
the  sheriff  an  undertaking  in  an  amount  double  the  value 
df  the  property  specified  in  plaintiff's  complaint,  for  the 
delivery  of  the  property  to  the  person  entitled  to  the  same, 
and  for  the  payment  of  all  such  costs  and  damages  as  may 
be  awarded  against  him  ;  this  undertaking  to  be  executed 
by  one  or  more  sufficient  sureties,  accompanied  by  their 
affidavits  that  they  are  each  worth  double  the  value  of 
property.  A  copy  of  this  undertaking  and  accompanying 
affidavits  to  be  served  by  the  sheriff  on  the  plaintiff  and 
defendant  at  least  ten  days  before  the  return  day  of  the  sum- 
mons in  said  action,  when  the  court,  trying  the  same,  shall 
order  a  jury  to  be  empaneled  to  inquire  in  whom  is  the  right 
to  the  property  specified  in  the  plaintiff's  complaint ;  and 
the  finding  of  the  jury  shall  be  conclusive  as  to  the  parties 
then  in  court,  and  the  court  shall  adjudge  accordingly, 
unless  it  is  reversed  on  appeal.  Provided,  that  in  a  court 
of  a  justice  of  the  peace  he  may  try  such  issue,  unless  a  jury 
be  demanded,  and  then  proceedings  are  to  be  conducted,  in 
all  respects,  as  in  jury  trials  before  courts  of  justices  of  the 
peace. 

Right  to  intenrene. — The  rif^ht  of  an  outside  claimant  to  intervene  is 
well  settled  by  precedent.     Sims  v.  Goettle,  82-268. 

Intenrener  rniut  give  bond  before  receiiring  the  property — The  judge  of  the 
superior  court  has  no  right,  upon  the  affidavit  of  a  third  party  claiming 
the  ownership  of  the  goods,  to  order  their  delivery  to  him  without  secu- 
rity.    Bear  v.  Cohen,  65-511. 

Loss  of  right  to  intervene. — A  third  party  claiming  the  property,  loses 
his  right  by  allowing  three  years  to  elapse  af\er  filing  his  petition  to 
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interplead,  without  moving  further  in  the  matter.    Clemmons  v.  Hamp- 
ton, 70-534. 

Appeal  from  roftLsal  of  application. — Qiutre^  whether  a  third  person  who 
claims  the  property  can  appeal  from  an  order  of  the  court  refusing  his 
application  to  mterplead.    Ibid, 

Only  iMne  on  interplea. — When  an  interplea  is  filed,  the  only  issue  sub- 
mitted to  the  jury  is  as  to  the  title  to  the  property  levied  on.  After 
property  is  taken,  it  is,  until  replevied,  in  the  hands  of  the  officer,  in 
the  custody  of  the  law.     McLean  v.  Douglas,  2S-233. 

Bnrden  on  interpleader. — In  proceedings  in  attachment,  one  who  inter- 
pleads under  this  section,  is  an  actor ^  upon  whom  rests  the  burden  of 
proving  his  title  to  the  property  he  claims.  And  this  is  so  although  the 
property  was  in  his  possession  when  seized  by  the  sheriff.  Wallace  v. 
Robeson,  100-206. 

Sec.  332.  Sheriff  not  bound  to  keep  the  property ^  biU  may 
deliver  to  dain^ant.  JR.  C,  c.  7 9  s.  10.  1810,  c.  583,  8S.  1, 
2.    C.  C.  P.,  s.  186(a). 

Upon  the  filing  by  the  claimant  of  the  undertaking  set 
forth  in  the  preceding  section,  the  sheriff  shall  not  be  bound 
to  keep  the  property,  or  to  deliver  it  to  the  plaintiff ;  but 
may  deliver  it  to  the  claimant,  unless  the  plaintiff  shall 
execute  and  deliver  to  him  a  similar  undertaking  to  that 
required  of  claimant ;  and  notwithstanding  such  claim, 
when  so  made,  the  sheriff  may  retain  the  property  a  rea- 
sonable time  to  demand  such  indemnity. 

Sec.  333.  Undertaking  and  affldavU,  wlien  and  where  to  be 
filed.    C.  C.  r.,  e,  187. 

The  sheriff  shall  return  the  undertaking,  notice  and  affi- 
davit with  his  proceedings  thereon  to  the  court  in  which 
the  action  is  pending  within  ten  days  after  taking  the  prop- 
erty mentioned  therein. 

Summary  Judgment  against  inretiee. — A  summary  judgment  may  be 
rendered  upon  the  undertaking  against  the  sureties,  at  the  time  of  trial. 
Insurance  Co.  v.  Davis.  74-78 ;  Harker  v.  Arendell,  74-85  ;  Council  v. 
Averett,  90-168 ;  Robbins  v.  Killebrew,  95-19. 

Summary  judgment  may  be  rendered  against  the  defendant's  sure- 


ties on  an  undertaking  to  retain  the  property  in  an  action  of  claim^  and 

judgment  must  be  such 
1 326,  (as  amended  by  ch.   50,  laws  1885)  and  §431.    Hall  v.  Tillman, 


delivery,  but  the  judgment  must  be  such  as  is  authorized  by  The  Code, 

§326,  (a! 

103-276. 

An  requirements  must  be  complied  with. — All  the  requirements  of  this 
sub-chapter  must  be  complied  with  to  entitle  a  party  to  maintain  an 
action  for  claim  and  delivery.     Hirsh  v.  Whitehead,  65-516. 
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Note. — As  regards  the  verdict  and  judgment,  in  actions  to  recover 
specific  personal  property,  embracing  all  cases  in  which  the  aid  of  this 
provisional  remedy  can  be  invoked,  see  Si  409  and  431,  posi^  and  the 
cases  and  notes  under' them. 


CHAPTER  THREE. 


INJUNCTION. 


Section. 

334.  Injunction    as   a   provisional 

remedy  abolished,  and  in- 
junction by  order  substi- 
tuted. 

335.  What  judge  to  gr^nt  injunc- 

tions and  restraining  orders. 

336.  Before  what  judge  returnable. 

337.  Parties  to  application  for  in- 

junction may  b^  written 
stipulation  designate  a 
judge  to  hear  the  same  : 
proviso. 

338.  Injunction,    in     what    cases 

allowed. 

339.  At  what  time  granted ;  copy 

of  affidavit  to  be  served. 

340.  Injunction   after  answer,  al- 

lowed upon  notice. 


Section. 

341.  Undertaking  upon  injunction; 

damages,  how  ascertained. 

342.  Order    to    show    cause ;     re- 

straint in  the  meantime. 

343.  Injunction  to  suspend    busi- 

ness of  corporation  not 
panted  unless  undertaking 
IS  given, 

344.  Injunction    without    notice, 

vacated  or  modified  upon 
notice. 

345.  Application  to  modify  or  va- 

cate upon  affidavit,  may  be 
opposed  by  affidavit. 

346.  Restraining  order  shall   not 

be  granted  for  more  than 
twenty  days  .without  notice; 
but  continue  until  dissolved 
on  notice. 


8eCn334.    Injunction  an  a  provisional  remedy  aboliHhed, 
and  injunction  by  order  substituted.    C.  C*  I*.,  s,  188. 

The  writ  of  injunction  as  a  provisional  remedy  is  abol- 
ished, and  a  temporary  injunction  by  order  is  substituted 
therefor.  The  order  may  be  made  by  any  judge  of  a 
superior  court,  in  the  cases  provided  in  section  three  hun- 
dred and  thirty-eight,  and  may  be  enforced  as  the  order  of 
the  court.  Upon  such  order,  it  shall  be  issued  by  the 
clerk  of  the  court  in  which  the  action  is  required  to  be 
tried. 


! 
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NoTK. — ^The  following  should  probably  be  inserted  at  this  place : 

lf0unction,  when  granted  to  restrain  collection  of  taxes. 
1887  f  €.  137,  ».  84.    1889,  c.  218,  s.  82.    1891,  c.  323,  s.  78. 

No  injunction  shall  be  granted  by  any  court  or  judge  in 
this  state  to  restrain  the  collection  of  any  tax,  or  any  part 
thereof,  hereafter  levied,  nor  to  restrain  the  sale  of  any 
property  for  the  non-payment  of  any  such  tax,  except  such 
tax,  or  the  part  thereof  enjoined,  be  levied  or  assessed  for 
an  illegal  or  unauthorized  purpose,  or  be  illegal  or  invalid, 
or  the  assessment  be  illegal  or  invalid;  nor  shall  any  person 
be  permitted  to  recover  by  claim  and  delivery  or  other  pro- 
cess any  property  taken  or  distrained  by  the  sheriff  or  any 
tax-collector  for  the  non-payment  of  any  tax,  except  such 
tax  be  levied  or  assessed  for  an  illegal  or  unauthorized  pur- 
pose; but  in  every  case  the  person  or  persons  claiming  any 
tax,  or  any  part  thereof,  to  be  for  any  reason  invalid,  or 
that  the  valuation  of  his  property  is  excessive  or  unequal, 
who  shall  pay  the  same  to  the  tax-collector  or  other  proper 
authority  in  all  respects  as  though  the  same  was  legal  and 
valid,  such  person  may,  at  any  time  within  thirty  days 
after  such  payment,  demand  the  same  in  writing  from  the 
treasurer  of  the  state,  or  of  the  county,  city  or  town  for  the 
benefit  or  under  the  authority  or  by  the  request  of  which 
the  same  was  levied,  and  if  the  same  shall  not  be  refunded 
within  ninety  days  thereafter,  may  sue  such  county,  city 
or  town  for  the  amount  so  demanded,  including  in  his  suit 
against  the  county  both  state  and  county  tax;  and  if  upon 
the  trial  it  shall  be  determined  that  such  tax,  or  any  part 
thereof,  was  levied  or  assessed  for  an  illegal  or  unauthorized 
purpose,  or  was  for  any  reason  invalid  or  excessive,  judg- 
ment shall  be  rendered  therefor,  with  interest,  and  the  same 
shall  be  collected  as  in  other  cases,  and  the  amount  of  state 
tax  overpaid  or  declared  invalid  certified  by  the  clerk  and 
refunded  by  the  state  treasurer. 

And,  also: 


286  CLARK'S  CODE  OF  CIVIL  PROCEDURE. 


ReguliUing  bond  on  injunction  against  railroad  tariffs  and 
rates,  s.  7,  c.  320,  ads  1891  (the  Railroad  Commission  oa^). 

No  judge  shall  grant  an  injunction,  restraining  order  or 
other  process  staying  or  affecting,  during  the  pending  of 
such  appeal,  the  enforcement  of  any  such  determination  of 
said  board  fixing  rates  or  fares  without  requiring  as  a  con- 
dition precedent  the  executing  and  filing  with  said  board  a 
justified^  undertaking  in  the  sum  of  not  less  than  twenty- 
five  thousand  dollars  for  all  companies  whose  road  is  of  less 
length  than  fifty  miles,  and  fifty  thousand  dollars  for  com- 
panies whose  road  is  over  fifty  miles  in  length,  conditioned 
that  the  company  will  make  and  file  with  said  board  a 
sworn  statement,  every  three  months  during  the  pending 
of  said  appeal,  of  the  items  of  freight,  with  names  of  ship- 
pers, carried  over  said  company's  road  within  the  preceding 
ninety  days,  showing  the  freight  charged  and  those  fixed 
by  said  board;  and  that,  in  the  event  the  determination  of 
said  board  *  appealed  from  is  affirmed,  in  part  or  in  whole, 
the  said  company  shall,  within  thirty  days,  pay  into  the 
treasury  of  North  Carolina  the  aggregate  difference  between 
the  freights  collected  and  those  fixed- by  the  final  determina- 
tion of  the  matter  appealed.  Whenever  the  aggregate  dif- 
ference between  the  freights  collected  and  those  fixed  by 
the  board  shall  equal  or  exceed  the  sum  specified  in  said 
undertaking,  the  said  board  shall  notify  the  appellant  or 
appellants  that  another  justified  undertaking  in  like  sum 
and  with  the  same  conditions  as  aforesaid  is  required  to  be 
executed  and  filed  with  said  board.  A  failure  to  file  with 
said  board  the  sworn  statement  provided  for  in  this  section, 
or  any  one  of  them  when  more  than  one  is  required  or 
asked  for,  or  a  failure  to  give  an  additional  undertaking, 
when  required,  within  fifteen  days  from  notice  so  to  do, 
shall  vacate  and  render  null  and  void  any  restraining  order, 
injunction  or  other  process  to  stay  the  enforcement  of  any 
determination  of  said  board  as  to  schedules  of  rates,  etc. 


\ 
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Bettraining  order  ibr  more  than  twenty  days. — An  order  to  stay  proceed- 
ings, made  without  notice,  by  a  judge  out  of  court,  for  a  longer  time 
than  twenty  days,  is  irregular,  and  a  demurrer  to  the  complaint  in  the 
action  may  be  treated  as  a  motion  to  dismiss.  Foard  v.  Alexander, 
64-69. 

Semedy  by  motion  in  the  cause. — While  an  action  is  pending,  relief  should 
be  had  hy  a  defendant,  aggrieved  by  any  judgment,  by  applying  to  "the 
court  in  which  it  was  rendered  for  a  modification  of  the  same,  and  for  a 
supersedeas  or  other  stay  of  proceedings,  and  not  by  an  injunction. 
Chambers  v.  Penland,  78-53  ;  Jones  v.  Cameron,  81-154. 

Relief  cannot  be  allowed  upon  a  new  action  asking  an  injunction  when 
could  be  had  by  a  motion  in  the  original  cause.  Faison  v.  Mcllwaine, 
72-313;  Mason  v.  Miles,  63-564;  Jarman  v.  Saunders,  64-367.' 

An  injunction  will  not  be  granted  where  the  same  matter  is  involved 
in  another  suit  pending  between  the  same  parties,  in  which  relief  can  be 
had.     Grant  v.  Moore,  88-77.    See  §  594,  post. 

Another  motion  ibr  injunction  pending. — A  pending  and  undecided  motion 
for  an  injunction  and  receiver  in  one  action  excludes  the  interference  of 
the  court  in  another,  especially  at  the  instance  of  one  who  is  competent 
to  become  a  party  to,  and  receive  redress  in,  the  first  action.  Young  v. 
Rollins,  85-485. 

Applicant  Ibr  an  injunction  muit  make  ftill  discovery. — The  court  will  require 
the  party  applying  for  an  injunction  to  make  a  full  discovery  of  facts, 
and  use  perfect  candor  in  alleging  them.  *  Phifer  v.  Barnhart,  88-333. 

Distinction  between  common  and  special  ixgunctlons. — Distinction  between 
common  and  special  injunctions,  under  the  former  practice,  drawn,  and 
their  application  to  the  provisional  remedy  shown.  H^ilig  v.  Stokes, 
63-612. 

I^jxmction  will  not  be  granted  if  there  is  another  remedy. — Under  The  Code 
practice,  an  injunction  is  still  an  extraordinary  and  provisional  remedy, 
and  it  will  not  be  granted  before  the  plaintiff  has  exhausted  the  ordinary 
remedies,  unless  the  court  can  plainly  see  that  the  plaintiff  is  about  to 
suffer  an  irreparable  injury.     Frink  v.  Stewart,  94-484. 

Xay  issue  bS^x  summons  and  befbre  judgment. — The  jurisdiction  to  issue 
injunctions  and  restraining  orders  may  be  'exercised  at  any  time  after 
the  commencement  of  the  action  and  before  judgment.  Fleming  v.  Pat- 
terson, 99-404.- 

Action  not  dismissed  because  injunction  reftised. — It  is  error  to  dimiss  an 
action,  upon  refusing  an  injunction  till  the  hearing.  Bradshaw  v. 
Com'rs,  92-278. 

PoFors  of  court  enlarged.— The  powers  of  the  court  as  to  injunctions 
and  receivers  have  been  enlarged  by  The  Code.  Lumber  Co.  v.  Wallace, 
93-22. 

Sec*  335.     What  judge  to  grant  injunctions  and  restraining 
orders.    ISrS-^r,  c.  232,  s.  1.    1879,  c.  03,  ss.  1,  S. 

The  judges  of  the  superior  court  of  this  state  shall  have 
jurisdiction  to  grant  injunctions  and  issue  restraining  orders 
in  all  civil  actions  and  proceedings  which,  are  authorized 
by  law :   Provided^  that  a  judge  holding  a  special  term  in 
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auy  county  may  grant  an  injunction  or  issue  a  restraining 
order,  returnable  before  himself,  in  any  case  which  he  may 
have  jurisdiction  to  hear  and  determine,  under  the  com- 
mission issued  to  him,  and  the  same  shall  be  returnable  as 
directed  by  the  judge  in  the  order. 

Prerious  to  act  of  1876-7. — The  practice,  under  this  section,  previous  to 
the  act  of  i876-*7,  was,  in  effect,  that  any  jud^e  of  a  superior  court 
might  issue  an  injunction  order  or  order  of  restraint  but  only  the  judge 
of  the  district  in  which  the  county  was  located,  where  the  action  was 
triable,  could  hear  a  motion  to  modify  or  vacate  such  an  order.  Mauney 
V.  Corners,  71-486. 

Under  the  present  act. — Under  the  act  as  modified  by  ch.  65,  acts  of  1S79, 
a  motion  for  an  injunction  may  be  made  before  the  resident  judge  of  the 
district,  or  one  assigned  to  the  district,  or  one  holding  the  courts  thereof 
by  exchange,  at  the  option  of  the  mover.     Corbin  v.  3erry,  83-27. 

It  seems  that  any  judge  has  jurisdiction  anywhere  in  the  state  to 
grant  a  restraining  order.     State  v.  Ray,  97-510. 

Against  receiver. — The  superior  court  of  one  county  will  not  abate  by 
injunction  a  nuisance  erected  by  a  corporation  which  is  in  the  hands  of 
a  receiver  appointed  by  the  superior  court  of  another  county.  Brown  v. 
Railroad,  83-128. 

Sec.  S3G.    Befm^e  what  Judge  retmmahle,    1870-^7,  c.  232, 
s.  2.    1879,  c.  635.  »s.  2,  3.    1881,  c.  51,  s.  1. 

All  restraining  orders  and  injunctions  granted  by  any  of 
the  judges  of  the  superior  court,  except  a  judge  holding  a 
special  term  in  any  county,  shall  be  made  returnable  before 
the  resident  judge  of  the  district  or  the  judge  assigned  to 
the  district,  or  holding  by  exchange  the  courts  of  the  dis- 
trict where  the  civil  action  or  special  proceeding  is  depend- 
ing, within  twenty  days  from  the  date  of  order.  And  if  the 
judge  before  whom  the  same  is  returned  shall,  from  sick- 
ness, inability,  or  from  any  cause,  fail  to  hear  said  motion 
and  application,  or  to  continue  the  same  to  some  other  time 
and  place,  then  it  shall  be  competent  for  any  judge  resident 
in  some  adjoining  district,  or  the  judge  assigned  to  hold 
the  court  of  some  adjoining  district,  or  the  judge  holding 
by  exchange  the  court  of  some  adjoining  district,  to  Hear  and 
determine  the  said  motion  and  application,  after  giving  ten 
days'  notice  to  the  parties  interested  in  the  application  or 
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motion,  upon  its  being  satisfactorily  shown  to  him  by  affi- 
davit or  otherwise  that  the  judge  before  whom  the  same 
was  returnable  failed  to  act  upon  the  same  or  to  continue 
the  same  to  some  other  time  and  place.  The  effect  of  such 
removal  shall  be  to  continue  in  force  the  motion  and  appli- 
cation theretofore  granted,  till  the  same  can  be  heard  and 
determined  by  the  judge  having  jurisdiction  of  the  same. 

Under  tlie  acts  of  1879  and  1881.— Under  the  acts  of  1879  restraining 
orders  must  be  made  returnable  at  some  place  in  the  district  in  which 
the  action  is  pending,  and  before  the  resident  judge  or  the  judge  hold- 
ing the  courts  therein.  By  the  act  of  1881  the  judge  of  an  adjoining 
district  may,  in  certain  cases  (specified  in  above  section),  hear  the  appli- 
cation.    Galbreath  v.  Everett,  84-546. 

Waiver  of  irregularity. — An  irregularity  in  making  a  restraining  order 
returnable  at  a  point  outside  the  district  where  the  action  is  pending,  is 
waived  by  failure  to  make  the  objection  in  apt  time.     Ibid. 

Besident  judge. — Where  the  judge  assigned  to  hold  the  courts  of  a  dis- 
trict granted  a  restraining  order,  with  a  rule  to  show  cause,  returnable 
on  a  day  after  the  close  of  the  circuit,  and  before  the  resident  judge  of 
the  district :  Held^  not  to  be  erroneous,  and  that  the  resident  judge 
thereby  acquired  jurisdiction  of  the  matter.     Stith  v.  Jones,  101-360. 

Be  fkcto  judge. — Where  the  governor  issues  a  commission  to  one  of  the 
judges  of  the  superior  courts,  authorizing  him  to  hold  certain  terms  of 
the  superior  courts,  and  the  judge  undertakes  to  discharge  the  duties 
required  of  him,  he  is,  so  far  as  the  public  and  third  persons  are  con- 
cerned, a  de  fado  judge  so  long  as  he  assumes  to  act  in  that  capacity  ; 
and  this  is  so  although  the  commission  was  issued  without  authority  of 
law.    State  v.  Lewis,  107-967. 

See,  S37*  Parties  to  application  for  injunction  may  by 
written  atipulaiion^  designate  a  juilge  to  hear  the  same* 
1883,  c.  33. 

By  a  stipulation  in  writing,  signed  by  all  the  parties  to 
an  application  for  an  injunction  order,  or  their  attorney,  to 
the  effect  that  the  matter  may  be  heard  before  any  judge, 
to  be  designated  in  such  stipulation,  the  judge  before  whom 
the  restraining  order  is  returnable  by  law,  or  who  is  by  law 
the  judge  to  hear  the  motion  for  an  injunction  order,  shall, 
upon  receipt  of  such  stipulations,  forward  the  same  and  all 
the  papers  to  the  judge  designated  in  the  stipulation,  whose 
duty  it  shall  thereupon  be  to  hear  and  decide  the  matter, 
and  return  all  the  papers  to  the  court  out  of  which  they 
19 
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issued  :  Provided^  that  the  necessary  postage  or  expressage 
money  be  furnished  to  said  judge. 

&ec.  3SS.    Injunction^  in  what  cases  allowed*    C.  C  jP*,  «» 
199. 

(/).    Depends  upon  nature  of  the  action, 

(i)  When  it  shall  appear  by  the  complaint  that  the  plain- 
tiff is  entitled  to  the  relief  demanded,  and  such  relief  ot 
any  part  thereof  consists  in  restraining  the  commission  or 
continuance  of  some  act,  the  commission  or  continuance  of 
which,  during  the  litigation,  would  produce  injury  to  the 
plaintiff;  or, 

Note. — The  following  ametidment  was  adopted,  ch.  401,  acts  1885. 

Ill  an  application  for  an  injunction  to  enjoin  a  trespass  on 
land,  it  shall  not  be  necessary  to  allege  the  insolvency  of 
the  defendant  when  the  trespass  complained  of  is  continu- 
ous in  its  nature,  or  is  the  cutting  or  destruction  of  timber 
trees; 

Not  a  matter  of  discretion.  — The  g^ranting  or  refusing  an  order  of  injunc- 
tion is  not  a  mere  matter  of  discretion  in  the  judge,  and  either  party  may 
appeal ;  so  that  a  second  motion  for  injunction,  upon  the  same  grounds, 
should  not  be  heard.    Jones  v.  Thome,  80-72. 

Second  application. — ^The  denial  of  an  application  for  injunction  on 
account  of  the  want  of  a  material  averment,  is  no  obstacle  to  granting  a 
second  similar  application  sufficient  in  form  and  supported  by  evidence. 
Halcombe  v.  Com'rs,  89-346. 

Contra^  if  application  is  made  a  second  time  upon  substantially  the 
same  averment.    Jones  v.  Thorne,  80-72. 

Delay. — When,  as  in  this  case,  a  variety  of  remedies  was  open  to  plain- 
tiff for  manv  years  and  he  did  not  pursue  any  of  them,  he  is  chargeable 
with  gross  laches^  and  the  courts  will  not  interfere  by  injunction  for  his 
relief.     Moore  v.  Mining  Co.,  104-534. 

Canse  of  action  must  be  alleged. — The  plaintiff  must  allege  facts  sufficient 
to  sustain  his  cause  of  action^  before  an  injunction  will  be  allowed.  Moore 
v.  Mining  Co.,  104-534. 

Upon  an  application  for  an  injunction,  it  is  not  sufficient  to  simply 
allege  that  the  plaintiff  will  suffer  irreparable  damage  ;  he  must  set  out 
the  facts  so  the  court  may  determine  the  necessity  for  its  intervention, 
lycwis  V.  Lumber  Co.,  99-11. 

Where  adequate  compensation  can  be  bad  by  action  Ibr  damages. — A  restrain- 
ing order  will  not  be  granted  where  adequate  compensation  can  be  had 
by  an  action  for  damages.  Hettrick  v.  Page,  82-65  ;  Walton  v.  Mills, 
86-280;  Lewis  V.  Lumber  Co.,  99-11. 
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Where  damage  wiU  result  from  reftuial,  tmdnone  from  grantliig. — Where  the 
granting  of  an  injunction  can  work  harm  to  neither  party,  and  a  refusal 
to  grant  it  will  subject  one  of  the  parties  to  further  litigation,  costs  and 
trouble,  the  injunction  should  be  granted  till  the  hearing.  McCorkle  v. 
Brem,  76-407. 

While  the  court  is  slow  to  pass  upon  disputed  issue's  upon  ex  parte  affi- 
davits, yet  where,  in  a  motion  to  continue  a  restraining  order  to  the  hear- 
ing, it  appears  that  the  injury  sought  to  be  enjoined,  is  continuous,  and 
the  damage  very  difficult  of  ascertainment,  or  when  the  damage  is  irrep- 
arable, the  court  will  act  upon  the  proofs,  and  continue  the  restraining 
order,  if  an  apparent  case  is  made  out,  unless  continuing  the  order  to 
the  hearing  would  work  greater  injury  to  the  defendant  than  is  reason- 
ably necessary  for  the  protection  of  the  plaintiff.  Tobacco  Co.  v.  McEl- 
wee,  94-425- 

Where  no  damage  can  reiidt  from  a  reftuial. — An  injunction  will  not  be 
granted  where  no  injury,  will  result  to  the  plaintiff  from  refusing. 
Railroad  v.  Railroad,  88-79. 

Where  li^imctiYe  relief  is  the  relief  itself^  and  not  anxiliary. — When  the 
injunctive  relief  sought  is  not  merely  auxiliary  to  the  principal  relief 
demanded  in  the  action,  but  is  the  relief  itself,  the  court  will  not  dis- 
solve the  injunction  upon  a  preliminary  hearing.  Lowe  v.  Commis- 
sioners, 70-532';  Marshall  v.  Commissioners,  89-103. 

Against  a  mere  trespass,— The  entry  on  land  that  a  court  can  enjoin  is 
only  an  entry  under  force  or  color  of  legal  process.  It  will  not  enjoin 
a  mere  trespass,  unless  irreparable  damage  is  threatened.  German  v. 
Clark,  71-417. 

An  injunction  to  restrain  the  defendant  from  committing  trespasses 
on  land  alleged  to  belong  to  the  plaintiff,  will  not  be  granted,  when  it  is 
apparent  from  the  complaint  and  affidavits  that  the  trespasses  are  very 
trifling,  and  if  continued  will  not  work  irreparable  injury  to  the  plain- 
tiff.    Frink  V.  Stewart,  94-484. 

Against  issning  grant. — An  injunction  will  not  be  granted  to  restrain 
the  issuance  of  a  grant,  upon  the  ground  of  irregularity  in  the  entries 
upon  which  it  is  to  be  based,  upon  the  application  of  one  who  has  not 
title  himself  to  the  premises,  especially  where  it  appears  that  whatever 
interests  the  parties  ma^  have,  may  be,  without  prejudice,  presented  and 
determined  in  an  ordinary  action  to  try  the  title.  Brem  v.  Houck, 
101-627. 

Against  sewer, — Where  it  appeared  by  the  affidavit  of  two  physicians 
that  a  sewer  used  by  the  defendant  was  dangerous  to  the  health  of  the 
plaintiffs,  it  was  not  error  to  continue  the  injunction  against  its  use  to 
the  hearing.  In  such  case,  it  is  immaterial  that  the  sewer  is  also  used 
by  others.     Evans  v.  Railroad,  96-45. 

Against  removal  of  fixtures. — If  a  mortgagor  who  is  allowed  to  retain 
possession,  or  if  a  vendee,  under  a  bond  for  title  is  let  into  possession, 
makes  improvements  and  erects  fixtures,  he  is  not  at  liberty  to  remove 
the  same,  because,  b^  his  own  default,  he  is  not  able  to  get  the  title,  and 
he  may  be  enjoined  m  an  action  for  foreclosure  orspecinc  performance. 
Moore  v.  Valentine,  77-188. 

Against  erection  of  mills. — Where  the  rebuilding  of  a  mill  and  dam 
would  injure  the  plaintiff's  land  and  the  health  of  his  family,  but  the 
mill  would  be  a  public  convenience,  an  injunction  against  its  erection 
will  not  be  granted.  The  plaintiff's  remedy  is  compensation  for  dam- 
ages.    Daughtry  v.  Warren,  85-136. 
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An  injunction  will  not  be  grunted  to  restrain  the  erection  of  a  planing- 
mill»  and  cotton-gin  (in  process  of  construction)  upon  an  allegation  that 
they  will,  when  completed,  expose  the  plaintiff's  premises  to  increased 
perils  of  fire,  and  that  the  noise,  etc.,  will  render  his  dwelling  unfit  for 
a  residence.    Dorsey  v.  Allen,  85-358. 

See^  for  former  practice  as  to  injunctions  against  erecting  mills,  Battle's 
Digest,  vol.  3,  p.  252,  et  seq. 

Against  itock-law  fence. — Where  it  is  in  controversy  whether  the  stock- 
law  extends  to  all  the  townships  of  the  county,  a  restraining  order  should 
not  put  a  stop  to  the  work  on  the  fence  altogether  but  only  on  such  por* 
tions  as  would  interfere  with  the  rights  of  the  townships  claiming  to  be 
exempt  from  the  operations  of  the  law.  ^  McNair  v.  Commissioners 
93-370. 

Against  intarmption'  of  works  of  public  ntility. — It  is  against  the  policy 
of  the  law  to  enjoin  the  prosecution  of  such  industries  and  enterprises 
as  tend  to  develop  the  resources  of  the  country,  except  in  those  cases 
where  it  is  apparent  that  otherwise  serious  harm  will  result  to  the  party 
complaining.     Roanoke  Nav.  Co.  v.  Eniry,  108-130. 

Where  it  appeared  that  the  plaintiff  corporation  was  engaged  in  the 
erection  of  mills  and  an  elevator  of  large  capacity  on  land  claimed  by 
it,  and  to  connect  them  with  a  railway  station  was  constructing  a  rail* 
road  running  principally  over  its  own  land,  when  the  defendants  forci- 
bly entered  bn  a  part  of  said  lands,  claiming  them  as  their  own,  and 
obstructed  the  work,  threatening  plaintiff's  servants  with  violence  if 
they  persisted,  and  it  further  appeared  that  defendants'  claim  was  doubt- 
ful :  Ileldy  to  be  a  proper  case  for  an  injunction  till  hearing.     Ibid, 

Against  collection  of  bonds,  etc. — Where  a  sale  and  conveyance  of  land 
had  been  made  and  bonds  and  mortgage  executed  to  secure  the  pur- 
chase-money, and  the  purchaser  brought  an  action  for  an  alleged  fraud 
in  the  contract  of  sale,  and  asked  for  a  cancellation  of  the  papers,  etc., 
and  moved  for  an  injunction  to  restrain  the  defendant  from  collecting 
or  disposing  of  the  bonds  until  the  hearing ;  and  the  evidence  offered 
in  support  of  the  motion  tended  to  prove  that  the  action  was  brought 
in  good  faith :  Held^  that  though  the  answer,  admitted  some  of  the 
material  allegations  of  the  complaint,  denied  others,  and  alleged  mat- 
ters in  defence,  and  put  in  question  the  matter  in  litigation,  still  the 
cause  of  action  being  serious,  and  there  being  a  doubt,  it  was  proper  to 
grant  the  injunction  till  the  hearing.     Caldwell  v.  Stirewalt,  ioo-2or. 

Where  the  principal  debtor  borrowed  a  sum  of  money,  which  he  depos- 
ited in  a  bank  which  soon  afterwards  became  insolvent,  and  the  surety 
had  to  pay  the  debt,  the  surety  has  no  equity  to  enjoin  the  principal 
debtor  from  collecting  the  dividends  from  the  insolvent  bank,  until  he 
can  recover  a  judgment.     Carlton  v.  Simon  ton,  94-401. 

An  injunction  to  the  hearing  is  proper,  when  the  complaint  alleged, 
and  there  was  some  evidence  to  prove,  that  the  judgment  for  the  balance 
of  the  purchase-money  was  collusive.     Bost  v.  Lassiter,  105-490. 

Against  ezecntor  or  administrator. —When  it  is  alleged  in  the  complaint, 
that  the  defendant's  testator  occupied  a  fiduciary  relation  to  the  plain- 
tiffs, and  invested  their  money  in  certain  real  estate,  and  that  no  settle- 
ment of  accounts  had  been  had  between  the  plain tifis  and  such  fidu- 
ciary, the  defendant  should  be  restrained  until  the  hearing  from  selling 
such  real  estate  for  assets.     McCorkle  v.  Brem,  76-407. 

The  extraordinary  remedy  by  injunction  will  not  be  granted,  w*hen  it 
appears  that  the  petitioner  has  an  adequate  remedy  by  regular  proceed- 
ings in  the  cause.     In  an  action  against  an  administrator  de  bonis  non^  to 
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enjoin  him  from  selling  the  land  of  the  intestate  for  assets,  it  appearing 
that  a  petition  for  that  purpose  was  pending  in  the  probate  court,  and  that 
the  defendants  therein  denied  the  legality  of  the  appointment  of  said 
administrator  be  bonis  nan  ;  and  it  further  appearing  that  no  account  had 
been  taken  of  the  personal  property  of  the  intestate  :  //  was  held^  that  the 
plaintiffs  had  an  adequate  remedy  against  the  sale  of  said  land  in  the 
probate  court,  and  that  therefore  it  was  not  error  in  the  court  below  to 
dissolve  the  injunction  theretofore  granted.  Johnson  v.  Jones,  75-206. 
Lies  against  an  insolvent  administrator.    Stenhouse  v.  Davis,  82-432. 

l^rainit  tale  or  conveyance  of  land. — A  complaint  which  alleges  that  the 
defendant,  being  an  executor,  and  having  power  to  sell  land  under  the 
will,  sold  for  Confederate  money  and  is  about  to  make  title,  but  does 
not  alleg^e  fraud  or  collusion,  is  not  sufficient  ground  for  an  injunction . 
to  restrain  him  from  conveying.    Sprinkle  v.  Hutchison,  66-450. 

When  the  affidavit  alleges  that  the  plaintiff  has  paid  a  trustee  the 
whole  of  the  trust  debt  and  that  the  trustee  threatens  to  sell,  and  the 
counter-affidavits  admit  that  he  has  paid  a  part  of  the  debt  and  that  he 
is  entitled  to  a  conveyance  upon  payment  of  the  residue,  the  plaintiff 
is  entitled  to  an  order  to  restrain  the  sale  until  the  hearing.  Dockery 
V.  French,  69-308. 

An  injunction  does  not  lie  to  prevent  a  sale  of  land  to  prevent  a  cloud 
being  cast  upon  the  title.  Southerland  v.  Harper,  83-200 ;  Cunningham 
V.  Bell.  83-238. 

An  injunction  to  restrain  the  sale  of  land  conveyed  in  a  Seed  to  secure 
a  debt  will  be  granted  where  the  parties  dealing  together  have  settled 
their  accounts  and  a  note  secured  by  the  deed  is  given  for  the  balance 
found  due,  and  fraud  is  alleged  to  have  been  practiced  upon  the  mort- 
gagor or  trustor  in  such  settlement  The  sale  by  the  trustee  will  be 
enjoined  until  the  amount  due  is  ascertained  under  the  directions  of  the 
court.     Pritchard  v.  Sanderson,  84-299. 

An  injunction  against  the  sale  of  land  was  properly  granted  on  the 
motion  of  the  heirs  of  the  deceased,  where  the  land  was  advertised  under 
the  power  contained  in  an  alleged  will  which  was  admitted  to  probate 
without  notice  to  the  heirs  and  upon  insufficient  testimony  and  the 
validity  of  the  will  is  in  controversy.     Galbreath  v.  Everett,  84-546. 

The  purchaser  of  land  sold  under  execution  is  not  entitled  to  an  iniunc- 
tion  to  restrain  a  creditor  from  selling  the  property  under  an  alleged 
prior  incumbrance.     Fox  v.  Kline,  85-173. 

An  injunction  lies  to  restrain,  till  the  hearing,  the  sale  of  land,  under 
terms  embraced  in  a  contract  of  purchase,  for  such  portion  of  the  debt 
as  is  alleged  not  to  be,  in  fact,  for  the  purchase-money,  but  incurred  by 
the  necessitous  circumstances  of  the  vendee  (or  mortgagor)  to  obtain 
further  time  from  the  vendor  (or  mortgagee).     Tillery  v.  Wrenn,  86-217. 

An  injunction  "will  not  be  granted  restraining  a  trustee  from  selling 
lands  conveyed  to  him  by  a  debtor  to  indemnify  a  surety,  where  it 
appears  that,  in  a  former  action  having  the  same  object,  a  consent  decree 
was  made  dismissing  it,  and  wherein  there  was  an  agreement  that  the 
trustee  should  sell  itthe  debt  was  not  paid  by  a  day  £ced,  although  the 
terms  of  the  deed  might  not  have  originally  conferred  a  power  of  sale 
without  the  intervention  of  the  court.     Brower  v.  Buxton,  100-419. 

A  court  of  equity  will  not  interfere  by  injunction  to  restrain  the  sale 
of  land,  or  by  the  exercise  of  its  jurisdiction  to  remove  a  cloud  upon  the 
title,  where  it  appears  that  the  party  seeking  such  relief  is  in  possession, 
and  that  the  proofs  upon  which  he  relies  will  be  available  in  any  action 
which  may  be  instituted  against  him  to  recover  the  property.  In  such 
case  he  has  an  adequate  remedy  at  law.     Where,  however,  the  proofs 


294  CLARK'S  CODE  OF  CIVIL  PROCEDURE. 

upon  which  such  party  must  rely  for  a  defence  of  his  interest  are  of  such 
character  that  they  may  become  lost  by  the  lapse  of  time,  and  without 
them  one  claiming  under  the  adversary  title  could  recover  in  an  action 
at  law,  the  courts  will  interpose  their  equitable  powers  and  grant  the 
necessary  relief.     Browning  v.  Lavender,  104-69. 

Against  coUection  of  taxes. — An  injunction  lies  at  the  instance  of  a  tax- 
payer to  enjoin  the  collection  of  an  illegal  tax  by  a  municipal  corpora- 
tion.    London  v.  Wilmington,  78-109. 

An  injunction  pendente  lite,  in  an  action  to  test  the  constitutionality 
of  an  act  authorizing  the  collection  of  taxes  for  past  years,  will  not  be 
granted  to  restrain  proceedings  under  the  provisions  of  the  act,  except 
to  restrain  the  collection  of  the  tax  until  the  merits  of  the  controversy 
can  be  determined.     Railroad  v.  Commissioners,  82-259. 

The  collection  of  proper  revenues  for  the  support  of  municipal  corpo- 
rations will  never  be  interfered  with  by  injunction  for  mere  irregularities, 
particularly  where  the  irregularities  are  the  result  of  the  negligence  of 
the  tax-payer.     Covington  v.  Rockingham,  93-134. 

It  is  a  settled  rule  of  law  that  an  injunction  will  not  be  granted  to 
restrain  the  collection  of  a  tax,  a  portion  of  which  is  legal  and  a  portion 
illegal,  until  the  applicant  has  paid  that  which  is  legal  (if  it  can  be  sepa- 
rated and  distinguished  from  the  illegal),  and  the  complaint  must  point 
out  what  part  is  valid  and  what  invalid,  so  that  the  court  may  discrimi- 
nate between  them.     Ibid. 

The  collection  of  a  tax  will  be  restrained  when  the  purpose  for  which 
it  is  to  be  expended  is  unconstitutional.     Rigsbee  v.  Durham,  94-Soi. 

Note. — Since  these  decisions,  the  act  of  1887  and  other  acts  (see  \  334, 
ante^  have  restricted  the  issuance  of  injunctions  against  the  collection 
of  taxes). 

The  act  of  the  general  assembly  (ch.  137.  §  84,  Laws  of  1887)  forbidding 
the  granting  of  injunctions  to  restrain  the  collection  of  any  tax,  unless 
such  tax  is  levied  for  an  illegal  or  unauthorized  purpose,  does  not  con- 
flict with  either  the  Federal  or  State  Constitutions.  Railroad  v.  Lewis, 
99-62;  Mace  V.  Commissioners,  99-65;  Matthews  v.  Commissioners,  99-69. 

An  injunction  to  restrain  the  collection  of  taxes  which,  it  is  alleged, 
are  levied  for  an  unlawful  or  unauthorized  purpose,  will  not  be  granted 
unless  the  facts  are  fully  set  forth  from  which  the  court  can  determine 
the  character  or  object  for  which  they  are  levied.  A  general  allegation 
that  the  purpose  was  illej^al  or  unauthorized,  or  that  the  assessment  was 
in  excess  of  the  constitutional  limitations,  is  insufficient.  The  prohibi- 
tion against  granting  injunctions  to  restrain  the  collection  of  taxes,  in 
ch.  137,  1 84,  Laws  1887,  embraces  those  cases  where  it  is  alleged  the  tax 
is  in  excess  of  the  constitutional  limitations.  Mace  v.  Commissioners, 
99-65. 

Against  ezecntion. — When  the  affidavit  alleges  that  one  of  the  defend- 
ants, who  is  the  plaintiff's  debtor,  has  conspired  with  the  other,  to  give 
him  his  bond  without  substantial  consideration,  and  allow  judgment 
and  execution  thereon,  in  order  to  defraud  the  plaintiff,  the  injunction 
will  be  continued  to  the  hearing,  although  the  aefendants  may  deny  the 
fraud  in  their  answer.     Heilig  v.  Stokes,'  63-612. 

That  the  party  failed  to  sustain  his  defence,  in  an  action  through  the 
unexpected  absence  of  the  nominal  plaintiff,  whom  he  had  not  subpoe- 
naed as  a  witness,  is  no  ground  for  an  injunction  against  the  judgment 
in  such  action.     Wilder  v.  Lee,  64-50. 

A  separate  action  cannot  be  brought  by  the  judgment  debtor  to 
restrain  an  execution,  on  account  of  irregularity  in  the  judgment  or  the 
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execution.  The  proper  remedy  is  a  motion  in  the  cause.  Foard  v.  Alex- 
ander, 64-69 ;  Burke  v.  Stokely,  65-569. 

It  is  improper  to  make  a  sheriff  a  party  to  an  action  for  injunction 
against  process  which  he  has  in  his  hands.   Jarman  v.  Saunders,  64-367. 

It  is  no  ground  for  injunction  against  a  judgment,  obtained  by  the 
assignee  of  a  bankrupt  bank,  that  the  defendant,  "being  unable  to 
obtain  the  bills  of  the  bank,'*  had  tendered  in  discharge  of  the  judg- 
ment, one-half  its  amount  in  currency,  which  was  alleged  to  be  the  value 
of  such  bills.    Smith  v.  Dewey,  64-463. 

In  an  action  by  a  debtor  for  injunction  against  a  judgment  creditor, 
about  to  sell  property  under  execution,  upon  which  there  are  mort- 
gages, which  the  judgment  creditor  claims  to  be  fraudulent,  the  mort- 
gagees should  be  made  parties  to  the  action,  in  order  that  the  rights  of 
all  concerned  may  be  determined  in  one  action.     Gaster  v.   Hardie, 

75-46a  ... 

The  remedy  of  a  defendant  aggrieved  by  a  judgment  is  not  by  injunc- 
tion, but  by  an  application  to  the  court,  wherein  the  judgment  was  ren- 
dered, for  relief.     Chambers  v.  Penland,  78-53.  . 

One  in  quiet  possession  of  land,  as  owner,  may  obtain  an  injunction 
to  restrain  others  from  dispossessing  him,  by  means  of  process  obtained 
in  a  litigation  to  which  he  was  not  a  party.     Banks  v.  Parker,  80-157. 

An  injunction  will  not  lie  against  execution  on  a  judgment,  which 
might  have  been  set  aside  by  motion  in  due  time  under  {  133,  C.  C.  P., 
(1 274,  ^st).     Walker  v.  Gurley,  83-429. 

An  injunction  to  restrain  a  plaintiff  from  executing  his  judgment 
against  the  defendant  will  not  be  granted.  If  there  is  error  in  the  judg- 
ment, the  remedy  is  by  a  motion  to  modify  the  judgment  and  an  order 
suspending  proceedings.     Parker  v.  Bledsoe,  87-221. 

Where  a  judgment  debtor  applies  for  an  injunction  to  restrain  the 
sheriff  from  selling  a  contingent  interest  in  land  which  was  not  liable  to 
be  sold  under  execution,  the  injunction  should  be  refused.  Bristol  v. 
Hallyburton,  93-384. 

A  court  of  equity  will  not  interfere  by  injunction  to  stay  an  execution 
regularly  issued  upon  a  judgment  at  law,  because  the  sheriff  has  levied 
on  property  not  the  subject  of  sale  under  execution,  or  because  the 
property  belongs  to  another  than  the  judgment  debtor,  except  where 
the  property  levied  on  is  personal  property,  and  the  sheriff  and  plain- 
tiff are  both  insolvent.  Bristol  v.  Hallyburton,  93-384 ;  Gate  wood  v. 
Burns,  99-357- 

Where  a  feme  covert  was  sued  with  her  husband,  whom  she  instructed 
to  make  a  proper  defence  to  the  action,  which  he  failed  to  do  :  //  was 
heldy  no  ground  for  an  injunction  to  restrain  the  collection  of  the  judg- 
ment, in  the  absence  of  fraud.     Neville  v.  Pope,  95-346. 

Where  it  is  alleged  by  one  seeking  an  injunction  against  execution  in 
which  he  represented  that  he  was  only  surety  (but  that  fact  did  not 
appear  in  the  judgment),  that  a  contest  was  pending  between  the  judg- 
ment creditors  and  the  principal  debtor  as  to  the  allotment  of  the  lat- 
ter's  homestead  :  Held^  that  this  was  not  sufficient  to  authorize  the  court 
to  ^ant'  an  injunction  to  restrain  the  enforcement  of  the  execution 
against  the  surety.    Gatewood  v.  Leak,  99-357. 

Under  the  present  practice,  a  writ  of  possession  may  be  stayed  or 
enjoined,  upon  a  proper  application,  by  one  rightfully  in  possession, 
although  not  a  party  to  the  action  in  which  the  writ  is  issued.  Springs 
v.  Schenck,  997551. 

Where  in  claim  and  delivery  before  a  justice  of  the  peace  the  action 
was  dismissed,  and  an  order  of  restitution  made,  and  an  alternative  judg- 
ment for  the  value  of  the  property  if  not  returned,  a  restraining  order 
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will  not  be  granted  against  the  execution  issued  on  such  judgment. 
Powell  V.  Allen,  103-46. 

In  eases  of  fraud. — While  a  creditor  can  issue  execution  and  sell  prop- 
erty disposed  of  in  fraud  of  creditors,  this  does  not  prevent  a  court  of 
equity  from  restraining  the  fraudulent  donee  until  the  question  of  fraud 
can  be  tried,  so  that  the  property  can  be  sold  free  from  auy  cloud,  and 
under  The  Code  practice,  all  this  may  be  done  in  one  action.  Frank  v. 
Robinson,  96-28. 

Where  there  is  cause  for  complaint  by  stockholders  against  others, 
they  should  first  resort  to  the  remedy  prescribed  in  their  charter ;  and 
failing  in  this,  they  will  have  a  right  to  proceed  against  the  delinquents, 
and,  in  proper  cases,  injunction  will  be  granted  to  protect  the  rights  of 
parties.  A  good  cause  of  complaint  in  such  cases  is  fraud  or  serious 
injury  done,  or  about  to  be  done,  b}'  some  of  the  stockholders  or  officers, 
for  which  there  is  no  adequate  remedy  given  under  the  charter.  Moore 
V.  Mining  Co.,  104-534. 

Agahist  exercise  of  official  ftmctioBS. — The  judge  below  erred  in  granting 
an  injunction,  by  which  the  per.<»ons  in  possession  of  the  offices  of  mayor 
and  aldermen  of  a  city,  and  actually  performing  the  duties  of  those 
offices,  are  restrained  from  all  official  acts.  Campbell  v.  Wolfenden, 
74-T03. 

It  is  not  sufficient  to  allege  that  the  persons  filling  the  offices  were  not 
regularly  or  rightfully  elected ;  but  it  must  also  appear  that  they  are 
abusing  or  about  to  abuse  their  possession  of  official  power  to  the  public 
injury  ;  and  that  the  public  will  sustain  no  damage  by  the  suspension, 
for  an  indefinite  time,  of  all  city  government     Ibid. 

An  injunction  will  not  be  granted  to  restrain  or  supervise  the  exercise 
of  the  discretion  conferred  by  law  upon  public  officers  in  the  discharge 
of  their  duties.     Burwell  v.  Com'rs,  93-73. 

The  court  will  not  interfere  by  injunction  to  arrest  the  action  of  public 
officers  in  the  performance  of  a  public  duty,  such  as  the  construction  of 
a  county  fence,  unless  it  clearly  appears  that  it  is  in  violation  of  the 
Constitution  or  without  legal  warrant.     Busbee  v.  Com'rs,  93-143. 

Agrainst  a  town  ordinance. — The  remedy,  for  an  injury  resulting  from 
the  operation  of  an  unlawful  town  ordinance,  is  not  by  injunction.  The 
party  injured  has  a  complete  redress  in  an  action  for  damages.  Cohen 
V.  Com'rs,  77-2. 

Cannot  test  validity  of  a  statute. — An  injunction  does  not  lie  as  a  mode  of 
testing  the  validity  of  an  act  of  assembly.  In  proper  proceedings  to  test 
directly  the  constitutionalitv  of  the  act,  an  injunction  will  sometimes 
issue  as  an  ancillary  proceeding.     Smallwood  v.  Newbem,  90-36. 

Cannot  try  title  to  office,— This  section  does  not  apply  to  a  case  where  a 
plaintiff  brings  an  action  in  his  own  name,  alleging  that  he  is  the  tax- 
collector  of  a  county,  and  that  the  defendant  has  usurped  the  office,  and 
asking  that  he  be  restrained  from  exercising  its  functions.  It  is  confined 
to  cases  in  which  some  private  right  is  the  subject  of  controversy,  and 
not  the  title  to  a  public  office.     Patterson  v.  Hubbs,  65-119. 

Cannot  try  title  to  personal  property. — The  title  to  personal  property  can- 
not be  tried  by  injunction  :  therefore,  when  a  sheriff  levied  upon  certain 
personal  property,  which  had  been  allotted  to  the  defendant  in  the  exe- 
cution as  his  personal  property  exemption,  and  remained  in  his  posses- 
sion, and  was  restrained  by  injunction  from  selling  the  same,  it  was 
error.     Baxter  v.  Baxter,  77-118. 
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Upon  dinolution  of  a  corporation. — When  a  corporation  has  dissolved,  and 
there  is  a  contest  as  to  whether  the  party  seeking  to  collect  its  assets  is 
an  officer  of  the  same  or  not,  an  injunction  lies  till  the  hearing.  Dobson 
V.  Simon  ton,  78-63. 

In  an  action  brought  for  the  dissolution  of  a  corporation  under  acts 
1S75,  ch.  198,  the  court  after  publication  of  the  summons  has  full  control 
of  the  franchise  and  property  of  the  company,  and  an  injunction  will 
issue  to  prevent  their  being  sold  under  an  execution  in  favor  of  a  cred- 
itor.    Attorney  General  v.  Roanoke  Navigation  Co.,  84-705. 

Pending  an  appeal. — ^To  stay  proceedings,  pending  the  review  of  a  decis- 
ion of  the  clerk,  in  regard  to  the  sufficiency  or  insufficiency  of  an  under- 
taking for  an  appeal,  a  supersedeas  is  the  proper  remedy,  and  not  an 
injunctior.     Salisbury  v.  Cohen,  68-289. 

When  an  appeal  has  been  perfected  by  the  filing  of  the  required  under- 
takings, all  further  proceedings  under  the  execution  are  suspended,  by 
the  clerk  giving  notice  to  the  sheriff  of  that  fact  It  does  not  constitute 
a  case  for  iniunction,  in  an  action  against  the  sheriff  and  the  plaintiff. 
Bryan  v.  Hubbs,  69-423. 

When  a  person,  whose  land  has  been  taken  by  the  commissioners  of 
a  town  for.  public  use,  appeals  from  the  assessment  of  damages  made  by 
those  appointed  to  value  it,  he  waives  all  irregularity  in  the  proceedings 
to  condemn  the  same,  and  takes  up,  by  his  appeal,  only  the  question  of 
damages  ;  so  that  he  is  not  entitled  to  an  injunction  to  prevent  its  use 
by  the  corporation.    Johnson  v.  Rankin,  70-550. 

{2)  and  (j)  depend  upon  extrinsic  facts, 

(2)  When,  during  the  litigation,  it  shall  appear  by  affida- 
vit of  plaintiff,  or  any  other  person,  that  the  defendant  is 
doing,  or  threatens,  or  is  about  to  do,  or  procuring  or  suf- 
fering some  act  to  be  done  in  violation  of  the  plaintiff's 
rights  respecting  the  subject  of  the  action  and  tending  to 
render  the  judgment  ineffectual,  a  temporary  injunction 
may  be  granted  to  restrain  him  therefrom;  ^ 

Iniolvency. — An  allegation  of  insolvency  is  essential  to  the  granting  of 
an  injunction,  except  in  special  cases  in  which  irreparable  injury  would 
be  sustained,  though  the  defendant  is  solvent.  Dunkart  v.  Rinehart, 
87-224;  Dunkart  V.  Henry,  87-228;  McCormick  v.  Nixon,  83-113;  Jones 
V.  Hill,  64-198. 

Where  the  lessee  sues  the  lessor  in  claim  and  deliver^'  for  his  part  of 
the  crop,  and  the  lessor  is  solvent,  an  injunction  will  not  be  granted  to 
restrain  such  lessor  from  selling  the  crop.     Wilson  v.  Respass,  86-112. 

The  order  for  an  injunction  and  receiver,  upon  the  finding  that  the 
trustee  was  insolvent  and  had  misapplied  the  rents  and  profits,  was 
properly  granted.     Albright  v.  Albright,  91-220. 

IrxepanUe  injury. — Where  a  defendant  gave  a  railroad  company  license 
in  writing  to  cross  his  lands  if  they  would  open  a  street  upon  his  prem- 
ises in  consideration  of  being  allowed  to  do  so,  and  the  company  ran 
across  his  lands  and  did  not  open  the  street,  and  were  notified  by  him 
that  he  would  re-possess  the  land  occupied  by  the  track  if  they  did  not 
open  the  street  in  fifteen  days:  Held  to  be  a  threat  of  irreparable  injury. 
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which  entitles  the  company  to  an  injunction  until  the  final  hearing. 
Railroad  v.  Battle,  66-540. 

An  injunction  will  be  granted,  until  the  hearing,  where  the  plaintiff 
alleges  irreparable  injury  and  makes  out  an  apparent  case.  Marshall  v. 
Commissioners,  89-103. 

It  is  not  sufficient  for  the  plaintiff  to  allege. in  general  terms  that  the 
injury  will  be  irreparable,  but  he  must  set  out  such  facts  as  will  enable 
the  court  to  see  what  the  injury  is,  and  the  probability  that  it  will  hap- 
pen.    Frink  v.  Stewart,  94-484. 

Where  iigury  ie  co^Jectiiral. — The  use  of  water  by  an  upper  proprietor 
will  not  be  restrained  in  favor  of  a  lower  proprietor  while  the  damage  is 
as  yet  conjectural  merely  and  denied  by  the  defendant,  and  when  the 
injury,  if  any,  can  be  adequately  compensated  by  damages.  Walton  v. 
Mills,  86-280'. 

Where  the  evidence  is  conflicting. — An  injunction  will  be  continued  to 
the  hearing  to  retaiu  control  of  a  trust  fund  in  dispute,  where  there  is  a 
reasonable  probability  that  the  plaintiff  is  entitled  to  relief  and  th^  evi- 
dence is  conflicting.     Morris  v.  Willard,  84-293. 

The  courts  will  not  dissolve  injunctions  till  the  hearing,  where  it  is 
apparent  from  the  pleadings  and  proofs  and  there  is  serious  dispute 
about  the  facts  and  doubts  as  to  the  relief  sought  Durham  v.  Railroad, 
104-261. 

Against  erroneous  Judgment. — Where  the  court  has  jurisdiction,  errors 
in  the  judgment  cannot  be  corrected  by  an  injunction,  but  only  by 
appeal,  except  where  fraud  is  alleged.     Neville  v.  Pope,  95-346. 

Against  cutting  timber. — Does  not  lie  to  restrain  from  cutting  timber, 
unless  the  defendant  is  insolvent.  McCormick  v.  Nixon,  83-113.  See 
8  625,  posL 

An  injunction  will  not  be  granted  to  prevent  the  cutting  of  trees  for 
timber,  unless  from  the  insolvency  of  the  alleged  trespasser  compensa- 
tion in  money  cannot  be  had.     Dunkart  v.  Rinehart,  87-224. 

It  is  not  now  necessary,  in  an  application  for  an  injunction  to  enjoin 
a  trespass  on  land,  to  allege  the  insolvency  of  the  defendant,  when  the 
trespass  is  continuous  in  its  nature,  or  is  the  cutting  and  destruction  of 
timber  trees.     (Ch.  401,  Laws  1885.)     Lumber  Co.  v.  Wallace,  93-22. 

Where,  in  an  action  to  recover  land,  the  plaintiff  applied  for  and 
obtained  an  injunction  against  the  cutting  and  removing  timber  by  the 
defendant,  ana  the  latter,  in  his  answer,  denied  the  plaintiff's  title, 
averred  title  in  himself,  and  alleged  that  the  plaintiff  was  cutting  and 
carrying  away  timber  which  was  of  peculiar  value  for  manufacturing 
purposes:  It  was  held^  that  while  the  courts  should  be  reluctant  to  inter- 
fere with^<7«fl  fide  industries  and  enterprises  by  injunction,  they  would 
require  the  plaintiffs  to  g^ve  bonds  to  answer  the  defendants  in  possible 
damages,  and  would  also  appoint  a  receiver,  who  should  take  and  state 
accurate  accounts  of  the  timber  cut  and  removed  by  the  plaintiffs,  until 
the  cause  should  be  heard  ou  its  merits,  notwithstanding  the  plaintiffs 
are  solvent.     Ibid. 

While  the  act  of  1885  (ch.  401)  dispenses  with  the  necessity  for  an 
allegation  of  insolvency  of  the  person  against  whom  an  injunction  is 
sought  to  restrain  a  trespass  continuous  in  its  nature,  or  the  cutting  of 
timber  trees,  it  does  not  limit  the  discretion  of  the  court  to  make  such 
orders  as  may  be  necessary  to  protect  the  rights  of  the  parties  pending 
the  litigation;  and  where  the  trespass  is  admitted  or  proved,  the  court 
should  require  the  defendants  to  execute  a  bond  to  secure  the  plaintiffs 
against  any  damages  they  ma}^  recover  upon  the  final  determination  of 
the  action,  and,  upon  failure  to  do  so,  appoint  a  receiver  or  make  such 
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otber  order  as  may  be  necessary  to  secure  the  rights  of  the  parties. 
Ousby  V.  Neal,  99-146. 

A  judgment  is  now  a  lien  upon  land  to  which  the  debtor  is  entitled  as 
a  homestead,  and  when  the  land  is  not  worth  more  than  $1,000,  and 
much  of  its  value  consists  in  timber  trees,  the  debtor  or  other  person  to 
whom  he  has  sold  them,  may  be  enjoined  from  cutting  such  trees  for 
profit    Jones  v.  Britton,  102-166. 

Against  sale  nnder  mortgage. — When  a  vendee  of  land  secures  the  pur- 
chase-money by  mortgage,  makes  valuable  improvements,  and  after 
default  obtains  an  injunction  to  restrain  a  sale,  the  defendants  (the 
vendors)  have  a  right  to  have  a  receiver  appointed.  Howes  v.  Mauney, 
66-218. 

A  party  who  purchases  land  must,  in  general,  look  to  his  vendor  alone 
for  a  title ;  and  in  the  absence  of  a  warranty  and  of  fraud,  the  doctrine 
of  caveat  emptor  applies  between  the  vendor  and  the  vendee.  Where  A, 
a  corporation,  purchased  from  B,  land  sold  under  a  mortgage,  and  on 
the  same  day  mortgaged  the  land  to  C,  the  fact  that  D  claimed  title  to 
the  land,  and  had  brought  an  action  to  assert  that  title,  is  not  sufficient 
ground  for  an  injunction  against  C,  restraining  the  sale  of  the  land  under 
his  mortgage,  although  A,  at  the  time  of  purchasing  the  land,  was 
ignorant  otthe  claim.  Gold  Amalgamating  Co.  v.  Ore  Dressing  Co., 
73-468. 

The  plaintiff  instituted  an  action  against  the  defendants  for  an  account, 
whereupon  the  defendants,  under  powers  contained  in  certain  mort- 

gages  executed  to  them  by  the  plaintiff,  advertised  his  land  for  sale;  there 
ad  been  numerous  dealings  between  the  parties  for  many  years,  and 
the  status  of  the  account  was  in  dispute :  Heldy  that  the  defendants 
should  be  restrained  from  selling  under  the  mortgages,  until  the  action 
for  account  is  tried  and  the  balance  due  ascertained  by  judgment  Cape- 
hart  V.  Biggs,  77-261. 

Where  there  have  been  mutual  dealings  between  the  parties,  several 
mortgages  given  and  the  balance  due  from  the  mortgagor  is  in  dispute, 
a  sale  advertised  under  the  power  given  in  the  mortgage  should  be 
enjoined  until  the  balance  is  ascertained  and  declared  by  a  decree  of  court 
Purnell  v.  Vaughan,  77-268  ;  Bridgers  v.  Morris,  90-32. 

An  injunction  against  carrying  out  a  contract  of  sale,  made  under  a 
power  contained  in  a  mortgage,  will  not  be  granted  where  the  relief 
which  the  plaintiff  claims  is  not  sought  until  after  the  sale  is  made  and 
the  rights  of  purchasers  have  intervened.  The.  plaintiff  should  have 
attended  at  the  sale  and  griven  notice  of  his  claims.     Pender  v.  Pitman, 

84-372. 

An  injunction  to  restrain  a  sale  under  a  mortgage  given  to  secure  a 
usurious  debt  will  be  refused  if  the  mortgagee  waive  the  usurious  part 
of  the  contract     Manning  v.  Elliott,  92-48. 

Where  it  appears  in  an  application  to  enjoin  a  mortgagee  from  selling 
the  mortga^d  property  under  the  power  of  sale,  that  there  are  many 
and  complicated  accounts  between  the  mortgagor  and  mortgagee,  and 
the  balance  due  is  uncertain,  the  court  will  restrain  the  execution  of  the 
power  of  sale  until  an  account  can  be  stated  and  the  amount  due  ascer- 
tained. In  such  case,  the  rule  which  requires  a  mortgagee,  in  certain 
cases,  to  pay  the  amount  admitted  to  be  due  before  the  injunction  will 
be  granted,  does  not  apply,  because  no  definite  sum  is  known  to  be  due. 
Harrison  v.  Bray,  92-480 ;  Gooch  v.  Vaughan,  92-610. 

A  mortgagee  will  not  be  restrained  because  he  failed  to  give  mort- 
gagor ninety  days*  notice  of  his  intention  to  foreclose.  Such  notice  is 
unnecessary.  Bridgers  v.  Morris,  90-32 ;  Manning  v.  Elliott,  92-48 ; 
Carver  v.  Brady,  104-219. 


300  CLARK'S  CODE  OF  CIVIL   PROCEDURE. 

Before  one  can  ask  the  court,  bj  injunction,  to  restrain  a  sale  tinder 
mortgage,  on  account  of  usurious  interest  charged,  he  must  pay  what 
is  justly  due,  principal  and  interest  He  who  would  have  equity  must 
do  equity.     Cook  v.  Patterson,  103-127  ;  Carver  v.  Brady,  104-219. 

▲g^ainst  receiving  fbes  of  oiftce. — An  injunction  does  not  lie  to  prevent 
the  incumbent  of  an  office  receiving  the  fees  thereof  pending  litigation 
in  regard  to  his  right  to  the  office.   Patterson  v.  Hubbs,  65-1 19.    See  {  6ro. 

Against  working  a  mine. — Will  not  be  granted  to  stop  the  working  of  a 
gold  mine,  but  if  defendant  is  insolvent  a  receiver  will  be  appointed. 
Parker  v.  Parker,  82-165. 

Against  working  turpentine  trees. — An  injunction,  restraining  defend- 
ants from  working  turpentine  trees,  when  the  answer  meets  every  mate- 
rial allegation  of  the  complaint,  and  the  mischief  complained  of  is  not 
irreparable,  (no  other  affiaavits  being  filed  by  the  plaintiff)  will  be  dis- 
solved upon  the  hearing  of  the  complaint  and  answer.  Bell  v.  Chad- 
wick,  71-329. 

Seats  and  profits. — When  a  mortgagor  remains  in  possession  after  the 
date  of  forfeiture,  and  is  alleged  to  be  insolvent  and  disposing  of  the 
crop  raised  on  the  premises,  m  an  action  to  recover  rental  for  the  time 
elapsing  after  forfeiture,  the  mortgagee  is  entitled  to  an  injunction  to 
restrain  such  sale  pending  the  action.    Jones  v.  Hill,  64-198. 

Pending  an  action  for  the  recovery  of  land,  an  injunction  does  not  He, 
restraining  the  defendant  from  enjoying  the  fruits  of  his  possession  and 
claim  of  title  ;  and  especially  where  it  does  not  appear  that  the  plain- 
tiff will  lose  the  fruits  of  his  recovery  if  he  establishes  his  title.  Bald- 
^4n  v.  York,  71-463. 

Where  a  plaintiff  sues  in  fortna  pauperis  to  recover  land,  and  during 
the  pendency  of  the  suit  takes  possession  of  a  part  thereof  and  resists 
the  re-occupation  by  defendant,  an  order  for  an  injunction  and  a  receiver 
to  take  control  of  the  usurped  premises  and  secure  the  rents  and 
profits,  upon  the  defendant's  application,  is  properly  granted.  Hortou 
V.  White,  84-297. 

(3)  And  where,  during  the  pendency  of  an  action,  it 
shall  appear  by  affidavit  of  plaintiff  or  any  other  person, 
that  the  defendant  threatens,  or  is  about  to  remove  or  dis- 
pose of  his  property,  with  intent  to  defraud  the  plaintiff,  a 
temporary  injunction  may  be  granted  to  restrain  such 
removal  or  disposition. 

▲g^nst  removal  or  distribntion  of  ftud. — An  injunction  will  be  continued 
to  the  hearing  to  retain  control  of  a  trust  fund,  when  the  rights  of  the 
parties  are  doubtful,  and  the  defendant  threatens  to  remove  the  fund 
beyond  the  jurisdiction  of  the  court.  In  such  case  the  court  may  allow 
the  defendant  to  dispose  of  the  property,  upon  his  giving  bond  to  pro- 
tect the  other  claimants.     Prank  v.  Robinson,  96-28. 

The  trustee  should  be  restrained  from  paying  any  part  of  the  proceeds  of 
sale  coming  into  his  hands  until  the  controversy  is  determined.  Rob- 
erts V.  Lewald,  107-305. 

Bee.  SS9.    At  what  time  granted;  a  copy  of  affidavit  to  be 
served^    C.  C.  P.,  s.  190. 

The  injunction  may  be  granted  at  the  time  of  commenc- 
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ing  the  action,  or  at  any  time  afterwards,  before  judgment ; 
upon  its  appearing  satisfactorily  to  the  judge,  by  the  affi- 
davit of  the  plaintiff,  or  of  any  other  person,  that  sufficient 
grounds  exist  therefor.  A  copy  of  the  affidavit  must  be 
served  with  the  injunction. 

Cannot  itsne  befbre  lummons. — An  injunction  granted  before  the  issuing 
of  the  summons  in  the  action  is  premature  and  irregular.  Patrick  v. 
Joyner,  63-573;  Trexler  v.  Newsom,  88-13  ;  Grant  v.  Edwards,  90-31. 

See  cases  cited,  {  341,  post, 

SunmoBf  need  not  be  served. — The  issuing  of  the  summons  is  the  com- 
mencement of  the  action,  and  it  is  not  necessary  that  it  shall  be  served 
before  the  injunction  or  restraining  order  is  made.  Fleming  v.  Patter- 
son, 99-404. 

One  who  willfully  disobeys  an  injunction  or  restraining  order,  is  guilty 
of  contempt,  though  the  summons  in  the  action  may  not  have  been 
served  upon  him.     Ibid, 

▼aiver  of  irregnlarity. — An  injunction  order  can  only  be  granted  at 
the  time  of  the  issue  of  the  summons  or  afterwards.  If  it  be  granted 
before,  or  if  it  direct  the  issue  of  a  summons,  it  is  irregular,  and  will  be 
dissolved  on  motion.  But  if  the  defendant  answer  the  complaint,  and 
objection  be  not  taken  till  the  trial,  the  irregularity  is  deemed  to  have 
been  waived,  and  the  court  will  not  notice  it,  sua  sponte.  Heilig  v. 
Stokes,  63-612 ;  McArthur  v.  McEachin,  64-72 ;  Hirsh  v.  Whitehead, 
65-516. 

Affidavit. — In  an  application  for  injunction,  an  affidavit  hj  one  not  a 
party  to  the  action,  that  what  he  has  stated  in  the  complaint  is  true,  can- 
not be  considered,  he  having  stated  nothing  in  the  complaint.  Martin 
V.  Sloan,  69-128. 

Yerification  of  affidavit. — The  affidavit  for  a  provisional  remedy  is  suffi- 
ciently verified,  when  made  before  a  commissioner  of  this  state,  resi- 
dent in  another  state,  and  authenticated  by  his  official  seal  and  signa- 
ture.    Young  V.  Rollins,  85-485. 

Sec.  340.    Injunction  after  answer  allowed  upon  notice. 
C.  C.  P.,  8. 191. 

An  injunction  should  not  be  allowed  after  the  defendant 
shall  have  answered,  unless  upon  notice,  or  upon  an  order 
to  show  cause;  but  in  such  case  the  defendant  may  be 
restrained  until  the  decision  of  the  judge  granting  or  refus- 
ing the  injunction. 

Votice  essential. — An  order  to  restrain  proceedings  for  more  than  twenty 
da^'S,  made  by  a  judge  at  chambers,  without  notice  to  the  adverse  party, 
will  be  set  aside  on  motion.    Foard  v.  Alexander,  64-69. 

^^  3i  594  an<^  595 1  /^s/,  and  cases  there  cited. 

It  is  error  to  grant  an  injunction  staying  execution  on  a  judgment, 
without  (i)  notice  to  the  plamtiff,  and  (2)  an  undertaking  for  at  least  a 
sum  equal  to  the  judgment    Paison  v.  Mcllwaine,  72-312. 
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Actual  notice. — When  the  injunction  is  granted  in  term,  a  party  to  the 
action  is  fixed  with  notice.     Hemphill  v.  Moore,  104-379. 

See.  341  •     Undertaking  upon  injunction;  damages,  how 
ascertained,    C  C.  P.,  s.  192. 

Upon  granting  a  restraining  order  or  an  order  for  an 
injunction,  the  judge  shall  require  as  a  condition  precedent 
to  the  issuing  thereof,  that  the  clerk  shall  take  from  the 
plaintiff  a  written  undertaking,  with  sufficient  sureties  to  be 
justified  before,  and  approved  by,  the  said  clerk,  or  by  the 
judge,  in  an  amount  to  be  fixed  by  the  judge,  to  the  eflFect 
that  the  plaintiff  will  pay  to  the  party  enjoined  such  dam- 
ages, not  exceeding  an  amoutit  to  be  specified,  as  he  may 
sustain  by  reason  of  the  injunction,  if  the  court  shall 
finally  decide  that  the  plaintiff  was  not  entitled  thereto. 
The  damages  may  be  ascertained  by  a  reference  or  other- 
wise, as  the  judge  shall  direct,  and  the  decision  of  the  court 
thereupon  shall  be  conclusive  as  to  the  amount  of  damages^ 
upon  all  the  persons  who  have  an  interest  in  the  under- 
taking. 

Kg  nndertaldiig  filed. — SembUy  that  an  injunction  granted  without 
requiring  an  undertaking,  is  irregular,  but  not  void.     Sledge  v.  Blum, 

63-374. 

It  is  error  to  grant  an  injunction  without  requiring  the  plaintiff  to  g^ve 
the  undertaking  required  by  this  section,  ana  such  order  must  be  vaca- 
ted on  motion.  Sledge  v.  Blum,  63-374  ;  Hirsh  v.  Whitehead,  65-516 ; 
Faison  v.  Mcllwaine,  72-312  ;  Miller  v.  J'arker,  73-58. 

Undertakiiig  filed  but  no  snmmons  issued. — If  an  injunction  bond  has  been 
filed  without  the  issue  of  summons,  judgment  for  costs  and  damages 
may  still  be  rendered  against  the  principal  and  sureties  thereto.  McAr- 
thur  V.  McEachin,  64-72. 

Deposit  in  lien  of  nndertaking. — Where  an  injunction  order  requires  the 
plaintiff  to  give  an  undertaking  with  sufficient  sureties,  it  seems  that  a 
deposit  in  money  of  the  sum  named  will  suffice ;  at  least,  the  giving  of 
the  undertaking  before  a  motion  to  vacate,  ailer  having  made  such  a 
deposit,  will  prevent  the  order  being  vacated  on  that  account.  Richards 
v.  Baurman,  65-162. 

Undertaking  mnst  specify  amount. — ^The  injunction  bond  is  not  void  though 
no  amount  is  named  therein.     Gold  Co.  v.  Ore  Co.,  79-48. 

Amount  fixed  \j  the  Judge. — ^The  amount  of  the  undertaking  to  be  given 
upon  the  granting  of  an  injunction  or  restraining  order  must  be  fixed  by- 
the  judge,  and  while  it  may  be  executed  and  the  sureties  allowed  to 
justify  before  the  clerk,  the  latter,  in  that  respect,  is  the  mere  servant 
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of  the  judge,  who  may  revise  his  action,  and  from  the  latter  no  appeal 
lies.     Bynum  v.  Com'rs,  101-412. 

Judge  can  pass  upon  sufficiency  of  sureties. — The  judge  has  the  right  to 
take  Uie  bond  and  to  determine  the  sufficiency  of  the  sureties.  The 
judge  is  not  concluded  by  the  action  of  the  clerk  in  passing  upon  their 
sufficiency.  A  motion  to  the  judge  to  approve  the  bond  requires  no 
notice  to  the  other  side.    Sternberger  v.  Hawley,  85-141. 

Damages  against  the  plaintiff  and  bond,— Fees  paid  to  counsel,  beyond  the 
sums  allow^  to  be  recovered  by  the  party  prevailing  in  the  action,  under 
Title  XII  of  The  Code  (not  then  repealed),  are  not  a  part  of  the  damages 
sustained  by  reason  of  the  injunction.     Hyman  v.  Devereux,  65-588. 

In  ascertaining  the  damages  sustained  by  reason  of  an  injunction  stay- 
ing proceedings,  reference  must  be  had  to  its  effect  on  the  debt,  the  col- 
lection of  which  was  enjoined.  If  the  defendant  has  become  insolvent 
during  its  continuance,  the  whole  debt  should  be  included  ;  if  his  condi- 
tion is  unchanged,  only  the  costs  and  disbursements  in  the  proceeding 
for  injunction.     McKesson  v.  Hennessee,  66-473. 

A  separate  action  cannot  be  brought  upon  an  injunction  bond  for  dam- 
ages ;  nor  is  it  a  proper  injunction  bond  if  it  specifies  no  amount  Gold 
Co.  V.  Ore  Co.,  79-48. 

Quaere,  whether  a  jury  trial  is  a  matter  of  right  upon  the  question  of 
such  damages.     Ibid. 

To  entitle  the  defendant  to  recover  damages,  he  must  show  want  of 
probable  cause,  or  malice,  in  the  plaintiff.     Burnett  v.  Nicholson,  79- 

548. 

It  seems  the  damages  are  recoverable  on  a  restraining  order  as  upon 

an  injunction,  and  whether  a  bond  is  given  or  not.     ihid. 

Sec.  342.    Order  to  show  cause;  restraint  in  tlie  meantime. 
C,  C  JP.,  s.  193. 

If  the  judge  deem  it  proper  that  the  defendant,  or  any  of 
several  defendants,  should  be  heard  before  granting  the 
injunction,  an  order  may  be  made  requiring  cause  to  be 
shown,  at  a  specified  time  and  place,  why  the  injunction 
should  not  be  granted  ;  and  defendant  may,  in  the  mean- 
time, be  restrained. 

Votiee. — An  injunction  to  restrain  collection  should  never  be  allowed 
except  on  notice  to  the  adverse  party,  and  then  only  on  the  party  apply- 
ing giving  bond  in  a  sum  at  least  equal  to  the  judgment  sought  to  be 
restrained.     Faison  v.  Mcllwaine,  72-312  ;  Foard  v.  Alexander,  64-69. 

8ec.  343.  Injunction  to  suspend  business  of  corporation  not 
granted,  unless  undertaking  is  given.   C.  C.  I*.,  s.  194. 

An  injunction  to  suspend  the  general  and  ordinary  busi- 
ness of  a  corporation  shall  not  be  granted  without  due  notice 
of  the  application  therefor,  to  the  proper  officers  of  the 
corporation,  except  where  the  state  is  a  party  to  the  pro- 
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ceeding,  unless  the  plaintiff"  shall  give  a  written  undertak- 
ing, executed  by  two  sufficient  sureties,  to  be  approved  by 
the  judge,  to  the  effect  that  the  plaintiff*  will  pay  all  dam- 
ages, not  exceeding  the  sum  to  be  mentioned  in  the  under- 
taking, which  such  corporation  may  sustain  by  reason  of 
the  injunction,  if  the  court  shall  finally  decide  that  the 
plaintiff"  was  not  entitled  thereto.  The  damages  may  be 
ascertained  by  a  reference,  or  otherwise,  as  the  court  shall 
direct. 

Sec*  344*    Injunction  without  notice,  vacated  or  modified 
upon  notice.    C*  C.  P.,  8. 195* 

m 

If  the  injunction  be  granted  without  notice,  the  defend- 
ant, at  any  time  before  the  trial,  may  apply,  upon  ten  days' 
notice  to  the  judge  having  jurisdiction  thereof,  to  vacate  or 
modify  the  same.  The  application  may  be  made  upon  the 
complaint  and  the  aflBidavits  on  which  the  injunction  was 
granted,  or  upon  the  affidavits  on  the  part  of  the  defend- 
ant, with  or  without  answer  ;  but  if  no  such  application  be 
made,  the  injunction  shall  continue,  and  be  in  force  until 
such  application  shall  be  made  and  determined  by  the  judge, 
and  a  verified  answer  has  the  effect  only  of  an  affidavit. 

What  Judge  has  juriBdiction  to  yacate. — A  judge  haa  no  power  to  vacate 
injunctions  except  in  his  own  district ;  but  a  judge  who  exchanges  dis- 
tricts with  another,  for  a  whole  circuit  or  for  a  series  of  courts,  becomes 
the  judge  of  that  district  during  the  continuance  of  such  courts.  Bear 
V.  Cohen,  65-511 ;  Morris  v.  Whitehead,  65-637. 

The  practice  under  this  section  previous  to  the  act  of  i876-'77,  was, 
in  effect,  that  any  judge  of  a  superior  court  might  issue  an  injunction 
order  or  order  of  restraint,  but  only  the  judge  of  the  district  in  which 
the  county  was  located,  where  the  action  was  triable,  csuld  hear  a 
motion  to  modify  or  vacate  such  order.  Mauney  v.  Commissioners, 
71-486. 

The  judge  of  an  adjoining  district  can  now,  in  certain  circumstances, 
hear  an  application  upon  a  restraining  order,  (under  acts  1881,  ch.  51). 
Galbreath  v.  Everett,  84-546.     See  §  336,  ante, 

Kodification  without  notice. — A  judge  may  modify  an  injunction,  yxgpn 
application  of  the  defendant,  without  notice^  if  he  found  his  action 
solely  upon  the  affidavits  of  the  plaintiffs.  He  cannot  in  such  case  hear 
any  affidavits  or  consider  the  answer  of  the  defendants.  Sledge  v.  Blum, 

63-374. 
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Iqjiuietlosi  will  be  diisolyed,  wlien. — Where  the  defendant  on  the  filing  of 
his  answer  fully,  completely  and  directly  denies  the  facts  on  which  any 
equity  in  plaintiff's  favor  arose,  it  is  his  right  to  have  the  injunction 
dissolved^  in  all  cases  of  common  injunctions.  Heilig  v.  Stokes,  63-612; 
Capehart  v.  Mhoon,  45-30;  Paison  v.  Mcllwain,  72-312  ;  Perry  v.  Mich- 
aux,  79-94 ;  Walker  v.  Gurley,  83-429 ;  Perkins  v.  Howell.  40-24 ; 
Sharpe  v.  BLing,  38-402  ;  Riggsbee  v.  Durham,  98-81. 

Where  e^  restraining  order  has-been  obtained  and  continued  until  the 
term  when  the  defendants  were  summoned  to  answer,  and  upon  their 
answer  being  filed  the  judge  refuses  to  grant  the  injunction,  on  consid- 
eration of  the  complaint  and  answer :  This  is  not  error,  where  the 
answer  denies  all  the  allegations  of  the  complaint.     Woodfin  v.  Beach, 

70-455. 

The  plaintiffs,  tax-payers  in  a  township,  obtained  an  order,  restrain- 
ing the  defendants  from  collecting  certain  taxes  to  pay  the  accumulated 
debt  of  the  township,  and  to  defray  the  current  expenses  thereof,  alleg- 
ing in  their  complaint  that  the  debt  was  fraudulent,  had  never  been 
legally  audited,  and  had  been  ordered  by  the  defendants  to  be  paid  as  a 
whole,  "or  in  a  batch,"  and  not  each  claim  separately.  The  answer  of 
tlie  defendants  denies  each  and  every  material  allegation  in  the  com- 
plaint, and  no  other  affidavits  were  filed :  //eld,  that  his  Honor,  who 
heard  the  cf&se  after  the  answer  was  filed,  did  not  err  in  vacating  the 
temporary  restraining  order  and  suffering  the  defendants  to  collect  the 
tax  alrq^dy  levied..    Mitchell  v.  Commissioners,  74-487. 

• 

.  Ii\]iinetion  will  not  be  dlBsolved,  when. — Upon  a  motion  to  dissolve  an 
injunction,  where  a  fund  has  been  taken  in  custody  of  the  law,  the  rule 
is,  that  as  the  court  has  hold  of  it,  it  will  not  let  it  go,  if  the  plaintiff 
show  probable  cause,  from  which  it  may  be  reasonably  inferred  that  he 
will  be  able  to  make  out  his  case  on  the  final  hearing.  On  the  contrary. 
if  it  appear  from  the  pleadings  and  affidavits  that  there  is  not  probable 
cause,  the  injunction  will  be  dissolved.     Cra^xoff  v.  Morehead,  67-422'. 

Where  the  injunctive  relief  sought  is  not  auxiliary  to  another  and 
main  relief,  but  is  the  main  relief  itself  and  the  object  of  the  action,  the 
dissolution  of  the  injunction  would  be  equivalent  to  a  dismissal  of  the 
action,. and  in  such  case  the  court  will  not  dissolve  the  injunction  where 
a  reasonable  doubt  exists  whether  the  equity  of  the  complaint  is  suffi- 
ciently negatived  by  the  answer.  Lowe  v.  Commissioners,  70-532  ; 
Marshall  v.  Commissioners,  89-103. 

In  an  application  for  a  special  injunction,  when  the  property  is  in 
cusiodta  legis,  the  court  will  not  let  go  the  property  and  allow  the  same 
to  be  sold,  if  there  is  a  probability  that  the  merits  are  with  the  plaintiff, 
notwithstanding  the  defendant's  answer  denies  the  allegation  upon 
which  such  application  is  founded.  Where  the  material  facts  of  the 
plaintifTs  complaint  are  not  denied,  the  injunction  will  most  certainly 
oe  continued  to  the  hearing.     Ponton  v.  McAdoo.  71-101. 

Where,  in  an  action  to  obtain  a  perpetual  injunction,  the  plaintiff 
appears  to  be  acting  in  good  faith,  and  sets  out  a  pritna  facie  case,  and 
the  defendant  confesses  and  avoids  the  allegations  of  the  complaint, 
and  answers  only  on  information  and  belief,  the  injunction  should  be 
continued  to  the  hearing.    Turner  v.  Cuthrell,  94-239. 

In  common  injunctions,  where  proceedings  at  law  are  arrested  by  the 
injunction,  the  rule  is  to  dissolve  it,  when  the  allegations  in  the  com- 
plaint are  fully  and  fairly  denied  by  the  answer ;  but  special  injunc- 
tions, which  are  in  aid  of  a  suit  pending  and  whose  object  is  to  secure  to 
the  plaintiff  the  benefit  of  the  action,  will  not  be  dissolved,  when  it 
appears  to  the  court  by  affidavits  or  otherwise,   that  there  is  probable 
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ground  for  the  primary  equity,  and  a  reasonable  apprehension  of  irrep- 
arable loss.    Tobacco  Co.  v.  McElwee,  94-425. 

Where  the  complaint  states  facts  sufficient  to  authorise  a  temporary 
injunction,  and  the  answer  raises  serious  issues,  the  determination  of 
which  is  doubtful,  it  is  not  error  to  continue  the  injunction  till  the 
hearing  upon  the  merits,  especially  when  it  appears  that  the  subject 
matter  of  the  action  will  remain  unimpaired.     Whitaker  v.  Hill,  96-2. 

Appeal — Quoerey  if  an  appeal  lies  from  an  order  vacating,  refusing  or 
granting  an  injunction.     French  v.  Wilmington,  75-387. 

Op  the  hearing  of  an  appeal  from  an  order  granting  or  refusing  an 
injunction,  the  supreme  court  will  review  the  findings  of  fact  of  the 
judge  below.    Jones  v,  Boyd,  80-258. 

A  decree  or  order  granting  or  dissolving- an  injunction,  is  not  vacated 
by  an  appeal.     Green  v.  Griffin,  95-50 

On  appeal  the  court  will  review  findings  of  facts  on  an  application  to 
continue  an  injunction  to  the  hearing.     Evans  v.  Railroad,  96-47. 

Sec,  345.  Application  to  modify  or  vacftfe  upon  affidavit 
may  be  opposed  by  affidavit,    C\  C.  P.,  «.  19H. 

If  the  application  be  made  upon  affidavits  on  the  part  of 
the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose 
the  same  by  affidavits  or  other  proof,  in  addition  to  those 
on  which  the  injunction  was  granted. 

Answer  treated  as  an  aiBdavlt. — The  answer  under  the  present  practice, 
in  an  application  to  vacate  an  injunction,  is  itself  but  an  affidavit  when 
verified  and  the  plaintiff  may  introduce  other  affidavits  to  support  the 
allegations  in  his  complaint.  The  answer  is  not,  as  it  was  formerly 
when  responsive  to  the  bill,  and  fair  and  frank  in  its  statements,  con- 
clusive on  the  subject  of  the  dissolution  of  an  injunction,  but  pnly  has 
the  effect  of  an  affidavit.    Tobacco  Co.  v.  McElwee,  94-425. 

Additional  ai&davits  by  plaintiif. — When  a  defendant,  upon  a  motion  to 
vacate,  usesliis  answer  as  an  affidavit,  the  plaintiff  may  file  counter-affi- 
davit.    Howerton  v.  Sprague,  64-451. 

When  the  defendant  meets  the  plaintiff's  allegations  by  counter-affi- 
davits, it  is  competent  for  the  plaintiff  to  support  his  original  affidavits 
by  others  and  in  reply  to  those  offered  by  the  defendant  Young  v. 
Rollins,  85-485. 

Note. — ^The  additional  affidavits  will  be  allowed  in  the  case  of  attach- 
ment proceedings,  to  cure  the  defects  in  the  original  affidavit  Clark  v. 
Clark,  64-150. 

Sec.  H40.  Restraining  m*der  shall  not  be  granted  for  tnore 
than  twenty  days  withotU  noti4ief  btit  continue  until  dis^ 
solved  on  notice.    C.  C  P.,  s.  345. 

No  restraining  order,  or  order  to  stay  proceedings  for  a 
longer  time  than  twenty  days,  shall  be  granted  by  a  judge 
out  of  court,  except  upon  due  notice  to  the  adverse  party ; 
but  the  said  order  shall  continue  and  remain  in  force  until 
vacated  upon  notice. 
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Diimlssed  if  Gontiniuaoe  not  moved  for. — If  a  party,  who  has  obtained  a 
temporary  restraining  order,  does  not  appear  and  ask  for  its  continu- 
ance at  the  time  fixed  for  the  hearing,  the  application  may  be  dismissed 
without  going  into  the  merits.    Coward  v.  Chastain,  99-443. 

Cannot  bo  granted  Ibr  more  than  twenty  days. — An  order  to  stay  proceed- 
ings for  a  longer  time  than  twenty  days,  made  by. a  judge  at  chambers 
and  without  notice  to  the  adverse  party,  will  be  set  aside  on  motion. 
Foard  v.  Alexander,  64-69. 

Note. — For  the  practice  as  to  injunctions  and  receivers,  obtaining  prior 
to  the  C.  C.  P.,  see  Battle's  Digest,  vol.  3,  pp.  252-284. 
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See*  fi47*    In  what  actions  attachment  may  be  issued.    C 

A  warrant  of  attachment  against  the  property  of  one  or 
more  defendants  in  an  action,  may  be  granted  upon  the 
application  of  the  plaintiff,  as  specified  in  this  chapter, 
when  the  action  is  to  recover  a  sum  of  money  only,  or  dam- 
ages for  one  or  more  of  the  following  causes : 

(i)  Breach  of  contract,  express  or  implied  ; 

(2)  Wrongful  conversion  of  personal  property ; 

(3)  Any  other  injur)'  to  personal  property,  in  consequence 
of  negligence,  fraud,  or  other  wrongful  act. 

No  summons. — If  no  summons  issued  in  the  action,  the  warrant  of 
attachment  is  not  only  irregular,  but  void.     Marsh  v.  Williams,  63-371. 

Snmmons  returnable. — Notwithstanding  the  provisions  of  its  eleventh 
section,  the  act  of  i868-*9,  ch.  76,  is  to  be  construed  as  requiring  the 
summons  in  cases  where  the  defendant  is  a  non-resident  to  be  returned 
to  the  term  of  the  court,  though  that  section  requires  the  warrant  of 
attachment  to  be  returned  before  the  clerk.     Backalan  v.  Littlefield, 

64-233. 
Where  a  summons  was  made  returnable,  and  the  complaint  and  answer 

in  chief  were  filed  before  the  clerk  (July,  1869),  and  he  returned  the  case 

to  the  next  term,  the  docket  of  which  showed  the  names  of  the  respective 

counsel  marked  to  such  case:  Held,  that  at  spring  term,  1870,  it  was 

competent  for  the  judge  to  amend  the  summons  by  making  it  returnable 

to  the  term,  in  accordance  with  the  act  of  186&-9,  ch.  76.     Thomas  v. 

Womack,  64-657. 

The  ninth  section  of  the  act  of  i868-*9  (repealed  by  ch.  28  of  the  acts 

of  1 869-' 70)  was  unconstitutional.     Latham  v.  Whitehurst,  69-33. 

Ancillary  remedy. — Under  the  C.  C.  P.,  an  attachment  is  not  the  founda- 
tion of  an  independent  action,  but  an  ancillary  remedy  collateral  to  the 
action.     Toms  v.  Warson,  66-417;  Marsh  v.  Williams,  63-371. 

Boes  not  lie,  for  what  causes. — An  attachment  does  not  lie  for  unliqui- 
dated damages.     Price  v.  Cox,  83-261;  Wilson  v.  Mfg.  Co.,  88-5. 

Does  not  lie  for  a  breach  of  promise  of  marriage.     Price  v.  Cox,  83-261. 

In  an  action  for  unliquidated  damages,  no  attachment  can  issue,  and 
constructive  service  by  publication  in  such  action  is  not  sufficient  for  any 
purpose,     win  free  v.  Bagley,  102-515. 

Statute  Bubstantially  compUed  with. — ^If  it  appears  from  the  whole  record 
that  the  statute  has  been  substantially  complied  with,  the  action  will  not 
be  dismissed.     Grant  v.  Burgwyn,  79-513. 

Effect  of  bankruptcy  of  defendant. — ^Where  the  defendant  went  into  bank- 
ruptcy subsequent  to  the  attachment,  but,  before  final  judgment,  the 
attachment  was  properly  dissolved.     Whitman  v.  Guano  Co.,  65-552. 

Personal  property  exemption. — The  personal  property  exemption  of  a 
resident  of  the  state  cannot  be  sold  under  process  of  attachment.  Com- 
missioners V.  Riley,  75-144. . 


/2^ 


Ci^ 


CLARK'S  CODE  OF  CIVIL  PROCEDURE.  309 


In  rem  or  in  personam,  qii»re. — Quote ^  whether  an  attachment,  prose- 
cuted on  notice  by  publication  of  the  seizure  of  the  debtor's  property  to 
final  judgment,  is  a  proceeding  in  rem  or  in  personam,  under  the  present 
law.     Penniman  v.  Daniel,  91-431. 

Bight  to  intenrene. — Attachment  is  not  the  foundation  of  an  independ- 
ent action,  but  is  a  proceeding  in  an  action  already  commenced.  Hence, 
a  stranger  to  the  action  in  which  the  attachment  issues  has  no  right  to 
intervene  and  make  himself  a  party  to  the  attachment  merely,  though, 
upon  proof  of  interest  in  the  property  attached,  he  may  be  allowed  to 
make  up  a  collateral  issue  of  title.  Toms  v.  Warson,  66-417.  See  \  375, 
posty  and  cases  there  cited. 

8ec*  348*    Warrant  to  accompany  summons,  or  to  be  issued 
afterwards.    C.  C.  B  ,  s.  liP7. 

The  warrant  of  attachment  may  be  granted  to  accom- 
pany the  summons,  or  at  any  time  after  the  commencement 
of  the  action.  Personal  service  of  the  summons  must  be 
made  upon  the  defendant  against  whose  property  the  attach- 
ment is  granted  within  thirty  days  after  the  granting  thereof, 
or  else,  upon  the  expiration  of  the  same  time,  service  of 
summons  by  publication  must  be  commenced  pursuant  to 
an  order  obtained  therefor,  and  if  publication  has  been  or 
is  thereafter  commenced,  the  service  must  be  made  com- 
plete by  the  continuance  thereof. 

Irregularity  of  warrant. — A  warrant  of  attachment  which  does  not  state 
when  or  where  it  is  returnable  is  irregular.  Backalan  v.  Littlefield, 
64-233. 

The  warrant  of  attachment  is  an  auxiliary  remedy  to  secure  the  satis- 
faction of  any  judgment  which  may  be  obtained  in  the  action,  and  is  not 
only  irregular,  but  void,  when  (i)  there  is  no  summons  to  sustain  the 
auxiliary  remedy;  (2)  it  does  not  appear  that  the  defendant  is  trying  to 
evade  the  service  of  process;  and  (3)  the  affidavit  does  not  show  that  the 
debtor  has  removed,  or  is  about  to  remove,  assign,  etc.,  his  property 
ivith  intent  to  defraud  his  creditors.     Marsh  v.  Williams,  63-371. 

The  act  suspending  The  Code  (i868-'9,  ch.  76)  does  not  modify  the 
provisions  of  The  Code  in  regard  to  the  return  of  a  warrant  of  attach- 
ment    Backalan  v.  Littlefield,  64-233. 

Deftctlve  service  by  pablication. — A  defective  service  by  publication  may 
be  rightfully  remedied  by  an  order  for  re-publication.  Price  v.  Cox, 
83-261. 

A  further  order  of  publication  may  be  made  upon  a  corrected  affidavit 
without  discharging  the  attachment.  Branch  v.  Frank,  81-180;  Price  v. 
Cox,  83-26^;  Penniman  v.  Daniel,  90-154. 

Amendment  of  order  of  pnblication.^Where  notice  of  the  attachment  is 
omitted  from  the  order  of  publication,  but  in  the  published  notice  the 
defendant  is  informed  that  an  attachment  has  been  issued  against*  his 
property,  to  what  court  it  is  returnable,  etc.,  the  court  has  power  to 
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amend  the  order  of  publication  so  as  to  insert  a  requirement  that  notice 
be  given  of  the  attachment     Bank  v.  Blossom,  92-6^^. 
Qucerey  whether  such  amendment  is  necessary.    Ibid, 

A  general  appearance  cores  all  irregularity. — If,  after  publication  and  issue 
of  attachment,  the  defendant  enters  a  general  appearance,  it  cures  all 
antecedent  irregularity  in  the  process.    Wheeler  v.  Cobb,  75-21. 

Procedure  beibre  the  clerk. — Orderly  method  of  procedure  before  the  clerk 
in  attachment  proceedings,  and  appeals  therein,  discussed  by  MerrimOn, 
C.  J.    Cushing  v.  Styron,  104-338. 

See.  349.     What  must  be  shown  to  procure  the  warrant »    V» 
C.  P.,  s.  201. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show 
by  affidavit  to  the  satisfaction  of  the  court  granting  the 
saine,  as  follows : 

(i)  That  one  of  the  causes  of  action  specified  in  section 
three  hundred  and  forty-seven  exists  against  the  defendant. 
If  the  action  is  to  recover  damages  for  breach  of  contract, 
the  defendant  must  show  that  the  plaintiff  is  entitled  to 
recover  a  sum  stated  therein,  over  and  above  all  counter- 
claims known  to  him; 

(2)  That  the  defendant  is  either  a  foreign  corporation,  or 
not  a  resident  of  the  state ;  or,  if  he  is  a  natural  person, 
and  a  resident  of  the  state,  that  he  has  departed  therefrom, 
with  intent  to  defraud  his  creditors,  or  to  avoid  service 
of  summonis,  or  keeps  himself  concealed  therein  with  like 
intent ;  or,  if  the  defendant  is  a  natural  person,  or  a  domes- 
tic corporation,  that  he  or  it  has  removed,  or  is  ab<3ut  to 
remove,  property  from  the  state,  with  intent  to  defraud  his 
or  its  creditors;  or  has  assigned,  disposed  of,  or  secreted,  or 
is  about  to  assign,  dispose  of,  or  secrete  property,  with  the 
like  intent. 

A  warrant  wiU  issue,  when. — A  warrant  may  be  had,  in  the  cases  where 
it  is  provided,  if  the  amount  of  the  demand  is  certain,  or  capable  of 
being  ascertained  by  some  standard  referable  to  the  contract  itself,  suf- 
ficiently certaim  to  enable  the  plaintiff  to  aver  it  in  his  affidavit  or  the 
jury  to  find  it.     Price  v.  Cor,  83-261 ;  Wilson  v.  Mfg  Co.,  88*5. 

An  attachment  does  not  lie  in  an  action  for  breach  of  promise.  Price 
V.  Cox,  83-261.  « 

Non-residence.  —  A  person  voluntarily  removing  from  this  state  to 
another,  for  the  purpose  of  discharging  the  duties  of  an  office  of  unlim* 
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ited  duration,  requiring  his  presence  there  for  an  indefinite  time,  is  a 
non-resident  of  this  state  for  the  purposes  of  attachment,  though  he 
may  occasionally  visit  the  state,  and  intend  to  return  at  some  indefinite 
future  time.     Wheeler  v.  Cobb,  75-21 ;  Carden  v.  Carden,  107-214. 

An  affidavit  upon  which  a  warrant  of  attachment  is  based  must  be  in 
writing,  and  must  show  that  the  defendant  is  a  '*  non-resident  and  has 
property  in  this  state.**    .Windley  v.  Brad  way,  77-333. 

l^e  prominent  idea  is,  that  the  debtor  must  be  a  non-resident  of  the 
state  where  the  attachment  is  sued  out,  not  that  he  must  be  a  resident 
elsewhere.  His  property  is  attachable  if  his  residence  is  not  such  as  to 
subject  him  personally  to  the  jurisdiction  of  the  .court  and  place  him 
upon  an  equality  with  other  residents  in  this  respect.  Carden  v.  Car- 
den, 107-214. 

Validity  of  warraat,  how  determined.— The  validity  of  an  order  of  arrest 
and  attachment  is  determined  by  the  facts  alleged  in  the  original  affida- 
vit, and  existing  when  the  proceedings  were  commenced,  not. upon  new 
matter  thereafter  transpiring.     Devries  v.  Summit,  86-126. 

SeqnirementB  in  affidavit. — ^The  affidavit  must  comply  strictly  with  all  the 
requirements  of  the  statute.  Marsh  v.  Williams,  63-371 ;  Love  v.  Young, 
69-65  ;  Spier  v.  Halstead,  71-209  ;  Wheeler  v.  Cobb,  75-21. 

Affidavit  need  not  allege  that  court  has  jurisdiction,  jior.that  defend- 
ant has  property.     Branch  v.  Frank,  81-180. 

Amendment  of  affidavit. — A  plaintiff  has  a  ri^ht  to  amend  his  affidavit  as 
to  mere  matters  of  form  ;  and  if  he  is  ready  to  swear  to  the  amended 
affidavit,  it  is  error  in  the  clerk  to  refuse  it.     Palmer  v.  Bosher,  71-291. 

The  Code  gives  to  the  superior  courts  the  most  ample  power  to  allow 
amendments,  and  where  an  affidavit  upon  which  a  warrant  of  attach- 
ment was  issued  was  defective,  it  may  be  amended.     Penniman  v.  Daniel, 

93-332. 

Amendment  allowed  by  clerk. — The  clerk  has  power  to  permit  an  amend- 
ment affecting  the  substance  of  an  affidavit  in  attachment  proceedings. 
Cnshing  v.  Styron,  104-338. 

Verification  by  agent. — ^The  requirements  as  to  an  **  agent  "  under  The 
Code,  i  258  (C.  C.  P.,  117),  do  not  apply  to  affidavits  by  an  agent  Imder 
this  section.     Bruff  v.  Stern,  &1-183. 

Affidavit  on  inibrmation  and  belief. — An  affidavit  which  states  that  the 
defendant  has  left  the  state  with  intent,  as  the  affiant  is  informed  and 
believes,  to  avoid  the  service  of  summons,  is  a  substantial  compliance 
with  this  section.  Being  a  fact  accomplished,  the  reasons  need  not  be 
given  on  which  the  belief  is  founded.  Hess  v.  Brower,  76-428  ;  Clark  v. 
Clark,  64-150. 

To  the  same  effect  also  Hughes  v.  Person,  63-548 ;  Smith  v.  Gibson, 
74-^ ;  Wood  V.  Harrell,  74-338,  and  Wilson  v.  Bamhill,  64-121,  cited 
under  {  291,  in  which  the  same  principle  is  applied  in  **  Arrest  and  Bail." 

An  affidavit  which  alleges  that  the  affiant  *•  believes  that  the  defend- 
ants have  disposed  of  their  property,  and  are  still  doing  so,  with  the 
intent  to  defraud  their  cre'ditors  ;' '  also,  •*  that  the  defendants  are  largely 
indebted,  if  not  insolvent,  have  sold  and  are  selling  their  large  stock  of 

foods  at  less  than  the  cost  of  the  same  in  the  city  of  ^ew  York,  and 
ave  disposed  of  other  valuable  property  for  cash,'*  is  amply  sufficient. 
Gashine  v,  Baer,  64-108. 

It  is  sufficient  ground  for  the  belief  that  th*  defendant  is  **  about  to 
assign,  dispose  of,  or  secrete,"  etc.;  that  *'the  goods  were  secretly 
removed,  after  night-fall,  from  their  usual  place,"  and  that  "the  persons 
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having  them  when  overtaken,  several  miles  distant,  made  conflicting 
statements  in  regard  to  where  they  were  going,  and  whose  property  they 
had.    Brown  v.  Hawkins,  65-645. 

•  Where  a  plaintiff  in  attachment  makes  oath  that  he  believes  or  appre- 
hends that  defendant  will  remove  his  property,  he  must  also  state  the 
grounds  for  such  belief,     Penniman  v.  Daniel,  90-154. 

Affidavit  sufficient. — An  affidavit  that  the  defendant  had  made  an  assign- 
ment to  his  father-in-law,  the  trustee  being  a  preferred  creditor  for  more 
than  the  value  of  the  entire  assets  ;  that  the  assignment  provided  that 
the  general  creditors  should  be  paid  only  on  condition  of  releasing  all 
claims  ;  that  the*  trustee,  a  non-resident,  had  delegated  the  discharge  of 
the  trust  to  his  son  and  the  assigning  debtor,  and  stating  further  that 
the  defendant  had  secreted  and  disposed  of  his  property,  with  intent, 
as  the  affiant  believed,  to  defraud  the  plaintiff,  is  sufficient  to  continue 
the  attachment  till  the  trial.     Bruff  v.  Stem,  81-183. 

An  affidavit  for  an  attachment,  stating  that  tlie  defendant  is  a  non- 
resident in  this  state,  or  has  removed,  or  is  about  to  remove,  some  of  his 
property  from  this  state  withj  intent  to  defraud  creditors,  is  sufficient. 
The  statute  puts  the  modes  in  the  alternative,  and  the  plaintiff  succeeds 
if  he  establishes  either.     Penniman  v.  Daniel,  90-154. 

Affidavit  insufficient. — An  affidavit  in  attachment  proceedings  which  fails 
to  allege  that  the  defendant  "cannot,  after  due  diligence,  be  found  in  this 
state,"  does  not  warrant  an  order  of  publication.  Faulk  v.  Smith, 
84-501. 

An  affidavit  that  '*  the  defendant  has  departed  from  this  state,  or  keeps 
himself  concealed  therein  to  avoid  service  of  the  summons  with  intent 
to  defraud  his  creditors,"  is  not  sufficient  to  authorize  an  order  of  pub- 
lication.    Ibid, 

A  warrant  of  attachment  cannot  be  supported  by  an  allegation  in  the 
affidavit  that  the  defendant  is  about  to  remove  from  the  state  to  defraud 
his  creditors ;  but  such  an  allegation-is  material  in  an  affidavit  for  a  w^ar- 
rant  of  arrest  Upon  motion  to  vacate  such  warrant,  the  judge  may 
consider  affidavits  and  any  proper  evidence  adduced  by  the  respective 
parties,  to  establish  or  controvert  the  allegations  of  the  affidavit  upon 
which  the  warrant  was  issued ;  and  his  findings  of  facts  upon  the  same 
are  conclusive.     Hale  v.  Richardson,  89-62. 

Effect  of  iBsnfflcient  affidavit. — In  attachment  proceedings,  the  insuffici- 
ency of  an  affidavit  does  not  make  the  whole  proceeding  void.  It  makes 
the  judgment  irregular  only,  but  not  liable  to  be  impeached  collaterally. 
Spilman  v.  Williams,  91-483. 

Note. — In  what  cases  an  attachment  would  have  issued  prior  to  C  C. 
P.,  see  Battle's  Digest,  vol.  i,  pp.  107,  108. 

Sec.  SoO.  Warrant  issued  by  justice  of  the  peace;  publica- 
tion to  be  made.  C  C  P.,  ».  JL98.  J808-*9f  c,  Oa,  s.  3. 
1870-^7 If  c.  106,  s.  4.    1874-'af  c.  111. 

The  plaintiff,  within  thirty  days  after  obtaining  a  war- 
rant of  attachment  from  a  justice  of  the  peace,  shall  cause 
publication  thereof  to  be  made  for  four  successive  weeks  at 
the  court-house  door,  and  four  other  public  places  in  the 
county  where  the  warrant  is  returnable. 
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SMontlftli  of  an  affidavit  fbr  publication. — In  case  of  publication  every- 
thing necessary  to  dispense  with  personal  service  must  appear,  and  the 
affidavit  will  be  fatally  defective  if  it  fail  to  state  that  the  defendant 
cannot,  after  due  diligence,  be  found  in  the  state.  Wheeler  v.  Cobb, 
75-21 ;  Paulk  V.  Smith,  84-501. 

Or,  where  it  does  state  that  he  is  a  non-resident,  but  omits  to  state 
thai  he  has  property  therein.    Spier  v.  Halstead,  71-209. 

Or,  that  he  has  disposed  of  property,  etc.,  xvith  intent  to  defraud  his 
creditors.     Marsh  v.  Williams,  63-371. 

Or,  where  it  states  that  he  *'  is  absent,  so  that  process  cannot  be  served 
npon  him,"  if  it  omit  to  allege  that  his  absence  is  with  intent  to  defraud 
his  creditor,  and  to  avoid  the  service  of  summons.  Love  v.  Young, 
69-65.      . 

Deposit  of  summons  and  complaint  in  post-office. — In  a  proceeding  by 
attachment,  where  the  order  for  the  publication  for  the  summons  Was 
for  four  weeks  instead  of  six,  and  no  order  was  made  to  deposit  a  copy 
of  the  summons  and  complaint  in  the  post-office,  directed  to  the  defend- 
ant, nor  was  such  deposit  made,  the  attachment  should  be  vacated. 
Borwell  v.  I^aiferty,  76-383. 

See  J2  218  and  219,  ante^  and  602,  post^  and  cases  there  cited. 

Sec.  351.  iVai*rantf  by  whom  grantetU  C  €•  -P.,  ».  199. 
JS09''70,  c.  147.  1870''71f  e.  166,  h8.  /,  3.  1874''5,  c. 
111.    1876-'7f  c.  25  /,  8.  1. 

If  the  action  be  not  founded  on  a  contract,  or  if  founded 
on  a  contract,  and  the  sum  demanded  exceed  two  hundred 
dollars,  a  warrant  of  attachment  may  be  obtained  from  the 
judge  of  the  district  embracing  the  county  in  which  the 
action  has  been  instituted,  or  from  the  clerk  of  the  superior 
court  from  which  the  summons  in  the  action  issued,  and  it 
may  be  issued  to  any  county  in  the  state  where  the  defend- 
ant has  property,  money,  effects,  choses  in  action  or  debts 
due  him,  and  shall  be  made  returnable  in  term  titne  to  the 
court  from  which  the  summons  issued. 

Clerk  acts  ministerially. — The  clerk  oulv  acts  ministerially  in  issuing 
the  process  for  attachment.     Evans  v.  Ktheridge,  96-42. 

Clerk  may  issue  in  his  own  &vor.~A  clerk  of  the  superior  court,  upon 
making  the  necessary  affidavit  before  some  person  authorized  by  law, 
may  issue  a  warrant  of  attachment  in  an  action  in  which  he  is  plaintiff. 
Evans  v.  Etheridge,  96-42. 

Clerk  may  issue  out  of  term, — The  clerk  has  authority,  out  of  term  time, 
to  grant  a  warrant  of  attachment.     Cushing  v.  Styron,  104-338. 

Sec.  352.  Warranty  how  served.  1870-^1,  c.  166,  8.  3. 
lS74''5,c.  111,8.2.     . 

When  the  warrant  of  attachment  is  taken  out  at  the  time 
of  issuing  the  summons,  and  the  summons  is  to  be  served 
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• 

by  publication,  the  order  shall  direct  that  notice  be  given 
in  said  publication  to  the  defendant  of  the  issuing  of  the 
attachment,  and  when  the  warrant  of  attachment  is  obtained 
after  the  issuing  of  the  summons,  the  defendant  shall  be 
notified  by  publication  of  the  fact  for  four  successive  weeks 
in  some  newspaper  published  in  the  county  to  which  it  is 
returnable,  or,  if  there  be  none  such,  then  in  one  published 
in  the  judicial  district  including  said  county,  and  if  there 
be  no  newspaper  published  in  tl\e  district j^heni^_anyv^ 
newspaper  published  in  the  state.  '  Said  publication  shall  , 
state  the  names  of  the  parties,  the  amount  of  the  claims, 
and,  in  a  brief  way,  the  nature  of  the  demand  and  the  time 
and  place  to  which  the  warrant  is  returnable:  Promded^ 
that  in  proceedings  by  attachment  begun  and  had  before 
.  justices  of  the  peace,  advertisement  in  a  newspaper  shall 
'  not  be  necessary,  but  in  all  such  cases  advertisement  at  the 
court-house  door  and  four  other  public  places  in  the  county 
'  shall  be  sufficient  publication,  both  as  to  the  summons  and  / 
warrant  of  attachment. 

Publication  fbr  five  weeks. — Where  notice  of  an  attachment  and  sum- 
mons were  published  in  one  notice  for  five  weeks,  it  was  held  a  sufficient 
publication  of  the  notice  of  the  attachment,  but  not  of  the  summons. 
Bank  v.  Blossom,  92-695. 

As  to  publication  of  summons,  see  2  J  219,  antey  and  602,  post. 

Defective  pablioation. — ^Where  an  application  to  vacate  a  warrant  of 
attachment'is  made  to  the  clerk  before  the  term  of  the  court  to  which  the 
summons  is  returnable,  a  further  order  of  publication  to  cure  a  defective 
service  may  be  granted  on  affidavit  without  discharging  the  attachment. 
Penniman  v.  Daniel,  90-154. 

Sec^  353,     When  warrant  granted  by  a  Justice  of  the  peace* 
C.  C.  r.,  8.  200.    1876''7,  c.  251. 

If  the  action  be  not  founded  on  contract,  and  the  value 
of  the  property  in  controversy  does  not  exceed  the  sum  of 
fifty  dollars,  the  warrant  of  attachment  may,  or  if  the  action 
be  founded  on  contract,  and  the  sum  demanded  does  not 
exceed  two  hundred  dollars,  the  warrant  of  attachment 
must  be  obtained  from,  and  made  returnable  before  some 
justice  of  the  peace  of  a  county  td  the  superior  court  of 
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which  it  might  have  been  returnable  had  the  sum  demanded 
exceeded  two  hundred  dollars,  or  had  the  action  not  have 
been  founded  on  contract 

Sec»3S4.    J'ustice's  aUachinent  levied  an  land;  what  to  be 
done.    ISeS-'O,  c.  95,  8.  4. 

If  the  attachment  be  levied  on  real  property/the  justice 
shall  proceed  to  try  the  action,  but  shall  issue  no  execution 
to  sell  the  real  property,  and  shall  return  the  papers  in  the 
case  to  the  oflSce  of  the  clerk  of  the  superior  court  of  his 
county,  where  the  judgment  shall  be  docketed.  The  levy 
of  the  attachment,  however,  shall  be  a  lien  on  the  real 
estate. 

Judgment  concloBive. — A  judgment  of  the  superior  court,  upon  a  justice^s 
execution  or  attachment  levied  on  land,  under  which  iudgment  there 
was  an  execution  and  sale  of  the  land,  precludes  all  collateral  enquiry 
into  the  regularity  of  the  previous  proceedings.    Grier  v.  Rhyne,  67-333. 

8ecm3S5.    Warrant  procured;  affidavits  to  he  file€L    C.  €• 
JP., «.  201. 

It  shall  be  the  duty  of  tho  plaintiff  procuring  a  warrant 
of  attachment,  within  ten  days  from  the  issuing  thereof,  to 
file  the  affidavits  on  which  the  same  was  granted,  in  the 
office  of  the  clerk  of  the  superior  court  to  which,  or  with 
the  justice  of  the  peace  before  whom,  the  process  is  made 
returnable. 

Sight  to  amend. — Plaintiff  has  a  right  to  amend  his  affidavit  as  to  mat- 
ters of  form.    Palmer  V.  Bosher,  71-291. 

^^  i  549>  A^^»  And  cases  there  cited. 

Sec.  356^    Undertaking  before  issuing  a  warrant.    C.  C.  P., 
s.  202. 

Before  issuing  the  warrant,  the  officer  issuing  the  same 
shall  require  a  written  undertaking  on  the  part  of  the  plain- 
tiff, with  sufficient  surety,  to  the  effect  that  if  the  defend- 
ant recover  judgment,  or  the  attachment  be  set  aside  by 
order  of  the  court,  the  plaintiff  will  pay  all  costs  that  may 
be  awarded  to  the  defendant,  and  all  damages  which  he 
may  sustain  by  reason  of  the  attachment,  not  exceeding 
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the  sum   specified  in  the  undertaking,  which  shall  be  at 
least  two  hundred  dollars. 

Probable  cause. — To  recover  damages  for  wrongful  suing  out  an  attach- 
ment, malice  or  want  of  probable  cause  must  be  shown.  Williams  v. 
Hunter,  10-545  ;  Kirkham  v.  Cox,  46-423. 

Sec,  3S7*     Warrant,  to  whom  directed  and  trhfU  to  require. 
C.  C.  P.,  8.  203. 

The  warrant  shall  be  directed  to  the  sheriff  of  any  county 
in  which  the  property  of  such  defendant  may  be,  or  in  case 
it  be  issued  by  a  justice  of  the  peace  to  such  sheriff,  or  to 
any  constable  of  such  county,  provided  such  county  be 
that  of  the  justice  issuing  the  warrant,  and  shall  require 
such  sheriff  or  constable  to  attach  and  safely  keep  all  the 
property  of  such  defendant  within  his  county,  or  so  much 
thereof,  as  may  be  sufficient  to  satisfy  the  plaintiff's  demand, 
the  amount  of  which  must  be  stated  in  conformity  with  the 
complaint,  together  with  costs  and  expenses ;  it  must  also 
state  when  and  where  it  shall  be  returned.  Several  war- 
rants may  be  issued  at  the  same  time  to  the  sheriffs  of  dif- 
ferent counties. 

No  return  day  speclfled  in  warrant. — An  attachment  which  specifies  no 
day  or  place  of  return,  is  irregular,  and  will  be  vacated  on  motion. 
Backalan  v.  Littlefield,  64-233. 

Such  defect  is  waived,  if  the  defendant  appear  and  give  an  undertak- 
ing for  the  delivery  of  the  property,     /did. 

Exemptions. — Property  seized  under  attachment  is  only  a  legal  deposit  * 
in  the  hands  of  the  sheriff  to  abide  the  event  of  the  action,  and  after 
judgment  agailist  the  defendant,  he  is  entitled  to  the  same  exemptions 
m  the  property  attached  as  if  there  had  been  no  attachment.     Gamble  v. 
Rhyne,  80-183. 

Sec.  358.     Validity  of  undertaking. 

It  shall  not  be  a  defence  to  an  action  upon  an  undertak- 
ing, given  upon  granting  a  warrant  of  attachment,  that  the 
warrant  was  granted  improperly,  for  want  of  jurisdiction, 
or  for  any  other  cause. 

Sec.  359.     Warrant,  how  executed.    C.  C.  P«,  s.  204. 

The  officer  to  whom  such  warrant  of  attachment  is 
directed  and  delivered,  shall  seize  and  take  into  his  posses- 


CLARK'S  CODE  OF  CIVIL  PROCEDURE.  317 

sion  the  tangible  personal  property  of  the  defendant,  or  so 
much  thereof  as  may  be  necessary,  and  he  shall  be  liable 
for  the  care  and  custody  of  such  property,  as  if  the  same 
had  been  seized  under  execution  ;  he  shall  levy  on  the  real 
estate  of  the  defendant  as  prescribed  for  executions  ;  he 
shall  make  and  return  with  the  warrant  an  inventory  of  the 
property  seized  and  levied  on ;  subject  to  the  direction  of 
the  court,  he  shall  collect  and  receive  into  his  possession  all 
debts  owing  to  the  defendant,  and  take  such  legal  proceed- 
ings, either  in  his  own  name,  or  in  that  of  the  defendant, 
as.  may  be  necessary  for  that  purpose. 

Upon  what  leried, — A  levy  on  land,  under  an  attachment  issued  by  a 
justice  of  the  peace  is  sufficient,  if  it  gives  such  a  description  as  will 
distinguish  ana  identify  the  land.     Grier  v.  Rhyne,  67-330. 

When  A  enters  into  an  agreement  with  B,  to  save  the  cargo  of  a 
wrecked  vessel  for  a  certain  per  cent,  of  its  value,  and  lands  a  portion  of 
it  on  the  beach,  in  a  place  ot  safety,  they  are  joint  tenants  in  the  prop- 
erty saved,  and  the  interest  of  A  is  liable  to  attachment.  Insurance  Co. 
V.  Davis,  68-17. 

An  attachment  can  be  levied  on  a  fund  belonging  to  the  defendant 
and  in  the  hands  of  an  agent     Blair  v.  Puryear,  87-101. 

Note. — As  to  what  property  may  or  may  not  be  attached,  see,  also; 
Battle's  Digest,  vol.  i,  pp.  108  and  iio.T^'W^Jlia-vJ'.  v*>'^ 

Service  upon  debtor  to  deftndant. — A  warrant  of  attachment,  served  on  a 
debtor  to  the  defendant,  does  not  subject  such  person  to  have  judgment 
taken  against  him  in  the  pending  action,  but  only  to  a  separate  action 
for  its  recovery.     Carmer  v.  Evers,  80-55. 

Sxemptions. — The  personal  property  of  a  resident  of  this  state,  exempted 
from  sale  under  execution  by  the  constitution,  cannot  be  sold  under 
process  of  attachment  Commissioners  v.  Riley,  75-144 ;  Gamble  v. 
Rhyne,  80-183. 

Betnmable  before  clerk.— The  act  suspending  The  Code,  (acts  of  1868- '69, 
chapter  76,)  does  not  affect  the  return  of  the  warrant  of  attachment  It 
is  still  returnable  before  the  clerk.     Backalan  v.  Littlefield,  64-233. 

Note. — For  return  of  attachment  under  former  system,  see  Battle's 
Digest,  vol.  I,  pp.  no,  m.  - 

Vacated  by  clerk. — ^The  clerk  of  the  superior  court  has  jurisdiction  to 
vacate  an  attachment,  notwithstanding  the  act  of  i87o-*7i,  chapter  166, 
makes  the  summons  returnable  to  court  in  term  time.  Palmer  v.  Bosher, 
71-291. 

Sec.  300,  Proceedings  when  property  attached  is  perish^ 
able,  or  a  vessel*  R.  C,  c.  7,  s.  6.  1777,  c.  115,  s,  28.  C.  C 
JP.,  s.  205. 

If  any  property,  so  seized,  shall  be  perishable,  or  of  such 
character  that  the  expense  of  keeping  it  until  the  determi- 
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nation  of.  the  suit  would  be  likely  to  exceed  one-fifth  of  its 
value,  or  if  any  part  of  it  consists  of  a  vessel,  or  of  any 
share  or  interest  therein,  and  the  person  to  whom  it  belongs, 
or  his  agent,  shall  not  within  ten  days  after  the  serving  of 
such  attachment,  reclaim  the  same,  the  sheriflF  or  other 
officer  having  possession  thereof,  shall  apply  to  the  court 
for  authority  to  sell  the  same,  stating  the  circumstances  ; 
and  the  same  shall  be  sold,  under  the  order  and  direction 
of  the  court,  and  the  proceeds  of  such  sale  shall  be  liable 
to  the  judgment  obtained  upon  such  attachment,  and  shall 
be  retained  by  the  sheriff  or  other  officer  to  await  such 
judgment. 

Cost  and  ezpexiBes  not  cliargeable  against  the  ftuidy  when. — ^Where  an  attach- 

lent  against  A  is  levied  upon  the  goods  of  B,  which  being  perishable 

are  sold  by  the  sheriff,  and  B  interpleads  in  the  action  ana  recovers 


ment  against  A  is  levied  upon  the  goods  of  B,  which  being  perishable 

Id  by  the  sheriff,  and  B  interpleads  in  the  action  ana  re^ 
judgment,  the  costs  and  expenses  ot  the  attachment,  sale,  etc.,  are  not 


properly  chargeable  against  the  fund  arising  from  such  sale.     Haywood 
V.  Hardie,  76-384. 

Sec.  301.    Defendant  may  replevy  before  sale.    R,  C,  c,  7f «« 
5.    1777,  e.  115,  8.  28. 

The  person  owning  the  property,  advertised  to  be  sold 
according  to  the  provisions. of  this  sub-chapter,  his  agent 
or  attorney  may,  at  any  time  before  sale,  replevy  the  same, 
by  giving  an  undertaking,  in  double  the  amount  of  the 
value  of  the  property,  with  sufficient  surety,  to  the  effect 
that  he  will  return  the  property  to  the  sheriff,  or  other 
officer,  if  return  thereof  be  adjudged  by  the  court,  and 
pay  all  costs  that  may  be  awarded  against  him  ;  and  if 
return  of  said  property  cannot  be  had,  then  that  he  will 
paj  plaintiff  the  value  of  said  property,  and  all  costs  and 
damages  that  may  be  awarded  against  him.  And  upon 
the  execution  of  this  undertaking,  the  sheriff  or  other 
officer,  shall  deliver  said  property  to  the  person  owning  the 
same. 

Form  of  bond. — A  bond,  payable  to  the  plaintiff  in  an  attachment  and 
conditioned  for  the  appearance  of  the  defendant,  etc.,  is  not  a  **  bail 
bond  "  under  this  section,  and  by  executing  such  a  bond  the  defendant 
does  not  acquire  a  right  to  replevy.    Barry  v.  Sinclair,  61-7. 
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See.  362*  Interest  in  ctnrporatlaf is  or  associations  liable  to 
attachment.    C.  O.  r.,  s.  206. 

.  The  rights  or  shares  which  the  defendant  may  have  in 
the  stock  of  any  association  or  corporation,  together  with 
the  interests  and  profits  thereon,  and  all  other  property  in 
this  state  of  such  defendant,  shall  be  liable  to  be  attached 
and  levied  on,  and  sold  to  satisfy  the  judgment  and  exe- 
cution- 
Lien  dates  from  levy. — The  lien  of  an  attachment  takes  effect  from  its 
levy,  hence  in  an  action  to  compel  a  corporation  to  transfer  certain 
stocks  on  its  books,  which  the  plaintiff  had  purchased  at  execution  sale 
after  it  had  been  attached  to  answer  the  judgment,  and  the  defendant 
answered  that  said  stock  had  been  transferred  by  the  judgment  debtor 
before  the  rendition  of  the  judgment,  but  did  not  aver  that  such  trans- 
fer was  before  the  levy  of  the  attachment,  the  answer  did  not  raise  an 
issue,  or  set  up  a  substantial  defence.     Morehead  v.  Railroad,  96-362. 

• 

Sec.  363.  Aitachmentf  how  executed  on  property  incapable 
of  manual  delivery.    C  C.  P.5  s.  207 • 

The  execution  of  the  attachment  upon  any  such  rights, 
shares,  or  any  debts  or  other  property  incapable  of  manual 
delivery  to  the  sheriflf,  shall  be  made,  by  leaving  a  certified 
copy  of  the  warrant  of  attachment  with  the  president  or 
other  head  of  the  association-  or  corporation,  or  with  the 
secretary,  cashier  or  managing  agent  thereof,  or  with  the 
debtor  or  individual  holding  such  property,  with  a  notice 
showing  the  property  levied  on. 

PnrehMer  at  attadunent  sale. — //  is  intimated  that  the  purchaser  of 
shares  of  an  incorporated  company,  at  a  sale  under  an  attachment 
against  the  party  who  appears  on  the  stock-book  of  the  corporation  to 
be  the  owner,  gets  a  title  superior  to  that  of  a  transferee  *  from  such 
apparent  owner,  who  has  not  had  the  transfer  made  on  the  books  of  the 
corporation.    Morehead  v.  Railroad,  96-362. 

Sec.  364.  A  gamistiee  summoned  to  answer  on  oath  ;  Jutlp" 
fnent  against  garnishee.  R.  C,  c.  7 9  s.  7.  1777 f  c.  tl/S, 
S.28. 

When  the  sheriff  or  pther  officer  shall  serve  an  attach- 
ment on  any  person  supposed  to  be  indebted  to,  or  to  have 
any  effects  of  the  defendant  in  the  attachment,  he  shall  at 
the  same  time  summon  such  person  as  a  garnishee  in  writ- 
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ing,  to  appear  at  the  court  to  which  the  attachment  shall 
be  returnable,  or  if  issued  by  a  justice  of  the  peace,  at  a 
place  and  time  named  in  the  notice,  not  exceeding  twenty 
days  from  date  of  notice,  to  answer  upon  oath  what  he  owes 
to  the  defendant,  and  what  eflFects  of  the  defendant  he  hath 
in  his  hands,  and  had  at  the  time  of  serving  such  attach- 
ment, and  what  eflFects  or  debts  of  the  defendant  there 
are  in  the  hands  of  any  other,  and  what  person,  to  his 
knowledge  and  belief ;  and  when  an  attachment  shall  be 
served  on  any  garnishee  in  manner  aforesaid,  it  shall  be  law- 
ful upon  his  appearance  and  examination  to  enter  up  judg- 
ment and  award  execution  for  the  plaintiflF  against  such 
garnishee,  for  all  sums  of  money  due  to  the  defendant  from 
him,  and  for  all  eflFects  and  estates  of  any  kind  belonging 
to  the  defendant,  in  his  possession  or  custody,  for  the  use 
of  the  plaintiflF,  or  so  much  thereof  as  shall  be  suflicient  to 
satisfy  the  debt  and  costs  and  all  charges  incident  to  levy- 
ing the  same ;  and  all  goods  and  eflFects  whatsoever  in  the 
hands  of  any  garnishee  belonging  to  the  defendant,  shall  be 
liable  to  Satisfy  the  plaintiflF's  judgment,  and  shall  be  deliv- 
ered to  the  sheriflF  or  other  oflScer  serving  the  attachment. 

Lien  of  garnlBliment. — ^The  lien  of  the  garnishment  of  the  maker  of  note 
begins  from  the  time  the  summons  was  served  upon  him.  Parker  v. 
Scott,  64-118. 

Liability  of  gamisliee. — When  one  is  summoned  as  a  garnishee  in  an 
attachment,  and  owes  a  note  which  is  negotiable,  he  has  a  right  to  insist 
upon  the  production  and  surrender  of  the  note,  or  upon  an  indemnity, 
as  in  the  case  of  a  lost  note,  before  judgment  is  taken  against  him  upon 
his  garnishment.  If  he  does  not  do  so,  he  is  still  liable  to  a  bona  fide 
endorsee.     Shulen  v.  Bryson,  65-201. 

Prior  to  C.  C.  P. — Where  an  original  attachment  issued,  and  the  garni- 
shee died  after  service  and  before  the  return  day  of  process,  his  adminis- 
trator cannot  be  required  to  answer  said  garnishment.  Tate  v.  More- 
head,  65-681. 

For  proceedings  against  garnishee  under  the  above  action  (act  of  1777) 
prior  to  1868,  see  following  cases :  Russell  v.  Hinton,  5-468 ;  Freeman 
v.  Grist,  ii^2i7;  Patton  v.  Smith,  29-438;  Myers  v.  Beeman,  31-116; 
Houston  v.  Porter,  32-174;  Ormond  v.  Moye,  33-564,  Tindell  v.  Wall, 
44-3;  Cherry  v.  Hooper,  53-82,  and  Battle's  Digest,  vol.  i,  pp.  113-115, 
where  they  are  digested. 
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See*  36Sm   Broeeeding»  against  garnishee  failing  to  appear* 
J{.  C.f  c.  r,  s.  8.    1777,  c.  1 15,  «.  28.    1838,  c.  2. 

When  any  garnishee  shall  be  summoned  as  aforesaid, 

and  shall  fail  to  appear  and  discover  on  oath  as  directed, 
the  court,  after  solemnly  calling  the  garnishee,  shall  enter 
a  conditional  judgment  against  him,  and  thereupon  a  notice 
shall  issue  against  him  returnable  to  the  court  having  juris- 
diction, to  show  cause  why  final  judgment  shall  not  be 
entered  against  him ;  and  if,  upon  due  execution  thereof, 
such  garnishee  shall  fail  to  appear  at  the  time  and  place 
named  in  the  notice,  and  discover  on  oath  in  manner  afore- 
said, the  court  shall  confirm  said  judgment  and  award  exe- 
cution for  the  plaintiflF's  whole  judgment  and  costs ;  and  if, 
upon  examination  of  the  garnishee,  it  shall  appear  to  the 
court  that  there  is  any  of  the  defendant's  eslate  in  the  hands 
of  any  person  who  has  not  been  summoned,  the  court  shall, 
upon  motion  of  the  plaintiff,  grant  a  judicial  attachment, 
to  be  levied  in  the  hands  of  every  such  person  having  any 
of  the  estate  of  the  defendant  in  his  custody  or  possession, 
who  shall  appear  and  answer,  and  shall  be  liable  as  other 
garnishees. 

See*  306.    Garnishee  denying  lie  has  any  property  ;  issue  to 
be  made  up.    M.  C*  c.  7$  s.  9.    1793,  c.  389,  s.  2. 

When  any  garnishee  shall  deny  that  he  owes  to,  or  has 
in  his  possession  any  property  of,  the  defendant,  and  the 
plaintiff  shall  on  oath  suggest  to  the' court  the  contrary  ;  or 
when  any  garnishee  shall  make  such  a  statement  of  facts 
that  the  court  cannot  proceed  to  give  judgment  thereon, 
then  the  court  shall  order  an  issue  to  be  made  up,  which 
shall  be  tried  by  a  jury,  and  on  their  verdict  judgment  shall 
be  rendered :  Provided^  that  in  a  court  of  a  justice  of  the 
peace,  he  may  try  such  issue,  unless  a  jury  be  demanded, 
and  then  proceedings  are  to  be  conducted,  in  all  respects, 
as  in  jury  trials  before  courts  of  justices  of  the  pace. 

Reply  unnecessary. — It  is  unnecessary  for  the  plaintiff  to  reply  to  the 
answer  of  the  garnishee,  under  oath,  where  the  garnishee  admits  the 

21 


\ 


3^2  CLARK'S  CODE  OF  CIVIL  PROCEDURE. 

possession  of  the  property  received  from  the  defendant,  but  sets  up  title 
m  himself.  •  Cowles  v.  Oaks,  14-96. 

See.  367*  Articles  confessed  by  garnishee,  to  be  valued  by 
Jury  and  Judgment  for  their  value;  in  what  cases  gar- 
nisliee excused.  B»C*sCM7fS.ll»  1703,c.389fS.l»  1794, 
c.  424,  s.  jf  • 

When  a  garnishee  shall,  on  oath,  confess  that  he  has  in 
his  hands  any  property  of  the  defendant  of  a  specific  nature, 
or  is  indebted  to  such  defendant,  by  any  security  or  assump- 
tion, for  the  delivery  of  any  specific  article,  except  as  here- 
inafter excepted,  then  the  court  shall  immediately  order  a 
jury  to  be  impaneled  and  sworn  to  inquire  of  the  value  of 
such  specific  property,  and  the  verdict  of  the  jury  shall 
subject  such  garnishee  to  the  payment  of  the  valuation,  or 
so  much  thereof  as  shall  be  suflScient  to  satisfy  the  debts 
or  damages,  and  costs  to  the  plaintiff:  Provided^  that  in  a 
court  of  a  justice  of  the  peace  he  may  try  such  issue,  unless 
a  jury  be  demanded,  and  then  proceedings  are  to  be  con- 
ducted in  all  respects  as  in  jury  trials  before  courts  of  jus- 
tices of  the  peace:  Provided  further^  that  if  such  garnishee 
shall  also  state  in  his  answer  that  said  specific  property  was 
left  or  deposited  in  his  possession  by  the  defendant  as  a 
bailment,  or  that  he  hath  tendered  said  specific  articles 
agreeable  to  contract,  and  that  they  were  refused  by  the 
defendant,  and  that  he  then  was,  and  always  had  been, 
ready  to  deliver  the  same;  or  that  he  had  such  specific 
articles  at  the  time  and  place  specified  in  such  covenant  or 
agreement,  ready  to  be  delivered,  and  is  still  ready  to 
deliver  the  same,  and  such  statement  shall  be  admitted  by 
the  plaintiff,  or  found  by  a  jury  or  the  court,  then,  in  any 
such  case,  the  garnishee  shall  be  exonerated  by  the  delivery 
of  such  specific  articles  to  the  sheriff,  who  shall  proceed  as 
if  attachment  had  been  originally  levied  on  the  property. 

Sec.  368 •    Judgment  conditional  agaitist  garfiishee,  when* 
B.  €.,  c.  7,  s.  12.    1704,  c.  424,  s.  2. 

When  any  garnishee  shall  declare  in  his  answer  that  the 
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money  or  specific  article  due  by  him  will  become  payable 
or  deliverable  at  a  future  day,  and  the  same  shall  be  admit- 
ted by  the  plaintiff  or  found  by  a  jury  or  the  court,  in  such 
case  conditional  judgment  shall  be  entered  against  the  gar- 
nishee, and  the  plaintiff  may  obtain  judgment  against  the 
defendant  for  his  demand,  but  shall  not  take  final  judgment 
against  the  garnishee  without  notice  to  show  cause. 

Sec,  369.    CertifietUe  of  defendant's  interest  to  be  famished. 
C.  C.  P.,  «.  290. 

Whenever  the  sheriff  or  other  lawful  officer,  with  a  war- 
rant of  attachment  or  execution,  shall  apply  to  any  ofiicer 
mentioned  in  section  three  hundred  and  sixty-three,  or  to 
any  debtor  or  individual,  for  the  purpose  of  attaching  or 
levying  on  the  property  of  the  defendant  in  such  warrant, 
such  officer,  debtor  or  individual  shall  furnish  him  with  a 
certificate  under  his  hand,  designating  the  number  of  rights 
or  shares  of  the  defendant  in  such  association  or  corpora- 
tion with  any  dividend  or  any  incumbrance  thereon,  or  the 
amount  and  description  of  the  property  held  by  such  asso- 
ciation, corporation  or  individual,  for  the  benefit  of,  or  debt 
owing  to,  the  defendant.  If  such  officer,  debtor  or  indi- 
vidual refuse  to  do  so,  he  may  be  required  by  the  court  or 
judge  to  attend  before  him  and  be  examined,  on  oath,  con- 
cerning the  same,  and  obedience  to  such  order  may  be 
enforced  by  attachment. 

Sec*  S70.    tTudgtnent,  how  satisfied,    €•  €•  P^  ^-  209, 

In  case  judgment  be  entered  for  the  plaintiff  in  such 
action,  the  sheriff  shall  satisfy  the  same  out  of  the  property 
attached  by  him,  if  it  shall  be  sufficient  for  that  purpose — 

(i)  By  paying  over  to  such  plaintiff  the  proceeds  of  all 
property  sold  by  him,  and  of  all  debts  or  credits  collected 
by  him,  or  so  much  as  shall  be  necessary  to  satisfy  such 
judgment; 

(2)  If  any  balance  remain  due,  and  an  execution  shall 
have  been  issued  on  such  judgment,  he  shall  proceed  to  sell 
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under  such  execution  so  much  of  the  attached  property, 
real  or  personal,  except  as  proyided  in  sub-division  four  of 
this  section,  as  may  be  necessary  to  satisfy  the  balance,  if 
enough  for  that  purpose  shall  remain  in  his  hands  ;  and  in 
case  of  the  sale  of  any  rights  or  shares  in  the  stock  of  a  cor- 
poration or  association,  the  sheriff  shall  execute  to  the  pur- 
chaser a  certificate  of  sale  thereof,  and  the  purchaser  shall 
thereupon  have  all  the  rights  and  privileges  in  respect 
thereto  which  were  had  by  such  defendant ; 

(3)  If  any  of  the  attached  property  belonging  to  the 
defendant  shall  have  passed  out  of  the  hands  of  the  sheriff 
without  having  been  sold  or  converted  into  money,  such 
sheriff  shall  repossess  himself  of  the  same,  and  for  that  pur- 
pose shall  have  all  the  authority  which  he  had  to  seize  the 
same  under  the  attachment ;  and  any  person  who  shall  wil- 
fully conceal  or  withhold  such  property  from  the  sheriff 
shall  be  liable  to  double  damages  at  the  suit  of  the  party 
injured ; 

(4)  Until  the  judgment  against  the  defendant  shall  be 
paid,  the  sheriff  may  proceed  to  collect  the  notes  and  other 
evidences  of  debt,  and  the  debts  that  may  have  been  seized 
or  attached,  under  the  warrant  of  attachment,  and  to  prose- 
cute any  bond  he  may  have  taken  in  the  course  of  such 
proceedings,  and  apply  the  proceeds  thereof  to  the  payment 
of  the  judgment. 

At  the  expiration  of  six  months,  from  the  docketing  of 
the  judgment,  the  court  shall  have  power  upon  the  petition 
of  the  plaintiff,  accompanied  by  an  affidavit  setting  forth 
fully  all  the  proceedings  which  have  been  had  by  the 
sheriff,  since  the  service  of  the  attachment,  the  property 
attached,  and  the  disposition  thereof,  and  also  the  affidavit 
of  the  sheriff  that  he  has  used  due  diligence,  and  endeavored 
to  collect  the  evidences  of  debt  in  his  hands  so  attached, 
and  that  there  remains  uncollected  of  the  same  any  part  or 
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portion  thereof,  to  order  the  sheriff  to  sell  the  same  upon 
such  terms  and  in  such  manner  as  shall  be  deemed  proper. 
Notice  of  such  application  shall  be  given  to  the  defendant 
or  to  his  attorney,  if  the  defendant  shall  have  appeared  in 
the  action.  *In  case  the  summons  has  not  been  personally 
served  on  the  defendant,  the  court  shall  make  such  rule  or 
order,  as  to  service  of  notice,  and  time  of  service,  as  shall 
be  deemed  just  When  the  judgment  and  all  costs  of  the 
proceedings  shall  have  been  paid,  the  sheriff,  upon  reason- 
able demand,  shall  deliver  over  to  the  defendant  the  residue 
of  the  attached  property,  or  the  proceeds  thereof. 

What  tha  sheriff  can  seU. — Property  seized  under  an  attachment  is  only 
a  legal  deposit  in  the  hands  of  tne  sheriff  to  abide  the  event  of  the  action, 
and  when  judgment  is  rendered  and  execution  comes  to  the  sheriff's 
hands  his  power  to  hold  is  merged  into  the  larger  powers  acquired  by 
him  under  the  execution.    Gamble  v.  Rhyne,  80-183. 

The  personal  property  exemption  cannot  be  sold  under  process  of 
attachment.    Com'rs  v.  Riley,  75-144 ;  Gamble  v.  Rhyne,  80-183. 

Judgment  set  aside,  when. — When  a  judgment  has  been  obtained  in  an 
attachment  against  a  corporation,  sued  by  a  wrong  name,  upon  a  fraudu- 
lent demand,  and  having  no  notice  of  the  action,  such  judgment  should 
be  set  aside,  and  the  company  allowed  to  plead,  although  the  same  was 
known  by  one  name  as  well  as  another.  Deep  River  Copper  Co.  v.  Mar- 
tin, 70-300. 

Secm  37 1 •  When  action  to  recover  notes,  etc.,  of  defendant 
may  be  prosecuted  by  plaitUiff  in  the  actioti  in  which  the 
attachment  issued.    C.  C*  P.* «-  210. 

The  actions  herein  authorized  to  be  brought  by  the  sheriff 
may  be  prosecuted  by  the  plaintiff,  or  under  his  direction, 
upon  the  delivery  by  him  to  the  sheriff,  of  an  undertaking 
executed  by  two  sufficient  sureties,  to  the  effect  that  the 
plaintiff  will  indemnify  the  sheriff  from  all  damages,  costs 
and  expenses  on  account  thereof,  not  exceeding  two  hun- 
dred and  fifty  dollars  in  any  one  action.  Such  sureties 
shall,  in  all  cases  when  required  by  the  sheriff,  justify  by 
making  an  affidavit  that  each  is  a  freeholder,  and  worth 
double  the  amount  of  the  penalty  of  the  bond,  over  and 
above  all  demands,  liabilities  and  exemptions. 

A  warrant  of  attachment%served  upon  a  debtor  of  the  defendant  is 
merely  a  security  for  the  plaintiff  *s  recovery.     It  does  not  subject  the 
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garnishee  to  have  jud^pient  taken  against  him  in  the  pending  cause,  but 
only  to  a  separate  action  for  its  recovery.     Carmer  v.  Evans,  80-55. 

See  Shulen  v.  Bryson,  cited  under  \  364,  ante, 

See*  372.  Bond  of  plaintiff,  how  disposed  of  on  Judgment 
for  defendant.    C»  C.  P.,  «•  211, 

If  the  foreign  corporation  or  the  absent,  absconding  or 
concealed  defendant  recover  judgment  against,  the  plaintiflf 
in  such  action,  any  bond  taken  upon  the  issuing  of  the  war- 
rant of  attachment,  and  any  bond  taken  by  the  sheriff, 
except  such  as  are  mentioned  in  the  preceding  section,  all 
the  proceeds  of  sales  and  moneys  collected  by  him,  and  all 
the  property  attached  remaining  in  his  hands,  shall  be 
delivered  by  him  to  the  defendant  or  to  his  agent,  on 
request,  and  the  warrant  shall  be  discharged  and  the  prop- 
erty released. 

Sec.  873.  AttachmetU  discharged^  and  property  or  its  pro^ 
ceeds  returned  to  the  defendant  on  his  appearance  in 
action.    C.  C.  P.,  s.  212.    1870''!,  c.  166. 

Whenever  the  defendant  shall  have  appeared  in  such 
action,  he  may  apply  to  the  court  in  which  such  action  is 
pending,  or  to  the  judge  thereof,  for  an  order  to  discharge 
the  same  ;  and  if  the  same  be  granted,  all  the  proceeds  of 
sale,  and  moneys  collected  in  such  action,  and  all  the  prop- 
erty attached  remaining  in  the  hands  of  any  officer  of  the 
court,  under  any  process  or  order  in  such  action,  shall  be 
delivered  or  paid  to  the  defendant  or  to  his  agent,  and 
released  from  the  attachment.  And  where  there  is  more 
than  one  defendant,  and  several  property  of  either  of  the 
defendants  has  been  seized  bv  virtue  of  the  order  of  attach- 
ment,  the  defendant,  whose  several  property  has  been  seized, 
may  apply  in  like  manner  for  relief. 

Hotion  to  vacate,  when  made. — ^A  motion  to  dissolve  an  order  of  attach- 
ment may  be  made  before  the  return  term  of  the  summons.  Palmer  v. 
Bosher,  71-291 ;  Wilson  v.  Manufacturing  Co.,  88-5. 

Vacated  by  derk. — ^The  clerk  has  jurisdiction  to  vacate  an  attachment, 
notwithstanding  the  act  of  iSyo-'yi,  making  the  process  returnable  to 
term  of  court     Palmer  v.  Bosher,  71-291. 
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When  vacated. — ^An  attachment  or  other  provisional  remedy  will  be 
vacated  without  any  undertaking  by  the  defendant,  if  on  its  face,  it 
appears  to  have  been  issued  irregularly,  or  for  a  cause  insufficient  in 
law,  or  false  in  fact.     Bear  v.  Cohen,  65-511. 

'Where  a  defendant  moves  to  vacate  an  attachment  without  having 
served  a  copy  of  his  affidavit,  and  the  plaintiff  appears  by  attorney  ana 
does  not  ask  to  file  counter-affidavits,  the  motion  may  yet  be  granted. 
Palmer  v.  Bosher,  72-371. 

When  not  vacated. — ^An  attachment  will  not  be  dissolved,  if  it  appear 
reasonably  necessary  to  hold  the  property  to  protect  the  plaintiff 's  rights 
till  the  trial     Bruff  v.  Stems,  81-183. 

When  oonrt  shonld  find  the  fbete. — It  is  not  necessary  that  the  court 
below  should  set  forth  in  its  judgment  upon  a  motion  to  vacate  a  war- 
rant of  attachment,  the  findings  of  fact  upon  which  the  judgment  is 
based,  unless  it  is  claimed  that  the  court  erred  in  applying  the  law  to 
the  facts  as  found.  In  such  case,  it  is  the  duty  of  tne  court  to  set  out 
the  findings  of  fact     Milhiser  v.  Balsley,  106-433. 

Release  of  lien  by  act  of  the  plaintiiT.— A  plaintiff,  in  an  attachment  levied 
on  the  property  of  the  debtor,  accepting  a  deed  of  trust  from  such  debtor 
to  all  his  creditors,  and  signing  an  agreement  providing  for  the  pay- 
ment of  the  debts  of  the  debtor  pro  rata^  releases  the  lien  acquired  by 
the  levy  of  the  attachment,  and  must  take  his  part  with  the  creditors 
secured  in  the  deed.     Rahily  v.  Stringfellow,  72-328. 

Deibct  In  affldavit  cured. — Where  the  affidavit  was  insufficient,  and  the 
defendant  moved  to  vacate  on  affidavits,  and  the  plaintiff  then  filed 
counter-affidavits,  which  supplied  the  facts  omitted  in  the  former  one, 
the  counter-affidavits  cured  the  defects  of  the  original,  but  could  not 
have  been  filed  if  the  defendant  had  not  moved  on  affidavits.  Brown 
V.  Hawkins,  65-645. 

What  Jndge  can  vacate. — A  judge  has  no  authority  to  vac&te  attach- 
ments, except  in  his  own  district  (before  the  law  of  i876-*7),  but  a  judge 
holding  a  series  of  courts  in  a  district  by  exchange  becomes,  during 
such  courts,  judge  of  the  district  for  all  purposes.  Bear  v.  Cohen,65-5i  i ; 
Myers  v.  Hamilton,  65-567;  Thomas  v.  Whitehead,  65-637. 

Property  delivered  to  the  defandant. — Upon  vacating  the  warrant,  the 
property  attached  and  money  collected  under  any  process  or  order  in 
the  action  shall  be  delivered  to  the  defendant     Devries  v.  Summit, 

86-126. 

« 

Prior  to  C.  C.  P. — In  an  attachment  for  debt,  objections  to  t^e  suffi- 
ciency of  the  affidavit  or  bond  can  only  be  taken  by  a  plea  in  abate- 
ment*, after  an  appearance  by  the  defendant.    Cherry  v.  Nelson,  52-141. 

See  \  377,  post^  and  cases  there  cited. 

See.  S74*    Un^ieriaking  of  defendant  on  appearance  to  diS" 
charge  the  property.    C.  €•  P.,  8. 2 IS. 

Upon  such  application  the  defendant  shall  deliver  to  the 
court  an  undertaking,  executed  by  two  sureties  residing  in 
this  st^te,  approved  by  such  court,  to  the  effect  that  such 
surety  will,  on  demand,  pay  to  the  plaintiflF  the  amount  of 
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judgment  that  may  be  recovered  against  the  defendant  in 
the  action,  not  exceeding  the  sum  specified  in  the  under- 
taking, which  shall  be  at  least  double  the  amount  claimed 
by  the  plaintiff  in  his  complaint.  If  it  shall  appear  by 
aflSdavit,  that  the  property  attached  be  of  less  value  than  the 
amount  claimed  by  the  plaintiff,  the  court  or  judge  may 
order  the  same  to.  be  appraised,  and  the  amount  of  the 
undertaking  shall  then  be  double  the  amount  so  appraised, 
And  where  there  is  more  than  one  defendant,  and  several 
property  of  either  of  the  defendants  has  been  seized  by 
virtue  of  the  order  of  attachment,  the  defendant  whose 
several  property  has  been  seized  may  deliver  to  the  court 
an  undertaking,  in  accordance  with  this  section,  to  the 
effect  that  he  will,  on  demand,  pay  to  the  plaintiff  the 
amount  of  judgment  that  may  be  recovered  against  such 
defendant.  And  all  of  this  section,  applicable  to  such  an 
undertaking,  shall  be  applied  thereto. 

Beibre  C.  C.  P.— Defendants  in  original  attachments  may  appear  and 
plead  without  giving  bail.     Stephenson  v.  Todd,  63-368. 

Sec,  3  7S*   Property  clai  med  b  y'third  party ^  may  inferpiead* 
R.  C.»  c.  7,  s.  10.    1793,  c.  389 f  u.  3. 

When  the  property  attached  shall  be  claimed  by  any 
other  person,  the  claimant  may  interplead,  as  provided  in 
section  three  hundred  and  thirty-one. 

Who  may  interplead. — An  attachment  having  been  levied,  third  parties 
claiming  a  lien  on  the  property  can  intervene  and  make  np  a  collateral 
issue  as  to  the  title.  But  whether  the  attachment  is  regular  is  matter 
between  the  parties  to  the  main  action.     Blair  v.  Puryear,  87-101. 

The  right  of  an  outside  claimant  to  intervene  is  well  settled  by  prece- 
dent.   Sims  V.  Goettle,  82-268. 

A  stranger  to  the  action  has  no  right  to  intervene  and  make  himself  a 

earty  thereto,  though  upon  proof  of  interest  in  the  property  attached 
e  may  be  allowed  to  make  up  a  collateral  issue  of  title.     Toms  v.  War> 
son,  66-417. 

Burden  of  proof. — ^The  burden  of  proof  is  on  the  intervener.  Wallace 
v.  Robeson,  100-206. 

BecisionB  upon  tide  section  (acts  1708,  Bev.  Code,  c,  7.  ■.  10)  made  prior  to 
1868. — A  party  claiming  title  to  property  seized  under  an  attachment, 
may  interplead  at  any  time  before  final  judgment.  Dodson  v.  Bush, 
4-236;  Evans  v.  Transportation  Co.,  50-331. 
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The  claim  of  an  interpleader  to  property  attached  must  be  a'  le^al 
claim;  a  mere  equitable  one  will  not  entitle  him  to  the  property  attached. 
No  claim  can  be  interposed  by  a  third  person  to  a  debt  attached  in  the 
hands  of  a  garnishee,  as  nothing  but  tangible  property  comes  wdthin  the 
spirit  of  the  law  allowing  an  interpleader.  But  where  specific  property 
is  levied  upon,  as  the  property  of  an  absconding  debtor,  claimants  have 
a  right  to  interpose  tor  the  purpose  of  protecting  their  present  enjoy- 
ment of  it,  and  preventing  any  injury  that  might  attend  any  removal. 
Simpson  v.  Harry,  18-202. 

The  owner  of  property  attached  is  not  obliged  to  interplead,  though 
he  may  do  so  for  the  sake  of  convenience.  A  sale  under  an  execution, 
issuing  on  a  judgment  on  an  attachment,  only  passes  the  right  of  the 
defendant  in  attachment.     Davis  v.  Garrett,  25-459.  ^Ut^^itMr) 

When*  an  interplea  is  filed,  the  only  issue  submitted  to  the  jury  is  as 
to  the  title  to  the  property  levied  on.  The  jury  have  no  right  to  assess 
the  value  of  the  property  or  damages  for  its  detention  or  destruction. 
McLean  v.  Douglas,  28-233. 

A  plaintiff  in  a  junior  attachment  cannot  be  allowed  to  intervene  in 
an  attachment  of  earlier  date  for  the  purpose  of  contesting  the  validity 
of  the  debt  therein  sued  on.     Bank  v.  Spurling,  52-398. 

Sec.  S7(>*    When  the  sheriff  to  return  warrant  9  with  his  pro- 
ceedings  thereon.    €•  C.  £*.,  s.  214. 

The  sheriff  shall  return  the  warrant  of  attachment,  and 
the  undertakings  provided  for  in  this  chapter,  with  a  state- 
ment of  his  proceedings  thereon,  at  the  time  and  place  at 
which  it  is  on  its  face  returnable,  and  upon,  or  at  any  time 
after  such  return,  he  may  obtain  from  the  court  to  which 
the  same  was  returnable,  a  certified  copy  thereof,  which 
shall  be  held  and  deemed  for  the  purpose  of  giving  him 
authority,  the  same  as  the  original,  and  when  the  wariant 
shall  have  been  fully  executed  or  discharged,  the  sheriff 
shall  return  the  same,  with  his  proceedings,  to  said  court. 

Sec*  SI  7*    Motion  to  vacate  or  modify  warrant,  or  increase 
security. 

The  defendant,  or  a  person  who  has  acquired  a  lien  upon, 
or  interest  in,  his  property  after  it  was  attached,  may  at  any 
time  before  the  actual  application  of  the  attached  property, 
or  the  proceeds  thereof,  to  the  paymtnt  of  a  judgment 
recovered  in  the  action,  apply  to  the  court  having  jurisdic- 
tion to  vacate  or  modify  the  warrant,  or  to  increase  the 
security  given  by  the  plaintiflF,  or  for  one  or  more  of  those 
forms  of  relief,  together  or  in  the  alternative,  as  in  cases  of 
other  provisional  remedies. 
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Motion  granted. — Where  the  allegations  of  the  affidavit  for  attachment 
are  disproved,  the  motion  to  vacate  should  be  granted.  Devries  v.  Sum- 
mit, 86-126.  • 

Hotion  denied. — The  court  will  not  surrender  property  tn  custodia  legis 
if  its  detention  appear  reasonably  necessary  to  protect  the  right  of  the 
plaintiff  till  the  tnal.     Bruff  v.  Stern,  81-183. 

Amendment  of  defective  affidavit. — ^The  court  has  the  power  to  allow  the 
amendment  of  an  affidavit  upon  which  a  warrant  of  attachment  had 
issued,  although  the  former  affidavit  was  wholly  insufficient.  Brown  v. 
Hawkins,  65-^5. 

Vacated  without  bond  by  defendant. — An  attachment,  or  other  provisional 
remedy,  will  be  vacated  without  any  undertaking  by  the  defendant,  by 
the  jud^e,  if  on  its  face  it  appear  to  have  been  issued  irregularly,  or  for 
a  cause  insufficient  in  law  or  false  in  fact.     Bear  v.  Cohen,  65-511. 

What  Jndge  has  Jurisdiction  to  vacate. — A  judge  cannot  vacate  an  order 
of  attachment  out  of  his  own  district,  unless  legally  assigned  to  hold 
the  court  of  the  district  where  it  issued.  Myers  v.  HamSton,  65-567  ; 
Bear  v.  Cohen.  65-511 ;  Morris  v.  Whitehead,  65-637. 

•^^  3  373f  finte^  and  caaes  there  cited. 

Sec.  37 8 •    Exceptions  to  and  Justification  of  suretiesm 

The  sureties  to  all  undertakings  in  all  proceedings  for 

attachment  may  be  excepted  to,  and  justified  as  required 

in  action  for  claim  and  delivery. 
See  2;  324-328,  ante. 


CHAPTER  FIVE. 

APPOINTMENT  OF  RECEIVERS  AND  OTHER  PROVIS- 
IONAL REMEDIES. 


Section. 

379.  Appointment  of  receivers. 

380.  Property  held  bjr  trustees. 

381.  Judge  may  punish  disobedi- 

ence to  oraer. 


Sbction. 

382.  Judgment  for  sum  admitted  to 

be  due. 

383.  Receiver  to  give  security. 


Sec.  379.     Jppoiniment  of  receivers.     C.  €•  P.,  s.  21S. 
1876''7,c223.    1879,  c.  63.    1881,  c  SI.    1886,  c.  94. 

A  judge  of  the  superior  court,  having  authority  to  grant 
restraining  orders  and  injunctions,  as  prescribed  in  title 
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nine,  sub-chapter  three  of  this  chapter,  shall  have  the  like 
jurisdiction  in  appointing  receivers,  and  all  motions  to  show 
cause  shall  be  returnable  as  is  provided  for  injunctions. 

A  receiver  may  be  appointed — 

(i)  Before  judgment,  on  the  application  of  either  party, 
when  he  establishes  an  apparent  right  to  property  which  is 
the  subject  of  the  action  and  which  is  in  the  possession  of 
an  adverse  party,  and  the  property  or  its  rents  and  profits 
are  in  danger  of  being  lost  or  materially  injured  or  im- 
paired, except  in  cases  where  judgment  upon  failure  to 
answer  may  be  had  on  application  to  the  court; 

(2)  After  judgment,  to  carry  the  judgment  into  effect; 

(3)  After  judgment,  to  dispose  of  the  property  according 
to  the  judgment,  or  to  preserve  it  during  the  pendency  of 
an  appeal,  or  when  an  execution  has  been  returned  unsat- 
isfied, and  the  judgment  debtor  refuses  to  apply  his  prop- 
erty in  satisfaction  of  the  judgment; 

(4)  In  cases  provided  in  said  chapter  and  by  special 
statutes,  when  a  corporation  has  been  dissolved,  or  is  insol- 
vent, or  in  imminent  danger  of  insolvency,  or  has  forfeited 
its  corporate  rights,  and  in  like  cases  of  the  property  within 
this  state  of  foreign  corporations.  Receivers  of  the  prop- 
erty within  this  state  of  foreign  or  other  corporations  shall 
be  allowed  such  commissions  as  may  be  fixed  by  the  judge 
appointing  them,  not  exceeding  five  per  cent  on  the  amount 
received  and  disbursed  by  them. 

Amendment  {ch.  p^,  acts  188^), 

In  all  cases  where  there  is  an  application  for  the  appoint- 
ment of  a  receiver,  upon  the  ground  that  the  property  or  its 
rents  and  profits  are  in  danger  of  being  lost  or  materially 
injured  or  impaired,  or  that  a  corporation  defendant  is 
insolvent  or  in  immediate  danger  of  insolvency,  and  the 
subject  of  the  action  is  the  recovery  of  a  money  demand, 
the  judge  before  whom  such  application  is  made  or  pend- 
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ing  shall  have  the  discretionary  power  to  refuse  the  appoint* 
ment  of  a  receiver  if  the  party  against  whom  such  relief 
is  asked,  whether  a  person,  partnership  or  corporation, 
shall  tender  to  the  court  an  undertaking  payable  to  the 
adverse  party  in  an  amount  double  the  sum  demanded  by  the 
plaintiff,  with  at  least  two  sufficient  sureties  and  duly  jus- 
tified according  to  law,  conditional  for  the  payment  of  such 
amount  as  may  be  recovered  in  such  action,  and  summary 
judgment  may  be  taken  upon  said  undertaking  as  in  the 
case  of  official  bonds  under  sections  one  thousand  eight 
hundred  and  eighty-nine  and  one  thousand  eight  hundred 
and  ninety  of  The  Code:  Promded^  that  in  the  progress  of 
the  action  the  court  shall  have  power,  in  its  discretion,  to 
require  additional  sureties  on  such  undertaking. 

Powers  of  courts,  as  to  appointment  of  reoeiyers,  enlarged. — In  certain 
respects,  particularly  with  regard  to  the  remedies  by  injunction  and 
appointment  of  receivers,  the  powers  of  the  courts  have  been  enlarged 
by  the  provisions  of  The  Code.     Lumber  Co.  v.  Wallace,  93-22. 


•. 


By  whom  appointed. — The  clerk  of  the  superior  court  has  no  power  to 
appoint  a  receiver.     Parks  v.  Sprinkle,  64-637. 

Under  the  act  of  1877,  modified  by  the  act  of  1879,  •mo'tions  for  the 
appointment  of  a  receiver  may  be  made  before  the  resident  judge  of  the 
district,  or  one  assigned  to  the  district,  or  one  holding  the  courts  thereof 
by  exchange,  at  the  option  of  the  mover.    Corbin  v.  Berry,  83-27. 

Prior  application. — ^The  prior  jurisdiction  acquired  by  the  pendency  of  a 
former  action  in  which  an  injunction  and  receivership  is  sought  will 
exclude  the  interference  of  the  court  in  another  suit  of  which  the  princi- 
pal object  is  the  same  provisional  remedies.     Young  v.  Rollins,  05-485. 

Anthority  of  receiver. — A  receiver  appointed  in  one  case,  cannot,  by 
virtue  of  such  appointment,  do  any  act  affecting  another  controversy 
between  the  parties.     Righton  v.  Pruden,  73-61. 

A  party  to  the  action  shonld  not  be  appointed. — The  office  of  receiver 
should  not  be  conferred  on  a  party  to  the  cause.    Young  v.  Rollins,  85- 

485. 

Property  in  hands  of  receiver  not  snlject  to  execution. — ^While  property  is 
in  the  hands  of  a  receiver  it  is  not  subject  to  execution,  and  no  right  to 
it  'can  be  acquired  by  a  sale  under  execution.  It  makes  no  difference  if 
the  receiver  declines  to  act.  The  property  is  still  in  the  custody  of  the 
law.    Skinner  v.  Maxwell,  68-400. 

Beceiver  in  actions  to  recover  real  property, — In  an  action  tb  recover  poa- 
sessioti  of  land,  a  defendant  may  set  up  an  equitable  defence,  and  all 
persons  interested  in  such  equity  should  thereupon  be  made  parties,  and 
are  entitled  to  have  their  interests  protected  by  the  appointment  of  a 
receiver.    Ten  Broeck  v.  Orchard,  74-409. 
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A  receiver  will  be  appointed,  in  an  action  to  recover  realty,  when  the 
plaintifiT  s^ts  up  an  apparently  good  title,  which  is  not  sufficiently  denied 
by  the  answer,  and  shows  imminent  daneer  of  loss  by  the  defendant's 
insolvency.  Deep  River  Co.  v.  Fox,  39-01 ;  Cause  v.  Perkins,  56-177  ; 
Nesbitt  V.  Turrentine,  83-535  ;  Rollins  v.  Henrv,  77-467. 

After  a  tenant  has  been  wrongfully  evicted  and  a  writ  of  restitution 
ordered,  it  must  be  obeyed  before  the  court  will  entertain  a  motion  to 
appoint  a  receiver  of  the  premises.    Rollins  v.  Henry,  77-467. 

Where  it  appears  that  tne  party  in  possession  of  a  gold  mine,  pending 
litigation  for  it,  is  of  doubtful  ability  to  respond  in  damages,  a  receiver 
will  be  appointed  to  secure  the  profits.     Parker  v.  Parker,  82-165. 

In  actions  of  ejectment,  the  requirement  that  the  defendant  shall  give 
bond  before  answering,  does  not  abridge  the  power  of  the  court  to 
appoint  a  receiver  of  the  rents  and  profits.    Kron  v.  Dennis,  90-327. 

Where,  in  an  action  to  recover  land,  the  complaint  alleged  and  the  an- 
swer admitted  that  the  defendant  was  in  possession  of  the  entire  tract,  but 
in  fact  the  plaintifiT  was  in  possession  of  a  portion  of  it,  and  upon  a  motion 
for  a  receiver,  the  defendant  was  allowed  to  retain  possession  of  the  entire 
tract  upon  filing  a  bond,  which  was  done,  it  was  not  error  to  allow  the 
order  appointing  the  receiver  to  be  so  modified  as  to  only  embrace  the 
land  actually  occupied  by  the  defendant     Kron  v.  Smith,  96-386. 

Where  a  party  establishes  an  apparent  right  to  land,  and  the  person  in 
possession  is  insolve.nt,  a  receiver  will  be  appointed  to  take  charge  of  the 
rents  and  profits  during  the  pendency  of  the  action.  McNair  v.  Pope, 
96-502. 

In  aeoBteit  over  a  will. — A  receiver  cannot  be  appointed  in  a  proceed- 
ing to  establish  a  will.     Bryan  v.  Moring,  94-6^ 

When,  on  an  issue  of  devisavit  vel  non,  the  jury  find  a  certain  paper- 
writing  to  be  the  vdll,  and  persons  are  in  possession  claiming  under  a 
prior  script,  it  is  error  to  appoint  a  receiver  of  rents  and  profits  when 
there  is  no  allegation  of  insolvency  against  the  party  in  possession.  Ibid, 

In  aetion  of  Ibreclosure. — Where  land  is  sold  by  deed,  and  the  vendee 
immediately  re-conveys  by  mortgage  to  secure  the  purchase-money, 
enters  into  possession,  makes  improvements,  and  obtains  an  injunction 
to  restrain  sale  under  the  mortgage,  the  vendee  is  entitled  to  have  a 
receiver  appointed  during  the  litigation.     Howes  v.  Mauney,  66-218. 

A  receiver  may  be  appointed  in  an  action  to  foreclose  a  mortgage, 
when  it  is  alleged  that  the  security  is  insufficient,  and  the  mortgagor  in 
possession  is  insqlvent.     Kerchner  v.  Fairley,  80-24. 

Where  a  mortgagor  obtains  an  injunction  to  restrain  the  sale  of  mort- 
gaged premises  until  certain  counterclaims  are  passed  upon,  the  mort- 
gagee is  entitled  to  have  a  receiver  appointed  to  take  charge  of  the  prop- 
erty and  secure  the  rents  and  pro&ts,  where  the  same  are  in  danger  of 
being  lost.     Oldham  v.  Bank,  84-304. 

£xocutor. — When  an  executor  converts  his  real  and  personal  estate  into 
notes  and  money,  so  as  to  lead  to  a  reasonble  apprehension  that  the 
assets  are  not  sufficientlv  secure  in  his  hands,  it  becomes  the  duty  of 
the  court,  pending  an  action  for  an  account  and  payment  of  the  assets, 
to  provide,  by  an  order  in  the  cause,  that  the  executor  give  bond  for  the 
protection  of  the  assets  and  for.  the  performance  of  the  final  decree,  and 
upon  his  failure  so  to  do,  to  appoint  a  receiver.  It  is  error  to  appoint  a 
receiver  in  the  first  instance.     Gray  v.  Gaither,  74-237.  * 

Where  lands  were  devised  to  two  persons,  both  of  whom  were 
appointed  executors,  charged  with  the  payment  of  certain  debts,  and 
one  of  the  executors,  claiming  a  part  of  the  lapd  under  a  deed  subse- 
quent in  date  to  the  execution  of  the  will,  had  entered  thereon  and  was 
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proceeding  to  operate  it  as  mining  property,  and  it  Appearing  that  there 
was  some  danger  of  waste  of  the  property,  and  the  solvency  of  the  ven- 
dee-executor was  doubtful ;  it  is  a  proper  case  for  the  appointment  of  a 
receiver.     Stith  v.  Jones,  101-360. 

Infknts'  estate. — A  receiver  may  be  appointed  of  an  infant's  estate,  if 
not  vested  in  a  trustee.    Skinner  v.  Maxwell,  66-45. 

Whenever  the  property  of  the  parties  is  so  intermingled  that  the  dif- 
ferent interests  can  only  be  ascertained  and  established  under  the  direc- 
tion of  the  court,  a  receiver  should  be  appointed.    Ibid, 

A  receiver  appointed  to  take  charge  of  a  ward's  estate  when  the 
guardian  is  removed  is  not  invested  with  the  powers  of  a  guardian,  but 
acts  under  the  control  of  the  court  until  another  guardian  is  appointed. 
Temple  v.  Williams,  91-82. 

Dissolution  of  partnership. — Where  a  court  orders  a  dissolution  of  a 
partnership,  or  where  it  is  dissolved  by  consent  and  a  serious  disagree- 
ment occurs  between  the  partners  in  settlement,  the  court  will  appoint 
a  receiver.     Richards  v.  Burman,  65-162. 

Tenants  in  common. — Courts  are  averse  in  ordinary  cases  to  the  appoint- 
ment of  receivers  in  actions  between  tenants  in  common.  Vaughn  v. 
Vincent,  88-116. 

Cutting  timber. — Where  the  plain tifiF  sought  to  enjoin  the  defendant 
from  cutting  and  carrying  away  timber  from  lands  which  both  parties 
claimed,  and  each  offered  strong  proofs  in  support  of  his  title ;  and  it 
appeared  that  the  defendant  had  in  good  faith  expended  lar?e  sums  of 
money  in  establishing  and  prosecuting  its  business  and  greatloss  might 
result  from  arresting  it :  Held,  that  the  court  should  have  required  a 
bond  from  the  defendant  to  indemnify  the  plaintiff  for  the  value  of  the 
timber,  and  if  need  be  appoint  a  receiver,  before  resorting  to  an  injunc- 
tion.    Lewis  V.  Lumber  Co.,  99-11. 

Disputed  fond. — ^The  right  to  take  under  the  control  of  the  court  a  dis- 

Suted  fund,  liable  to  waste  if  sufiered  to  remain  in  the  hands  of  the 
efendant,  extends  also  to  a  plaintiff  who  takes  it  from  the  defendant, 
and  whose  possession  threatens  a  similar  injur}*  to  the  latter.  Horton 
V.  White,  84-297. 

A  receiver  will  be  appointed,  when. — Where  the  trustee  of  the  sinking 
fund  to  pay  the  debts  of  a  corporation  loaned  a  portion  of  the  money 
belonging  thereto  without  authority  to  a  bankrupt  firm  of  which  he  was 
senior  member,  and  which  soon  thereafter  became  insolvent,  these  facts 
constitute  sufficient  grounds  for  the  removal  of  the  trustee  and  the 
appointment  of  a  receiver  pending  an  investigation  of  his  acts  and 
doings.     Railroad  v.  Wilson,  81-223. 

Where  an  administrator  sold  land  to  make  assets,  and  it  was  bought 
by  his  sister,  either  for  his  and  their  joint  benefit,  and  judgment  was 
rendered  against  her  and  the  sureties  on  the  bond  for  the  purchase- 
money,  the  administrator,  who  is  insolvent,  remaining  in  possession  of 
the  land,  the  sureties  are  entitled  to  an  order  restraining  the  adminis- 
trator from  collecting  the  purchase-money  and  the  appointment  of  a 
receiver  to  resell  the  land.    Sten  house  v.  Davis,  82-432. 

In  an  action  under  the  landlord  and  tenant  act,  carried  by  appeal  to 
the  superior  court,  the  court  has  power  to  appoint  a  receiver  to  collect 
the  rents,  etc.,  upon  an  affidavit  by  the  plaintiff  (not  controverted)  that 
the  defendants  entered  into  possession  as  tenants  of  plaintiff,  have  held 
over  after  expiration  of  their  term,  are  insolvent,  ana  that  the  plaintiff 
has  no  security  for  rents.     Nesbit  v.  Turrentine,  83-535. 
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Where  the  plaintiff  establishes  a  prima  facie  right  to  property,  which 
19  not  rebutted  by  the  defendant,  he  is  entitled  to  a  receiver,  if  he  shows 
that  there  is  danger  of  loss  of  the  rents  and  profits.  Durant  v.  Crowell, 
97-367. 

Where  there  is  reason  to  apprehend  that  the  subject  of  the  contro- 
versy will  be  destroyed,  or  removed,  or  otherwise  disposed  of  by  the 
defendants,  pending  the  action,  so  that  the  plaintiff  may  lose  the  fruit 
of  his  recovery,  the  court  will  take  control  of  it  by  the  appoint- 
ment of  a  receiver,  or  by  the  grant  of  an  injunction,  or  by  both,  if  nec- 
essary, until  the  action  shall  be  tried  on  its  merits.  EHett  v.  Newman, 
92-519. 

A  receiver  will  not  be  appointed,  when. — An  order  appointing  a  receiver 
will  not  be  made  when  the  party  applying  for  the  same  has  not  estab- 
lished an  apparent  right  to  the  propertv  in  litigation,  and  where  it  is 
neither  alleged  nor  shown  that  there  is  danger  of  waste  or  injury  to  the 
property,  or  loss  of  rents  and  profits  by  reason  of  the  insolvency  of  the 
adverse  party  in  possession.     Twitty  v.  Logan,  80-69. 

A  receiver  will  be  refused  unless  there  is  danger  that  the  property  will 
be  lost  or  materially  injured.     Levenson  v.  Elson,  88-182. 

A  receiver  will  not  be  appointed  pendente  lite  upon  a  mere  allegation 
that  the  party  has  reason  to  believe  the  property  in  dispute  will  be 
wasted  or  destroyed.  The  application  in  sucn  case  must  state  the  grounds 
of  apprehension,  and  the  judge  determines  the  reasonableness  thereof 
upon  the  facts  found  by  him.     Hanna  v.  Hanna,  89-68. 

Where  the  application  for  a  receiver  is  based  upon  the  alleged  fraud- 
ulent character  of  a  conveyance,  the  question  of  whether  or  not  the  deed 
is  fraudulent,  belongs  to  the  final  hearing  of  the  cause,  and  the  alleged 
fraud  will  only  be  considered  on  such  motion  for  a  receiver,  as  showing 
grotinds  for  the  protection  of  the  fund  until  the  final  hearing.  In  such 
case,  a  receiver  will  not  be  appointed,  unless  it  is  manifest  that  the  fund  is 
mismanaged  and  in  danger  of  being  lost,  or  where  the  insolvency  of  an 
unfit  trustee  is  present  or  imminent.     Rheinstein  v.  Bixby,  92-307. 

It  is  the  duty  of  the  court,  in  passing  upon  a  motion  for  an  injunction 
or  the  appointment  of  a  receiver,  to  consider  the  consequences  of  such 
action  upon  both  parties  ;  and  it  ought  not  to  interpose  unless  it  is  mani- 
fest that  the  property  is  being  mismanaged  and  in  danger  of  being  lost, 
or  that  it  is  m  tne  possession  of  an  insolvent  or  unfit  trustee.  Venable 
v.  Smith,  98-523. 

Affldavits. — Where  the  defendant  in  an  application  for  a  provisional 
remedy  meets  the  plaintiff's  allegations  by' counter-affidavits,  the  plain- 
tiff can  support  their  original  affidavits  by  others  to  same  effect  and  in 
reply  to  those  offered  by  the  defendant.    Young  v.  Rollins,  85-485. 

Allowing  or  refusing  additional  affidavits  after  argumeut  begun,  on 
such  an  application,  is  a  matter  of  discretion  in  the  presiding  judge,  and 
not  reviewable.    Levenson  v.  Elson,  88-182. 

On  question  of  ineolvency. — The  value  of  the  property  in  controversy 
cannot  be  considered  in  passing  on  the  question  of  the  solvency  of  the 
defendant    Durant  v.  Crowell,  97-367. 

Acceptanoe  of  bond  in  lieu  of  appointment  of  receiver. — Where  there  is  dan- 
ger of  loss  of  rents  and  profits,  instead  of  appointing  a  receiver,  the 
court  may  allow  the  defendant  to  execute  a  bond  to  secure  the  rents  and 
profits,  and  such  damages  as  may  be  adjudged  the  plaintiff.  Durant  v. 
Crowell,  97-367. 

It  is  error  to  order  the  receiver  to  take  possession  and  control  of  the 
mines,  and  machinery  for  operating  the  same,  without  giving  the  defend- 
ant an  opportunity  to  file  a  bond  to  secure  the  payment  over  to  the 
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receiver,  of  any  proceeds  therefrom,  as  the  coart  might  subsequently 
direct.    Stith  v.  Jones,  101-360. 

See  amendment  to  this  section  (ch.  94,  act  1885),  supra. 

For  the  fees  of  sa  ofleer  pending  litigatiOB. — A  receiver  cannot  be  ap- 
pointed to  take  the  fees  of  an  office.    Swepson  v.  Turner,  76-115. 

After  diisolniion  of  a  oorporation. — Where  a  corporation  has  dissolved, 
and  there  is  a  contest  as  to  the  rights  of  different  creditors  to  the  assets, 
there  being  no  officers  of  the  corporation,  a  receiver  should  be  appointed. 
Dobson  V.  Simon  ton.  78-63. 
I  An  order  appointing  a  receiver  of  the  extinct  corporation,  where  it 

has  become  extinct  by  a  legislative  enactment  which  transferred  its 
powers  and  property  to  a  new  corporation,  cannot  properly  be  made, 
except  in  a  proceeding  to  which  its  successor  or  substitute  is  a  party. 
Young  V.  Rollins,  85-485. 

The  or^aniauition  of  a  new  corporation  at  once  dissolves  the  old  one. 
The  creditors  of  the  defunct  corporation  are  entitled  to  have  a  receiver 
appointed  to  apply  its  property  to  their  debts.  Marshall  v.  Railroad, 
92-322. 

A  receiver  appointed  under  the  act  (The  Code,  J  670)  to  wind  up  the 
affairs  of  corporations,  can  proceed  to  collect  in  the  assets,  and  to  prose- 
^         cute  and  defend  suits,  after  the  corporation  has  ceased  to  exist  by  the 
\  expiration  of  its  charter.     Asheville  v.  Aston,  92-578. 

Supplementary  proceedings.— In  supplementary  proceedings,  if  the  judg> 
ment  debtor  dies  before  the  appointment  of  a  receiver  is  filed  in  the  office 
of  the  clerk  of  the  superior  court,  the  property  and  effectsof  such  judg- 
ment debtor  do  not  vest  in  the  receiver,  nor  has  the  judgment  creditor 
any  lien  as  against  the  administrator.  Rankin  v.  Minor,  72-424. 
"^  The  appointment  of  a  receiver  in  supplemental  proceedings  does  not 
rest  solely  in  the  discretion  of  the  judge,  and  his  action  in  appointing  or 
refusing  to  appoint  is  subject  to  review  by  the  supreme  court.  It  is  not 
necessary,  in  order  to  warrant  the  appointment  of  a  receiver  in  such  pro- 
ceedings, that  it  should  appear  with  perfect  certainty  that  the  debtor  has 
property  which  ought  to  be  applied  to  the  payment  of  the  judgment  It 
IS  sufficient  if  there  is  reasonable  ground  to  believe  that  he  has  such 
property.     Coates  v.  Wilkes,  92-376. 

In  regard  to  the  appointment  by  the  court  of  receivers  of  the  property 
of  the  judgment  debtor  in  cases  of  supplementary  proceedings,  see  \\ 
494-497,  post 

Clerks  inperior  court. —Prior  to  the  enactment  of  J  72  of  The  Code 
(November,  1883),  clerks  of  the  superior  courts  were  not  liable  upon  their 
official  bonds  for  moneys  received  by  them  in  the  capacity  of  receivers 
of  funds  belonging  to  infants ;  but  now,  by  virtue  of^that  section,  such 
bonds  are  responsible  for  all  moneys  and  effects  which  may  come  to 
their  hands  by  color  of  their  office,  or  under  any  decree  or  order  of  a 
judge,  though  such  order  or  decree  may  have  been  irregular,  or  even 
void  for  want  of  jurisdiction.  Syme  v.  Bunting,  91-48 ;  Presson  v.  Boone, 
108-78. 

Appeal  from  order  appointing  receiver.— An  appeal  is  the  act  of  the  party 
and  not  of  the  court,  and  it  rests  upon  the  appellant  to  show  that  it  was 
perfected.  So  where  an  order  was  made  in  term,  appointing  a  receiver, 
from  which  order  the  record  showed  that  the  defendant  appealed,  but  it 
did  not  appear  that  the  appeal  was  perfected,  the  court  has  the  power, 
certainly  by  consent,  after  notice,  to  alter  such  order  at  chambers. 
Coates  V.  Wilkes,  94-174. 
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Order  not  void. — An  order  appointing  a  receiver  is  not  void  by  reason  of 
an  omission  of  the  court  to  require  adequate  security.  NesBitt  v.  Tur- 
rentine,  83-555. 

Action  hy  receiver. — A  receiver  of  an  insolvent  corporation,  appointed 
by  the  circuit  court  of  the  United  States,  cannot  bring  an  action  in  the 
courts  of  this  state,  in  his  own  name,  to  recover  the  property  of  such 
corporation.  Such  action  must  be  in  the  name  of  the  real  owner.  Bat- 
tle V.  Davis,  66-252. 

Cvnira. — It  seems  that  a  trustee  of  any  express  trust  may  brin^  an 
action  in  his  own  name.  See  ^  177,  anie^  and  cases  there  cited,  especially 
Rankin  v.  Allison,  64-673 ;  Biggs  v.  Williams,  66-427 ;  Mebane  v.  Me- 
bai^e,  66-334 ;  Setzer  v.  Lewis,  69-133;  Grant  v.  Bell,  87-34. 

A  receiver  appointed  upon  the  dissolution  of  a  corporation,  or  a  trustee 
charged  with  the  collection  of  its  assets,  can  bring  suit  against  its  debt- 
ors in  his  own  name  or  in  that  of  the  corporation.  Gray  v.  Lewis,  94- 
392. 

Sec.  380.    Property  held  by  trustee.    C.  C.  1*.,  s.  215. 

When  it  is  admitted  by  the  pleading  or  examination  of 
a  party  that  he  has  in  his  possession,  or  under  his  control, 
any  money  or  other  thing  capable  of  delivery,  which,  being 
the  subject  of  the  litigation,  is  held  by  him  as  trustee  for 
another  party,  or  which  belongs  or  is  due  to  another  party, 
the  judge  may  order  the  same  to  be  deposited  in  court,  or 
delivered  to  such  party,  with  or  without  security,  subject 
to  the  further  direction  of  the  judge, 

Xnsolveiit  tnutee. — Where  a  trustee  is  insolvent  and  has  misapplied  the  < 
rents  and  profits,  an  injunction  and  the  appointment  of  a  receiver  are 
properly  granted.     Albright  v.  Albright,  91-220. 

Sec.  381.     Judge  may  punish  disobedience  to  order.     C.  €• 
r.,s.  215. 

Whenever,  in  his  exercise  of  his  authority,  a  judge  shall 
have  ordered  the  deposit,  delivery  or  conveyance  of  money 
or  other  property,  and  the  order  is  disobeyed,  the  judge, 
besides  punishing  the  disobedience  as  for  contempt,  may 
make  an  order  requiring  the  sheriff  to  take  the  money  or 
property  and  deposit,  deliver  or  convey  itj  in  conformity 
with  the  direction  of  the  judge. 

Sec.  382.    Judgtnent  for  sum  admitted  to  be  due.    C.  C.  P., 
8.215. 

When  the  answer  of  the  defendant  expressly,  or  by  not 
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denying,  admits  part  of  the  plaintiff 's  claim  to  be  just,  the 
judge,  on  motion,  may  order  such  defendant  to  satisfy  that 
part  of  the  claim,  and  may  enforce  the  order  as  it  enforces 
a  judgment  or  provisional  remedy. 

Sec,  383.    Receiver  to' give  security. 

A  receiver  appointed  in  an  action  or  special  proceeding 
must,  before  entering  upon  his  duties,  execute  and  file  with 
the  clerk  of  the  court  wherein  the  action  is  pending, -an 
undertaking  payable  to  the  adverse  party  with  at  least  two 
sufficient  sureties  in  a  penalty  fixed  by  the  judge  or  jus- 
tices, making  the  appointment,  conditioned  for  the  faith- 
ful discharge  of  his  duties  as  receiver.  And  the  judge  or 
/justices,  having  jurisdiction  thereof,  may  at  any  time 
remove  the  receiver,  or  direct  him  to  give  a  new  undertak- 
ing, with  new  sureties  with  the  like  condition.  But  this 
section  does  not  apply  to  a  case  where  special  provision  is 
made  by  law  for  the  security  to  be  given  by  a  receiver,  nor 
for  increasing  the  same,  nor  for  removing  a  receiver. 

Liability  of  Bureties  of  clerk  appointed  receiver. — The  sureties  upon  the 
bond  of  a  clerk  of  the  superior  court  are  not  liable  for  funds  which  come 
into  his  hands  as  receiver,  and  over  which  the  court  had  acquired  no 
control.     Rogers  v.  Odom,  86-432. 

But  where  the  clerk  is  appointed  receiver  under  the  statute  author- 
izing the  court  to  commit  the  estate  of  an  infant  to  some  discreet  person, 
the  bond  of  the  clerk  is  responsible  for  the  fund.     Ibid, 

Since  The  Code  of  1883,  J  72,  the  official  bond  of  the  clerk  is  respon- 
sible for  funds  committed  to  his  care  as  receiver.  Syme  v.  Bunting, 
91-48. 

Where  it  was  shown  that  in  December,  1882,  the  clerk  of  a  superior 
court,  who  had  theretofore  been  appointed  a  receiver  of  funds  belong- 
ing to  a  minor,  received  from  an  admmistrator  a  sum  of  money  belonging 
to  the  minor  and  gave  a  receipt  therefor  signed  **  clerk  of  the  superior 
court,  and  receiver  of,"  etc.:  Held^  that  he  was  liable  upon  his  bond 
as  clerky  inasmuch  as  under  H  1543,  1544  of  The  Code,  it  was  made  his 
official  duty  to  receive  and  account  for  all  moneys,  etc.,  paid  into  his 
office  by  executors  and  administrators,  and  it  will  be  presumed  he 
received  the  money  by  virtue  of  that  authority.  Presson  v.  Boone, 
108-78. 

Besponsibility  of  receiver. — As  a  general  rule,  a  receiver  is  responsible 
for  his  own  neglect  only,  and  is  protected  when  he  acts  in  entire  good 
faith,  but  when  a  receiver  is  appointed  to  take  charge  of  an  infant's 
•estate  who  has  no  guardian,  and  is  directed  to  lend  out  the  money  and 
pay  the  income  over  to  the  ward,  he  will  be  held  to  the  siime  accounta- 
bility as  a  guardian.     Collins  v.  Gooch,  97-186. 
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Deposit  by  receiyer  in  bank. — A  receiver,  or  other  trustee,  may  keep 
money. in  a  bank  as  a  safe  place  of  deposit,  or  may  use  the  bank  as  a 
means  of  transmitting  money  to  distant  places,  and  if  he  uses  reason- 
able diligence  he  will  not  be  held  liable  if  the  bank  fails,  but  this  does 
not  authorize  a  loan  to  the  bank  by  such  trustee  without  taking  security. 
Collins  V.  Gooch,  97-186.  - 

Defitnlt  must  be  ascertained  before  snit  against  sureties. — A  receiver  and  his 
surety  cannot  be  sued  on  the  bond  for  an  alleged  breach  of  his  trust 
before  a  default  is  ascertained.  The  proper  practice  is  to  apply  to  the 
court  for  a  rule  on  the  receiver  to  render  his  account  Bank  v.  Cred- 
itors, 86-323. 

Leave  to  sue  sureties,  when  granted.  — ^Where  the  receiver's  default  is  mani- 
fest, and  he  fails  to  comply  with  the  order  of  the  court  in  respect  to  the 
fund,  it  is  a  breach  of  the  bond  upon  which  suit  may  be  brought  by 
leave  of  the  court     Bank  v.  Creditors,  86-323. 

Where  a  receiver  is  alleged  to  have  committed  a  breach  of  trust,  the. 
party  complaining  must  first  obtain  a  rule  requiring  him  to  render  an 
account,  and  if  default  be  found  apply  to  the  court  for  leave  to  sue  his 
bond.  In  this  case  the  refusal  of  the  motion  for  judgment  against  the 
bond  was  proper.     Atkinson  v.  Smith,  89-72. 
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S€<:.  384.    Judgtnent  defined.    €•  V.  P.,  s.  216. 

A  judgment  is  either  interlocutory,  or  the  final  determi- 
nation of  the  rights  of  the  parties  in  the  action. 

Presumed  to  be  correct.  —Judgments  of  a  court  in  a  case  properly  con- 
stituted before  it,  and  where  it  has  jurisdiction  of  the  parties  and  the 
subject-matter  of  controversy,  are  deemed  to  be  valid  and  will  be  upheld 
until  impeached  by  a  direct  proceeding  for  that  purpose.  Morris. v. 
Gentry,  89-248  ;  State  v.  Lanier,  89-517. 

Service  of  summons  presumed.— The  law  presumes  that  a  party  to  an 
action  has  notice  thereof  and  of  its  nature,  but  the  contrary  may  be 
shown  in  a  proper  proceeding  for  that  purpose,  Morris  v.  Gentry,' 89- 
248. 

Judgment  stricken  out  by  consent. — By  consent,  a  judgment  rendered  at 
a  former  term  may  be  stricken  out,  and  a  new  judgment  substituted  in 
its  place.     Cowles  v.  Curry,  96-331. 

Judgment  in  vacation. — By  consent,  judgment  can  be  rendered  in  vaca- 
tion. Hervey  v.  Edmunds,  68-243;  Harrell  v.  Peebles,  79-26  ;  Coatesv. 
Wilkes,  94-174;  Shackleford  v.  Miller,  91-181. 

Judgment  against  in&nts. — A  judgment  against  an  infant  who  has  not 
been  served  with  process  is  not  void,  and  w^ill  not  be  set  aside  to  the 
prejudice  of  a  bona  fide  purchaser  without  notice.     Hare  v.  Hollomon, 

94-14. 

A  judgment  for  or  against  an  infant,  when  he  appears  by  attorney,  but 
lias  no  guardian  or  next  friend,  is  not  void,  but  only  voidable.  Tate  v. 
Mott,  9§-i9. 

A  judgment  against  an  infant  who  has  been  served  with  process  is  not 
void,  but  at  most  is  only  irregular  and  voidable.     Syme  v.  Trice,  96-243. 

See  1 387,  post. 

Judgment  non  obstante  veredicto. — A  judgment  non  obstante  veredicto  is 
granted  in  cases  where  the  plea  confesses  a  cause  of  action  and  the  mat- 
ter  in  avoidance  is  not  sufEcient.  Rowland  v.  Windley,  82-131 ;  Ward  v. 
Phillips,  89-215;  Move  v.  Petway,  76-327;  Walker  v.  Scott,  106-56. 

Judgment  not  a  contract. — A  judgment  is  not  a  contract.  Distinction 
between  them  discussed.     McDonald  v.  Dickson,  87-404. 

Form  of  Judgment. — An  alternative  judgment  is  bad.  Mitchell  v.  Hen- 
derson, 63-643;  Dunn  V.  Barnes,  73-273;  State  v.  Perkins,  82-682. 

Judgment  on  a  gold  contract  can  only  be  given  by  reducing  the  gold 
value  to  currency,  and  giving  judgment  for  that  amount  of  money.  Gar- 
rett V.  Smith,  64-93;  Brown  v.  Foust,  64-672  ;  Gibson  v.  .Grover,  63-10; 
Dunn  V.  Barnes,  73-273. 

Under  The  Code,  the  courts  having  jurisdiction  of  legal  and  equitable 
rights^  are  required  to  frame  their  judfgments  so  as  to  determine  all  the 
rights  of  the  parties.     Lea  v.  Pearce,  68-76;  Hutchinson  v.  Smith,  68-354. 

Judgments  upon  bonds  of  guardians,  administrators,  etc.,  should  be 
for  the  penalty  of  the  bond,  to  be  discharged  upon  payment  of  the 
amount  of  damages  assessed,  with  interest,  when  it  is  allowed,  from  the 
first  day  of  the  term  at  which  the  judgment  was  rendered.  Anthony  v. 
Estes,  .101-541. 

Foreign  judgments. — By  virtue  of  the  Constitution  of  the  United  States, 
and  acts  of  congress  in  pursuance  thereof,  the  judgments  of  other  states 
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are  put  upon  the  same  footing  as  domestic  judgments.  They  are  con- 
clusive of  all  questions  involved  in  them,  except  fraud  in  their  procure- 
ment, and  whether  the  parties  were  properly  brought  before  the  court. 
Miller  v.  Leach,  95-229. 

Judgment  of  Judge  of  general  jurisdiction. — It  seems ^  that  the  judgment 
of  the  superior  court,  presided  over  by  a  judge  of  general  jurisdiction, 
though  not  the  judge  designated  by  the  constitution,  is  not  null  and 
void.    State  v.  Speaks,  95-S9. 

Jadgment  against  pUdntiiF  fi>r  costs. — A  plaintiff  cannot  abandon  the 
averments  of  his  complaint,  and  fall  back  upon  a  collateral  statement 
of  facts  set  out  in  the  answer.  The  proper  course  is  to  ask  leave  to 
amend  the  complaint,  and  thereby  present  the  point  of  law  desired.  So 
that,  where  the  complaint  does  not  show  a  cause  of  action,  although  the 
defendant  does  not  take  advantage  of  it  by  demurrer  or  motion  to  dis- 
miss»  the  court,  upon  its  appearing,  will  direct  a  judgment  to  be  entered 
that  the  defendant  go  without  day  and  recover  costs.  Rand  v.  Bank, 
77-152. 

Action  to  recover  real  property. — Damages,  up  to  the  time  of  trial,  are 
recoverable  in  an  action  of  ejectment.     Whisseuhunt  v.  Jones,  78-361. 

If  the  jury  find  that  the  plaintiff  is  entitled  to  the  land,  but  do  not  find 
any  wrongful  act  done  to  it  by  the  defendant,  the  plaintiff  cannot  recover 
damages  or  costs.     Clarke  v.  Wagner,  78-367.. 

In  the  former  practice  as  to  ejectment  possession  was  recovered  with- 
out affecting  the  right  of  property.  Under  the  C.  C.  P.;  the  judgment 
is  conclusive.   Cowles  v.  Ferguson,  90-308. 

If  the  plaintiff  in  an  action  of  ejectment,  ^ets  possession  of  the  land 
before  judgment,  if  he  recover,  he  is  not  entitled  to  a  judgment  that  he 
recover  the  possession,  but  only  to  one  declaring  the  validity  of  his 
title.    Woodley  v.  Hassell,  94-157. 

A  tenant  is  estopped  to  deny  his  landlord's  title,  but  when  the  plain- 
tiff fails  to  show  any  title  in  himself,  and  relies  entirely  on  the  estop- 
pel, the  judgment  should  only  be  that  he  recover  the  possession,  and 
the  defendant  should  be  left  free  to  assert  any  title,  he  may  have  in 
another  action.     Benton  v.  Benton,  95-559. 

Where  the  title  to  a  tract  of  land  has  been  passed  upon  in  one  action, 
the  losing  party  car  not  reopen  the  question  by  a  proceeding  to  have  the 
land  processioned.     Holley  v.  Holley,  96-229. 

Under  the  former  practice,  in  an  action  of  ejectment  or  trespass,  dam- 
ages were  awarded  only  up  to  the  time  of  bringing  the  action,  but  under 
the  present  system,  they  are  recoverable  up  to  the  time  of  the  trial. 
Pearson  v.  Carr,  97-194. 

Alternative  judgment. — Alternative  judgments  are  not  allowed  either  in 
civil  or  criminal  cases,  hence  it  is  error  to  sentence  a  party  to  "pay  a 
fine  of  I40,  and  in  default  thereof  to  be  imprisoned  thirty  days."  In  re 
Deaton,  105-59 '.  Dunn  v.  Barnes,  73-273  ;  Strickland  v.  Cox,  102-411  ; 
State  V.  Perkins,  82-681. 

Against  president  of  a  corporation. — A  judgment  against  one  as  pfesident 
of  a  corporation  does  not  affect  the  property  of  the  corporation.  David- 
son V.  Alexander,  84-621. 

Judgment  may  be  modified  during  term. — The  court  has  power,  during  the 
term,  to  correct  or  modify  an  unexecuted  judgment  in  criminal  as  well 
as  in  civil  actions     State  v.  Brittain,  93-587  ;  State  v.  Manly,  95-661. 

Amendment  to  interlocutory  judgmant  out  of  term. — It  seems,  that  the 
superior  courts  have  power  to  make  an  amendment  to  an  interlocutory 
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order  in  an  ancillary  proceeding  out  of  term.  If  appellant  does  not 
except  to  the  making  of  such  order  at  the  time,  he  will  be  taken  to  have 
assented  to  it     Coates  v.  Wilkes,  94-174. 

Contempt  to  violate  interlocutory  judgment, — A  party  who  intentionally 
violates  an  interlocutory  judgment  of  the  court  is  guilty  of  contempt, 
although  he  may  have  acted  in  good  faith  upon  professional  advice 
honestly  given.     Green  v.  Griffin,  95-50. 

Vacation  or  modification  of  interlocutory  decrees  and  orders. — An  interlocu- 
tory decree  may  be  modified  or  rescinded  during  the  pendency  of  the 
suit,  upon  sufficient  grounds  shown  to  meet  the  justice  and  equity  of  the 
case.  Worth  v.  Gray,  59-4;  Ashe  v.  Moore,  6-483;  Shinn  v.  Smith, 
64-93;  Miller  v.  Justice,  86-26;  Welch  v  Kinsland,  89-179. 

Interlocutory  orders  are  under  the  control  of  the  court,  and,  upon  good 
cause  shown,  the^  can  be  amended,  modified,  changed  or  rescinded,  as 
the  court  may  think  proper.     Maxwell  v.  Blair,  95-317. 

The  recitals  in  a  final  judgment  cannot  change  the  force  and  effect  of 
an  order  made  in  a  previous  stage  of  the  action.    Jackson  v.  McLean, 

96-474- 
Note. — For  former  practice,  see  Battle's  Digest,  vol.  2,  pp.  791-802. 

Judgment  an  estoppel. — Under  the  present  system,  a  judgment  in  an 
action  to  recover  land  is  as  complete  an  estoppel  as  in  any  other  action. 
Johnson  v.  Pate,  90-334;  Benton  v.  Benton,  95-559;  Allen  v.  Sallinger, 
103-14;  Cowles  V.  Ferguson,  90-305. 

A  question  once  judicially  determined  cannot  again  be  ,raised  and 
tried  between  same  parties  in  a  different  form.  Warden  v.  McKinnon, 
99-251;  Williams  v.  Batchelor,  90-364. 

The  plaintiff  brought  an  action  before  a  justice  of  the  peace  to  recover 
balance,  less  than  $200,  due  upon  a  note  given  in  purchase  of  land.  The 
defendant  answered,  alleging  that  there  was  a  failure  of  consideration, 
growing  out  of  plaintiff's  fraudulent  representations  in  respect  of  the 
title,  and  demanded  judgment  that  the  action  be  dismissed  because  the 
title  to  real  estate  was  involved.  Upon  the  proofs,  the  justice  refused  to 
dismiss,  and  rendered  judgment  for  the  plaintiff,  from  which  defendant 
appealed,  and  in  the  superior  court  the  judgment  was  reversed  and 
action  dismissed.  Thereupon,  plaintiff  brought  his  action  for  same 
relief  in  superior  court:  Held^  that,  notwithstanding  the  judgment  dis- 
missing the  action  may  have  been  erroneous,  it  was  res  judicata ;  that 
the  defendant  was  estopped  thereby  from  alleging  a  want  of  jurisdiction 
in  the  superior  court,  and  that,  under  \  838  of  The  Code,  tne  superior 
court  had  jurisdiction  of  the  cause.     Peck  v.  Culberson,  104-425. 

The  judgment  concludes  the  parties  as  to  all  matters  which  were 
pleadea,  or  should  have  been,  in  the  first  action.  Davie  v.  Davis,  108- 
501;  Williams  V.  Clouse,  ^1-322. 

A  judgment  that  "plaintiffs  are  permitted  to  withdraw  their  action 
or  special  proceeding  because  the  same  was  prematurely  begun,  and 
leave  is  given  the  defendants  to  withdraw  their  counterclaim,"  cannot 
be  pleaded  as  estoppel  as  between  the  parties  thereto  in  another  action 
between  the  same.  -  Such  judgment  is  no  final  determination  of  the  con- 
troversy.    Stewart  v.  Register,  108-588. 

See  \  424,  post. 

When  a  judgment  will  cure  the  absence  of  a  complaint. — A  judgment  is  not 
void  because  no  complaint  has  been  filed.  Little  v.  McCarter,  89-233; 
Leach  V.  Railroad,  65-486;  Vick  v.  Pope,  81-22;  Robeson  v.  Hodges, 
105-49. 
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Judgment  cannot  be  attacked  collaterally. — The  judgments  and  decrees  of 
a  court  which  has  jurisdiction,  although  erroneous  or  irregular,* cannot 
be  attacked  in  a  collateral  proceeding.  If  erroneous,  they  must  be  cor- 
rected by  appeal.  If  irregular,  they  must  be  set  aside  by  a  motion  in 
the  cause,  made  in  a  reasonable  time.     Ward  v.  Lowndes,  96-367. 

When,  in  a  former  action,  it  was  agreed  in  writing  at  spring  term, 
1S82,  that  plaintiff  might  take  a  nonsuit  and  enter  the  same  in  vacation, 
and  at  spring  term,  1883,  a  nonsuit  was  entered  without  objection,  nunc 
pro  tunc,  as  of  fall  term,  1882,  the  defendant  cannot,  in  the  present 
action,  brought  to  spring  term,  1883,  impeach  the  order  collaterally  and 
avail  himself  of  the  pendency  of  the  former  action  as  a  defence.  Wil- 
son V.  Pearson,  102-290. 

Inregnlar  judgments. — It  is  well  settled,  that  a  motion  in  the  cause,  and 
not  a  new  action,  is  the  proper  remedy  to  set  aside  an  irregular  judg- 
ment, whether  the  irregularity  appears  on  the  face  of  the  record  or  not, 
even  although  the  action  is  at  an  end.  It  is  otherwise  when  it  is  sought 
to  attack  a  judgment  for  fraud,  which  must  be  done  by  a  new  action,  if 
the  action  iA  which  the  judgment  sought  to  be  attacked  is  at  an  end. 
Syme  v.  Trice,  96-243  ;  White  v.  Morris,  96-91. 

See  numerous  cases  cited  on  this  point  under  §  274,  ante. 

Too  late  to  object  to  judgment. — Where  an  adult  was  served  with  process 
in  a  cause,  but  filed  no  answer,  and  made  no  objection  to  any  of  the 
oidets  or  decrees  until  three  and  a  half  years  after  they  were  passed, 
and  then  showed  no  injury  to  have  resulted  to  her  from  the  decrees  : 
//  was  heldy  that  they  would  not  be  set  aside  at  her  instance.  Syme  v. 
Trice,  96-243. 

Action  to  set  aside  judgment  ibr  fraud. — Where  it  is  sought  to  attack  a 
judgment  for  fraud,  if  the  action  is  not  determined,  it  must  be  done  by 
a  petition  in  the  action,  but  if  the  action  has  been  determined,  it  must 
be  done  by  an  independent.action.     Burgess  v.  Kirby,  94-575. 

//  seems,  that  parties  to  a  decree,  who  accept  benefits  under  it,  cannot 
afterwards  attack  it,  except  for  fraud.     Slaughter  v.  Cannon,  94-189. 

See  i  274,  ante. 

Motion  to  enter  payment  of  judgment. — Where  there  was  evidence  that 
two  of  the  plaintiffs  had  been  paid  by  defendant  before  the  judgment 
"was  rendered,  and  that  the  third  had  been  paid  since,  it  was  proper  to 
set  the  judgment  aside  as  to  the  former,  but  not  as  to  the  latter.  As  to 
the  latter,  the  proper  course  was  to  move  to  have  satisfaction  of  the 
judgment  entered  on  the  record,  which  the  court  could  do  on  proof  of 
payment.     Peoples  v.  Norwood,  94-167. 

Eights  of  third  parties,  if  judgment  reversed. — Although  a  judgment  may 
afterwards  be  reversed,  the  rights  of  third  persons  honestly  acquired 
thereunder  will  be  protected  ;  but  otherwise,  where  such  persons  have 
knowledge  of  any  irregularity  or  fraud  in  procuring  its  rendition.  Mor- 
ris V.  Gentry,  89-248. 

Sec»  38/S»    Judgment  by  default  finals  in  what  cases,    C  €• 
P.>  H.  217.    1870-'l,  c.  42. 

Judgment  by   default  final  may  be  had  on  failure  of 

■ 

defendant  to  answer,  .a.s  follows  : 

(i)  Where  complaint  sets  forth  one  or  more  causes  of 
action,    each   consisting  of  the  breach  of  an  express   or 
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implied  contract  to  pay,  absolutely  or  upon  a  contingency, 
a  sum  or  sums  of  money  fixed  by  the  terms  of  the  con- 
tract, or  capable  of  being  ascertained  therefrom  by  compu- 
tation. Upon  proof  of  personal  service  of  summons,  or  of 
service  of  summons  by  publication,  on  one  or  more  of  the 
defendants,  and  upon  the  complaint  being  verified,  judg- 
ment shall  be  entered  at  the  return  term  for  the  amount 
mentioned  in  the  complaint,  against  the  defendant  or 
defendants,  or  against  one  or  more  of  several  defendants, 
in  the  cases  provided  in  section  two  hundred  and  twenty^ 
two. 

(2)  Where  the  defendant,  by  his  answer  in  such  action, 
shall  not  deny  the  plaintiff's  claim,  but  shall  set  up  a  coun- 
terclaim amounting  to  less  than  the  plaintiff's  claim,  judg- 
ment may  be  had  by  the  plaintiff  for  the  excess  of  said 
claim  over  the  said  counterclaim,  in  like  manner  in  any 
such  action,  upon  the  plaintiff's  filing  with  the  court  a 
statement  admitting  such  counterclaim,  which  statement 
shall  be  annexed  to  and  "be  a  part  of  the  judgment-roll. 

(3)  In  actions  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff  may,  in  like  manner,  apply  for 
judgment,  and  the  court  must  thereupon  require  proof  to 
be  made  of  the  demand  mentioned  in  the  complaint,  and  if 
the  defendant  be  not  jsl  resident  of  the  state,  must  require 
the  plaintiff  or  his  agent  to  be  examined  on  oath  respect- 
ing any  payments  that  have  been  made  to  the  plaintiff,  or 
to  anyone  for  his  use  on  account  of  such  demand,  and  may 
render  judgment  for  the  amount  which  he  is  entitled  to 
recover.  Before  rendering  judgment  the  court  may,  in  its 
discretion,  require  the  plaintiff  to  cause  to  be  filed  satisfac- 
tory security,  to  abide  the  order  of  the  court,  touching  the 
restitution  of  any  estate  or  effects  which  may  be  directed 
by  such  judgment  to  be  transferred  or  delivered,  or  the  res- 
titution of  any  money  that  may  be  collected  under  and  by 
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virtue  of  said  judgment,  in  case  the  defendant  or  his  repre- 
sentatives shall  apply  and  be  admitted  to  defend  the  action, 
and  shall  succeed  in  such  defence. 

Notlca. — The  five  days'  notice  required  is  not  now  necessary  upon  a 
motion  made  in  term  time,  as  the  parties,  through  their  counsel,  must 
take  notice,  at  their  peril,  of  all  motions  and  steps  in  the  cause  at  any 
term  when  the  same  is  triable.  Clayton  v.  Jones,  68-497  ;  University  v. 
Lassiter,  83-38. 

Presumption  of  notice  of  a  motion  does  not  apply  to  proceedings  in 
the  probate  court.     Blue  v.  Blue,  79-69. 

A  defendant,  served  with  summons  in  the  action,  is  fixed  with  notice 
of  a  judgment  by  default  taken  therein.     McDaniel  v.  Watkins,  76-399. 

Presumed  to  be  correct. — Verdicts  and  judgments  are  presumed  to  be 
correct  until  the  contrary  be  shown.  State  v.  I^anier,  89-517  ;  Morris  v. 
Gentry,  89-248. 

Failure  to  take  Jadgment  by  de£ialt. — A  failure  to  take  a  judgment  by 
default  as  soon  as  it  is  allowable,  does  not  work  a  discontinuance.  Uni- 
versity  v.  Lassiter,  83-38. 

Judgment  by  deftmlt  final,  regular. — A  judgment  by  default  final  in  an   $-« — IX^^'^)^ 
action  for  money  only,  is  regular  when  the  defendant  has  accepted  ser- 
vice and  failed  to  answer.     Walton  v.  Walton,  80-26. 

Judgment  final  may  be  rendered  in  an  action  for  the  recovery  of  money 
where  a  specific  sum  is  contracted  to  be  paid,  w^here  the  complaint  is 
sworn  to  and  no  answer  filed.  Rogers  v.  Moore,  86-85  i  -W'ynne  v. 
Prairie,  86-73. 

W^here  the  action  is  for  a  sum  certain  whidh  the  defendant  had  prom- 
ised to  pay  for  goods  sold  and  delivered,  and  the  complaint  is  sworn  to, 
a  judgment  by  default  final  can  be  taken  where  a  frivolous  demurrer  is 
filed.     Adrian  v.  Jackson,  75-536. 

A  judgment  by  default  final  cannot  be  rendered  unlefts  the  complaint 
is  verified.     Witt  v.  Long,  93-388  ;  Hammerslaugh  v.  Farrior,  95-135. 

WHiere  the  complaint  alleges  that  the  plaintiff  sold  to  the  defendant 
certain  goods,  wares  and  merchandise,  for  which  he  promised  to  pay  a 
sum  certain,  and  the  complaint  is  verified,  the  plaintiff  is  entitled  to  a 
judgment  by  default  final  upon  a  failure  to  answer,  or  upon  the  filing  of 
an  unverified  answer.     H^u'tman  v.  Farrior,  95-177. 

•Sf^  1 53i»  and  cases  there  cited. 

Jvdgment  by  defaalt  final,  irregular.— In  an  action  sounding  in  damages 
for  an  unliquidated  money  demand,  a  judgment  by  default  final  is  irreg- 
ular, and  on  motion  will  be  set  aside.     Moore  v.  Mitchell,  61-304. 

A  judgment  by  default  final  for  want  of  answer  in  a  suit  upon  a  bail- 
boua  cannot  be  sustained.  It  should  have  been  a  judgment  by  default  and 
inquiry,  and  the  damages  assessed  by  a  jury.     Roulhac  v.  Miller,  90-174. 

A  judgment  by  default  for  want  of  an  answer  against  an  additional 
party  brought  in  during  progress  of  the  action  and  against  whom  no 
complaint  is  filed,  is  irregular  and  may  be  set  aside  at  any  time.  Vass 
V.  Building  Association,  91-55. 

Where  the  judge  left  the  court  before  the  end  of  the  time  limited,  but 
did  not  adjourn  the  court,  leaving  it  to  expire  by  its  own  limitation,  and 
a  judgment  by  default  was  entered  against  a  defendant  who  filed  an 
answer  before  the  expiration  of  such  time,  but  after  the  departure  of  the 
judge,  the  judgment  should  be  set  aside.     Foley  v.  Blank,  92-476. 


346  CLARK'S  CODE  OF  CIVIL   PROCEDURE. 

A  judgment  by  default  final  is  irregular  in  an  action  on  an  open 
account  for  goods  sold  and  delivered,  ^^ere  there  is  no  express  contract 
alleged  in  the  complaint,  but  the  plaintiffs  only  seek  to  recover  on  the 
implied  contract  the  reasonable  value  of  their  goods.  In  such  case  the 
judgment  should  be  by  default  and  inquiry.     Witt  v.Xong,  93-388. 

Where  it  appeared,  upon  inspection  of  the  record,  that  the  amount 
of  the  final  judgment  rendered  on  default  of  answer  could  not  be  ascer- 
tained by  computation  or  be  fixed  by  the  terms  of  the  contract  sued  on, 
such  judgment  was  irregular  and  should  have  been  set  asrde  by  the 
court,  even  though  the  demand  for  it  was  not  based  on  that  ground. 
The  overruling  of  a  frivolous  demurrer  in  such  case  leaves  the  parties 
just  as  if  it  had  not  been  filed.     Skinner  v.  Terry,  107-103. 

Waiver  of  jury. — Although  the  defendant  has  the  right  to  have  a  jury 
pass  upon  an  issue,  whether  the  debt  sued  for  was  incurred  for  the  pur- 
chase of  the  homestead  (The  Code,  ^  235),  by  failing  to  answer  he  waives 
that  right.     Durham  v.  Wilson,  104-595. 

Specialty  snf&cient  complaint,  if  not  objected  to. — Filing  the  specialty  is  a 
sufficient  complaint,  if  objection  is  not  taken  before  judgment.  Vick  v. 
Pope,  81-22;  Leach  v.  Railroad,  65-486. 

Proof  need  not  be  made  before  the  clerk.  ~  By  the  act  suspending  The  Code, 
a  judgment  by  default  rendered  by  the  superior  court  in  term  time  on  a 
former  judgment  is  regular,  without  proof  being  made  before  the  clerk. 
Mabry  v.  Erwin,  78-45. 

Judgment  against  administrator  qualified  prior  to  July,  1869. — A  judgment 
by  default  against  an  administrator  appointed  prior  to  July,  1869,  ren- 
dered in  an  action  begun  in  1882,  conclusively  fixes  him  with  assets,  not- 
w^ithstanding  the  complaint  upon  which  the  judgmert  was  based  failed 
to  allege  that  he  was  possessed  of  assets.   •  Brown  v.  McKee,  108-387. 

Sec,  380*    In  all  oilier  actions  upon  failure  to  answer fjudg^ 
nient  by  default  and  inquiry* 

In  all  other  actions,  except  those  mentioned  in  the  pre- 
ceding section,  when  the  defendant  shall  fail  to  answer,  and 
upon  a  like  proof,  judgment  by  default  and  inquiry  may  be 
had  at  the  return  term,  and  inquiry-  shall  be  executed  at 
the  next  succeeding  term.  If  the  taking  of  an  intricate  or 
long  account  be  necessary  to  execute  properly  the  inquiry, 
the  court,  at  the  return  term,  may  order  the  account  to  be 
taken  by  the  clerk  of  the  court,  or  some  other  fit  person, 
and  the  referee  shall  make  his  report  at  the  next  succeed- 
ing term.  In  all  other  cases  the  inquiry  shall  be  executed 
by  a  jury,  unless,  by  consent,  the  court  is  to  try  the  facts 
as  well  as  the  law. 

Judgment  by  de&ult  and  inquiry,  when. — Upon  a  default  in  an  action 
which  sounds  in  damages,  the  judgment  is  necessarily  interlocutory. 
Hartsfield  v.  Jones,  49-309. 
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Defendants  in  possession  of  real  estate,  in  an  action  for  its  recovery, 
who  do  not  file  bond  before  answering,  as  provided  by  acts  of  i869-'7o, 
cb.  195,  majr  have  judgment  entered  against  them  by  default,  and  dam- 
ages ascertained  by  Reference  or  otherwise.     Harkey  v.  Houston,  65-137. 

In  an  action  for  goods  sold  or  services  rendered,  or  the  like,  even 
though  the  complaint  be  verified  and  no 'answer  filed,  the  judgment  is 
by  default  and  inquiry,  as  under  the  practice  prior  to  the  C.  C.  P. 
Rogers  v.  Moore,  86-35;  Wynne  v.  Prairie,  86-73. 

Where  the  complaint  only  alleges  the  value  of  the  goods  sold,  without 
also  alleging  a  promise  to  pay,  or  where  the  complaint  is  not  verified, 
upon  a  failure  to  answer,  the  judgment  should  be  by  default  and  inquiry. 
Hartman  v.  Farrior,  95-177. 

Where  the  amount  of  the  judgment  could  not  be  fixed  by  computation, 
or  be  fixed  by  the  terms  of  the  contract  sued  on,  the  judgment  by  default 
final  is  irregular  and  should  be  amended  into  a  judgment  by  default  and 
inquiry.     Skinner  v.  Terry,  107-103, 

See  cases  cited  under  preceding  section.  For  practice  under  former 
system,  see  Battle's  Digest,  vol.  2,  pp.  791-794,  sparsini. 

Effect  of  Jadgment  by  defiiidt  and  hiqniry. — A  judgment  by  default  and 

inquiry  admits  the  cause  of  action  and  plaintiffs  are  entitled  to  nominal 

-damages  without  introducing  any  proof.     But  in*  seeking  substantial 

damages  they  must  prove  the  delivery  of  each  article,  and  the  value 

thereof.     Parker  v.  Smith,  64-291. 

Qtuere^  how  are  judgments  by  default,  now  allowed  by  law,  and  the 
amounts  thereof  ascertained.  Is  it  in  the  manner  prescribed  in  ^  385, 
antey  or  is  it  by  the  old  mode  of  a  jury  and  a  writ  of  inquiry  1  Sutton 
V.  McMillan,  72-102. 

Upon  an  inquiry  of  damages  on  a  judgment  by  default  in  a  suit  for 
gooas  sold  and  delivered,  evidence  m  bar  of  the  action  is  not  compe- 
tent. The  cause  of  action  is'  adjudicated  by  the  judgment  of  default, 
and  the  plaintiff  is  only  required  to  make  proof  of  the  delivery  and 
value  of  the  goods.     Lee  v.  Knapp,  90-171. 

A  judgment  by  default  and  inquiry  is  conclusive  as  to  the  plaintiff's 
right  to  recover  something  upon  his  assigned  cause  of  action,  but  it 
leaves  open  the  question  of  the  amount  to  which  he  may  be  entitled; 
and  upon  that  issue  the  onus  is  upon  him.     Anthony  v.  Estes,  101-541. 

After  a  judgment  by  default  an  inquiry  in  an  action  for  malicious 
prosecution  tne  only  issue  for  the  jury  is  the  amount  of  plaintiff's 
aamages.     Banks  v.  Manufacturing  Co.,  108-282. 

After  a  judgment  by  default  on  a  constable's  bond,  the  plaintiff  must 
prove  the  loss  sustained  by  reason  of  the  defendant's  negligence,  in  all 
particulars,  in  order  that  the  damages  resulting  therefrom  may  be 
assessed.     Parker  v.  House,  66-374. 

Assessed  by  the  conrt,  a  reftree,  or  a  jury. — If  the  demand  for  judgment 
in  the  complaint  is  for  unliquidated  damages,  and  judgment  by  default 
is  taken  for  a  sum  certain,  it  is  irregular.  The  damages  should  be  first 
ascertained,  either  by  the  court,  a  referee,  or  a  jury.  Oates  v.  Gray, 
66-442 ;  White  v.  Snow,  71-232. 

The  court  may  either  pass  upon  the  facts  or  refer  them  to  a  referee  or 
a  jury.     Dunn  v.  Barnes,  73-273. 

In  an  action  on  contract  for  the  recovery  of  money  only,  the  clerk, 
upon  failure  of  defendant  to  answer  in  the  specified  time,  shall  enter  up 
for  the  amount  specified  in  the  complaint,  if  the  complaint  be  verified 
by  oath  ;  and  where  it  is  for  the  specific  property  with  damages  for 
the  withholding,  a  jury  may  be  called  in  to  ascertain  the  damages. 
Price  V.  Cox,  83-261. 
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Failure  to  take  jadgment  by  defitolt. — A  failure  to  take  judgment  by 
default  does  not  work  a  discontinuance.     University  v.  Lassiter,  83-38. 

Sec,  387*    Judgment  against  infants  in  certain  cases  vali^ 
liaised.    1879f  c.  257.    1880,  c.  23, 

In  any  and  all  civil  actions  and  special  proceedings  pend- 
ing on  the  fourteenth  day  of  March,  one  thousand  eight 
Tiundred  and  seventy-nine,  or  theretofore  determined,  in 
any  of  the  courts,  wherein  any  or  all  of  the  defendants 
were  infants,  idiots,  lunatics  or  persons  non  compos  mentis^ 
on  whom  there  was  no  personal  service  of  the  summons, 
the  proceedings,  actions,  decrees  and  judgments  taken, 
had  and  made  by  such  courts  in  such  civil  actions  and 
special  proceedings  shall  be  valid,  effectual  and  binding 
against  and  upon  such  infants,  idiots,  lunatics  and  persons 
non  compos  mentis^  and  their  rights  and  estates  in  like  man- 
ner, as  if  they  had  been  personally  served  with  a  summons 
therein  :  Provided^  that  this  section  shall  not  have  the 
effect,  nor  be  construed,  to  prevent  any  of  the  proceed- 
ings, actions,  judgments  or  decrees  hereby  rendered  reg^i- 
lar  and  confirmed,  from  being  impeached  and  set  aside  for 
fraud. 

Validity  of  this  section. — The  validity  of  this  section  recognized. 
Howerton  v.  Sexton,  90-581. 

It  does  not  apply,  when. — Where  proceedings  were  irregular  and  void, 
because  process  was  not  served  upon  the  husband  of  the y^w»^  defendant, 
and  for  other  irregularities,  this  statute  does  not  validate  it  as  to  her. 
and  the  court  wiU  not  construe  it  as  validating  the  proceedings  as  against 
infant  co-defendants  when  not  valid  against  the  adult  defendants.  Gully 
V.  Macy,  86-721. 

This  section  does  not  embrace  a  case  where  there  has  been  no  service 
at  ally  but  was  intended  to  cover  the  case  where  personal  service  was 
omitted  as  to  infants,  idiots,  etc.,  but  was  had  upon  some  one  who 
apparently  had  a  right  to  represent  them.  Stancill  v.  Gay,  92-462;  Perry 
V.  Adams,  98-167. 

This  section  does  not  cure  want  of  service  as  to  infants,  unless  they 
were  represented  in  some  proper  manner.    Harrison  v.  Harrison,  106-282. 

It  applies  to  what  cases. — Where  a  petition  to  sell  lands  for  assets  was 
filed,  and  service  made  on  the  infant  defendants,  but  no  guardian  ad 
litem  was  appointed  until  after  the  order  of  sale,  when  one  was  appointed 
who  was  represented  by  the  attorney  of  the  plaintiff,  who  was  also  the 
purchaser  of  the  land,  and  came  in  and  consented  to  the  order  of  sale, 
the  irregularity  was  not  such  as  rendered  the  judgment  void  and  was 
■cured  by  the  statute.     Fowler  v.  Poor,  93-466,  and  cases  there  cited. 


CLARK'S  CX>DE  OF.  CIVIL  PROCEDURE.  349- 

//  seems t  that  under  the  provisions  of  this  section,  decrees  against 
infants  who  were  not  served  with  process  are  binding,  except  where 
fraud  enters  into  and  vitiates  them.     Hare  v.  Hollomon,  94-14. 

Where  an  administrator  filed  a  petition  to  make  assets,  and  the  heir 
at  law,  an  infant  under  fourteen  years  old,  accepted  service  of  the  sum- 
mons, and  a  guardian  cut  lilent  was  appointed  and  filed  ahswer,  but  no 
actual  service  was  ever  made,  the  irregularity  was  cured  by  this  section. 
Cates  V.  Pickett,  97.-2 1. 

Judicial  proceedings  under  which  a  sale  is  made  cannot  be  collaterally 
assailed  for  irregularity.  Those  in  this  case  se^m  to  be  cured  by  this 
section.     McGlawhom  v.  Worthington,  98-199. 

The  failure  of  personal  service  on  an  infant  is  cured  by  the  act  of 
1879  (The  Code,  J  387).     White  v,  Morris,  107-92. 

Jiulgment  not  set  aside,  independent  of  this  section. — Where  an  infant  was 
duly  served  with  process  and  a  guardian  ad  litent  appointed,  but  no 
process  was  served  on  the  guardian,  who  made  no  defence,  and  it  only 
mferentially  appeared  that  he  knew  of  the  pendency  of  the  action,  but 
it  did  not  appear  that  the  infant  had  any  defence  and  adults  sued  in  the 
same  action,  with  identical  interests,  made  no  defence :  Held^  that  the 
judgment  was  not  so  irregular  that  it  would  be  set  aside  on  an  applica- 
tion made  several  years  thereafter.     Williamson  v.  Hartman,  92-236. 

The  court  will  not  set  aside  an  irregular  judgment  against  an  infant  as 
of  course,  and  it  will  not  do  so,  when  it  appears  from  the  record  or  other- 
wise, that  the  infant  suffered  no  substantial  wrong,  and  the  rights  of 
third  parties,  without  notice,  have  intervened.     Syme  v.  Trice,  96-243. 

In  an  action  for  the  recovery  of  the  possession  of  land,  defendant,  in 
support  of  his  title,  offered  in  eviidence  a  special  proceeding  and  order 
for  sale  of  land  for  assets  and  deed  thereunder,  to  which  plaintiff  objected 
because  it  did  not  appear  that  the  guardian  ad  litem y  appointed  for  the 
feme  plaintiff,  when  a  party  defendant  in  the  proceeding,  was  served  with 
summons,  or  appearea,  or  filed  any  answer.  Summons  was  served  upon 
the  infant  according  to  law:  Held^  there  w^s  not  such  irregularities  as 
made  the  proceeding  void.  At  most,  such  proceedings  were  only  void- 
able, and  could  not  be  attacked  collaterally,  except  for  fraud  gr  by 
motion  in  the  cause  when  made  in  apt  time.     Coffin  v.  Cook,  106-376. 

See  {{  181  and  274,  ante^  and  cases  there  cited. 

Sec.  388s     J'udfftnent  on  frivolona   demurrer,  answer  or 
reply,    a  C.  P.,  8.  218.    1870''1,  c.  42. 

If  a  demurrer,  answer  or  reply  be  frivolous,  the  party 
prejudiced  thereby  may  apply  to  the  court,  or  to  the  judge 
thereof,  for  judgment  thereon,  and  judgment  may  be  given 
accordingly. 

Hotice. — The  five  days*  notice  is  now  dispensed  with,  since  the  motion 
must  be  made  in  term  time.  Clayton  v.  Jones,  68-497;  University  v. 
Lassiter,  83-38. 

An  answer  will  not  be  held  fHvoloas,  nnless  palpably  so. — The  court  will  not 
readily  decide  an  answer  to  be  frivolous  which  is  intended  to  raise  a  serious 
question.     Erwin  v.  Lowery,  64-231;  Swepson  v.  Harvey,  66-436;  Bank 
V.  Charlotte,  75-45;  Womble  v.  Fraps,  77-198;  Hull  v.  Carter,  83-249;. 
Boone  v.  Hardie,  83-470. 


350  CLARK'S  CX)DE  OF  CIVIL  PROCEDURE. 

An  answer  which  raises  a  material  issue,  even  though  evasive  and  not 
fully  responsive  to  the  allegations  of  the  complaint,  is  not  frivolous. 
Buie'  V.  Brown,  104-335. 

Frivoloiu  answer. — A  frivolous  answer  is  one  which  is  manifestly  imper- 
tinent, alleging  matters  which  do  not  affect  the  plaintiff's  right  to 
recover.  Flack  v.  Dawson,  69-42 ;  Holmes  v.  Godwin,  69-467 ;  S(mehan 
V.  Malone,  71-440;  Com*rs  v.  Piercy,  72-181;  Dail  v.  Harper,  83-4; 
Brogden  v.  Henry,  83-274. 

An  answer  to  a  petition  for  partition  of  land,  which  alleges  that  the 
boundaries  as  set  out  in  the  complaint  in  this  case  are  not  sufficient  to 
locate  the  land,  and  that  therefore  no  title  passed  by  the  deed  to  the 
petitioners  as  tenants  in  common,  is  frivolous,  and  will  be  disregarded. 
Atkinson  v.  Mclntire,  90-147. 

In  an  action  to  foreclose  a  mortgage,  the  defendants  in  their  answer 
admitted  the  execution  of  the  note  and  mortgage,  and  the  amount  due 
thereon,  but  alleged  as  a  defence — (i)  that  the  land  had  been  sold  under 
judgments  docketed  prior  to  the  execution  of  the  mortgage,  and  that 
they  had  acquired  a  life-estate  in  the  land  from  the  purchaser  at  execu- 
tion sale;  (2)  that  the  defendants  own  no  other  real  estate  from  which 
they  can  get  a  homestead;  (3)  that  when  the  mortgage  was  executed, 
they  delivered  to  the  mortgagee  other  securities  as  additional  security 
for  the  debt:  Held^  that  the  answer  raises  no  material  issue,  either  of 
law  or  fact,  and  is  frivolous.     Weil  v.  Uzzell,  92-515. 

Frivolons  demurrer. — A  demurrer  which  raises  no  serious  question  of 
law,  is  frivolous.  Dunn  v.  Barnes,  73-273 ;  Johnston  v.  Pate,  83-1 10 ; 
Hurst  V.  Addington,  84-143. 

If  demarrer  is  held  frivoloiu.  — When  a  demurrer  is  stricken  out  as  frivo- 
lous, the  plaintiff  is  entitled  to  judgment.  Cowan  v.  Baird,  77-201.  But 
not  to  a  judgment  by  default  nnal,  unless  the  sum  is  certain  and  com- 
plaint verified.     White  v.  Morris,  107-92. 

It  rests  in  the  sound  discretion  of  the  court  whether  the  defendant 
shall  be  permitted  to  answer  over  (J  272).     Dunn  v.  Barnes,  73-273. 

Jadgment  non  obstante  veredicto. — Where  the  answer  admits  the  cause  of 
action  and  the  matter  relied  on  in  avoidance  is  insufficient,  judgment 
should  be  given  in  favor  of  plaintiff  non  obstante  veredicto,  Rowland 
V.  Windley,  82-131;  Ward  v.  Phillips,  89-215;  Walker  v.  Scott,  106-56. 

Issue  raised  not  affecting  jurisdiction. — When  there  is  an  issue,  whether  the 
debt  is  for  pu^;chase  of  homestead,  it  does  not  raise  such  a  controversy 
involving  title  to  real  estate  as  divests  the  jurisdiction  of  a  justice  of 
tKe  peace.     Durham  v.  Wilson,  104-595. 

Motion  for  judgment  during  trial. — A  motion  to  nonsuit  a  plaintiff  in  the 
midst  of  a  trial,  on  the  ground  that  his  evidence  does  not  make  out  a 
case— the  defendant's  counsel  at  the  time  stating  that  **  if  his  Honor 
should  overrule  the  motion,  he  had  evidence  to  offer,  showing  title  in 
himself,*'  is  an  unfair  and  loose  mode  of  practice,  and  should  not  be 
tolerated.     Stith  v.  Lookabill,  71-25;  Crawley  v.  Woodfin,  78-4. 

Motion  for  judgment  upon  complaint  and  answer. — It  is  irregular  for  the 
plaintiff  to  move  for  judgment  upon  complaint  and  answer.  If  he  admits 
the  allegations  of  the  answer,  his  proper  course  i9  to  demur.  Baldwin 
v.  York,  71-463  ;  Chastain  v.  Martin,  81-51. 

See  \  247,  ante^  and  cases  cited  thereunder. 
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Sec.  3890    This  chapter  applicable  to  courts  of  Justices  of  the 
peace* 

This  chapter  shall  apply,  as  near  as  may  be,  to  proceed- 
ings in  courts  of  justices  of  the  peace. 

Procednre  belbre  Jiuticet  of  the  peace^ — If  the  plaintiff  has  not  filed  a  veri- 
fied complaint,  he  cannot  be  forced  to  incur  the  expense  of  summoning 
a  jury,  but  at  the  most,  the  justice  can  only  refuse  to  enter  a  judgment 
by  default,  and  compel  him  to  prove  his  allegations,  oral  or  written,  as 
to  the  indebtedness.     Durham  v.  Wilson,  104-595. 

Sec*  390.    In  actions  to  recover  real  property  or  the  posses^ 
slon  thereof.    18G9'*70,  c.  193,  s.  4. 

In  all  actions  in  the  superior  court  for  the  recovery  of 
real  property,  or  for  the  possession  thereof,  upon  failure  of 
the  defendant  to  file  the  undertaking  required  by  section 
two  hundred  and  thirty-seven,  or  upon  failure  of  sureties 
to  justify  as  provided  in  section  five  hundred  and  sixty, 
the  plaintiff  shall  have  judgment  for  the  relief  demanded 
in  the  complaint,  unless  the  defendant  is  excused  from  giv- 
ing said  undertaking  before  answering. 

Bond  is  for  damages  as  well  as  costs,  and  may  be  increased  by  order  of  the 
court. — ^The  bond  required  of  defendants  is  not  for  costs  only,  but  secures 
the  plaintiff  such  damages  as  he  may  sustain  in  the  loss  of  rents;  and 
semoUy  that  the  bond  may  be  increased  in  the  discretion  of  the  court,  if 
the  defendant  shows  any  disposition  to  delay,  a  trial.     Rollins  v.  Henry, 

77-467. 

Summary  judgment  against  sureties. — Upon  judgment  being  rendered 
against  the  defendant  in  an  action  to  recover  land,  a  summary  judgment 
can  be  entered  up  against  the  sureties  on  his  bond.     Rollins  v.  Henry, 

84-569. 

Beltodaats  in  Ibrma  pauperis. — In  an  action  for  recovery  of  land,  where 
the  defendant  filed  his  affidavit,  alleging  his  inability  to  give  the  bond 
required  by  J  237,  and  counsel  certified  Uiat  the  plaintiff  was  not  entitled 
to  recover,  it  is  error  to  require  the  defendant  to  give  bond  before  being 
allowed  to  defend  the  action.    Jones  v.  Fortune,  69-322. 

If  the  defendant  is  allowed  to  defend  in  forma  pauperis,  this  does  not 
exempt  him  from  paying  costs  if  judgment  be  rendered  against  him,  nor 
prevent  him  from  recovering  cost.  Lambert  v.  Kinnery,  74-348;  Justice 
V.  Bddings,  75-581. 

^^  2  237,  ante,  and  cases  there  cited. 
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CHAPTER  TWO. 


ISSUES  AND  MODE  OF  TRIAL, 


Section. 

391.  Issues  defined;  different  kinds 

of  issues. 

392.  Issue  of  law. 

393.  Issue  of  fact 

394.  On  issues  of  both  law  and  fact, 

issue  of  law  to  be  tried  first. 

395.  When  and  by  whom  issues  to 

be  made  up. 

396.  Issues  should  be  in   concise 

and  direct  terms. 

397.  Trial  defined. 


Section. 

398.  Issues,  how  tried. 

399.  Other  issues  to  be  tried  by  the 

court  or  judge. 

400.  Issues  of  fact,   when  to    be 

•tried. 

401.  Trial   may  be   postponed  by 

clerk   or  judge  before  the 
trial  term,  on  notice. 

402.  Trial   postponed  by  judge  in 

term  time,  when. 

403.  Order  of  business. 


Sec.  391,  Issues  defined;  differetit  hinds  of  issues,   €•  C*  JP«, 
s.  219. 

Issues  arise  upon  the  pleadings  when  a  material  fact  or 
conclusion  of  law  is  maintained  by  the  one  party  and  con- 
troverted by  the  other.     They  are  of  two  kinds — 

(i)  Of  law;  and 

(2)  Of  fact. 

Isfliies  of  fkct  and  questions  of  fiust. — '*  Issues  of  fact "  are  such  matters 
of  fact  as  are  put  in  issue  by  the  pleadings,  and  a  decision  of  which 
would  be  final,  and  conclude  the  parties  upon  the  matters  in  controversy. 
Heilig  V.  Stokes,  63-612  ;  Armfield  v.  Brown,  70-27 ;  Klutts  v.  McKen- 
zie,  65-102,     Patton  v.  Railroad,  96-455. 

Distinguished  from  questions  of  fact,  which  arise  incidentaUy  upon 
motions  and  exceptions.  Foushee  v.  Pattershall,  67-453  \  Clegg  v. 
White  Soapstone  Co.,  66-391 ;  Keener  v.  Finger,  70-35. 

Upon  the  pleadingps. — ^The  issues  arise  upon  the  pleadings.  Fortescue  v. 
Crawford,  105-29;  Wright  v.  Cain,  93-296;  Patton  v.  Railroad,  96-455. 

Note. — See  the  dissenting  opinion  of  Rodman,  J.,  in  Green  v.  Castle- 
berry,  70-20,  and  Keener  v.  Finger,  70-35.  So  much  of  the  discussion 
therein,  however,  as  refers  to  the  jurisdiction  of  the  supreme  court  to 
review  issues  of  fact  has  become  immaterial  by  the  amendment  to  the 
constitution. 

DefBCtive  Issues. — If  the  issues  framed  by  the  court  are  defective  or 
insufficient  to  develop  the  whole  case,  the  party  prejudiced  thereby 
must  lay  the  foundation  for  an  appeal,  by  suggesting  the  proper  correc- 
tions at  the  time.     Moore  v.  Hill,  85-218. 

A  party  who  neglects  to  tender  such  issues  as  he  deems  essential  to 
develop  his  case,  cannot  assign  as  error  on  appeal  the  failure  of  the  court 
to  submit  such  issues.     Alexander  v.  Robinson,  85-275. 
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Alternative  propositions  are  objectionable  as  issues.     Coble  v.  Coble, 
82-339. 
See  i{  395  and  409,  posi^  and  cases  cited. 

Qonre. — The  legislature  has  given  to  no  court  exclusive  equitable 
jurisdiction,  and  whether  this  court  has  power  to  prescribe  such  a  juris- 
diction in  pursuance  of  article  4  §  8  of  the  constitution,  conferring 
jurisdiction  over  •*  issues  of  fact," — qucere.  Wessell  v.  Rathjohn,  89-377. 

Boles  of  sapreme  court  adopted  June  term,  1871. — ^These  rules  are  con 
strued.     School  Committee  v.  Kesler,  66-323. 

Sec.  392.    Issue  of  law.    C.  C.  JP.,  s.  220. 

An  issue  of  law  arises  upon  a  demurrer  to  to  the  com- 
plaint, answer  or  reply,  or  to  some  part  thereof. 

Raised  only  by  demorrer. — An  issue  of  law  can  be  raised  only  by  demur- 
rer.    Andrews  v.  Pritchett,  66-387. 

Postponement  till  vacation. — Parties  &ay,  by  consent,  postpone  a  trial  of 
issues  of  law  till  vacation.     Harrell  v.  Peebles,  79-26. 

Decision  on  issue  of  law. — When  a  demurrer  is  filed,  it  is  the  duty  of  the 
judge  to  decide  the  issvies  of  law  raised  thereby,  and  the  entry,  "  judg- 
ment/r^f<?«/Jr55(7,**  will  be  treated  as  an  idle  expression,  and  stricken 
from  the  record.     Gibson  v.  Smith,  65-103. 

Sec.  393.    Issue  of  fact.    C.  C.  JP.,  s.  221. 

An  issue  of  fact  arises — 

(i)  Upon  a  material  allegation  in  the  complaint  contro- 
verted by  the  answer  ;  or, 

Most  be  raised  by  the  pleadings.  —The  issues  are  raised  by  the  pleadings, 
and  it  is  not  error  to  refuse  to  submit  an  issue  not  made  by  them. 
McHlwee  v.  Blackwell,  82-415  ;  Miller  v.  Miller,  89-209. 

What  are  proper  issues. — It  is  not  every  matter  averred  on  one  side  and 
denied  on  the  other  that  in  a  legal  sense  is  an  issue,  but  only  such  as  are 
necessary  to  dispose  of  the  controversy.  Cedar  Falls  Co.  v.  Wallace, 
83-225  ;  Cuthbertson  v.  Insurance  Co.,  96-480. 

In  an  action  for  goods  sold  and  delivered,  where  there  is  an  answer 
denying  sale  and  also  setting  up  a  compromise,  an  issue  may  be  sub- 
mitted to  the  jury  as  to  the  validity  of  the  debt  unaffected  by  the  com- 
promise.    Fickey  v.  Merrimon,  70-585. 

In  an  action  for  the  specific  recovery  of  a  chattel,  it  is  proper  to  sub- 
mit an  issue  ascertaining  the  value  of  the  chattel  at  the  time  the  plain- 
tiff sold  it  to  the  defendant.     Wilson  v.  Hughes,  94-182. 

In  an  action  on  a  policy  of  insurance  wherein  several  distinct  articles 
are  insured,  it  is  not  proper  to  submit  separate  issues  as  to  the  value  of 
each  separate  article.     Cuthbertson  v.  Insurance  Co.,  96-480. 

In  an  action  for  damages  for  conversion  of  personal  property  the 
issues  are  properly  restricted  to  plaintiff 's  title,  the  act  of  conversion  and 
amount  of  injury.     Rhea  v.  Deaver,  85-337. 

When,  in  an  action  of  ejectment,  it  is  alleged  in  the  complaint  "  that 
plaintiff  was  the  owner  "  and  •*  entitled  to  the  possession  "  of  the  land 
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in  controversy,  and  the  defendant  in  his  answer,  denies  each  of  these 
allegations,  an'd  sets  up  new  matter  as  a  defence  :  Held,  to  be  error  to 
refuse  to  submit  the  issues  raised  by  the  allegations  of  the  complaint, 
and  to  only  submit  those  issues  arising  on  the  new  matter  set  up  in  the 
answer.     Davidson  v.  GiflFord,  100-18. 

It  is  the  duty  of  the  court  to  submit  to  the  jury  every  material  issue 
raised  by  the  pleadings  unless  waived.  Albright  v.  Mitchell,  70-445; 
Gordon  v.  Collett,  104-381;  Wilson  v.  Bynum,  92-273. 

When  issues  of  fact  are  raised  by  the  pleadings,  it  is  error  to  submit 
only  the  question  whether  the  plaintiff  is  entitled  to  recover ;  that  is  a 
question  of  law  arising  after  verdict  and  addressed  solely  to  the  court. 
Braswell  v.  Johnson,  108-150. 

The  only  issues  proper  to  be  submited  to  the  jury,  are  those  matters 
alleged  on  the  one  side  and  denied  on  the  other,  which  are  necessary  to 
determine  the  controversy,  and  every  such  issue  ought  to  be  either  sub- 
mitted, or,  under  the  instructions  of  the  court,  clearly  embraced  in  some , 
other  issue  which  is  submitted.     Kirk  v.  Railroad,  97-82, 

(2)  Upon  new  matter  in  the  answer,  controverted  by  the 
reply ;  or, 

Proper  issaes. — Where  a  material  issue  is  raised  by  the  answer,  although 
the  matter  is  not  alleged  in  the  complaint,  it  is  not  error  to  submit  an 
issue  on  it.     Shaw  v.  McNeill,  95-535. 

Where,  to  a  suit  on  a  note,  the  sole  defence  set  up  was  that  it  was  a 
gambling  debt,  the  only  issue  properly  submitted  was  as  to  the  illegal 
consideration.     Carrington  v.  Allen,  87-354. 

If  the  defendant,  in  an  action  to  recover  land,  sets  up  the  defence  that 
he  is  entitled  to  a  homestead  therein,  such  defence  is  embraced  and 
should  be  considered,  under  the  issue  raised  as  to  the  plaintiff's  owner- 
ship and  right  to  the  possession  of  the  land.  Morrison  v.  Watson,  95-479. 

In  an  action  against  a  railroad  for  damages,  the  defendant  tendered 
the  issues  :  (i)  Were  the  plaintiff's  injuries  caused  by  the  negligent  run- 
ning of  defendant's  engine  ?  (2)  Was  there  contributory  negligence  on 
the  part  of  the  plaintiff  ?  (3)  What  damages  is  the  plamtiff  entitled  to 
recover?  The  court  declined  to  submit  these,  and  substituted  instead  a 
single  issue  :  What  damages,  if  any,  is  the  plaintiff  entitled  to  recover  ? 
Held,  (i)  to  be  error ;  (2)  the  question  of  the  quantum  of  damages  is  a 
mere  incidental  one,  depending  upon  the  real  issues  of  fact  raised  by 
the  pleadings.     Denmark  v.  Railroad,  107-185. 

When  a  material  defence  is  pleaded,  it  is  proper  for  the  court  to  sub- 
mit an  issue  on  it.     Owens  v.  Phelps.  95-286. 

If  a  party  in  an  action  to  recover  land  sets  up  in  his  pleadings  a  demand 
for  compensation  for  improvements,  he  should  have  that  question  passed 
on  at  the  trial  with  the  other  issues  ;  he  will  not  be  permitted  to  raise  it 
thereafter,  as  the  judgement  rendered  upon  the  trial  will  be  deemed  conclu- 
sive of  all  matters  put  in  issue  by  the  pleadings.     Casey  v.  Cooper,  99-395. 

Contributory  negligence. — In  an  action  for  damages  for  an  injury  caused 
by  the  negligence  of  the  defendant,  where  the  defence  is  contributory 
negligence,  it  is  sometimes  proper  to  submit  two  issues,  one  as  to  the 
negligence  of  the  defendant,  ana  the  other  as  to  the  contributory  negli- 
gence of  the  plaintiff,  yet  when  the  action  of  both  has  contributed  to 
the  injury,  it  is  allowable  to  submit  an  issue  only  as  to  the  defendant's 
negligence,  with  instructions  to  find  that  in  the  negative,  if  the  jury 
believe  that  the  plaintiflf 's  conduct  contributed  to  the  injury.  Scott  v. 
Railroad,  96-428  ;  Smith  v.  Railroad,  99-241. 
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In  an  action  to  recover  damages  for  an  injury  caused  by  the  negligence 
of  the  defendant,  who  pleads  contributory  negligence  on  the  part  of  the 
plaintiff,  the  defendant  is  entitled  to  an  issue  on  this  question,  unless 
the  court  includes  it  under  the  issue  as  to  negligence,  by  proper  instruc- 
tions to  the  jury.     Kirk  v.  Railroad,  97-82. 

Though  under  ch.  33  of  the  acts  of  1887,  a  defendant  in  an  action  for 
damages,  who  relies  on  contributory  negligence  on  the  part  of  plaintiff, 
must  allege  it  in  the  answer,  it  is  not  error  to  fail  to  submit  a  special 
issue,  as  to  such  contributory  negligence,  when  there  is  an  issue,  whether ' 
plaintiff  sustained  injuries  b^  the  negligence  of  defendant,  under  which 
the  question  might  be  considered ;  certainly  not  when  the  defendant 
declined  to  submit  such  issues  when  requested.  De  Berry  v.  Railroad, 
100-310;  McAdoo  V.  Railroad,  105-140. 

The  better  practice  is  to  submit  an  issue  upon  the  question  of  con- 
tributory negligence.     Denmark  v.  Railroad,  107-185. 

(3)  Upon  new  matter  in  the  reply,  except  an  issue  of  law 
is  joined  thereon. 

Wliat  ifisues  should  not  be  submitted. — Where,  in  an  action  to  recover 
land,  the  court  submitted  an  issue  to  the  jury  under  which  the  location 
of  a  disputed  line  could  be  found  by  them,  and  refused  to  submit  one 
proposed  by  the  defendant,  as  to  whether  the  plaintiff  agreed  that  a  pro- 
cessioner  might  run  and  mark  the  line,  and  that  the  defendant  might 
take  possession  under  said  agreement :  Held^  no  error,  as  it  was  not 
material  to  the  case  and  not  raised  by  the  pleadings.   Overcash  v.  Kitchie, 

89-384. 
See  \  395,  post. 

Eridential  fkct^. — The  only  issues  proper  to  be  submitted  to  a  jury  are 
those  raised  by  the  constitutive  facts  alleged  on  the  one  side  and  denied 
on  the  other;  and  those  issues  which  are  merely  evidential,  and  when 
found  by  the  jury,  onlv  furnish  facts  which  would  be  evidence  to  prove 
the  main  issue,  should  never  be  submitted.  Grant  v.  Bell,  87-34 ;  Pat- 
ton  v.  Railroad,  96-455. 

Verdict  on  issues  substantially  the  same  an  estoppel. — A  judicial  determina- 
tion of  the  issues  in  one  action  is  a  bar  to  a  subsequent  one  between  the 
same  parties  having  the  same  object  in  view,  although  the  form  of  the 
latter  and  the  precise  relief  sought  therein  is  different  from  the  former. 
Edwards  v.  Baker,  99-258. 

In  special  proceedings. — In  a  special  proceeding,  when  a  demurrer  is 
filed  to  a  complaint,  an  issue  of  law  is  raised,  which  should  be  certified 
to  thfe  judge  at  chambers ;  but  when  an  answer  is  filed  which  raises  issues 
of  both  law  and  fact,  the  entire  case  should  be  transferred  to  the  civil 
issue  docket  to  be  tried  at  the  term.  Jones  v.  Hemphill,  77-42  ;  Brandon 
V.  Phelps,  77-44  ;  McBryde  v.  Patterson,  73-478.     See  \  255,  ante. 

See.  394,    On  issues  of  bath  law  and  fact,  issue  of  law  to  be 
trietl  first.    C.  C.  JP.,  s.  222. 

Issues  both  of  law  and  of  fact  may  arise  upon  different 
parts  of  the  pleadings  in  the  same  action.  In  such  cases 
the  issues  of  law  must  be  first  tried,  unless  the  court  other- 
wise direct. 
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Issue  of  law,  or  settlement  pleaded,  disposed  of  first. •— Where  the  statute 
of  limitations  is  pleaded,  or  a  settlement  in  bar,  it  should  be  passed  upon 
as  a  preliminary  question  before  a  trial  by  referee  or  otherwise  on  the 
merits.  Cox  v.  Cox,  84-139;  Com'rs  v.  Magnin,  85-114;  Sloan  v.  Mc- 
Mahon,  85-296 ;  Neal  v.  Becknall,  85-299  ;  Railroad  v.  Morrison,  82-141  ; 
Douglas  V.  Caldwell,  64-372  ;  Com'rs  v.  Raleigh,  88-120.  This  course 
was  pursued  in  Barham  v.  Lomax,  73-76,  but  without  adjudication  on 
the  point. 

In  an  action  for  an  account,  if  the  defendant  pleads  final  settlement, 
it  is  the  duty  of  the  court  to  have  this  issue  determined  before  ordering 
a  reference  for  account.     Quarles  v.  Jenkins,  98-258. 

A  plea  in  bar  of  an  action  for  an  account  must  be  determined  before 
ordering  a  reference,  notwithstanding  there  may  be  other  matters  alleged 
in  the  pleadings  arising  subsequently  to  the  matter  pleaded  in  bar,  as  to 
which  account  may  be  necessary.     Bridgers  v.  Bridgers,  101-71. 

Though  a  party  has  the  right  to  demand  that  his  plea  in  bar  shall  be 
passed  upon  before  a  reference  of  the  action,  otherwise  requiring  a  ref- 
erence, he  waives  the  right  by  not  insisting  upon  it  before  reference 
ordered.     Wilson  v.  Pearson,  102-290. 

Where  the  facts  upon  which  a  plea  in  bar  is  based  are  admitted  in  the 
pleadings,  it  is  the  auty  of  the  judge  to  determine  the  question  of  law 
raised,  and  if  he  refuses  to  pass  upon  the  plea  in  bar,  but  orders  a  refer- 
ence to  state  an  account,  such  refusal  is  a  denial  of  a  right,  and  in  effect 
an  adverse  ruling  upon  the  plea,  which  is  open  to  correction  on  appeal 
to  this  court.     Woody  v.  Brooks,  102-334. 

Sec,  395.     When  and  by  whom  insues  to  be  made  up. 

The  issues  arising  upon  the  pleadings,  material  to  be 
tried,  shall  be  made  up  by  the  attorneys  appearing  in  the 
action,  and  reduced  to  >yriting,  or  by  the  judge  presiding, 
before  or  during  the  trial. 

Issues  should  be  made  up  before  the  trial. — By  the  common  law  the  par- 
ties made  up  the  issue  by  their  pleadings.  The  Code  adopts  the  equity 
procedure,  when  the  issues  are  not  eliminated  by  the  proceedings,  but 
must  be  made  by  the  court.  The  consumption  of  time  in  wrangling 
over  the  issues  is  a  serious  inconvenience,  to  remedy  which  the  rules  of 
the  supreme  court  upon  the  subject  were  adopted.  The  only  alteration 
intended  to  be  made  by  these  was  to  have  the  issues  made  up  before- 
hand, and  no  appeal  lies  from  a  ruling  of  the  judge  in  regard  to  them, 
any  more  than  on  the  admissibility  of  testimony.  School  Committee  v. 
Kesler,  66-323. 

Duty  of  court. — If  the  issues  are  not  prepared  by  the  attorneys,  it  is 
the  duty  of  the  judge  who  tries  the  case  to  do  so.     Bowen  v.  Whitaker, 

92-367. 

Where  issues  are  raised  by  the  pleadings,  it  is  the  duty  of  the  court 

to  eliminate  and  submit  them  to  the  jury,  and  when  this  is  not  done, 
the  supreme  court  will  refuse  to  take  cognizance  of  the  cause  upon  such 
iniperlect  record,  unless  the  issues  in  nowise  affect  the  errors  assigned. 
Fisher  v.  Mining  Co.,  94-397. 

It  is  the  dut^  of  the  court  to  see  that  all  material  controverted  mat- 
ters contained  in  the  pleadings  are  eliminated  and  submitted  to  the  jury 
in  the  form  of  issues.     McDonald  v.  Carson,  94-497. 
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PleadiAgs,  how  finunod. — When  the  pleadings  are  so  framed  as  to  pre- 
sent the  case  of  either  party  in  more  than  one  aspect,  as  to  the  evidence 
that  may  be  produced,  the  issues  should  not  be  so  framed  as  to  exclude 
any  pertinent  evidence  affecting  the  merits,  but  should  be  so  shaped  as 
to  embrace  the  whole  of  the  material  allegations  controverted.  This 
may  be  insisted  upon,  as  of  rights  by  either  party  to  the.action.  David- 
son V.  Gifford,  100-18. 

Ordinarily  it  must  be  left  to  the  sound  discretion  of  the  court  whether 
to  submit  specific  issues  so  that  the  finding  will  be  in  the  nature  of  a 
special  verdict  or  confine  the  inquiry  to  one  or  a  small  number  of  issues, 
provided  that  the  issues  are  those  raised  by  the  pleadings.  Emry  v. 
Railroad,  102-209. 

In  framing  issues  for  the  jury,  it  has  been  settled,  (i)  that  only  issues 
of  fact  raised  by  the  pleading  must  be  submitted  to  the  jury ;  (2)  that 
the  verdict,  whether  upon  one  or  many  issues,  must  establish  facts  suffi- 
cient to  enable  the  court  to  proceed  to  judgment ;  (3)  of  the  issues 
raised  by  the  pleadings,  the  judge  who  tries  the  case  may,  in  his  discre- 
tion, submit  one  or  many,  provided  that  neither  party  is  denied  the 
opportunity  to  present  to  the  jury  any  view  of  the  law  arising  out  of  the 
evidence  through  the  medium  of  pertinent  instructions  on  some  issue 
passed  upon.  McAdoo  v.  Railroad,  105-140;  Denmark  v.  Railroad, 
107-185.  -t 

The  rules  laid  down  for  framing  issues  in  Emry  v.  Railroad,  102-209, 
and  McAdoo  v.  Railroad,  105-140,  discussed  and  approved.  Braswell  v. 
Johnson,  108-150. 

Issues  most  be  tendered  by  counsel. — When  a  proper  issue  is  not  tendered 
in  the  court  below,  it  cannot  be  complained  of,  on  an  appeal,  that  the 
court  did  not  frame  it.  Kidder  v.  Mcllhenny,  81-123;  Curtis  v.  Cash, 
84-41;  Bryant  v.  Fisher,  85-71;  Walker  v.  Scott,  106-56;  Alexander  v. 
Robinson,  85-275. 

It  is  the  duty  of  the  party  to  an  action  to  tender  such  issues  before  the 
trial  begins  as  he  conceives  are  necessary  to  try  the  case  upon  the 
merits  ;  and  an  exception  made  after  the  trial,  that  issues,  which  might 
properly  have  been  submitted,  were  not,  comes  too  late.  Simmons  v. 
Mann,  92-12;  Oakley  v.  Van  Noppen,  95-60;  Silver  Valley  Co.  v.  Balti- 
more Co.,  99-445  ;  Pollock  V.  Warwick,  104-638. 

Where  a  party  to  an  action  prepares  issues  which  are  submitted,  and 
then  objects  to  another  issue  submitted  by  the  court,  he  cannot  be  heard 
to  assign  as  error  that  the  court  did  not  submit  an  issue  on  a  particular 
question  on  which  he  did  not  ask  an  issue.     McDonald  v.  Carson,  95-377. 

Xssnes  submitted  without  objection. — Where  issues  are  submitted  which 
are  not  raised  by  the  pleadings,  without  objection  in  the  court  below, 
objection  cannot  be  made  to  them  for  the  first  time  in  this  court,  and 
the  findings  must  stand.  Porter  v.  Railroad,  97-66  ;  Clements  v.  Rogers, 
95-248 ;  Wilson  v.  Hughes,  94-182. 

Where  at  the  commencement  of  the  trial  certain  issues  were  agreed 
upon  by  the  parties  to  the  action,  but  subsequently  the  court  substituted 
others  without  objection,  after  verdict  an  exception  that  such  issues 
were  not  properly  submitted  came  too  late.  Phifer  v.  Alexander, 
97-355;  Moore  v.  Hill,  85-218. 

If  a  party  assent  to  the  submission  of  an  improper  issue,  he  will  not 
be  permitted  to  make  it  the  ground  of  exception.  Chemical  Co.  v. 
Johnson,  101-223 ;  Carey  v.  Carey,  108-267. 

What  isanee  should  be  submitted. — When  issues  are  made  up  b3rthe  plead- 
ings, parties  have  a  right  to  have  those  material  to  the  determination  of 
the  case  submitted  to  a  jury;  and  for  the  presiding  judge  to  withdraw 
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such  material  issues  and  substitute  others  in  their  place  is  error.  Al- 
brij?ht  V.  Mitchell,  70-445. 

Not  every  matter  averred  on  one  side  and  denied  on  the  other  is  an 
issue  to  be  submitted  to  the  jury,  but  only  such  as  are  necessary  to  dis- 
pose of  the  controversy.     Cedar  Palls  Co.  v.  Wallace,  83-225. 

Only  such  issues  as  arise  upon  the  pleadings  should  be  submitted  to 
the  jury,  and  it  is  the  duty  01  the  court  to  determine  what  they  are.  The 
law  and  practice  in  reference  to  pleading  and  framing  issues,  discussed 
by  Merrimon,  J.     Miller  v.  Miller,  89-209. 

Only  such  issues  as  are  raised  by  the  pleadings  should  be  submitted  to 
the  jury,  and  it  is  not  error  for  the  court  to  refuse  to  submit  an  issue 
which  the  pleadings  do  not  present.     Wright  v.  Cain,  93-296. 

Only  issues  arising  naturallv  upon  the  pleadings  should  be  submitted, 
but  where  they  are  subdivided,  tnis  is  not  a  ground  for  new  trial,  unless 
it  appear  that  they  were  thereby  confusing,  complicated  or  prejudicial. 
Bean  v.  Railroad,  107-731. 

What  isBues  should  not  be  submitted.  — In  a  ca.se  involving  complicated 
accounts  the  parties  are  not  entitled  to  have  the  facts  passed  upon  by  a 
jury.  Under  the  C.  C.  P.,  it  is  referred  to  a  referee  who  gives  his  judg- 
ment upon  both  facts  and  law.  Klutts  v.  McKeusie,  65-103;  Martin  v. 
Milbourn,  66-321. 

It  is  not  error  to  refuse  to  submit  an  issue  to  the  jury  when  there  is  no 
evidence  to  support  it.     Best  v.  Frederick,  84-176 

Alternative  issues  should  not  be  submitted.     Coble  v.  Coble,  82-339. 

The  court  should  not  submit  to  the  jury  such  issues  as  are  directed  to 
mere  details  of  evidence.    Grant  v.  Bell,  87-34;  Patton  v.  Railroad,  96-455. 

Nor  issues  on  points  not  decisive  of  the  case.     Henry  v.  Rich,  64-379. 

Where  the  supreme  court  has  passed  upon  the  effect  of  record  and 
documentary  evidence  in  one  appeal  and  remanded  the  case  for  a  new 
trial,  it  is  not  error  for  the  trial  judge  to  refuse  to  submit  an  issue  to  be 
found  only  on  such  evidence,  when  it  was  declared  by  the  court  on 
appeal  to  be  insufficient  for  that  purpose.     McMillan  v.  Baker,  97-197. 

Immaterial  and  irrelevant  issues. — The  submission  to  the  jury  of  an  irrel- 
evant or  immaterial  issue,  when  it  cannot  be  seen  how^  it  prejudiced  the 
appellant,  is  not  assignable  as  error.  McDonald  v.  Carson,  94-497  ; 
Cuthbertson  v.  Ins.  Co,,  96-480,  Cumming  v.  Barber,  99-332. 

Immaterial  issues  should  never,  and  issues  embracing  incidental  facts 
should  not  ordinarily  be  submitted,  and  if  a  party  is  prejudiced  thereby  it 
is  ground  for  a  new  trial  when  excepted  to  in  apt  time.  Willis  v.  Branch, 
94-142  ;  Home  v.  Bank,  108-109. 

Issue  not  raised  by  pleadings.  — It  is  erroneous  to  submit  an  issue  to  the  jury 
which  is  not  rai.sed  by  the  pleadings.  Willis  v.  Branch,  94-142  ;  Carpen- 
ter v.  Tucker,  98-316 ;  Lewis  v.  Railroad,  95-179  ;  McAbsher  v.  Railroad, 

108-344. 

If  issue  in  language  of  pleadings. — It  is  sufficient  if  an  issue  is  submitted 
in  the  language  of  the  pleading.  If  it  is  desired  in  another  form,  the 
court  should  be  asked  to  amend  the  pleadings  so  that  it  may  arise  in  the 
form  desired.     McKinnon  v.  Morrison,  104-354. 

Where  the  issues  do  not  cover  all  the  matters  in  controversy. — When  the 
issues  submitted  do  not  cover  the  whole  merits  of  a  case,  the  court  will 
retain  the  cause  and  send  down  other  issues  to  be  passed  upon  by  the 
jury  in  the  court  below.     Allen  v.  Baker,  86-91. 

All  the  issues  of  law  and  fact  should  be  tried  and  determined  and  the 
case  not  settled  by  piecemeal.  Briggs  v.  Smith,  83-306  ;  Kirby  v.  Mills, 
78-124. 
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Where  no  iune  ie  eTolved  by  tlie  pleadings. — Where,  upon  an  appeal  the 
contending  allegations  of  the  parties  in  the  court  below  do  not  appear  to 
have  evolved  any  issue,  a  venire  de  novo  will  be  granted  in  order  that 
there  may  be  a  repleader.    Brown  v.  Cooper,  85-477. 

When  no  issne  is  snlmiitted. — Where  no  issues  were  eliminated  and  sub- 
mitted, but  the  court  below  held  that,  upon  the  evidence  the  plaintiff 
was  not  entitled  to  recover,  and  he  took  a  nonsuit  and  appealed,  the 
failure  to  submit  issues  was  not  material.     Fisher  v.  Mining  Co.,  94-397- 

No  issue  is  necessary  when  the  facts  are  not  disputed.  Alderman  v. 
Rivenbark,  96-134. 

It  is  again  intimated  that  the  supreme  court  will  not  entertain  an 
appeal  where  the  transcript  of  the  record  fails  to  show  that  issues  were 
proposed  and  submitted  as  required  by  The  Code.  Tiddy  v.  Harris, 
101-589. 

Seftisal  of  issues  cured. — Though  the  issues  tendered  by  a  defendant 
eliminated  more  distinctly  the  matters  controverted  in  the  pleadings 
than  those  adopted  by  the  court,  he  has  no  ground  of  complaint  if  the 
instructions  to  the  jury  raised  every  defence  available  to  him  under  those 
he  tendered.     McDonald  v.  Carson,  95-377;  Meredith  v.  Iron  Co.,  99-576. 

When  the  verdict  establishes  facts  sufficient  to  sustain  the  judgment, 
and  it  appears  that  issues  tendered  by  a  party  were  refused,  but  the  jury 
were  told  by  the  judge  how  the  testimony  relating  to  the  rejected  issues 
bore,  in  law,  upon  the  issues  submitted,  a  new  trial  will  not  be  granted. 
Emry  v.  Railroad,  102-209. 

See  i\  391,  393,  ante,  and  §  409,  posi^  and  cases  cited. 

Sec.  HUU,     JsHueti  should  be  in  concise  anrl  tlirevt  terms* 
Rule  IF  of  Sup.  Cf.,  June  TertUf  1811. 

Issues  should  be  framed  in  concise  and  direct  terms,  and 
prclixity  and  confusion  must  be  avoided  by  not  having  too 
many  issues. 

Directory. — ^The  rule  prescribed  by  the  supreme  court  {80-495)  for  the 
preparation  of  issues  on  the  trial  of  causes  is  merely  directory.  Wit- 
kowski  V.  Watkins,  84-457;  School  Committee  v.  Kesler,  66-323. 

Mandatory. — The  provisions  of  The  Code  are  mandatory  that  the  con- 
troverted allegations  in  the  pleadings  should  be  submitted  to  the  jury  in 
the  shape  of  issues.  Rudasill  v.  Falls,  92-222;  Arnold  v.  Estes,  92-162; 
Denmark  v.  Railroad,  107-185. 

The  requirements  of  the  statute  in  regard  to  submitting  distinct  issues 
in  writing  to  the  jury  is  mandatory,  and  where  it  does  not  appear  from 
the  record  what  issues  were  submitted,  but  it  is  stated  in  general  terms 
that  all  the  issues  were  found  in  favor  of  the  plaintiff,  a  new  trial  will 
be  granted.     Bowen  v.  Whitaker,  92-367. 

The  material  issues  of  fact  raised  by  the  pleadings  must  be  submitted, 
unless  it  appears  to  the  court  that  this  right  is  waived  by  the  parties. 
Davidson  v.  Gifford,  100-18;  Porter  v.  Railroad,  97-66. 

Condee  and  direct. — Alternative  propositions  are  objectionable  as  issues. 
Coble  V.  Coble,  83-339. 

Issues  which  embrace  all  the  substantial  matters  of  defence  developed 
in  the  pleading  and  necessary  to  a  determination  of  the  action  are  suf- 
ficient.    Dupree  v.  Insurance  Co.,  92-417. 

Where  issues  are  framed  in  such  a  manner  that  the  material  facts  of 
the  case  as  found  by  the  jury  are  confused  and  unsatisfactory,  the  ver- 
dict should  be  set  aside  and  a  new  trial  ordered.    Turrentiue  v.  Railroad, 

92-638- 
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Issues  are  not  required  to  be  in  any  particular  form,  but  they  should 
be  so  framed  as  to  clearly  present  the  controverted  facts.  Mace  v.  Life 
Insurance  Co.,  101-122. 

Two  propositions  in  one  issue. — It  is  misleading  to  embody  in  one  issue 
two  propositions,  to  which  di£ferent  responses  might  be  made.  A  new 
trial  will  be  granted  if  such  an  issue  is  submitted,  exception  being  taken 
thereto  in  apt  time.  Emry  v.  Railroad,  103-209 ;  Mfg.  Co.  v.  Assurance 
Co.,  106-28. 

Double  issues. — When  the  plea  of  insanity  is  set  up,  it  is  competent  to 
submit  together  the  double  issue  as  to  sanity  and  on  the  merits,  both 
in  civil  and  criminal  cases.  Smith  v.  Smith,  106-498 ;  State  v.  Hay- 
wood, 94-847. 

Contradictory  issues. — Contradictory  issues  under  the  different  aspects 
of  the  pleadings  are  not  objectionable  under  The  Code  system..  Bean  v. 
Railroad,  107-731. 

It  is  not  error  to  submit  an  issue  involving  title,  with  one  involving 
fraud.    Bonds  v.  Smith,  106-554. 

Frame  of  issues  largely  left  to  discretion  of  judge. — The  supreme  court  will 
not  interfere  with  the  discretion  of  the  trial  j  udge  in  shaping  and  sub- 
mitting issues,  if  it  appear  that  an  opportunity  is  given  the  parties  to 
present  their  evidence  and  the  law  applicable  thereon  to  the  jury,  and 
they  were  raised  by  the  pleading^.  Cuthbertson  v.  Ins.  Co.,  96-480 ; 
Lineberger  v.  Tidwell,  104-506. 

The  form  and  number  of  issues  submitted  must  be  determined  by  the 
judge  who  tries  the  case,  in  the  exercise  of  a  sound  discretion,  except  that 
they  must  be  such  as  that  the  court  can  proceed  to  enter  judgment  upon 
the  responses,  and  that  the  appellant  shall  lose  no  opportunity  to 
present  to  the  court  below,  and,  on  appeal,  to  this  court,  any  view  of  the 
law  applicable  to  the  evidence.     Boyer  v.  Teague,  106-576. 

The  frame  of  the  issues  is  largely  left  to  the  discretion  of  the  presid- 
ing judge,  if  they  are  such  as  arise  upon  the  pleadings.  Emry  v.  Rail- 
road, 102-209 1*  Brown  v.  Mitchell,  102-347 ;  Everett  v.  Williamson, 
107-204. 

Issues  sufficient. — When  the  issues  raised  by  the  pleadings  are  compre- 
hensive enough  to  allow  the  introduction  of  all  the  evidence  material  to 
the  case,  there  is  no  ground  of  exception.     Leach  v.  Linde,  108-547. 

See  \\  393  and  395,  ante. 
Sec.  S97.    Trial  defined.    C.  C.  P.,  «-  223. 

A  trial  is  the  judicial  examination  of  the  issues  between 
the  parties,  whether  they  be  issues  of  law  or  of  fact. 

All  material  issues  should  be  tried. — It  is  error  not  to  try  all  the  material 
issues  raised  by  the  pleadings,  unless  they  are  waived.  Gordon  v.  Col- 
lett,  102-532. 

Trial  upon  aUegations  in  pleadings. — It  is  required  of  parties  to  actions 
to  set  forth  in  their  pleadings  their  causes  of  action  or  matters  of 
defence;  and  the  court  should  not  admit  evidence  or  instruct  the  jury 
upon  any  contention  not  properly  made  in  the  record.  Greer  v.  Her- 
ren,  99-492. 

Submission  of  case  on  pleadings. — Where  it  was  agreed  by  counsel  that 
the  judge  in  the  court  below  might  decide  from  the  pleadings,  admis- 
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sionSt  and  inspection  of  an  account  offered  in  evidence,  whether  the 
plaintiff  was  entitled  to  judgment :  //  was  held^  in  effect,  submitting  the 
case  as  a  **case  agreed.'*     Grant  v.  Hughes,  94-231. 

Whether  imneof  law  or  fitct. — When  the  facts  are  admitted,  whether  or 
liot  a  claim  of  equity  has  been  abandoned,  is  a  question  of  law ;  but 
when  the  facts  are  disputed,  they  must  be  submitted  to  a  jury.  Thorn- 
burg  V.  Mastin,  93-258. 

Qnestioiia  of  fSMt. — Before  the  acts  and  declarations  of  an  alleged  ap^ent 
made  and  done  in  the  absence  of  the  defendant,  the  alleged  principal, 
can  be  received  in  evidence,  the  trial  judge  must  find  as  a  fact  that 
prifna  facie  evidence  of  the  agency  has  been  offered,  and  his  ruling 
upon  this  question  of  fact  is  beyond  the  reviewing  power  of  the  appel- 
late court.     Smith  v.  Kron,  96-392. 

NoTB.-7ln  this  case  will  be  found  reference  to  numerous  cases  sus- 
taining tlie  right  and  duty  of  the  court  to  pass  upon  questions  of  fact. 
It  is  not  necessary  further  to  cite  them. 

See  \  399,  post^  and  cases  cited. 
Sec.  398.    Issues,  how  tried.    C.  C.  P.,  s.  224. 

An  issue  of  law  must  be  tried  by  the  judge  or  court, 
unless  it  be  referred.  An  issue  of  fact  must  be  tried  by  a 
jury,  unless  a  trial  by  jury  be  waived,  or  a  reference  be 
ordered. 

Bight  of  trial  by  Jury.— In  all  actions  under  The  Code,  when  legal 
rights  are  invoked,  and  issues  of  fact  are  joined  by  the  pleadings,  the 
plaintiff  is  entitled  to  a  trial  by  jury,  audf  cannot  be  deprived  of  this 
right,  except  by  his  consent.     Andrews  v.  Pritchett,  66-387. 

When  an  answer  is  put  in  good  faith,  the  defendant  has  a  right  to  have 
the  issues  raised  by  it  tried  by  a  jury,  and  the  court  will  not  adjudge  it 
frivolous  unless  its  allegations  are  clearly  impertinent.  Swepson  v. 
Harvey,  66-436 ;  Erwin  v.  Lowery,  64-321  ;  Womble  v.  Fraps,  77-198 ; 
Hull  V.  Carter,  83-249.  See  J 2  247  and  388,  ante,  and  ?  409,  posi,  and 
cases  there  cited. 

A  plaintiff  cannot  be  deprived  of  his  ri^ht  to  have  issues  of  fact  tried 
by  a  jury  by  a  motion  to  nonsuit  in  the  midst  of  a  trial.  The  right  of  a 
jury  trial  is  a  constitutional  right,  and  the  motion  to  nonsuit  substitutes 
the  judgment  of  the  court  for  that  of  the  jur^'.  Andrews  v.  Pritchett, 
66-387  ;  Stith  V.  Lookabill,  71-25. 

The  constitution  of  the  state,  Art.  4,  1 13,  provides  *'  that  in  all  issues 
of  fact  joined  in  any  court,  the  parties  may  waive  the  right  to  have  the 
same  determined  by  a  jury,  in  which  case  the  finding  of  the  judge  upon 
the  facts  shall  have  the  force  and  effect  of  a  verdict  of  a  j  ury . "  The  right 
of  jury  trial  here  secured  is  not  absolute,  but  only  sub  ntodOy  that  is,  upon 
all  issues  joined,  the  meaning  of  which  term  can  only  be  ascertained  out- 
side of  the  constitution,  and  m  the  legislation  since,  to  secure  the  benefit 
of  this  provision  of  the  constitution.  By  section  391  of  The  Code,  it  is 
seen  that  the  issues  arise  upon  the  pleadings,  and  if  they  are  issues  of 
law,  they  are  to  be  tried  by  Uie  court,  but  if  they  are  of  fact,  they  are 
to  be  tried  by  jury,  unless  a  iury  is  waived.  When  issues  of  fact  are 
thus  made  up  and  joined  by  the  pleading,  they  stand  for  trial,  and  must 
be  tried  in  one  of  two  ways  either  by  the  jury  or  by  the  court.  Armfield 
V.  Brown,  70-27. 
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When  an  issue  of  fact  is  raised,  involving  the  merits  of  the  contro- 
versy, and  the  defendant,  in  apt  time,  demands  a  jury  to  try  that  fact, 
it  is  error  in  the  presiding  judge  to  refuse  such  a  demand  and  try  the 
issue  himself.     Isler  v.  Murphy,  71M36. 

A  party  is  entitled  to  a  jury  trial  unless  he  expressly  waives  his  right. 
Lippard  v.  Roseman,  72-427. 

Where  there  is  any  evidence  upon  a  controverted  issue,  it  should  be 
submitted  to  the  jury.    Jones  v.  Call,  93-170. 

In  equitable  actions. — Under  the  present  system,  a  party  has  a  right  to 
a  jury  trial  of  an  issue  of  fact,  as  well  as  when  it  involves  an  equitable 
as  a  legal  element  entering  into  the  merits  of  the  controversy.  Worthy 
V.  Shields,  90-192. 

Issues  of  fact,  as  distinguished  from  questions  of  fact,  in  equitable  as 
well  as  legal  actions,  must  be  tried  by  a  jury  ;  but  this  does  not  author- 
ize the  finding  of  such  issues  on  less  evidence  than  a  chancellor  would 
find  them.     Ely  v.  Early,  94-1. 

In  the  trial  by  a  jury  of  issues  arising  in  equitable  matters,  the  rules 
of  equity  should  be  followed  as  far  as  possible,     /did. 

While  a  mistake  in  a  deed  cannot  be  corrected,  or  a  deed  absolute 
upon  its  face  converted  into  a  tru^  upon  a  mere  preponderance  of  the 
evidence,  or  without  proof  of  some  fact  de  hors  the  deed  inconsistent 
with  the  idea  of  absolute  ownership,  yet  if  issues  are  submitted  to  a  jury 
without  objection,  and  no  exceptions  are  taken  to  the  testimony,  and  no 
instructions  requested,  the  finding  of  fact  by  the  jury  cannot  be  reversed 
by  the  trial  court,  sitting  as  a  chancellor,  or  by  the  supreme  court,  on 
appeal.     Hemphill  v.  Hemphill,  99-436. 

Wot  entitled  to  trial  by  jury. — A  party  charged  with  contempt,  is  not  enti- 
tled to  a  trial  by  jury.  Baker  v.  Cordon,  86-n6  ;  In  re  Deaton,  105-59  J 
Moye  V.  Cogdell,  66-403. 

The  constitution  (Art.  r,  sec.  19)  guarantees  the  right  to  trial  by  jury, 
in  controversies  respecting  property,  only  in  cases  where,  under  the 
common  law,  the  demand  that  the  facts  should  be  so  found,  could  not 
have  been  refused,  and  in  fixing  the  question  of  compensation  to  the 
land-owner  for  the  ri^ht-of-way  condemned  to  tlie  use  of  a  railroad, 
commissioners  do  not  invade  the  province  that,  under  the  ancient  law, 
belonged  exclusively  and  peculiarly  to  the  jury.  Railroad  v.  Parker, 
105-246;  Railroad  v.  Davis,  18-451;  State  v.  Lyle,  100-497. 

Upon  an  application  to  condemn  lands  for  the  purpose  of  drainage, 
the  issues  of  fact  raised  by  the  pleadings  should  be  framed  and  settled 
by  a  jury  ;  they  cannot  be  raised  or  considered  upon  exceptions  to  the 
report  of  the  commissioners  appointed  to  assess  damages.  Railroad  v. 
Ely,  101-8. 

Issuee  of  fact  arising  on  exceptions  to  referee's  report. — It  would  seem  that 
"  issues  of  fact  '*  made  by  exceptions  to  the  report  of  a  referee,  in  stating 
an  account,  when  eliminated  by  exceptions  to  the  report,  may  be  tried 
b^  a  jury,  unless  the  parties  waive  the  right  to  have  them  tried  in  that 
manner.     Keener  v.  Finger,  70-35. 

When  exceptions  are  filed  to  a  report  made  under  a  compulsory  refer- 
ence, '*  issues  of  fact  •'  are  raised  thereby,  and  either  party  has  the  right 
to  have  them  tried  by  a  jury.     Green  v.  tastleberry,  70-20. 

A  reference  by  consent  is  a  waiver  of  trial  by  jury,  and  the  referee's 
report  has  the  effect  of  a  special  verdict.     Battle  v.  Mayo,  102-413. 

See  \\  420-423,  post. 

Finding  an  immaterial  issne. — When,  in  an  action  for  damages,  the  jury 
find  the  first  issue  submitted  in  such  a  way  as  to  absolve  the  defendant 
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from  all  liability^  their  finding  in  response  to  another  issue  the  amount 
of  damages  sustained  is  not  inconsistent,  but  immaterial.  Pumell  v. 
Pumell,  89-42;  Gatling  v.  Boone,  loi-^i;  Perry  v.  Jackson,  88-103. 

«Sf^  4§  393,  395,  ante,  and  409,  post,  and  cases  there  cited. 

The  riffht  to  open  and  concltide. — Although  the  affirmative  of  the  issues 
raised  by  the  pleadings  is  upon  the  defendant,  yet,  if  the  affirmative  of 
any  of  the  issues  submitted  to  the  jury  is  upon  the  plaintiff,  he  is  enti- 
tled to  open  and  conclude,  if  the  defendant  introduces  evidence. 
Churchill  v.  Lee,  77-341 ;  Hoflf  v.  Crafton,  79-592. 

So  that,  when  the  plaintiff  is  not  entitled  to  recover,  unless  he  estab- 
lishes a  bona  fide  ownership  of  certain  property  in  controversy,  he  can- 
not be  deprived  of  his  right  to  open  and  conclude,  by  reason  of  the  fact 
that  the  defendant  alleges  that  the  plaintiff's  title  is  fraudulent  and  void 
and  insists  that  that  raises  an  affirmative  issue  on  his  part.     Ibid. 

Where  the  affirmative  of  all  the  issues  is  upon  the  defendant  to  sus- 
tain he  has  the  right  to  open  and  conclude.    McRae  v.  Lawrence,  75-289. 

The  rule,  that  a  party  alleging  an  affirmative  is  bound  to  prove  it, 
means  the  affirmative  of  any  matter,  the  truth  of  which  is  essential  to 
his  case.     Hudson  v.  Wetherington,  79-3. 

On  the  issue,  *'  Did  the  plaintiff's  testator  paj'  for  or  purchase  the 
note  in  suit?'*  the  right  to  open  and  conclude  is  with  the  plaintiff.  Hud- 
son V.  Wetherington,  79-3;  Neal  v.  Fesperman,  46-446. 

The  party  who  asserts  the  affirmative  of  an  issue  has  the  right  to  open 
and  conclude  the  argument.  A  defendant  who  admits  the  execution  of 
a  note  sued  on,  but  pleads  payment,  has  the  onus  of  proving  it,  and 
hence  the  right  to  open  and  conclude.     Love  v.  Djckerson,  85-5. 

Note. — This  is  now  governed  by  superior  court  rules  3  and  6  (104-936), 
and  no  appeal  lies  from  the  ruling  below,  except  when  defendant  intro- 
duces no  evidence.  Brooks  v.  Brooks,  90-142;  Cheek  v.  Watson,  90- 
302;  Austin  V.  Secrest,  91-214. 

Oljectionable  language  of  coimsel. — Discretionary  for  judge  to  stop  coun- 
sel or  to  correct  their  improper  remarks  in  his  charge.  Kerchner  v. 
McRae,  80-219;  State  v.  Matthews,  80-417;  Greenlee  v  Greenlee,  93- 
278. 

If  the  language  of  counsel  is  gross  the  court  should  stop  him.  Can- 
non V.  Morris,  81-139;  State  v.  Caveness,  78-484;  Jenkins  v.  Ore  Co., 
65-563;  State  V.  Sherrill,  82-693;  State  v.  Rogers,  94-860. 

It  is  the  duty  of  the  trial  judge  to  watch  the  course  of  the  arguments 
to  the  jury,  and  to  see  that  no  injustice  arising  from  it  is  done  to  either 
the  prisoner  or  the  state,  and.  nothing  appearing  to  the  contrary,  he  is 
presumed  to  have  done  so.  State  v.  Rogers,  94-860. 
^  The  extent  to  which  counsel  may  comment  upon  witnesses  and  par- 
ties must  be  left,  ordinarily,  to  the  sound  discretion  of  the  presiding 
judge,  which  will  not  be  reviewed,  unless  it  is  apparent  that  the  impro- 
priety of  counsel  was  gross  and  calculated  to  prejudice  the  jury.  Dev- 
ries  V.  Phillips,  63-53  ;  Gragg  v.  Wagner,  77-246 ;  Goodman  v.  Sapp, 
102-477. 

The  introduction  or  non-introduction  of  a  party  as  a  witness  in  his 
own  behalf  should  be  subject  of  comment  only  as  the  introduction  or 
non-introduction  of  any  other  witness  might  be.  This  is  the  necessary 
result  of  The  Code,  §  1350,  which  does  not  contain  the  clause,  which  is 
in  ^  1353*  forbidding  such  comment  in  criminal  prosecutions.  Hudson 
V.  Jordan,  108-10;  Goodman  v.  Sapp,  102-477. 

Objection  to  comments  of  counsel  is  waived,  unless  exception  is  made 
at  the  time.  Horah  v.  Knox,  87-483;  State  v.  Sugg,  89-527.  State  v. 
Lewis,  93-581;  State  v.  Powell,  106-635;  Hudson  v.  Jordan,  108-10; 
Holly  v.  Holly,  94-96 ;  State  v.  Speaks,  94-865  ;  State  v.  Sheets,  89-543. 
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There  may,  however,  be  instances  where  the  abuse  of  privilege  by 
counsel  is  so  gross  that  it  will  become  the  duty  of  the  judge,  ex  tnero 
moiu^  to  interfere.     Holly  v.  Holly,  94-96;  State  v.  Noland,  85-576. 

Where  there  is  an  abuse  of  privilege  by  counsel  in  addressing  the 
jury,  it  is  cured  by  the  court  at  the  time  correcting  it,  and  it  is  not  error 
if  the  presiding  judge  does  not  advert  to  it  in  his  charge.  Wilson  v. 
White,  80-280 ;  State  v.  Kilgore,  93-533. 

The  comments  of  counsel  in  this  case  are  not  of  such  character  as 
will  warrant  a  new  trial.  The  rule  as  heretofore  laid  down  approved. 
Overcash  v.  Kitchie,  89-384 ;  State  v.  Suggs,  89-527. 

Improper  remarks  of  counsel  are  not  ground  for  a  new  trial  when  the 
court  cautioned  the  jurj-  that  they  should  not  permit  such  remarks  to 
affect  their  minds.     State  v.  Wilson,  90-736 ;  State  v.  Rivers,  90-738. 

Comments  of  couiBel. — Counsel  have  a  right  to  argue  the  law  as  well  as  the 
facts  to  the  jury,  and  in  doing  so  they  may  read  adjudged  cases,  but  the 
facts  contamed  in  such  cases  cannot  be  commented  on  as  the  facts  of 
the  case  on  trial.     State  v.  Powell,  94-965  ;  Horah  v.  Knox,  87-483. 

Where  an  amended  answer  had  been  filed,  upon  which  alone  the  issues 
were  raised,  it  was  error  to  allow  the  plaintiff's  counsel  to  read  and 
comment  to  the  jury  on  the  original  answer,  which  had  not  been  intro- 
duced in  evidence.     Smith  v.  Nimocks,  94-243. 

Where  counsel  in  their  ar^ment  to  the  jury  commented  on  the  fact 
that  a  witness  for  the  opposite  party  whose  evidence  tended  to  locate 
the  land  in  suit,  had  participated  in  running  the  lines  of  a  grant  to  him- 
self, which  lines  constituted  a  part  of  the  boundary  of  the  land  in  suit : 
//  was  held,  not  a  fit  subject  for  comment,  to  attack  the  witness,  and 
that  counsel  were  properly  stopped  by  the  court,  the  grant  to  the  wit- 
ness not  having  been  attacked.     Deming  v.  Gainey,  95-527. 

In  an  action  involving,  among  other  things,  the  sanity  cf  the  plain- 
tiff, his  counsel,  in  addressing  the  jury,  commented  upon  the  failure  of 
one  of  the  defendants  to  answer  the  sworn  complaint,  which  reflected 
upon  his  character.  The  complaint  was  not  put  in  evidence:  Held^ 
that  upon  objection  by  the  other  side,  the  court  below  erred  in  not  stop- 
ing  counsel.     Smith  v.  Smith,  106-498. 

The  fact  that  a  witness,  who  was  present  at  a  conversation  had  between 
the  plaintiff  and  defendant's  agent,  was  not  called  to  contradict  the 
plaintiff,  though  present  in  court  assisting  defendant  in  the  trial,  is  a 
legitimate  subject  for  counsel's  comment.  Grubbs  v.  Insurance  Co., 
ic5-472. 

Whore  no  evidence  ie  oiTered. — Where  no  evidence  on  either  side  is  sub- 
mitted to  the  jur^,  which  is  discharged,  the  cause  still  remains  at  issue. 
Chastain  v.  Martin,  81-51. 

Contra. — Where  an  issue  is  submitted  to  the  jury,  and  the  party  upon 
whom  rests  the  burden  of  proof  refuses  to  offer  any  evidence,  it  is  prOT>er 
for  the  judge  to  direct  the  jury  to  answer  the  issue  in  favor  of  the  other 
side.     Wallace  v.  Robeson,  100-206. 

Note. — The  latter  seems  the  sounder  rule. 

Evidence  shonld  be  restricted  to  iBsnee. — On  the  trial  of  actions,  the  testi- 
mony offered  by  the  parties  and  the  instructions  of  the  court  to  the  jury 
should  be  con^ned  to  the  issues  raised  by  the  pleadings.  Wilson  v. 
Taylor,  98-275;  Morgan  v.  Railroad,  98-247. 

It  is  not  erroneous  for  the  trial  judgfe  to  reject  evidence  when  there  is 
no  issue  to  which  it  is  applicable.     Graves  v.  Trueblood,  96-4^5. 

Where  the  answer  does  not  put  the  plaintiff's  title  in  issue,  it  is  useless 
for  him  to  introduce  evidence  of  it.     Gregory  v.  Forbes,  96-77. 
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SabmiBtioii  of  issue  without  eridence.—It  is  error  to  leave  to  the  jury  a 
material  fact  upon  which  there  is  no  evidence.  Fortescue  v.  Makeley, 
92-56. 

If  the  evidence  only  raises  a  conjecture  or  suspicion  of  a  fact,  such 
fact  should  not  be  left  to  the  jury.     State  v.  Powell,  94-965. 

Ezdiuion  of  evidence. — Where  an  issue  is  raised  by  the  pleadings  and 
submitted  to  the  jury,  it  is  error  for  the  court  to  exclude  any  evidence 
pertinent  thereto.     Farrior  v.  Houston,  95-578. 

The  action  being  adverse,  and  evidence  introduced  to  show  color  of 
title  in  plaintifif,  defendant  was  entitled  to  reply,  and  the  exclusion  of 
bis  evidence,  which  might  have  influenced  the  jury  to  decide  for  him, 
entitles  him  to  a  new  trial.     Lenoir  v.  Mining  Co.,  106-473. 

In  assigning  error  for  the  exclusion  of  evidence,  the  record  should 
disclose  what  the  evidence  would  have  been  if  the  witness  had  been 
allowed  to  answer ;  otherwise  the  exception  will  not  be  considered. 
McGowan  v.  Railroad,  95-417. 

Excluding  evidence  after  admitting  it.— Where  the  iud^e  admits  evidence 
to  which  exception  is  made,  and  afterwards  excludes  it  and  instructs  the 
jury  not  to  consider  it,  the  exception  to  such  evidence  will  not  be  con- 
sidered on  appeal.     State  v.  Gay,  94-814. 

Irrelevant  evidence. — Although  evidence  may  be  irrelevant,  yet,  if  it 
might  have  exercised. a  prejudicial  effect  on  the  minds  of  the  jury,  a 
new  trial  will  be  granted.     State  v.  Jones,  93-611. 

It  is  not  error  to  admit  irrelevant  testimony  when  it  does  not  tend  to 
mislead  the  jury.     Deming  v.  Gainey,  95-528. 

Order  of  admission  of  evidence. — It  is  discretionary  with  the  trial  judge 
to  allow  a  party  to  introduce  his  evidence  in  any  order  which  he  may 
desire.     Ripley  v.  Arledge,  94-467;  Mauney  v.  Coit,  86-463. 

After  testimony  closed. — ^The  court  has  power,  after  the  evidence  is 
closed,  to  refu.se  to  allow  a  witness  to  correct  his  testimony  before  the 
jury,  and  to  retain  the  matter  to  be  heard  on  a  motion  for  a  new  trial,  if 
the  correction  be  material.     Greenlee  v.  Greenlee,  93-278. 

The  court  may,  in  its  discretion,  after  the  close  of  the  testimony,  per- 
mit the  case  to  be  re-opened  and  further  evidence  to  be  introduced,  and 
the  exercise  of  such  discretion  is  not  reviewable  upon  appeal.  Olive  v. 
Olive,  95-485- 

Failure  to  introdnee  evidence  in  rebnttal. — It  is  no  ground  for  a  new  trial 
that  the  plaintifif  failed  to  introduce  evidence,  which,  by  the  permission 
of  the  court,  he  withheld  for  rebuttal,  because  the  defendant  offered  no 
proof;  he  should  have  asked  permission  to  continue  his  proofs  when 
the  defendant  declined  to  introduce  evidence.  Eigenbrun  v.  Smith, 
98-207. 

Use  of  documentary  evidence. — Where  counnel  puts  a  paper  in  the  hands 
of  a  witness  and  asks  him  whether  it  is  in  his  handwriting  and  proceeds 
to  found  a  question  on  such  paper,  the  opposing  counsel  has  the  right 
to  use  it    State  v.  Williams,  91-599. 

Notes  of  testimony  taken  before  a  referee  are  not  admissible  as  evi- 
dence on  a  trial  of  issues  before  a  jury.     Mott  v.  Ramsay,  92-152. 

Pleadings. — The  whole  record  is  not  in  evidence.  So  much  of  the 
pleadings  ought  to  be  read  to  the  jury,  as  may  be  necessary  to  explain 
and  present  the  issues.     Smith  v.  Nimocks,  94-243. 

Pleadings  are  not  evidence  unless  introduced  as  such.  Smith  v. 
Nimocks,  94-243 ;  Smith  v.  Smith,  106-498. 
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Sec*  S99,    Other  isftuea  to  be  tried  by  the  ctnirt  or  Judge. 
C.  C.  r.f  8.  225. 

Every  other  issue  is  triable  by  the  court,  or  the  judge 
thereof  who,  however,  may  order  the  whole  issue,  or  any 
specific  question  of  fact  involved  therein,  to  be  tried  by  a 
jury,  or  may  refer  it.  And  when  a  compulsory  reference 
is  ordered,  either  party  has  the  right  to  have  the  issues  of 
fact  tried  by  a  jury. 

Action  to  set  aside  a  deectfbr  firand. — In  an  action  to  set  aside  a  deed  far 
fraud,  a  judge  may,  by  this  section  of  The  Code,  try  such  issues  of  fact 
as  are  made  by  the  pleadings.  He  may  also  submit  to  a  jury  issues  so 
framed  as  to  present  any  question  of  fact  on  which  he  doubts,  but  he  is 
not  bound  by  their  verdict,  and  may  proceed  to  find  the  facts  otherwise 
than  they  have  found  ;  and  he  ma}'  also  find  facts  not  embraced  in  the 
issues  submitted  to  them.     Goldsborough  v.  Turner,  '67-403. 

Finding  by  jury  of  issues  of  law. — When  a  jury  correctly  decides  a  ques- 
tion of  law,  incorrectly  left  to  them  by  the  court,  the  verdict  cures  the 
error.     Thornburg  v.  Mastin,  93-258  ;  Comron  v.  Standland,  103-207. 

Questions  of  fitct. — Issues  which  arise  from  the  pleadings  should  only 
be  submitted.  The  court  may,  in  its  discretion,  submit  questions  of  fact 
as  allowed  by  the  statute.     Quarles  v.  Jenkins,  98-258. 

In  attachment  and  other  anciUary  proceedings  the  court  may  find  the 
facts  from  the  affidavits  and  other  proper  evidence.  A  party  has  no 
right  to  a  jury  trial  thereon  which  is  restricted  to  issues  of  fact.  Parsons 
V.  Lineberry,  90-159  ;  Heilig  v.  Stokes,  63-612 ;  Foushee  v.  Pattershall, 

67-453- 
See  i  397,  ante. 

Sec^  400,    Issues  of  fact f  when  to  he  tried.    C.  C  P.,  «.  22G* 

Every  issue  of  fact  joined  on  the  pleadings,  and  inquiry' 
of  damages  required  to  be  tried  by  a  jury,  shall  be  tried  at 
the  term  of  the  court  next  ensuing  such  joinder  of  issue 
or  order  for  inquiry :  Pi'ovided^  such  issue  shall  have  been 
joined  or  order  for  inquiry  made,  more  than  thirty  days 
before  such  term,  but  if  not,  they  shall  be  tried  at  the 
second  term  after  such  joinder  or  order. 

Qnestions  of  fkct. — This  does  not  give  a  right  to  trial  of  questions  of 
fact  by  a  jury.     Denmark  v.  Railroad,  107-185. 

Sec.  401.    Trial  may  be  postponed  by  clerk  or  judge  before 
the  trial  term  on  notice.    C.  C.  P.,  s.  227* 

Any  party  to  an  action  may  apply  to  the  court  in  which 
it  is  pending,   or  to  the  judge  thereof,   after  three  days* 
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notice  in  writing  to  the  adverse  party>  to  have  the  trial 
deferred  to  a  term  subsequent  to  that  in  which  it  is  regu- 
larly triable;  such  application  must  be  made  thirty  days, 
before  the  trial  term,  and  must  be  on  aflSdavit  The  court 
or  judge  may  defer  the  trial  as  asked  for,  on  such  terms  as 
shall  be  just,  if  satisfied —  ) 

(i)  That  the  applicant  has  used  due  diligence  to  have 
his  case  ready  for  trial ;  and, 

(2)  That  by  reason  of  circumstances  beyond  his  control, 
which  he  shall  set  forth,  he  cannot  have  a  fair  trial  at  the 
regular  trial  term  ;  if  the  application  is  made  by  reason  of 
the  expected  absence  of  a  witness,  it  shall  state  the  name 
and  residence  of  the  witness,  the  facts  expected  to  be  proved 
by  him,  and  the  grounds  for  the  expectation  of  his  non- 
attendance,  and  that  the  applicant  expects  to  procure  his 
evidence  at  or  before  some  named  subsequent  term.  The 
applicant  shall  in  all  cases  pay  the  costs  of  the  application. 

• 

S€c»  402m    Trl€U  postponeU  bff  judge  in  term  time,  when* 
C.  a  !••,  8.  228.    R.  C,  c.  :iJ,  s.  57  {IS,  14).    1885,  c  394. 

The  judge,  at  any  time  during  the  term  at  which  an 
action  is  triable,  may  postpone  the  trial  on  the  application 
of  either  party,  and  on  such  terms  as  shall  be  just,  if  sat- 
isfied— 

(i)  That  the  applicant  has  used  due  diligence  to  be  ready 
for  trial; 

(2)  That  he  cannot  have  a  fair  trial  at  that  term  by  rea- 
son of  circumstances  stated,  and  if  the  ground  of  applica- 
tion be  the  non-attendance  of  a  witness,  the  afl5davit  shall 
contain  the  particulars  required  by  subdivision  two  of  the 
preceding  section.  Unless  the  applicant  shall  also  set  forth 
in  his  affidavit  that  the  facts  upon  which  his  application  is 
grounded  occurred  or  came  to  his  knowledge  too  late  to 
allow  him  to  apply  as  prescribed  in  the  preceding  section, 
and  that  his  application  is  made  as  soon  as  it  reasonably 
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could  be  after  the  knowledge  of  such  facts,  the  postpone- 
ment shall  not  be  granted,  except  on  the  terms  of  the  pay- 
ment of  the  costs  in  the  action  for  the  term. 

Note. — This  section  was  amended  (ch.  394,  acts  1885)  by  adding — 

It  shall  be  competent,  in  all  civil  cases  only,  for  the  other 
side  to  controvert  the  allegations  of  fact  in  said  applications, 
and  to  offer  counter-affidavits  to  that  end,  and  the  judge 
shall  not  allow  such  continuance  unless  he  shall  be  satis- 
fied, after  thorough  examination  of  the  evidence  as  afore- 
said, that  the  ends  of  justice  demand  it. 

Continuance  a  matter  of  discretion. — Granting  or  refusing  a  continuance 
is  in  the  discretion  of  the  presiding  judge,  and  it  would  require  circum- 
stances proving,  beyond  a  doubt,  hardship  and  injustice,  to  induce  the 
supreme  court  to  review  the  exercise  of  such  discretion,  if,  indeed,  it  has 
the  power.     Moore  v.  Dickson,  74-423;  Banks  y.  Mfg.  Co.,  108-282. 

An  appeal  from  a  continuance  is  useless,  since  the  appeal  itself  works 
a  continuance.     Isler  v.  Dewey,  7^1. 

An  order  of  continuance  is  not  reviewable  unless  there  is  palpable 
abuse.  McCurry  v.  McCurry,  82-296;  Austin  v.  Clarke,  70-458;  Arm- 
strong V.  Wright,  8-93.     See  §  548,  posL 

A  party  is  not  entitled  to  a  continuance  because  the  issues  are  not 
made  up.     Wittkowski  v.  Watkins,  84-456. 

In  divorce. — Where,  pending  an  action  for  divorce,  the  defendant 
becomes  insane,  the  cause  will  be  continued  as  long  as  there  is  a  hope 
of  reason  being  regained — here,  two  years.   Stratford  v.  Stratford,  92-297. 

Sec.  403.    Order  of  business.    C.  C.  P.,  «•  229. 

The  criminal  calendar  shall  be  first  disposed  of,  unless, 
by  consent  of  counsel,  or  for  reasons  satisfactory  to  the 
judge,  particular  criminal  actions  may  be  deferred.  The 
issues  on  the  civil  calendar  shall  be  disposed  of  in  the  fol- 
lowing order,  unless,  for  the  convenience  of  parties  or  the 
dispatch  of  business,  the  court  shall  otherwise  direct: 

(i)  Issues  of  fact  to  be  tried  by  a  jury; 

(2)  Issues  of  fact  to  be  tried  by  the  court; 

(3)  Issues  of  law. 

The  court  shonld  be  formally  a4Jonmed« — When  the  judge  presiding  leaves 
a  court  finally  before  the  term  has  expired*  he  should  have  it  adjourned 
and  not  leave  it  open  to  take  care  of  itself.  Such  practice  has  no  legal 
sanction,  and  it  gives  rise  to  misapprehension,  confusion  and  wrong. 
Foley  V.  Blank,  92-476. 


CLARK'S  CODE  OF  CIVIL  PROCEDURE. 


369 


CHAPTER  THREE. 


TRIAL  BY  JURY. 


Section. 

404.  Jury,  how  drawn. 

405.  Petit  jurors    sworn    in    civil 

cases;  deftiulting  persons 
fined. 

406.  Names  of  jurors  to  be  called 

before  empaneled;  right  of 
challenge. 

407.  Separate  trials. 

408.  General  and  special  verdicts 

defined. 

409.  When  jury  may  render  either 

a  general  or  special  verdict, 
and  when  judge  may  direct 
a  special  finding. 


Section. 

410.  On  special  finding  with  gen- 

eral verdict,  former  to  con- 
trol. 

411.  Jury    to    assess    defendant's 

damages  in  certain  cases. 

412.  Entry  of  the  verdict;  motion 

for  new  trial  on  judge's  min- 
utes; exceptions,  how  taken 
and  how  deemed  taken. 

413.  Judge  to  explain  law,  but  to 

express  no  opinion  on  facts. 

414.  Judge  to  put  his  instructions 

in  writing. 

415.  Counsel  to  put  their  prayers 

for  instruction  in  writing. 


Sec*  404.    Jury,  how  drawn*    !?•  C,  c.  31,  s»  33.    1779,  c, 
157,8.11. 

The  judges  of  the  superior  court,  at  the  term  of  their 
courts,  shall  direct  the  names  of  all  persons  returned  as 
jurors  to  be  written  on  scrolls  of  paper  and  put  into  a  box 
or  hat  and  drawn  out  by  a  child  under  ten  years  of  age ; 
whereof  the  first  eighteen  drawn  shall  be  a  grand  jury  for 
the  court ;  and  the  residue  shall  serve  as  petit  jurors  for  the 
court. 

DiaqvaMcaiion  of  regnlar  jurors. — A  juror  is  not  disqualified  by  failure 
to  pay  his  taxes  for  the  previous  year,  when  the  sheriff  has  been 
enjoined  from  collecting  it     State  v.  Heaton,  77-505. 

The  existence  of  a  suit  at  issue  (in  the  same  court)  to  whicli  the  juror 
is  a  party  at  the  time  he  is  drawn,  renders  him  incompetent  as  a  juror. 
State  v.  Smith,  80-410. 

A  juror  of  the  original  panel  is  not  subject  to  be  challenged  upon  the 
^otind  that  he  has  served  upon  a  jury  in  the  same  court  within  twa 
years.  This  disqualification  only  applies  to  tales  jurors.  State  v.  Brit- 
tain,  89-481. 

The  non-payment  of  taxes  for  the  fiscal  year  next  preceding  the  time 
-when  the  juror's  name  is  placed  on  the  jury  list,  is  a  disqualification. 
State  V.  Haywood,  94-847 ;  Sellers  v.  Sellers,  98-13 ;  State  v.  Garland, 
90-668 ;  State  v.  Hargrave,  100-424 ;  State  v.  Gardner,  104-739. 

A  jnror  is  not  disqualified  by  being  a  party  to  a  suit,  unless  it  is  at  issue. 
Hodges  V.  Lassiter,  96-351. 
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The  action  of  a  court  is  in  fieri  during  the  term.  So,  where  a  juror 
was  challenged  for  cause  on  the  ^ound  that  he  had  a  suit  pending  and 
at  issue,  and  it  appeared  that  a  judgment  had  been  rendered  in  the  suit 
to  which  he  was  a  party  at  the  same  term,  from  which  an  appeal  had 
been- taken,  but  not  perfected,  the  challege  was  properly  allowed.  Wil- 
son V.  Hughes,  94-102. 

Note.— For  former  practice,  see  Battle's  Digest,  vol.  2,  pp,  810,  8  m. 

Jury  drawn  under  ?.  1732  of  The  Code. — Where,  upon  failure  of  the  county 
commissioners  to  draw  a  jury  for  the  third  week,  the  court  orders  the 
same  to  be  drawn  as  prescribed  by  §  1732  of  The  Code,  such  jury  is  legal. 
Leach  v.  Liude,  108-547.     See  next  section. 

Sec,  4:05.  Petit  jurors  sworn  in  civil  cases  ;  defatUting  per- 
sons fined.  R.  C,  c.  31,  s.  34.  1790,  c.  321.  1822,  c. 
1133,  s.  1.    1889,  c.  441. 

The  clerk  shall,  at  the  beginning  of  the  court,  swear 
such  of  the  petit  jury  as  are  of  the  original  panel,  to  try 
all  civil  cases ;  and  if  there  should  not  be  enough  of  the 
original  panel,  the  talesmen  shall  be  sworn  ;  and  the  petit 
jurors  of  the  original  panel,  as  well  as  the  talesmen,  shall 
be  sworn  as  prescribed  in  the  chapter  entitled  ** Oaths"  : 
Provided^  that  nothing  herein  shall  be  construed  to  disallow 
the  usual  challenges  in  law  to  the  whole  jury  so  sworn  or 
to  any  of  them ;  and  if  by  reason  of  such  challenge  any 
juror  shall  be  withdrawn,  his  place  on  the  jury  shall  be  sup- 
plied by  any  of  the  original  venire^  or  from  the  bystanders 
qualified  to  serve  as  jurors,  and  the  judge  or  other  presid- 
ing ofiicer  of  the  court  shall  decide  all  questions  as  to  the 
competency  of  jurors  in  both  civil  and  criminal  actions. 
Any  juror  failing  to  appear  shall  be  fined  by  the  court  the 
sum  of  forty  dollars,  and  notice  shall  issue  to  such  juror  to 
appear  at  the  next  term  of  the  court  and  show  cause  why 
the  judgment  should  not  be  made  absolute. 

Note. — ^The  following  provision  in  regard  to  summoning  tales  jurors 
was  enacted  1889,  ch.  441. 

In  the  trial  of  any  action  in  any  court  of  this  state  before 
a  jury,  whether  civil  or  criminal,  in  which  the  sheriff  of 
the  county  where  the  case  is  to  be  tried  is  a  party  to  or  has 
any  interest  in  the  action,  or  when  the  presiding  judge  or 
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justice  shall  find  upon  investigation  that  the  sheriff  of  the 
county  is  not  a  suitable  person,  on  account  of  indirect  inter- 
est in  or  relative  to  the  cause  of  action,  to  be  entrusted 
with  the  summoning  of  persons  from  among  the  bystand- 
ers in  any  particular  case  pending,  such  judge  or  justice 
presiding  at  the  trial  shall  appoint  some  suitable  and  desi- 
rable person  to  summon  the  jurors  in  place  of  the  sheriflF. 

This  amendment. — Construed.     Boyer  v.  Teague,  106-571. 

Bisqnalification  of  tales  jnrors. — A  tales  juror  must  own  a  freehold  in 
the  county.     State  v.  Cooper,  83-671. 

A  tales  juror  must  have  all  the  qualifications  of  a  regular  juror,  with 
the  additional  one  of  being  a  freeholder.     State  v.  Whitley,  88-691. 

A  juror  summoned,  but  who  does  not  serve,  is  not  disqualified  as  a 
tales  juror.     State  v.  Thorne,  81-555  ;  State  v.  Whitfield,  92-831. 

To  disqualify  the  juror  he  must  have  served  in  the  same  court  within 
two  years.  State  v.  Outerbridge,  82-617  ;  State  v.  Howard,  82-623  \ 
State  v.  Edens,  85-522. 

Preeholder. — A  tenant  by  the  courtesy  initiate  is  a  freeholder  in  the 
sense  of  that  term  applicable  to  the  qualification  of  jurors.  State  v. 
Mills,  91-581. 

Findings  of  fket. — ^The  findings  of  fact  by  the  judge  as  to  the  qualifica- 
tion of  a  juror  is  not  reviewable.  State  v.  Carland,  90-668 ;  State  v. 
Watson,  86-624;  State  v.  Green,  95-611 :  State  v.  Kil^ore,  93-533. 

The  finding  of  the  court  below  that  a  juror  is  indifferent  cannot  be 
reviewed.     State  ▼.  Potts,  100-457. 

Misnomer. — Where  a  juror  was  summoned  as  J.  L.  B.,  but  entered  on 
the  scroll  J.  S.  B.,  this  is  deemed  immaterial.     State  v.  Mills,  91-581. 

Oath. — An  oath  administered  to  a  juror  in  the  manner  prescribed  by 
statute  is  sufficient.  The  juror  need  not  repeat  the  words  "so  help  me 
God."    State  v.  Pay  lor,  89-539. 

Note. — Qualification  of  regular  jurors, — It  is  a  ground  of  chal  lenge 
(i)  If  they  have  not  paid  taxes  for  the  preceding  year,  and  are  not  of 
^ood  moral  character  and  of  sufficient  intelligence.  The  Code  \  1722; 
State  V.  Haywood,  94-847  ;  State  v.  Griffin,  74-316  ;  State  v.  Hargrave, 
100-484 ;  Sellers  v.  Sellers,  9&-13  ;  State  v.  Carland,  90-668 ;  State  v. 
Gardner,  104-739.  (^)  ^^  ^^^y  have  a  suit  pending  and  at  issue  in  the 
superior  court  The  Code,  §  1728.  Hodges  v.  Lassiter,  96-351 ;  Wilson 
V.  Hughes,  94-182. 

Qualification  0/ tales  jurors, — In  addition  to  the  grounds  of  challenge, 
just  cited,  against  regular  jurors,  as  to  tales  jurors,  it  is  also  ground  of 
challenge:  (i)  If  they  are  not  freeholders.  The  Code,  2  i733;  State  v. 
Cooper,  83-671 ;  State  v.  Whitley,  88-691  ;  State  v.  Mills,  91-581.  (2)  If 
they  have  served  in  the  same  court  as  grand,  petit,  or  tales  jurors  within 
two  years  next  preceding  such  term  of  the  court  The  Code,  J  1733  ; 
State  v.  Thorne,  01-555;  State  v.  Outerbridge,  82-671 ;  State  v.  Howard, 
82-623 ;  State  V.  Eden,  85-522  ;  State  v.  Whitfield,  92-831. 

Qualification  of  grand  jurors, — ^The  same  grounds  of  challenge  as 
against  regular  jurors.    The  Code,  \\  404,  1722  and  1728. 
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Qualification  of  jurors  summoned  on  special  venire. — Formerly  they 
vrere  only  required  to  be  freeholders.  The  Code,  J  1739;  State  X-  Car- 
land,  90-668 ;  State  v.  Kilgore,  93-533 ;  State  v.  Stames,  94-973.  But 
now,  by  ch.  53,  acts  1887,  they  are  liable  to  challenge  on  all  four  of 
the  grounds  (above  given)  assignable  against  a  tales  juror. 

Sec.  406»  Names  of  Jurors  to  be  called  before  empaneled ; 
right  of  challenge.  R.  C,  c.  31,  8.  335.  1796,  c.  452,  «•  2. 
1812,  c.  833. 

The  clerk,  before  a  jury  shall  be  empaneled  to  try  the 
issues  in  any  civil  suit,  shall  read  over  the  names  of  the 
jury  upon  the  panel  in  the  presence  and  hearing  of  the  par- 
ties or  their  counsel ;  and  the  parties,  or  their  counsel  for 
them,  may  challenge  peremptorily  four  jurors  upon  the 
said  panel,  without  showing  any  cause  therefor,  which  shall 
be  allowed  by  the  court 

Four  peremptory  challenges. — Whether  there  is  one  or  more  plaintiffs  or 
defendants,  only  four  peremptory  challenges  to  the  jury  on  either  side 
are  allowable.     Bryan  v.  Harrison,  76-360. 

SeCt  for  fomilr  practice,  Battle's  Digest,  vol.  2,  pp.  811-816. 
Sec.  407.    Separate  trials.    C.  C.  P.,  s,  230. 

A  separate  trial  between  a  plaintiff  and  any  of  the  sev- 
eral defendants  may  be  allowed  by  the  court,  whenever,  in 
its  opinion,  justice  will  thereby  be  promoted. 

Severance  discretionary. — It  is  within  the  sound  discretion  of  the  court, 
on  motion  of  the  defendants,  or  any  of  them,  to  allow  severance  and  a 
separate  trial  as  to  each  defendant,  if  thereby  justice  will  be  promoted. 
But  when  the  court  held  that  the  defendants  nad  a  right  to  demand  it, 
it  was  error,  and  the  judgment  rendered  upon  each  holding  must  be 
reversed.  Bryan  v.  Spivey,  106-95 ;  State  v.  Smith,  24-402 ;  State  v. 
Gooch,  94-1006 ;  State  v.  Oxendine,  107-783;  Grant  v.  Burgwyn,  84-560. 

Effect  of  order. — An  order  of  severance  is  equivalent  to  dividing  the 
action  into  several  suits,  with  all  the  usual  provisions  for  costs,  etc.» 
incident  thereto.     Bryan  v.  Spivey,  106-95. 

Sec.  408.    General  and  special  verdicts  defined.    C.  C.  jP«# 

s.  232. 

Algeneral  verdict  is  that  by  which  the  jury  pronounce 
generally  upon  all  or  any  of  the  issues,  either  in  favor  of 
the  plaintiff  or  defendant.  A  special  verdict  is  that  by 
which  the  jury  find  the  facts  only,  leaving  the  judgment 
to  the  court. 
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Definition. — K  general  verdict  is  a  finding  in  favor  of  one  of  the  parties 
to  an  action*:  a  special  verdict  finds  the  facts,  but  is  not  in  favor  of  either 
party',  until  the  court  declares  the  law  arising  thereon.     Morrison  v. 

Watson,  95-479- 

Where  the  jury  respond  affirmatively  or  negatively  to  the  issues  sub- 
mitted to  them,  it  is  a  general  verdict,  although  there  be  several  issues  ; 
when  they  state  the  facts,  and  leave  the  court  to  apply  the  law  arising 
upon  them,  it  is  a  special  verdict.     Porter  v.  Railroad,  97-66. 

Yerdict  snlllcient.— Where,  in  an  action  to  set  up  a  lost  deed,  the  jury 
found  that  the  defendant  had  not  executed  a  deed  for  any  part  of  the 
land,  but  did  not  specifically  find  that  no  deed  was  ever  executed,  the 
verdict  was  sufficiently  responsive.     Railroad  v.  Purifoy,  95--302. 

The  verdict,  whether  in  resjwnse  to  one  or  many  issues,  must  estab- 
lish facts  sufficient  to  enable  the  court  to  proceed  to  judgment  Emry  v. 
Railroad,  102-209. 

A  verdict  that  a  deed  was  obtained  by  fraud  and  undue  influence,  is 
not  inconsistent  with  the  idea  that  it  is  constructive  fraud  only.  Costen 
v.  McDowell,  107-546. 

Hot  essential  to  poll  jnry. — It  is  not  essential  to  the  validity  of  a  verdict 
that  the  jury  be  polled.     State  v.  Jones,  91-654. 

Kor  that  counsel  are  present. — It  is  not  essential  to  the  validity  of  a  ver- 
dict that  counsel  should  be  present  at  its  rendition.  State  v.  Jones,  91- 
654;  State  V.  Austin,  108-780. 

Special  verdict. — A  special  verdict  is  not  always  required.  School-Com- 
mittee V.  Kesler,  66-323. 

A  special  verdict  must  find  all  the  facts  necessary  to  enable  the  court 
to  give  judgment.     Hilliard  v.  Outlaw,  92-266. 

If  special  verdict  defective. — Where  a  special  verdict  is  defective,  a  venire 
de  novo  will  be  awarded.     State  v.  Bray,  89-480. 

If  a  special  verdict  fails  to  find  all  the  facts  essential  to  a  decision  of 
the  case,  it  is  fatally  defective,  and  a  new  trial  must  be  awarded.  State 
V.  Oakley,  103-408;  State  v.  Crump,  104-763. 

Practice  on  retnm  of  special  verdict. — If  the  jury  return  a  special  verdict, 
it  is  the  duty  of  the  court  to  declare  the  law  thereon  and  cause  a  verdict 
to  be  entered  in  accordance  therewith.  Then  it  should  proceed  to  render 
judgment,  and  no  appeal  will  lie  until  such  judgment  is  pronounced; 
State  V.  Smith,  95-680. 

A  formal  verdicl  in  accordance  with  the  opinion  of  the  court  must  be 
entered  upon  a  special  verdict  before  judgment  can  be  pronounced. 
State  v.  Morris,  104-837;  State  v.  Moore,  107-770;  State  v.  Nies,  107-820; 
State  V.  Monger,  107-771.  These  cases  reviewed  and  practice  settled  that 
no  formal  verdict  is  necessary,  but  the  court  should  pass  judgment  upon 
the  facts  found  in  the  special  verdict.     State  v.  Ewing,  108-755. 

Appeal  only  lies  from  judgment. — Where  a  special  verdict  is  returned,  no 
appeal  lies  until  there  has  been  a  judgment  entered  on  the  verdict.  State 
V.  Nash,  97-514- 

Sec.  409,     When  Jury  inay  render  either  a  general  or  spe- 
cial verdict f  and  wheti  judge  may  direct  a  special  finding. 

In  an  action  for  the  recovery  of  specific  personal  prop- 
erty, if  the  property  has  not  been  delivered  to  the  plaintiff, 
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or  the  defendant,  by  his  answer,  claims  a  return  thereof, 
the  jury  shall  assess  the  value  of  the  property  if  their  ver- 
dict be  in  favor  of  the  plaintiflF;  or,  if  they  find  in  favor 
of  the  defendant,  and  that  he  is  entitled  to  a  return  thereof, 
they  may  at  the  same  time  assess  the  damages,  if  any  are 
claimed  in  the  complaint  or  answer,  which  the  prevailing 
party  has  sustained  by  reason  of  the  detention  or  taking 
and  withholding  such  property.  In  every  action  for  the 
recovery  of  money  only,  or  specific  real  property,  the  jury, 
in  their  discretion,  may  render  a  general  or  special  verdict. 
In  all  other  cases  the  court  may  direct  the  jury  to  find  a 
special  verdict,  in  writing,  upon  all  or  any  of  the  issues, 
and,  in  all  cases,  may  instruct  them,  if  they  render  a  gen- 
eral verdict,  to  find  upon  particular  questions  of  fact,  to  be 
stated  in  writing,  and  may  direct  a  written  finding  thereon. 
The  special  verdict  or  finding  shall  be  filed  with  the  clerk 
and  entered  upon  the  minutes. 

Irregnnlarity  in  fbrmation  of  jury  cured. — Irregularity  in  the  formation  of 
a  jury  is  cured  by  the  verdict.     State  v.  Boon,  82-637;  State  v.  Ward» 

9-443. 
Also  cured  by  putting  in  answer  or  defence.    State  v.  Matthews,  82-672. 

Papers  handed  to  jury. — It  is  error  for  the  court  to  hand  to  the  jury  ^on 
their  retirement)  papers  which  have  been  read  as  evidence,  if  objection 
is  made,  whliams  v.  Thomas,  78-47;  Outlaw  v.  Hurdle,  46-150;  Watson 
v.  Davis,  52-178;  Burton  v.  Wilkes,  66-604. 

Where  papers  were  oflfered  in  evidence,  but  not  read  to  the  jury,  it 
was  proper  to  refuse  leave  to  the  jury  to  take  them  into  the  jury-room. 
Hannon  v.  Grizzard,  89-115. 

Where  the  jury  were  allowed  to  take  a  certain  paper  with  them  to 
their  consultation -room,  it  cannot  be  assigned  as  error  if  the  appellant 
expressly  agreed  that  they  might  do  so.     Angier  v.  Howard,  94-27. 

It  is  not  error  to  refuse  to  allow  a  deposition  read  upon  the  trial,  to 
be  taken  into  the  jury-room,  upon  the  request  of  only  one  of  the  jurors. 
Lafoou  v.  Shearin,  95-391. 

See,  for  conduct  and  province  of  jury  under  former  practice.  Battle's 
Digest,  vol.  2,  pp.  810-817. 

Instmctions  as  to  nature  of  verdict. — In  actions  for  the  recovery  of 
money  only,  or  of  specific  real  property,  the  jury  may  in  their  discre- 
tion render  either  a  general  or  special  verdict,  but  in  all  other  cases 
the  court  may  direct  a  special  verdict,  and  it  may  instruct  them, 
if  they  find  a  general  verdict,  to  find  upon  particular  questions  of  fact» 
material  in  the  case,  but  which  are  not  put  in  issue  by  the  pleadings 
Porter  v.  Railroad,  97-66 ;  Bean  v.  Railroad,  107-731 ;  Commissioners  v. 
Lash,  89-159. 
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The  court  has  countenanced  and  approved  the  practice  of  defining,  in 
the  verdict,  the  extent  of  the  plaintiff's  interest  in  the  land  in  contro- 
versy, either  by  metes  and  bounds,  or  as  an  undivided  fractional  inter- 
est    Allen  v.  Sallinger,  103-14. 

Where  it  appears  from  the  proof  offered  to  show  title,  or  is  admitted 
on  the  trial,  that  a  defendant  who  has  confessed  ouster  by  denying  the 
plaintiff 's  Utle  is,  in  reality,  a  tenant  in  common  with  the  latter,  it  is 
the  duty  of  the  court  to  instruct  the  jury  to  ascertain  and  determine,  by 
a  specific  finding,  the  undivided  interest  of  the  plaintiff,  ard  to  assess 
liis  damages  in  proportion  to  such  actual  undiviaed  interest.  Gilchrist 
V.  Middleton,  107-063. 

In  a  civil  action,  when  there  is  no  conflict  of  evidence,  the  judge 
should  direct  the  verdict  to  be  entered.     Purifoy  v.  Railroad,  108-100. 

InstmctionB  to  find  a  special  verdict. — The  court  has  the  power,  under 
The  Code,  J  409,  to  direct  a  special  finding  upon  an  issue  in  an  action 
for  an  account  and  settlement  of  a  trust  fund,  and  so  also  in  all  other 
cases  except  where  the  suit  is  for  "money  only"  or  "  specific  real  prop- 
erty.'*    Commissioners  v.  Lash,  89-159. 

Where  Terdict  is  incoiiBlstent. — Where  the  verdict  upon  the  several  issues 
submitted  is  inconsistent,  a  new  trial  will  be  ordered.  Mitchell  v. 
Brown,  88-156 ;  Bank  v.  Alexander,  84-30 ;  Porter  v.  Railroad,  97-66 ; 
Puffer  V.  Lucas,  107-322. 

The  finding  of  a  jury,  in  an  action  for  damages  for  an  assault,  that 
the  defendant  acted  in  self-defence,  renders  a  finding  as  to  the  amount 
of  damages  immaterial,  and  not  inconsistent.  Purnell  v.  Purnell,  89-42. 

If  there  be  an  irreconcilable  conflict  in  the  findings  of  the  jury  upon 
the  issues  submitted,  or  between  the  verdict  and  the  judgment,  a  new 
trial  will  be  awarded.     Morrison  v.  Watson,  95-479. 

Where  immaterial  issues  are  by  consent  submitted  to  the  jury  with 
others  which  are  material,  and  it  can  be  seen  that  the  immaterial  ones 
do  not  affect  the  proper  ones,  nor  mislead  the  jury,  the  verdict  will  not 
be  set  aside,  but  judgment  should  be  entered  upon  the  finding  on  the 
material  issues,  though  that  upon  the  others  is  inconsistent.  Gatling  v. 
Boone,  101-61. 

Where  the  plaintiff,  in  an  action  to  recover  land,  demands  judgment 
in  his  complamt  for  a  tract  containing  twenty-five  acres,  and  the  fol- 
lowing issue  is  submitted  to  the  jury  :  "  Is  plaintiff  the  owner  of  the 
land  described  in  the  complaint!'*  to  which  the  jury  responded,  "Yes  : 
one-seventh  of  the  Sandy  Bottom  tract,  160  acres  ":  Held^  that  the  ver- 
dict is  contradictory  and  a  new  trial  will  be  ordered.  Allen  v.  Sallinger, 

105-333- 

Censtmctlon  of  Terdiet. — Where  no  issues  are  eliminated  and  the  record 
states  "the  jury  find  all  issues  in  favor  of  the  plaintiff,"  the  court  will 
understand  it  to  mean  that  all  matters  in  controversy  arising  on  the 
pleadings  are  found  in  favor  of  plaintiff.  Rogers  v.  Clements,  92-81. 
Or  a  new  trial  may  be  granted.     Bowen  v.  Whitaker,  92-367. 

The  verdict  must  be  taken  in  connection  with,  and  interpreted  by,  the 
issues,  and  when,  by  necessary  implication,  the  answer  to  one  issue  dis- 
poses of  the  matter  in  controversy,  it  will  not  be  set  aside,  although  not 
so  full  as  might  be  desirable.     Railroad  v.  Purefoy,  95-302. 

A  verdict  of  a  jury  may  be  made  intelligible  and  operative  by  a  refer- 
ence to  a  plat  of  a  survey  offered  in  evidence  on  the  trial.     Smith  v.  Fite, 

Ckmduet  of  Jtnry. — The  verdict  of  a  jury  cannot  be  impeached  by  one  of 
its  members.  State  v.  Royal,  90-755;  State  v.  McLeod,  8-344;  State  v. 
Smallwood,  78-560;  State  v.  Brittain,  89-481;  Lafoon  v.  Shearin,  95-391. 
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Evidence  to  impeach  a  verdict  for  the  misconduct  of  a  jury  must  come 
from  other  sources  than  the  jury  itself.  Jones  v.  Parker,  97-33;  Johnson 
V.  Allen,  100-131;  State  v.  Bailey,  100-528. 

A  verdict  will  not  be  set  aside  upon  vague  and  indefinite  proof  that 
some  of  the  jurors  were  improperly  approached  and  spoken  to  about 
the  case,  especially  where  it  is  .not  alleged  that  the  action  of  the  jurors 
so  approached  was  influenced  thereby.  State  v.  Harper,  101-761;  State 
V.  Gould,  90-658. 

Where  it  appeared  that,  after  several  ballots  in  the  jury-room,  a  propo- 
sition was  made  and  assented  to  that  the  verdict  of  a  majority  of  the 
jurors  should  be  the  verdict  to  be  returned,  and,  another  ballot  being 
taken,  some  of  the  jurors  adhered  to  their  previous  opinions,  and  there- 
upon the  deliberations  were  continued  and  resulted  in  a  conviction,  and 
the  trial  judge  found  the  fact  that  the  verdict  was  the  voluntary  action 
of  the  j.urors,  the  defendant  was  not  entitled  to  a  new  trial.  State  v. 
Harper,  101-761. 

The  presence  of  the  officer  in  charge  of  the  jury  at  their  deliberations, 
and  the  fact  that  the  jury  were  allowed  to  separate,  but  still  under  the 
charge  of  officers  of  the  court,  will  not  vitiate  a  verdict  in  the  absence 
of  any  proof  or  suggestion  of  improper  conduct  on  the  part  of  the  jurors, 
or  the  exercise  of  undue  influence  over  them.     Ibid. 

SnbmiBsion  of  issues  to  a  jury. — Submitting  to  a  jury  issues  upon  points, 
not  necessarily  decisive  of  the  case,  and  requiring  verdicts  neither  gen- 
eral nor  special,  in  form,  is  irregular.     Henry  v.  Rich,  64-379. 

The  court  can,  in  its  discretion,  submit  issues  compounded  of  law  and 
fact  to  the  jury  under  instructions  as  to  law,  or  it  may  direct  the  jury  to 
find  the  facts,  and  reserve  the  right  to  pronounce  the  judgment  of  the 
law.     Grant  v.  Bell,  87-34. 

Where  a  party  has  voluntarily  submitted  a  question  to  be  tried  by  a 
jury,  which  was  properly  triable  by  the  court,  but,  upon  evidence  and 
under  instructions  not  excepted  to,  he  cannot  afterwards  be  heard  to 
raise  the  objection.     Leggett  v.  Leggett,  88-108. 

In  ejectment,  the  issue  as  to  damages  should  be  submitted  along  with 
the  main  issue,  with  instructions  to  the  jury  that  if  they  find  the  main 
issue  in  favor  of  defendant,  not  to  consider  the  issue  as  to  damages. 
Cheek  v.  Watson,  90-302. 

The  (question  of  negligence  having  already  been  settled  by  the  verdict 
of  the  jury,  the  question  of  substantial  damages  may  be  submitted  by 
the  court.     Brunhild  v.  Potter,  107-415. 

See  cases  cited  under  \\  393,  395,  398,  ante. 

Tender  of  deed  after  verdict. — In  an  action  for  specific  performance, 
where  the  defendant  denies  the  equity  of  the  plaintiff",  after  a  trial  upon 
the  issues  joined,  a  tender  of  deed  and  demand  for  payment  of  purchase- 
money  comes  too  late.     Houston  v.  Sledge,  ior-640. 

Recalling  jury  for  instructions. — Whether  the  jury,  having  retired  under 
instructions  to  which  there  was  no  exception,  shall  be  recalled  for  further 
directions,  is  within  the  discretion  of  the  court,  and  not  reviewable. 
Scott  V.  Green,  89-278 ;  Lafoon  v.  Shearin,  95-391. 

Or  to  re-open  case  for  further  argument  or  evidence.  Pain  v.  Pain, 
80-322  ;  Olive  v.  Olive,  95-485. 

Error  in  charge  cured  by  verdict.— A  new  trial  will  not  be  granted,  if  the 
verdict  is  a  proper  one,  although  it  may  have  been  returned  in  obedience 
to  an  erroneous  instruction  from  the  court.     Rountree  v.  Britt,  94-104. 

In  action  for  slander. — Where,  in  an  action  for  slandering  the  plaintiflT, 
the  words  set  out  in  the  complaint  are  ambiguous,  but  admit  of  a  slander- 
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ous  interpretation,  it  shonid  be  left  to  the  jury  to  say,  under  all  the  cir- 
cumstances, what  meaning  was  intended.  Reeves  v.  Bowden,  97-29; 
Sasser  v.  Rouse,  35-142  ;  Lucas  v.  Nichols,  52-33. 

If  the  tpeciilc  goods  can  be  returned,  though  ii^ured.  —  If  the  party  offer  to 
return  the  goods,  the  other  cannot  compel  him  to  pay  their  value, 
although  they  may  be  deteriorated  by  exposure,  decay  or  external  injury, 
or  fall  m  price,  as  long  as  they  remain  in  specie.  Holmes  v.  Godwin, 
69-467. 

Damages,  where  the  goods  cannot  be  returned  in  specie. — If  it  appear  on  the 
trial,  that  the  property  had  been  destroyed,  so  that  there  cannot  be  a 
return,  the  jury  would,  probably,  be  justified  in  finding  that  fdct,  and 
the  claimant  might  then  have  judgment  for  the  same,  with  interest  from 
the  time  of  taking.     Holmes  v.  Godwin,  69-467. 

The  value  of  the  property  must  be  assessed  on  the  trial,  and  -also  the 
damages  for  detention,  in  order  that,  if  there  cannot  be  a  re-delivery  of 
the  goods  in  specie,  the  party  recovering  may  have  execution  for  their 
value.     Ibid. 

One  element  of  damages  for  taking  and  detention  is  the  difference  in 
value  between  the  time  of  taking  and  the  lime  of  delivery,  provided  it 
be  less  at  the  latter  time.     Ibid. 

See  {J  321,  ante,  and  431,^05/,  and  cases  there  cited. 

Sec.  4^10.    On  special  finding  with  ffeneral  rertlictf  former 
to  cotUroi.    C.  C.  r.,  8.  234. 

Where  a  special  finding  of  facts  shall  be  inconsistent 
with  the  general  verdict,  the  former  shall  control  the  lat- 
ter, and  the  court  shall  give  judgment  accordingly. 

Sec.  411.    Jury  to  assenn  defendant's  damages  in  certain 
cases.    C.  (\  /*.,  s.  235. 

When  a  verdict  is  found  for  the  plaintiflF  in  an  action  for 
the  recovery  of  money,  or  for  the  defendant  when  a  set-off 
for  the  recovery  of  money  is  established,  beyond  the  amount 
of  the  plaintiff's  claim  as  established,  the  jury  must  also 
assess  the  amount  of  the  recovery  ;  they  may  also,  under 
the  direction  of  the  court,  assess  the  amount  of  the  recovery 
when  the  court  gives  judgment  for  the  plaintiff  on  the 
answer.  If  a  set-off,  established  at  the  trial,  exceed  the 
plaintiff's  demand  so  established,  judgment  for  the  defend- 
ant must  be  given  for  the  excess  ;  or,  if  it  appear  that  the 
defendant  is  entitled  to  any  other  affirmative  relief,  judg- 
ment must  be  given  accordingly. 

Interest  to  date. — A  verdict  allowing  "interest  to  date,"  where  the  date 
of  debt  is  uncontradicted,  is  sufficiently  definite.     Greenleaf  v.  Railroad, 
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Sec^  4 12»  Entry  of  the  verdict  /  motion  for  new  trial  on 
Judge's  minutes  ;  exceptions  how  taken,  and  when  deemed 
taken.    C.  C.  P.,  s.  236. 

(i)  Upon  receiving  a  verdict,  the  clerk  shall  make  an 
entry  in  his  minutes,  specifying  the  time  and  place  of  the 
trial,  the  names  of  the  jurors  and  witnesses,  the  verdict, 
and  either  the  judgment  rendered  thereon,  or  an  order  that 
the  cause  be  reserved  for  argument  or  further  consideration. 
If  a  different  direction  be  not  given  by  the  court,  the  clerk 
must  enter  judgment  in  conformity  with  the  verdict. 

Jury  recalled  fbr  farther  instructions.— It  is  discretionary  with  tbe  pre- 
siding judge  whether  he  will  recall  the  jury  and  submit  instructions 
which  were  not  presented  until  the  charge  was  finished  and  the  jury  had 
retired  to  consider  of  their  verdict.  Scott  v.  Green,  89-278 ;  Lafoon  v. 
Shearin,  95-391- 

Verdict  informal,  jury  to  reconsider  it — It  is  the  duty  of  the  court  to  look 
after  the  form  and  substance  of  a  verdict,  and,  if  it  be  informal,  to  direct 
the  jury  to  reconsider  it.  State  v.  Whitaker,  89-473 ;  State  v.  Arring- 
ton,  7-571. 

A  mistake  in  a  verdict  of  a  jury  may  be  corrected  before  it  is  recorded 
and  the  jury  discharged.     State  v.  Shfclly,  98-673. 

Verdict  imperfect,  jury  called  together  again. — Where  a  verdict  rendered 
to  the  clerk  by  consent  is  imperfect,  the  judge  can  call  the  jury  together 
again  to  perfect  it.  Willoughb^  v.  Threadgill,  72-438 ;  Robeson  v. 
Lewis,  73-107  ;  Wright  v.  Hemphill,  81-33  ;  Cole  v.  Laws,  104-651. 

Where,  without  authority,  the  clerk  took  a  verdict  in  the  absence  of 
the  judge,  which  was  irresponsive  to  the  issues,  the  judge  has  the  power 
to  order  the  jury  to  retire  and  find  another  verdict,  they  not  having  dis- 
persed, and  there  being  no  allegation  that  they  have  been  tampered 
with.     Petty  v.  Rousseau,  94-355. 

The  court  has  the  right  after  the  verdict  is  rendered,  to  propound 
questions  to  the  jury  for  the  purpose  of  ascertaining  whether  or  not  it 
should  set  aside  the  verdict,     Wilson  v.  Hughes,  94-182. 

Where  it  was  agreed  that  the  clerk  might  take  the  verdict,  but  by  per- 
mission of  the  court  he  was  absent  when  the  jury  agreed,  and  they  sealed 
their  verdict  up  and  handed  it  to  the  sheriff  and  separated,  and  at  the  next 
session  of  the  court,  the  trial  judge  ordered  the  jury  into  the  box  and 
the  foreman  opened  the  verdict,  and  each  juror  agreed  to  it  in  the  pres- 
ence of  the  counsel  for  both  sides  :  I/eldy  that  the  verdict  was  regular* 
there  being  no  sug^^estion  that  either  the  verdict  or  the  jury  had  been 
tampered  with.     King  v.  Blackwell,  96-322. 

Verdict  received  by  clerk. — The  clerk  has  no  right  to  take  the  verdict  of 
a  jury  in  the  absence  of  the  judge,  unless  expressly  authorized  by  the 
court  to  do  so.     Petty  v.  Rousseau,  94-355;  State  v.  Austin,  108-780. 

Verdict  on  Sunday.  — A  verdict  rendered  on  Sunday  is  not  invalid.  State 
V.  Penley,  107-808. 

When  all  iisues  not  Ibund. — When  it  appears  from  the  record  that  an 
issue  is  raised  by  the  pleadings,  which  is  left  open  and  undetermined,  it 
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is  error  to  enter  final  judgment  before  such  issue  was  tried.     Dickerson 
V.  Wilcoxon,  97-309;  Hardy  v.  Carr,  104-33. 

Yerdiet  unintelligible  and  inconeifltent. — Where  a  verdict  is  unintelligible, 
conflicting  and  inconsistent,  it  should  be  set  aside  and  no  judgment  pro- 
nounced.    Puffer  V.  Lucas,  107-322. 

Judgment  to  be  signed. — The  statutory  provisions  requiring  judgments, 
decrees,  etc.,  to  be  signed  by  judges  and  clerks  are  not  mandatory,  and 
a  failure  to  observe  them  will  not  per  se  render  such  orders  ineffectual. 
Spencer  v.  Credle,  102-68. 

On  verdict,  judgment. — A  verdict  adverse  to  the  defences  set  up  leaves 
nothing  to  be  done  except  to  render  judgment  for  the  plaintiff.  The 
case  is  not  like  a  ruling  upon  a  demurrer  or  a  motion  in  arrest  of  judg- 
ment.    Kenner  V.  Manufacturing  Co.,  91-421. 

When  an  action  has  been  heard  upon  its  merits,  and  nothing  remains 
to  be  done  but  to  §ive  judgment,  unless  one  of  the  parties  suggests  good 
ground  for  delay,  it  is  the  duty  of  the  court  to  render  a  final  judgment. 
Burgess  v.  Kirby,  94-575« 

Judgment  in  vacation. — Parties  by  consent  may  authorize  judgment  to 
be  entered  in  vacation.  Hervey  v.  Edmunds,  68-243  ;  Harrell  v.  Peebles, 
79-26 ;  Hardin  v.  Ray,  89-364 ;  McDowell  v.  McDowell,  92-227. 

If  in  such  case  the  judge  renders  judgment  but  goes  out  of  office 
before  it  is  entered  up  by  the  clerk,  at  next  term  a  motion  to  enter  it 
nunc  pro  tunc  will  be  allowed.  An  appeal  taken  then  is  only  from  the 
order  allowing  such  entry  and  not  from  the  judgment.  McDowell  v. 
McDowell,  92-227. 

See  i  384,  ante. 

Judgment  cannot  be  set  aside  after  the  term  except  fbr  mistake  or  excusable 
neglect. — A  judgment  regularly  entered  cannot  be  set  aside  after  court, 
or  at  next  term,  except  for  mistake  or  excusable  neglieence  under  {  274, 
ante,  Sharpe  v.  Rintels,  61-34 ;  State  v.  Alphin,  81-566 ;  Davis  v. 
Shaver,  61-18. 

If  by  the  inadvertence  of  the  court  or  of  any  one  acting  for  it,  the 
judgment  entered,  or  record  made,  is  not  in  conformity  to  that  pro- 
nounced or  ordered,  the  court  may  at  any  time,  upon  the  application  of 
any  person  in  interest,  or  ex  mero  motu,  correct  it  so  that  it  shall  truly 
express  the  action  of  the  court.  This  jurisdiction  is  distinct  from  that 
conferred  by  sec.  274  of  The  Code,  which  provides  a  remedy  for  relief 
against  excusable  mistake,  etc.,  of  parties  to  the  action.  Strickland  v. 
Strickland,  95-471. 

See  i  274,  ante,  and  cases  cited. 

(2)  If  an  exception  be  taken  upon  the  trial,  it  must  be 
reduced  to  writing  at  the  time  with  so  much  of  the  evi- 
dence or  subject-matter  as  may  be  material  to  the  excep- 
tion taken ;  the  same  shall  be  entered  in  the  judge's 
minntes  and  be  filed  with  the  clerk  as  a  part  of  the  case 
upon  appeal. 

Xzccptions  to  evidtncemutt  be  in  apt  time. — Where  incompetent  evidence 
is  received  without  objection,  the  party  affected  by  it  cannot  afterwards 
complain.  ^Scott  v.  Green,  89-278. 
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Exceptions  to  evidence  must  be  taken  in  apt  time  on  the  triaL  or  they 
are  waived.  State  v.  Ballard,  79-627;  Shields  v.  Whitaker,  82-5 16; 
Gibbs  V.  Lyon,  95-146  ;  State  v.  Brady  104-737.  Except  where  the  evi- 
dence is  made  incompetent  by  statute.  State  v.  Gee,  92-756 ;  Johnson 
V.  Allen,  100-131. 

Exceptions  as  to  all  other  matters  than  the  charge. — Exceptions  to  all 
matters  other  than  the  charge  must  be  taken  at  the  time.  Bank  v. 
McElwee,  104-305;  Lowe  v.  Elliott,  107-718;  Taylor  v.  Plummer, 
105-56. 

An  objection  to  remarks  made  by  the  judge,  during  the  trial,  must  be 
in  apt  time.  Such  an  objection  made  after  verdict,  is  not  in  apt  time. 
State  V.' Brown,  100-519. 

Exception  to  an  order  for  the  consolidation  of  actions  must  he  taken 
at  the  time  the  order  is  made.    Jones  v.  Jones,  94-1 11. 

Immaterial  or  irrelevant  evidence. — The  admission  of  irrelevant  or  imma- 
terial evidence  is  not  ground  for  a  new  trial,  unless  it  prejudiced  or  was 
calculated  to  prejudice  the  party  excepting.  Commissioners  v.  Lash, 
89-159;  Dupree  v.  Insurance  Co.,  92-417;  Jones  v.  Call,  93-170;  Ripley 
'V.  Arledge,  94-467;  Waggoner  v.  Ball,  95-323;  Scoggins  v.  Turner,  98-135; 
Livingston  v.  Dunlap,  99-268;  Patterson  v.  Wilson,  101-594;  State  v. 
Shoemaker,  101-690;  Jones  v.  Mizell,  104-9;  State  v.  Eller,  104-853;  State 
V.  Sidden,  104-845. 

Admission  of  incompetent  evidence. — The  admission  of  incompetent  testi- 
mony will  not  be  sufficient  to  warrant  a  new  trial,  where  it  is  apparent 
it  could  work  no  injur\-  to  the  party  objecting.  Brown  v.  McKee, 
108-387. 

If  a  witness,  on  the  cro*ss-examination,  in  reply  to  a  legitimate  inquiry, 
makes  a  statement  of  incompetent  matter,  the  proper  course  is  to  apply 
to  the  trial  judge  to  have  it  withdrawn,  or  to  direct  the  jury  to  disregard 
it;  otherwise,  it  will  not  be  treated  as  a  valid  ground  of  exception  on 
appeal.     McRae  v.  Malloy,  103-154. 

It  lies  in  the  unreviewable  discretion  of  the  presiding  judge  to  refuse 
to  exclude  incompetent  testimony  called  out  on  cross-examination  b\' 
the  party  who  seeks  to  have  it  excluded.     Faulcon  v.  Johnston,  102-264. 

Even  if  improper  evidence  is  admitted  in  evidence,  the  error  is  cured 
if  the  judge,  in  his  charge,  instructs  the  jury  not  to  consider  it.  Har- 
din v.  Ledbetter,  103-90;  Bridgers  v.  Dill,  97-222. 

Where  evidence  offered  by  the  plaintiff,  bearing  only  on  one  issue,  is 
admitted  after  objection  by  the  defendant,  it  cannot  be  assigned  as  error 
if  the  verdict  on  that  issue  is  in  favor  of  the  defendant,  although  the 
judgment  on  tjhe  entire  verdict  is  against  him.  Graves  v.  Trueblood, 
96-495. 

Allowing  an  improper  question  to  be  asked  cannot  be  assigned  for 
error  if  the  witness  makes  no  response  to  it.  Tobacco  Co.  v.  McElwee, 
100-150;  Perry  v.  Jackson,  88-103. 

Rejection  of  competent  evidence.  — The  refusal  to  permit  a  proper  question 
to  be  asked  cannot  be  assigned  for  error  if  the  fact  embraced  in  the 
question  is  afterwards  permitted  to  be  shown.  State  v.  Anderson, 
101-^58;  State  V.  Freeman,  100-429. 

The  rejection  of  evidence  by  the  court,  which,  if  admitted,  would 
have  been  prejudicial  to  the  prisoner,  cannot  be  assigned  as  error.  State 
V.  Anderson,  93-732. 

Exceptions  to  evidence  mnst  specify  oliijection. — When  an  exception  to  evi- 
dence is  so  vague  as  not  to  point  out  the  nature  of  the  error  complained 
of,  it  will  not  be  considered.  All  red  v.  Burns,  106-247;  Sumner  v.  Can- 
dler, 92-634;  Everett  v.  Williamson,  107-204. 
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When  a  general  objection  is  made,  either  to  the  competency  of  a  wit- 
ness or  to  the  reception  of  testimon}r,  the  party  objecting  may  avail 
himself  of  any  grounds  that  may  exist  in  support  of  his  contention;  but 
in  the  case  of  testimony,  if  only  a  part  of  it  is  incompetent,  the  exception 
will  not  be  entertained  if  the  evidence  is  severable.  State  v.  Wilkerson, 
103-337;  Hammond  v.  Schiif,  100-161;  Smiley  v.  Pearce,  98-185. 

Error  cannot  be  assigned  for  the  rejection  of  evidence,  unless  it  is  dis- 
tinctly shown  what  the  proposed  evidence  was,  that  its  relevancy  may 
appear,  and  that  prejudice  was  caused  by  its  rejection.  Knight  v.  Kille- 
brew,  86-400;  Whitesides  v.  Twitty,  30-431;  Bland  v.  O'Hagan,  64-471; 
Street  v.  Bryan,  65-619;  State  v.  Purdee,  67-326. 

The  court  below  may  require  the  grounds  of  objection  to  testimony  to 
be  stated.  If,  after  bein^  required  by  the  court  to  state  his  objections, 
a  party  refuse  so  to  do,  his  exceptions  shall  avail  him  nothing  on  appeal. 
State  V.  Wilkerson,  103-337. 

Where  a  party  objects  to  a  j)ortion  of  an  answer  made  by  a  witness, 
because  it  is  not  responsive,  he  should  ask  the  court  to  require  its  with- 
drawal or  to  tell  the  jury  to  disregard  it     Deming  v.  Gainey,  95-528. 

The  defendant  objected  to  the  introduction  of  a  deed  by  plaintiff  with- 
out stating  his  grounds.  The  plaintiff  introduced  other  evidence  tend- 
ing still  further  to  validate  the  deed.  Defendant  did  not  ask  any  instruc- 
tion as  to  the  effect  and  character  of  the  deed.  He  cannot,  for  the  first 
time,  in  the  supreme  court,  raise  objection  that  the  deed  was  only  evi- 
dence of  color  of  title,  or  that  it  could  not  be  considered  at  all.  Wil- 
helm  V.  Burleyson,  106-381. 

Direction  that  there  was  no  evidence.— The  objection  that  there  is  no  evi- 
dence to  go  to  the  jury,  must  be  taken  on  the  trial  below  ;  it  qannot  be 
made,  for  the  first  time  in  the  supreme  court.  State  v.  Bruce,  106-792  ; 
Lawrence  v.  Hester,  93-79 ;  State  v.  Glisson,  93-506. 

Manner  of  conducting  examination. — The  manner  of  conducting  the 
examination  of  witnesses  is  left  largely  to  the  discretion  of  the  judge, 
and  can  but  seldom  be  the  subject  of  review,. even  when  not  entirely 
approved  by  this  court.     State  v.  Brown,  100-519. 

After  case  closed. — Refusal  to  allow  further  testimony  after  the  case  has 
been  closed  is  matter  of  discretion,  and  not  subject  to  review.  Dupree 
v.  Ins.  Co.,  92-417. 

EzcloBion  of  deposition. — Where  the  court  below  excluded  a  deposition, 
but  the  record  did  not  disclose  the  ground  of  the  objection,  but  only 
the  fact  that  the  deposition  was  excluded,  the  supreme  court  will  not 
consider  the  exception.     Smith  v.  McGregor,  96-101. 

Witness  not  sworn. — When  a  witness  was  not  sworn  and  the  fact  was 
not  discovered  until  after  the  jury  had  retired  :  It  was  held,  not  to  entitle 
the  accused  to  a  new  trial  as  a  matter  of  law.  The  correction  of  such 
omissions  is  left  to  the  discretion  of  the  judge  to  set  aside  the  verdict 
and  grant  a  new  trial.     State  v.  Gee,  92-756. . 

Trial  by  consent. — Where,  by  statute,  the  superior  court  is  authorized 
to  try  any  case  by  consent  at  a  term  devoted  exclusively  to  ciiminal 
actions,  and  a  bastardy  proceeding  is  regularly  tried,  the  defendant  mak- 
ing no  objection  until  after  the  verdict :  Held,  that  in  law  the  defendant 
is  deemed  to  have  assented  to  the  trial,  and  his  objection  was  not  in  apt 
time.     State  v.  Giles,  103-391. 

Presumption  against  the  eiception.— Where  the  examination  of  a  witness 
is  taken  down  in  writing  by  a  committing  magistrate,  and  afterwards 
read  in  evidence  on  the  trial  in  the  superior  court,  the  defendant  object- 
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ing,  and  it  does  not  appear  from  the  record  and  statement  of  case  on 
appeal,  whether  the  witness  signed  the  examination  or  not,  it  will  be 
presumed  on  appeal  that  the  witness  did  sign,  and  that  the  magistrate 
complied  with  the  duties  imposed  upon  him  by  the  statute.  State  v.  Wil- 
kerson,  103-337. 
^^  W  398  and  409,  ante, 

(3)  If  there  shall  be  error,  either  in  the  refusal  of  the 
judge  to  grant  a  prayer  for  instnictions,  or  in  granting  a 
prayer,  or  in  his  instructions  generally,  the  same  shall  be 
deemed  excepted  to  without  the  filing  of  any  formal  objec- 
tions. 

Exception  to  charge  cannot  be  made  fbr  first  time  in  the  snpreme  court. — Ex- 
ception to  the  charge,  unlike  all  other  matters  on  the  trial,  need  not  be 
takeh  "at  the  time."  By  virtue  of  this  section  the  charge  is  deemed 
excepted  to.  None  the  less  the  exceptions  must  be  set  out  b^  appellant 
in  his  case  on  appeal,  or  the  exception  is  waived.  Exceptions  to  the 
charge  cannot  be  made  for  the  first  time  in  the  supreme  court.  McKin- 
non  V.  Morrison,  104-354 ;  Fry  v.  Currie,  91-436 ;  Lytle  v.  Lytle,  94-552  ; 
Ware  v.  Nesbit,  94-664 ;  Pleasants  v.  Railroad,  95-195 ;  Scott  v.  Rail- 
road, 96-428 ;  Pollok  v.  Warwick,  104-638 ;  Whitehurst  v.  Pettipher,  105- 
40 ;  McMillan  v.  Gambill,  106-359. 

Note. — Prior  to  the  adoption  of  the  section  as  it  now  stands,  the  excep- 
tion* to  the  instructions  of  the  judge  must  have  been  taken  at  the  trial 
and  noted.  Williamson  v.  Canal  Co.,  78-156;  Stout  v.  Woddy,  63-37; 
White  V.  Clark,  82-6;  Morgan  v.  Smith,  77-37;  Harrison  v.  Chappel, 

84-258. 

Contra. — Although  no  exception  be  taken  to  the  charge  at  the  time, 
yet  if  there  be  error  in  the  instructions  ^iven,  the  party  may  assign  it. 
Bynum  v.  Bynum,  33-632  ;  State  v.  Austin,  79-624 ;  Burton  v.  Railroad, 
82-504 ;  Burton  v.  Railroad,  84-192 ;  Ring  v.  King,  20-164  \  Grist  v. 
Backhouse,  20-164.  • 

It  is  now,  however,  **  well  settled  *'  by  above  decisions  that  an  objec- 
tion to  judge's  charge  is  not  re<juired  to  be  taken  on  the  trial,  but  can- 
not be  taken  for  the  first  time  in  the  supreme  court.  It  is  sufficient  if 
set  out  in  the  appellant's  case  on  appeal,  but  the  practice  commended 
by  the  court  (though  not  held  obligatory)  is  to  assign  errors  to  the  charge 
in  a  motion  for  a  new  trial  under  subsection  4  of  this  section. 

OmlBsion  to  charge. — An  omission  to  charge  on  a  particular  aspect  of 
the  case  is  not  error,  unless  an  instruction  was  asked  and  refused.  Simp- 
son v.  Blount,  14-34 ;  Brown  v.  Morris,  20-429  ;  State  v.  O'Neal,  29-251; 
Arey  v.  Stephenson,  34-34 ;  Hice  v.  Woodward,  34-293;  State  v.  Cave- 
ness,  78-484  ;  State  v.  Hardee,  83-619;  State  v.  Nicholson,  85-548  ;  Moore 
v.  Parker,  91-275 ;  Fry  v.  Currie,  91-436 ;  Terry  v.  Railroad,  91-236 ; 
Davis  V.  Council,  92-725  ;  Bran  ton  v.  O'Briant,  93-99;  Morgan  v.  Lewis, 
95-296 ;  King  v.  Blackwell,  96-322  ;  Wiley  v.  Railroad,  96-408 ;  State  v. 
Debnam,  98-712  ;  State  v.  Bailey,  100-528  ;  Taylor  v.  Plummer,  105-56  ; 
Thompson  v.  Telegraph  Co.,  107-449;  McParland  v.  Southern  Improve- 
ment Co.,  107-368;  State  V.  Fleming,  107-905  ;  Boon  v.  Murphy,  108-187. 

Exception  to  charge  mast  be  specific. — An  unpointed  broadside  challenge 
**  to  the  charge  as  given  "  will  be  disregarded.  McKinnon  v.  Morrison, 
104-354 ;  Lyue  V.   Lytle,  94-522  ;  Bost  v.  Bost,  87-477  ;  Fry  v.  Currie, 
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91-436 ;  State  v.  EHason,  91-564  ;  McDonald  v.  Carson,  94-497 ;  Wil- 
liams V.  Johnston,  94-633 ;  Pleasants  v.  Railroad,  95-195 ;  Clements  v. 
Rogers,  95-248;  State  v.  Nipper,  95-653;  Wiley  v.  Railroad,  96-408; 
Barber  ▼,  Roseboro,  97-192;  Bogigan  v.  Home,  97-268;  Sellars  v.  Sellars, 
98-13;  Caudle  v.  Fallen,  98-411;  Newby  v.  Harrell,  99-149;  Leak  v.  Cov- 
ington, 99-559;  Dugger  V.  McKesson,  loo-i;  Hammond  v.  SchifF,  100-161; 
Carlton  v.  Railroad,  104-365;  Helms  v.  Green,  105-251;  Taylor  v.  Naviga- 
tion Co.,  105-484;  State  V.  Parker,  106-71 1;  Thompson  v.  Telegraph 
Co.,  107-449;  State  v.  McDuffie,  107-885;  Everett  V.  Williamson, 
107-204;  State  V.  Brabham,  108-793. 

Where  a  party  excepts  to  a  charge  of  the  judge,  that  there  was  1^0 
evidence  of  fraud,  the  exception  should  point  out  the  evidence  in  which 
it  is  claimed  that  fraud  appears.  Otherwise  the  appellate  court  may 
disregard  it     Giles  v.  Hunter,  103-194. 

Exceptions  to  charge  may  be  made  fbr  first  ^ime  in  appellant's  case  on  appeal, — 
Hxceptions  to  the  charge,  and  for  refusing  to  give  special  instructions, 
are  in  time  if  taken  at  or  before  the  stating  of  tiie  case  on  appeal', 
though  the  better  practice  is  to  assign  all  exceptions  in  making  motion 
for  new  trial.     Lowe  v.  Elliott,  107-718. 

Error  in  the  charge  to  the  jury  may  be  assigned  for  first  time  in 
appellant's  statement  of  case  on  appeal,     Pollok  v.  Warwick,   104-638  ; 
Walker  v.    Scott,    106-56 ;    McKinnon  v.   Morrison,   104-354 ;  Boon  v.  ' 
Murphy,  108-187;  Taylor  v.  Plummer,  105-56;  Smith  v.  Smith,  108-365. 

Error  &vorable  to  appellant.~An  error  in  the  judge's  charge,  which  is 
not  unfavorable  to  the  party  complaining  is  not  ground  for  a  new  trial. 
Cowles  V.  Hall,  90-330. 

See  il  413  and  550,  post^  and  cases  cited  ;  also.  Battle's  Digest,  vol.  2, 
pp.  1008- loi  7. 

(4)  The  judge  who  tries  the  cause  may,  in  his  discretion, 
entertain  a  motion,  to  be  made  on  his  minutes,  to  set  aside 
a  verdict  and  grant  a  new  trial  upon  exceptions,  or  for 
insufficient  evidence,  or  for  excessive  damages;  but  such 
motion  can  only  be  heard  at  the  same  term  at  which  the 
trial  is  had.  When  such  motion  is  heard  and  decided  upon 
the  minutes  of  the  judge,  and  an  appeal  is  taken  from  the 
decision,  a  case  or  exceptions  must  be  settled  in  the  usual 
form,  upon  which  the  argument  of  the  appeal  must  be  had. 

Modification  of  verdict. — The  court  can  set  aside,  but  cannot  amend  or 
modify,  a  verdict.     Shields  v.  Lawrence,  82-516. 

Partial  new  trial. — A  new  trial  on  one  or  more  issues  can  be  granted, 
where  the  issue  found  incorrectly,  or  the  erroneous  ruling  as  to  evidence 
or  erroneous  charge  plainly  affected  such  issue  only,  but  in  all  other* 
cases  the  new  trial,  it  granted,  must  be  on  all  the  issues.     Meroney  v. 
Mclntyre,  82-103;  Burton  v.  Railroad,  84-192. 

Where  the  error  is  only  as  to  the  issue  as  to  damages,  a  new  trial  may 
be  awarded  thereon,  leaving  the  verdict  and  judgment  undisturbed  in 
other  respects.  Crawford  v.  Mfg.  Co.,  88-554;  Roberts  v.  Railroad, 
88-560;  Lindsay  v.  Railroad,  88-547;  Geer  v.  Reams,  88-197;  Boing  v. 
Railroad,  91-199. 
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Where  the  error  affected  the  verdict  for  the  recovery  of  a  tract  of  land» 
but  only  as  to  a  part  of  the  land,  the  issue  not  being  divisible,  a  partial 
new  trial  cannot  be  granted.     Beam  v.  Jennings,  96-82. 

Kotion  must  be  made  and  heard  at  same  term.— The  judge  must  hear  & 
motion  for  a  new  trial,  for  the  causes  mentioned  in  this  section,  at  the 
term  the  case  is  tried,  and  has  no  power  to  continue  it  to  another  term. 
England  v.  Duckworth,  75-309. 

This  section  was  not  intended  as  a  statement  of  all  the  grounds  of  a 
new  trial,  but  as  additional  to  the  grounds  mentioned  in  J  274,  and 
also  to  prescribe  that,  in  the  cases  mentioned  here,  the  motion  must  be 
made  at  the  term  when  the  trial  is  had.  Quincy  v.  Perkins,  76-295; 
Puffer  v.  Lucas,  107-322. 

In  judgments  founded  upon  verdicts,  the  relief  should  be  by  motion 
for  a  new  trial,  made  at  the  term  when  rendered,  and,  being  addressed 
to  the  discretion  of  the  trial  judge,  his  ruling  thereon  is  conclusive, 
unless  it  is  based  on  a  want  of  power,  in  which  event  it  is  reviewable  on 
appeal.  Moore  v.  Hinnant,  90-163;  Beck  v.-Bellamy,  93-129;  Clemmons 
V.  Field,  99-400. 

Hew  trial  properly  granted. — It  is  not  error  to  grant  a  new  trial  where 
the  issues  submitted  to  the  jury  were  confused.     Tankard  v.  Tankard, 

79-54- 
A  new  tnal  is  properly  granted  where  the  findings  of  the  jury  are 

irreconcilable.     Bank  v.  Alexander,  84-30;  Mitchell  v.  Brown,  88-156. 

Hew  trial  properly  reftised. — It  is  error  to  grant  a  new  trial  on  the  ground 
that  damages  are  excessive,  when  the  evidence  showed  the  actual  amount 
of  damage  and  the  verdict  was  in  accordance  therewith.  Winbume  v. 
Bryan,  73-47. 

Hew  trial  diecretionary. — Where  the  circumstances  are  such  as  merely 
put  a  suspicion  on  the  verdict  by  showing,  not  that  there  was,  but  that 
there  might  have  been,  undue  influence  brought  to  bear  upon  the  jury 
because  of  the  opportunity  for  it:  Heldy  that  the  granting  a  new  trial  is 
discretionary  with  the  presiding  judge.  State  v.  Brittain,  89-481;  State 
V.  Gould,  90-658;  State  V.  Harper,  101-761.     See  §409,  ante. 

An  application  for  a  new  trial,  except  for  error  of  law  in  the  conduct 
of  the  trial,  is  addressed  solely  to  the  discretion  of  the  presiding  judge, 
whose  decision  is  not  appealable.     Carson  v.  Dellinger,  90-226. 

The  granting  of  a  new  trial  for  excessive  damages  is  exclusively  in 
the  discretion  of  the  court  below,  and  not  reviewable.  Goodson  v. 
•Mullen,  92-211. 

Where  a  new  trial  was  asked  on  the  ground  that  one  of  the  jurors, 
who  sat  on  the  trial  of  the  case,  became  insane  very  shortly  after 
the  verdict  was  rendered,  and  so  might  be  supposed  to  have  been  insane 
while  acting  as  a  juror,  the  matter  is  entirely  in  the  discretion  of  the 
trial  judge,  in  the  absence  of  any  finding  of  fact  that  the  juror  was 
insane  while  on  the  jury.     State  v.  Rogers,  94-860. 

Where  the  motion  for  a  new  trial  is  addressed  to  the  discretion  of  the 
trial  judge,  his  action  is  not  the  subject  of  review  on  appeal.  Jones  v. 
Parker,  97-33- 

The  proceedings  of  a  court  are  in  fieri  until  the  close  of  the  term, 
and  the  judge  may,  in  the  exercise  of  his  discretion,  without  notice 
and  without  stating  the  facts  upon  which  he  bases  his  action,  at  any 
time  during  the  term,  vacate,  modify  or  reverse  anything  done  therein  ; 
and  the  exercise  of  such  power  is  not  reviewable,  unless,  perhaps,  it 
should  be  made  to  appear  it  had  been  grossly  abused,  and  resulted  in 
oppression.     Allison  v.  Whittier,  101-490. 
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It  is  competent  for  the  trial  court,  in  its  discretion,  to  grant  a  new 
trial  if  it  has  reason  to  believe  injustice  has  been  done,  but  from  its 
refusal  to  do  so,  there  is  no  appeal.     State  v.  Braddj',  104-737. 

Where  there  is  some  evidence,  it  is  entirely  within  the  aiscretion  of 
the  trial  judge  to  say  whether  he  will  allow  the  verdict  to  stand.  Owens 
V.  Phelps,  95-286. 

It  cannot  be  assigned  as  error,  on  appeal,  that  the  jury  did  not  give 
due  consideration  to  the  evidence,  considered  in  one  aspect  of  the  case. 
This  is  addressed  to  the  discretion  of  the  trial  judge  on  an  application 
to  set  aside  the  verdict.     Spence  v.  Clapp,  95-545. 

Verdict  against  the  weight  of  evidence. — Granting  a  new  trial  on  the  ground 
that  the  verdict  is  against  the  weight  of  the  evidence,  is  a  matter  within 
the  discretion  of  the  judge  below,  and  not  reviewable,  unlesJ  it  appear 
that  the  judge  was  influenced  in  the  exercise  of  such  power  by  an  erro- 
neous view  of  the  law.     Davenport  v.  Terrell,  103-53. 

The  refusal  of  the  court  below  to  set  aside  a  verdict  on  the  ground 
that  it  was  against  the  weight  of  the  evidence  cannot  be  reviewed  on 
appeal.     Whitehurst  v.  Pettipher,  105-40 ;  Ferrall  v.  Thompson,  107-420. 

It  is  in  the  discretion  of  the  court  below  to  refuse,  or  to  grant  a  new 
trial,  because  the  verdict  was  against  the  evidence  as  when  itviss  against 
the  weight  of  the  evidence,  and  no  appeal  lies  from  its  exercise.  Red- 
mond V.  Stepp,  100-212. 

Objection  to  Judgment. — Ordinarily  a  judgment  is  conclusive  as  to  all 
matters  entering  therein,  and  objection  thereto  should  be  taken  at  the 
time  the  judgment  is  rendered.     Dickerson  v.  Wilcoxon,  97-309. 

After  verdict. — Where  the  defendant  pleads  sole  seizin,  he  cannot, 
after  a  verdict  in  favor  of  plaintiff,  avail  himself  of  a  defence  which 
would  be  in  harmony  with  the  verdict.     Allen  v.  Sallinger,  103-14. 

On  appeal. — Under  the  practice  in  this  state,  where  the  record  shows  a 
motion  for  a  new  trial  for  certain  alleged  errors,  only  such  errors  will 
be  considered  in  the  supreme  court,  all  other  exceptions  taken  at  the 
trial  being  treated  as  abandoned.     Leak  v.  Covington,  99-559. 

Where  an  appeal  is  taken  from  an  order,  granting  or  refusing  a  new 
trial,  the  facts  and  considerations  which  induced  the  trial  judge  to  grant 
or  refuse  a  new  trial,  should  be  stated  on  the  record,  in  order  that  the 
appellate  court  may  see  whether  the  judgment  is  subject  to  review. 
Braid  v.  Lukins,  95-123, 

Kew  trial  Ibr  newly  discovered  testimony.— The  rules  in  relation  to  appli- 
cations for  new  trials  for  newly  discovered  evidence  and  the  principles 
on  which  they  are  founded,  discussed  by  Pearson,  C.  J.  Bledsoe  v. 
Nixon,  69-^1. 

Granting  a  new  trial  because  of  newly  discovered  evidence  must 
necessarily  always,  or  nearly  always,  be  within  the  discretion  of  the 
presiding  judge,  and  his  decision  can  very  rarely  in  such  cases  be  on  a 
naked  matter  of  law  or  legal  inference  so  as  to  authorize  an  appeal. 
Holmes  v.  Godwin,  69-467. 

In  an  affidavit  in  support  of  a  motion  for  a  new  trial*  for  newly  dis- 
covered evidence,  in  ascertaining  the  whereabouts  of  a  witness  since  the 
trial,  it  is  not  sufficient  in  accounting  for  its  being  previously  unknown 
to  state  that  **  every  means  had  been  used  to  find  out  where  the  witness 
was."  The  applicant  should  state  what  means  he  did  use  and  let  the 
court  judge.     Shehah  v.  Malone,  72-59. 

A  motion  for  a  new  trial  for  newly  discovered  testimony,  should  only 
be  granted  if  the  testimony  discovered  since  the  trial  is  probably  true 
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and  would  have  produced  a  different  result  if  known,  and  when  itcoald 
not  have  been  then  discovered  by  reasonable  dili^nce  and  such  reason- 
able diligence  was  in  fact  used.  Henry  v.  Smith,  78-27 ;  Dupree  v. 
Insurance  Co.,  93-237. 

The  granting  of  a  new  trial  for  newly  discovered  evidence  and  for 
matter  occurnng  since  the  trial  where  the  application  is  made  to  the 
supreme  court,  is  a  matter  of  sound  discretion  depending  upon  the  cir- 
cumstances of  each  case.     Carson  v.  Bellinger,  90-226. 

A  new  trial  will  not  be  granted  for  newly  discovered  evidence,  when 
the  new  evidence  is  merely  cumulative,  and  only  tends  to  contradict  the 
witness  for  the  other  side.     State  v.  Starnes,  97-423. 

When  new  evidence  is  discovered  during  the  term,  a  motion  for  anew 
trial  on  account  of  it  must  be  made  to  the  court  which  tried  the  case, 
and  if  denied,  it  will  not  be  heard  in  the  supreme  court.  Ferrall  v. 
Thompson,  107-420  ;  Redmond  v.  Stepp,  100^212  ;  Carson  v.  Dellinger, 
90-226 ;  Munden  v.  Casey,  93-97. 

Where  the  newly  discovered  evidence  tends  only  to  contradict  a  wit- 
ness on  the  other  side,  a  new  trial  will  not  be  granted.  Brown  v.  Mitchell, 
102-347. 

Motion  for  new  trial  pending  an  appeal. — If  an  application  for  a  new  trial 
for  newly  discovered  evidence  is  made  during  an  appeal  pending  in  the 
supreme  court,  upon  a  proper  case  that  court  will  remand  the  case  tliat 
the  superior  court  may  take  proper  action.  If  the  newly  discovered 
evidence  applies  to  only  part  of  the  judgment,  the  supreme  court  will 
retain  the  cause  and  send  down  proper  issues  to  be  tried.  Pending  the 
appeal,  the  motion  cannot  be  made  in  the  superior  court.  Bledsoe  v. 
Nixon,  69-81  ;  Shehan  v.  Malone,  72-59 ;  ilenry  v.  Smith,  78-27. 

In  justice's  conrt. — A  new  trial  cannot  be  allowed  in  a  justice's  court. 
The  party  dissatisfied  has  his  remedy  only  by  appeal  (The  Code,  {  865,) 
but  where  the  judgment  is  rendered  in  the  absence  of  either  party  and 
such  absence  is  occasioned  by  any  of  the  causes  specified  in  J  845,  relief 
may  be  had  within  ten  days  after  judgment  by  filing  an  afiidavit  setting 
forth  the  grounds  therefor  before  the  justice.  Gambill  v.  Gambill, 
89-201. 

Sec.  413*  Judge  to  explain  law,  but  to  express  no  opinion 
on  facts.  C.  C.  P.,  «.  237.  H.  C,  c.  Si^  s.  130.  170S,  c. 
462,  s.  1. 

No  judge,  in  giving  a  charge  to  the  petit  jury,  either  in 
a  civil  or  a  criminal  action,  shall  give  an  opinion  whether 
a  fact  is  fully  or  sufficiently  proven,  such  matter  being  the 
true  office  and  province  of  the  jury ;  but  he  shall  state  in 
a  plain  and  correct  manner  the  evidence  given  in  the  case, 
and  declare  and  explain  the  law  arising  thereon. 

What  is  an  expression  of  opinion. — It  is  error  .for  the  judge  to  charge  the 
jury  that  they  must  find  for  one  of  the  parties,  unless  they  believe  his 
witness  had  committed  perjury.     State  v.  Thomas,  29-381. 

It  is  a  clear  violation  ot  the  prohibition  against  the  judge  expressing  an 
opinion  as  to  the  facts,  for  a  judge  to  tell  the  jury  that  a  book  of  science, 
read  by  counsel,  was  entitled  to  as  much  authority  as  a  witness  who  had 
been  examined  as  an  expert.     Melvin  v.  Easley,  46-386. 
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Any  remark  made  by  the  judge  from  which  the  jury  can  infer  what 
his  opinion  is  as  to  the  sufiBciency  or  insufficiency  of  the  evidence,  or  of 
any  part  of  it  pertinent  to  the  issue,  is  error,  and  it  is  not  corrected  by 
his  telling  the  jury  that  it  is  their  exclusive  province  to  weigh  the  evi- 
dence, and  that  they  are  not  bound  by  his  opinion  in  regard  thereto. 
State  v.  Dick,  60-440. 

When  a  judge  in  charging  a  jury  says,  **If  her  character  (referring 
to  a  witness)  is  of  ordinary  respectability,  you  will  take  her  testimony 
to  be  true,  unless  she  is  fully  and  thoroughly  contradicted,"  this  is  error. 
S^te  V.  Parker,  66-624. 

The  judge  who  tries  an  action  has  no  right  to  intimate  in  any  manner 
his  opinion  as  to  the  weight  of  the  evidence,  or  to  express  an  opinion  on 
the  facts.  When  there  is  any  evidence  to  the  contrary,  it  is  error  for  the 
judge  to  say  "we  are  not  informed,'*  of  a  matter  on  which  the  jury 
should  pass.     Powell  v.  Railroad,  68-395.. 

The  judge  cannot  weigh  the  evidence,  and  declare  the  result  to  the 
jury  as  a  matter  of  law.     State  v.  Locke,  77-481. 

A  judge  is  not  justified  in  expressing  to  the  jury  his  opinion  upon  the 
evidence  adduced.     State  v.  Dixon,  75-275. 

It  is  error,  as  intimating  an  opinion  on  the  facts,  to  charge  that  the 
fact  that  the  witness  is  included  in  the  same  indictment  will  impair  his 
testimony,  and  that  it  should  not  be  put  on  the  same  plane  with  that  of 
a  disinterested  witness  of  undoubted  character.    State  v.  Jenkins,  85-544. 

What  it  not  an  expression  of  opinion. — It  is  not  a  violation  of  this  section 
for  the  judge  to  tell  the  jury  that  a  witness  **  had  given  a  fair  and  can- 
did statement,  and  appeared  to  be  a  creditable  man,'*  the  statement 
being  admitted  to  be  correct.     State  v.  Davis,  15-412. 

The  judge  is  not  a  mere  moderator.  He  is  an  integral  part  of  the 
mixed  tribunal  which  is  to  pass  upon  the  issue.  While  he  is  forbidden 
to  express  to  the  jury  any  opinion  upon  the  facts,  he  is  bound  to  declare 
and  expound  to  them  the  law  applicable  to  the  case.     State  v.  Johnson, 

23-354. 
The  prohibition  restraining  the  judge  from  expressing  to  the  jury  an 

opinion  as  to  the  ** facts'*  of  the  case,  only  applies  to  those  '* facts" 
respecting  which  the  parties  take  issue  or  dispute,  and  upon  whose  exist- 
ence depends  the  liability  of  the  defendant.    State  v.  Angell,  29-27. 

It  is  not  giving  undue  weight  to  the  statement  of  a  witness  for  the 
court  in  its  charge  to  make  an  explanation  protecting  him  from  the 
unjust  animadversions  of  counsel,  especially  where  the  erroneous  ruling 
of  the  court  had  afforded  the  occasion  for  Uie  animadversions.  State  v. 
Whit,  50-224. 

It  is  not  sufficient  that  what  the  judge  said  or  did,  might  have  had  an 
unfair  influence  on  the  jury  ;  but  it  must  appear  with  ordinary  certainty 
that  it  was  likely  to  have  had  an  unfair  influence,  or  to  convey  to  the 
jury  his  opinion  on  the  weight  of  the  testimony.     State  v.  Jones,  67-285. 

A  remark  by  the  judge  that  a  witness  is  ''overcome  with  emotion" 
is  not  a  violation  of  this  section.    State  v.  Laxton,  78-564. 

It  is  no  invasion  of  the  province  of  a  jury  for  the  judge,  on  the  trial 
of  an  issue  involving  the  mental  condition  of  a  party  to  the  contract,  to 
charge  that  the  *Maw  attaches  peculiar  importance  to  the  opinion  of 
medical  men  who  have  the  opportunity  of  observation  upon  questions 
of  mental  capacity,  as  by  study  and  experience  they  become  experts  in 
the  matter  of  bodily  and  mental  ailments.**  Fl}rnt  v.  Bodenhamer,  80-205. 

It  is  the  duty  of  the  court  to  state  in  a  plain  and  correct  manner  the 
evidence  in  the  case,  and  to  declare  and  explain  the  law  arising  thereon, 
but  he  invades  the  province  of  the  jury  if  he  expresses  an  opinion  as 
to  the  weight  of  the  evidence.     State  v.  Hardee,  83-619. 
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A  remark  of  the  judge  that  a  long  cross-examination  had  been  earned 
far  enough,  made  in  such  a  way  as  was  not  calculated  to  express  any 
opinion  upon  the  weight  of  the  evidence,  is  not  assignable  for  error. 
State  V.  Robertson,  86^628. 

It  is  not  error  for  a  judge  in  his  charge  to  the  jury  to  pronounce  a 
moral  dissertation,  provided  the  language  used  is  without  prejudice  to 
either  party.     Stilley  v.  McCox,  88-18. 

Where  the  relation  of  principal  and  agent  subsists,  the  demand  for 
an  account  necessary  to  put  the  statute  oilimitations  in  operation  must 
be  such  as  to  put  an  end  to  the  agency  ;  an  application  by  letter  asking 
information  of  the  agent  concerning  the  trust  fund  is  not  such  demand, 
and  the  remark  of  the  Judge  in  this  case  that  the  letter  upon  its  face 
does  not  purport  to  be  a  demand,  was  no  invasion  of  the  province  of  the 
jury.     Com*rs  v.  Lash,  89-159. 

When  the  jury  come  into  court  and  announce  their  inability  to  agree, 
it  is  not  a  violation  of  this  section  for  the  judge  to  intimate  to  them  that 
if  their  failure  to  agree  arises  from  a  disregard  of  his  charge,  be  will 
keep  them  together  till  the  end  of  the  term.  Hannon  v.  Grizzard, 
89-115;  Osborne  V.  Wilkes,  108-651. 

It  is  not  error  for  the  judge  to  remind  the  jury — such  being  the  fact — 
that  there  was  no  evidence  before  them  that  the  parties  who  might  be 
called  as  witnesses,  to  corroborate  the  declarations  of  the  plaintiff,  were 
alive  at  the  time  of  the  trial.     Buxly  v.  Buxton,  92-479. 

Nor  for  the  judge  to  tell  the  jury  that  the  evidence  that  the  intestate 
had  seen  the  bond,  and  admitted  that  he  had  executed  it,  if  belitved  by 
the  jury  to  be  true,  is  entitled  to  more  weight  than  the  opmions  of 
experts  as  to  the  genuineness  of  the  signature,  and  that  such  opinions 
should  be  received  with  caution.     Ibid. 

Where  the  judge  in  his  charge  to  the  jury,  does  not  draw  any  infer- 
ence of  the  fact  himself,  or  direct  them  to  do  so,  but  only  points  out 
the  evidence  to  them,  leaving  them  to  draw  their  own  inferences,  the 
charge  is  not  objectionable.     State  v.  McNeill,  93-553. 

It  is  not  error  for  the  judge  to  say  in  the  presence  and  hearing  of  the 
jury,  that  he  will  not  allow  correction  by  witness  of  evidence  to  be  then 
made,  but  will  retain  the  matter  to  be  heard  on  a  motion  for  a  new  trial, 
Greenlee  v.  Greenlee,  93-278. 

When  counsel  called  the  judge^s  attention  to  testimony  omitted  by 
him  in  summing  up,  and  he  replied,  '*  Yes,  I  believe  she  did  say  that,** 
this  is  not  an  expression  of  opinion.     State  v.  Freeman,  ioa-429. 

It  is  not  error  to  give  to  the  jury  an  illustration  of  the  difference 
between  positive  and  negative  testimony,  when  the  court  further  tells 
them  that  it  is  an  explanation  merely,  and  they  must  find  the  facts  for 
themselves  according  to  the  weight  they  shall  give  to  the  eWdence.  State 
v.  Gardner,  94-953- 

In  cases  where  the  character  of  the  evidence  is  suspicious,  the  trial 
judge  may  call  the  fact  to  the  attention  of  the  jury,  as  in  the  case  of 
accomplices',  or  near  relatives  of  the  accused,  or  of  fellow-servants,  or  of 
a  witness  who  has  sworn  falsely  in  a  part  of  his  testimony,  but  these 
matters  of  discredit  are  for  the  jury  to  consider,  and  the  jud^e  can  only 
caution  the  jury,  so  as  to  induce  them  to  make  a  careful  scrutiny  of  such 
evidence.     Ferrall  v.  Broadway,  95-551. 

A  remark  by  a  judge,  in  the  hearing  of  the  jury,  when  he  permitted, 
in  his  discretion,  a  witness  to  be  recalled  and  asked  a  question  to  impeach 
his  credibility,  that  if  he  had  known  counsel  intended  to  ask  that  ques- 
tion he  would  not  have  allowed  the  witness  to  be  recalled,  is  not  an 
expression  of  opinion  about  the  facts,  in  violation  of  the  act  of  1796. 
De  Berry  V.  Railroad,  100-310. 


CLARK'S  CODE   OF  CIVIL  PROCEDURE.  389 

Where  the  jury  asked  for  instructions  from  the  judge,  as  to  whether 
they  had  the  right  to  pass  upon  the  legality  of  certain  votes,  and  the 
judge  told  them  no.  and  advised  the  jury  that  they  should  take  and  act 
upon  the  law  as  laid  down  by  him.  In  this,  there  was  no  error.  DeSerry 
V.  Nicholson,  102-465. 

On  an  indictment  for  slandering  an  innocent  woman,  a  witness  for 
defendant,  in  answer  to  a  question  by  the  solicitor,  said  prosecutrix's 
character  was  good.  Defendant's  counsel  asked  him  if  he  had  not  heard 
one  G.  say  that  he  had  sexual  intercourse  with  prosecutrix?  Thereupon 
the  solicitor  said  to  the  court  that  he  would  not  object  to  the  inquiry,  if 
he  would  be  allowed  to  prove  that  G.,  who  was  then  in  Texas,  had  denied 
making  such  statement.  Defendant's  counsel  said  he  would  object  to 
such  proof.  The  judge  then  asked  defendant's  counsel,  in  the  hearing 
of  the  jury,  if  he  thought  *'  that  would  be  fair?"  Held^  that  the  remark 
of  the  judge  was  no  violation  of  this  section.     State  v.  Brown,  100-519. 

The  judge  said  to  a  hung  jury,  that  it  was  their  duty  to  agree,  if  pos- 
ble ;  that  no  juror,  from  mere  pride  of  opinion,  should  refuse  to  ascree, 
but  he  was  not  required  to  surrender  conscientious  views  founded  on 
evidence  ;  that  it  was  the  privilege  and  duty  of  each  juror  to  reason  with 
his  fellows  concerning  the  facts  in  the  case,  with  an  honest  desire  to 
arrive  at  the  truth  and  a  verdict.  Such  charge  is  free  from  objection. 
Warlick  v.  Plonk,  103-81. 

A  remark  of  the  judge  made  before  trial  begun,  that  the  jailor  had 
informed  him  the  prisoner  "would  escape  if  he  had  the  opportunity,"  is 
not  an  expression  of  opinion  upon  the  facts  prohibited  by  the  act  of 
1796.     State  V.  Jacobs,  106-695. 

Where  the  judge  invited  argument  in  the  presence  of  the  jury,  when 
the  plaintiff  rested,  as  to  whether  he  had  made  a  prima  facie  case,  and 
when  he  directed  the  defendants  to  proceed  in  the  development  of  their 
case,  and  told  the  jury  then,  and  subsequently  charged  them,  that  they 
must  not  be  influenced  jn  favor  of  defendants  by  his  inviting  argument, 
nor  against  them  by  his  order  to  proceed  with  the  introduction  of  their 
testimony:  Held  not  to  be  error.     Osborne  v.  Wilkes,  108-651. 

Remarks  by  the  court  of  doubtful  propriety  are  not  ground  of  excep- 
tion, where  it  appears  they  did  no  harm  to  the  party  excepting.  State 
v.  Brabham,  108-793. 

At  any  tfane  during  the  trial.— It  is  a  violation  of  this  section  for  the 
judge,  at  any  time  during  the  trial,  to  express  an  opinion  before  the  jury 
on  the  weight  of  the  evidence.  State  v.  Browning,  78-555;  March  v. 
Verble,  79-19;  Sever  v.  McLaughlin,  79-153;  Fickey  v.  Merrimon,  79-585. 

Intimation  of  opinion  by  emphasis, — The  judge  may,  by  his  manner  or 
emphasis,  infringe  this  rule,  but  the  record  must  set  it  out  so  the  court 
can  judge  of  it.     Reiger  v.  Davis,  67-185. 

It  is  error  for  a  judge,  in  his  charge  to  the  jury  upon  a  point  in  the 
evidence,  to  ask  a  question  as  to  what  that  could  mean,  with  emphasis 
calculated  to  show  his  opinion  thereon.     State  v.  Dancy,  78-437. 

If  the  court  expresses  or  intimates  an  opinion. — If  the  court  expresses  an 
opinion  on  the  facts,  a  iiew  trial  will  be  awarded.  Orbison  v.  Morrison, 
7-551;  Tate  v.  Greenlee,  7-556;  Powell  v.  Railroad,  68-395. 

If  the  court  intimates  to  the  jury  his  opinion  on  matters  of  fact,  it  is 
ground  for  a  new  trial.     Reel  v.  Reel,  9-63;  Nash  v.  Morton,  48-3. 

If  evidence  is  suificient. — The  judge  may  say  to  the  jury  that  a  particular 
fact  is  proved  if  the  jury  believes  the  w'itness  who  deposes  to  it.  Sneed 
V.  Creath,  8-399;  Han non  v.  Grizzard,  89-115. 

Where  the  evidence  is  direct,  leaving  nothing  to  inference,  and,  if 
believed,  is  the  same  thing  as  the  fact  sought  to  be  proved,  the  judge  can 
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iustract  the  jury  that  if  they  believe  the  witness  they  may  find  for  the 
plaintiff  or  defendant;  but  this  is  not  allowed  where  the  evidence  is  cir- 
cumstantial, or  where  the  evidence  on  the  other  side  tends  to  explain  it, 
or  to  rebut  the  inference,  or  to  contradict  the  witness.  Gaither  v.  Fere- 
bee,  60-310. 

If  there  is  no  material  conflict  in  the  evidence  offered  upon  the  trial 
of  an  issue,  it  is  not  erroneous  to  instruct  the  jury  that,  if  believed,  a 
verdict  should  be  rendered  accordingly.  Purefoy  v.  Railroad,  108-100; 
Chemical  Co.  v.  Johnson,  101-229. 

When  the  facts  are  ascertained,  the  presumption  becomes  a  conclusion 
of  law,  to  be  enforced  by  the  court  and  not  left  to  the  jury.  Houck  v. 
Adams,  98-520. 

If  there  it  no  evidence. — A  judge  has  no  ri^ht  to  inform  the  jury  how 
much  weight  is  to  be  given  to  testimony,  but  it  is  his  duty  to  inform  them 
when  it  weighs  nothing.  Reed  v.  Schenck,  13-415;  Wells  v.  Clements, 
48-168;  State  V.  Allen,  48-257;  State  v.  Dunlap,  65-288;  Witkowsky  v. 
Wassou,  71-451;  State  V.  McKinsey,  80-458. 

A  judge,  in  charing  a  jury,  has  a  right  to  tell  them  there  is  no  evi- 
dence upon  a  question,  but  not  to  tell  them  that  the  evidence  is  not  suf- 
ficient to  warrant  them  in  finding  one  way  or  the  other.  Wells  v.  Clem- 
ents, 48-168. 

If  there  is  no  evidence  to  support  an  issue,  the  court  should  so  charge 
the  jury.     Barber  v.-  Roseboro,  97-192;  Willis  v.  Branch,  94-142. 

If  the  evidence,  considered  as  a  whole,  will  not,  in  any  just  and  rea- 
sonable view  of  it,  warrant  the  verdict,  then  there  is  no  evidence  suf- 
ficient to  be  left  to  the  jury,  and  the  court  should  so  declare.  State  v. 
Powell,  94-965;  Smith  v.  McGregor,  96-101;  Covington  v.  Newberger, 

99-523- 
The  objection  that  there  is  no  evidence,  or  not  sufficient  evidence  to 

warrant  a  verdict,  should  be  made  when  the  testimony  is  all  in,  and  the 

court  should  be  requested  to  so  instruct  the  jury;  but  if  there  is  anj' 

evidence,  and  it  is  permitted  to  go  to  the  jury  without  objection,  the 

verdict  will  not  be  disturbed  by  the  supreme  court.     Sugg  v.  Watson, 

101-188. 

DiBtinction  between  no  evidence  and  insofflcient  evidence. — Evidence  which 
merely  shows  it  is  possible  for  the  fact  in  issue  to  be  true,  or  which 
raises  a  mere  conjecture  that  it  was  so,  is  an  insufficient  foundation  for 
a  verdict,  and  should  not  be  lefl  to  a  jury.  We  may  go  further  and  say, 
that  the  evidence  must  be  such  as  will  support  a  reasonable  inference  of 
the  fact  in  issue.     State  v.  Vinson,  63-335. 

Whether  there  be  any  evidence  is  a  question  for  the  court ;  whether 
there  be  sufficient  evidence  is  for  the  jury.  The  term  "any  evidence  " 
in  this  formula  does  not  mean  a  mere  scintilla  of  evidence,  but  suffi- 
cient to  enable  a  jury  reasonably  to  infer  the  existence  of  the  alleged 
fact.  Wittowsky  v.  Watson,  71-351.  Mr.  Justice  Bynum  dissents  from 
this  principle,  and  Mr.  Justice  Reade  qualifies  his  assent 

If  there  is  any  evidence  tending  to  prove  a  controverted  proposition 
and  reasonably  sufficient  to  establish  it,  such  evidence  should  he  sub- 
mitted to  the  jury.  State  v.  Matthews,  80-417 ;  Powers  v.  Erwin, 
108-522. 

Whether  there  is  any  evidence,  is  a  question  for  the  court ;  what 
weight  is  to  be  given  it  when  there  is  any,  is  for  the  jury.  State  v. 
Powell,  94-^5;  State  v.  McBride,  97-393. 

Bitagreement  as  to  what  the  evidence  is. — Upon  a  disagreement  of  coun- 
sel as  to  the  testimony  of  a  witness,  upon  the  trial  of  a  cause  in  the 
superior  court,  the  court  recalled  the  witness,  and  reduced  his  testimony 
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upon  the  disputed  matter  verbatim,  to  writing,  which,  upon  being  read 
to  the  witness,  was  acknowledged  by  him  to  be  correct.  Counsel  made 
no  objection  to  the  correctness  of  the  written  evidence,  and  the  same 
was  read  to  the  jury  by  the  court:  Held^  that  it  was  not  error  in  the 
court  below  to  refuse  to  allow  counsel  to  argue  to  the  jury  that  the  wit- 
ness, when  recalled,  had  made  a  different  statement  from  that  read  to 
the  jury  by  the  court.     Davis  v.  Hill,  75-224. 

When  the  judge  and  counsel  differ  as  to  the  testimony  of  a  witness, 
it  is  competent  for  the  judge  to  submit  his  notes  to  the  jury,  explaining 
that  he  mi^ht  be  mistaken  in  taking  down  the  notes,  but  the  jury  could 
refresh  their  memories  by  them.     State  v.  Keath,  83-626. 

When  counsel  disagree  as  to  what  a  witness  testified  it  is  error  for  the 
court  to  say,  **  I  will  state  it,  so  that  it  will  be  moral  perjury  for  the  jury 
to  accept  the  statement  of  defendant's  counsel."  State  v.  Sykes,  79-618. 

Where  there  is  a  conflict  between  the  recollection  of  the  trial  judge 
and  counsel  as  to  what  a  certain  witness  testified,  it  is  not  error 
for  the  judge  to  leave  the  matter  to  the  jury  as  to  what  the  evidence  is. 
Spence  v.  Baxter,  95-170  ;  Glover  v.  Flowers,  10 1- 134. 

Secapitulation  of  evidence. — A  judge  is  not  bound  to  recapitulate  all  the 
evidence  to  the  jury.  State  v.  Haney,  19-390  ;  State  v.  Morris  iQ-388  ; 
State  V.  O'Neal,  29-251;  State  v.  Lipsey,  14-485. 

The  judge  need  not  recapitulate  the  evidence  when  the  parties  waive 
it.     Wiseman  v.  Penland,  79-197  ;  State  v.  Sykes,  79-618. 

A  judge  should  not  recapitulate  the  evidence  in  full,  but  eliminate  the 
material  facts,  array  the  state  of  facts  on  bothsides,  andapply  the  prin- 
ciples of  law  to  each,  that  the  jury  may  decide  the  case  according  to  the 
credibility  of  the  witnesses  and  the  weight  of  the  evidence.  State  v. 
Jones,  87-547;  Slate  v.  Moses,  13-457;  State  v.  Jones,  97-469. 

An  omission  to  recapitulate  evidence  favorable  to  a  party  is  not  assign- 
able for  error  if  not  pointed  out  at  the  time.     State  v.  Grady,  83-643. 

It' is  sufficient  if  the  judge  in  charging  the  jury  gives  the  substance 
of  the  testimony  of  the  witnesses.     State  v.  Gould,  90-658. 

The  duty  imposed  upon  judges  by  the  act  of  1796,  to  '*  state  in  a  plain 
and  correct  manner  the  evidence  given  in  the  case  and  declare  and 
explain  the  law  arising  thereon,"  is  mandatory.  It  may  be  dispensed 
with  in  those  cases  where  the  evidence  is  not  contradictory  and  the  law 
plain  and  also  by  consent.  The  duty,  however,  is  not  performed  by 
simply  repeating  the  testimony  in  the  order  in  which  it  was  delivered, 
or  in  a  general  statement  of  the  principles  of  law  applicable  to  the  case; 
but  the  judge  should  state  clearly  and  distinctly  the  particular  issues 
arising  in  the  controversy;  eliminate  the  controverted  facts;  arraign  the 
testimony  in  its  bearing  on  their  different  aspects,  and  instruct  the  jury 
as  to  the  law  applicable  thereto  in  such  manner  as  will  enable  them  to 
see  and  comprehend  the  matters  which  are  essential  to  an  intelligent 
and  impartial  verdict.     State  v.  Boyle,  104-800. 

The  judge  is  not  bound  to  recapitulate  all  the  evidence  in  his  charge 
to  the  jury;  it  is  sufficient  for  him  to  direct  the  attention  of  the  jury  to 
the  principal  questions  they  have  to  try,  and  explain  the  law  applicable 
thereto.  State  v.  Pritchett,  106-667;  State  v.  Brady,  107-822;  Boon  v. 
Murphy,  108-187. 

The  judge  thoiild  state  clearly  the  issnes  and  the  law  applicable  thereto. — It 
is  the  duty  of  the  judge  when  he  does  charge  upon  evidence  to  collate 
it  and  bring  it  together  in  one  view,  on  each  side,  with  such  remarks 
and  illustrations,  as  may  properly  direct  the  attention  of  the  jury.  He 
should  also  bring  {o  their  notice  principles  of  law  or  facts  which  have 
an  important  bearing  upon  the  case,  though  omitted  in  the  argument  of 
counsel.     Bailey  v.  Pool,  35-404. 
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The  judge  should  put  the  case  to  the  jury  in  such  a  way  as  to  make  it 
appear  by  the  record  what  facts  the  jury  find,  and  what  are  his  rulings 
and  charge  as  to  the  law,  so  that  he  may  be  reviewed.  State  v.  Summey, 
60-496. 

When  instructions  are  asked  upon  an  assumed  state  of  facts  which 
there  is  evidence  tending  to  prove,  and  thus  questions  of  law  are  raised 
which  are  pertinent  to  the  case,  it  is  the  duty  of  the  judge  to  answer  the 
questions  so  presented,  and  to  instruct  the  jury  distinctly  what  the  law 
is,  if  they  shall  find  the.  assumed  state  of  facts  to  be  true,  and  so  in 
respect  to  every  state  of  facts  which  may  be  reasonably  assumed  upon 
the  evidence.    State  v.  Dunlop,  65-288. 

The  judge  should  state  clearly  the  issues  and  the  law  applicable  to 
each.     State  v.  Matthews,  78-523. 

If  he  fail  to  do  so,  it  is  ground  for  a  new  trial.  State  v.  Dunlop,  65- 
288. 

In  an  action  of  eiectment,  where  a  party  relies  upon  two  independent 
sources  of  title,  i.  e.^  a  thirty  years'  adverse  possession  and  a  seven  yeai«' 
one  with  color,  it  is  error  in  the  court  to  omit  to  explain  the  character, 
nature  and  extent  of  the  two  kinds  of  possession,  so  as  to  enable  the 
jury  to  determine  whether  the  acts  of  ownership  come  up  to  the  require- 
ments of  law.     Logan  v.  Fitzgerald,  87-308. 

Where  the  evidence  is  conflicting,  the  judge  should  leave  the  question 
to  the  jury,  with  proper  instructions  on  both  aspects  of  the  case.  Lafoon 
V.  Shearin,  95-391;  Morgan  v.  Lewis,  95-295  ;  Brazil  v.  Railroad,  93-313. 

The  judge  is  not  required  by  the  act  of  1796  (The  Code,  J  413)  to 
"  charge  "  the  jury  where  the  facts  at  issue  are  few  and  simple,  and  no 
principle  of  law  is  involved,  unless  he  is  requested  to  do  so  ;  but  in  cases 
where  the  witnesses  are  numerous,  or  the  testimony  conflicting  or  com- 
plicated, and  different  principles  of  law  are  applicable  to  different  aspects 
of  the  case,  it  is  his  duty  to  conform  to  the  requirements  of  the  statute. 
Holly  v.  Holly,  94-96. 

Although  the  trial  judge  lays  down  the  law  correctly  in  his  charge,  a 
new  trial  will  be  given  if  the  instructions  are  not  applicable  to  the  facts 
of  the  case,  and  not  warranted  by  the  evidence.     King  v.  Wells,  94-344. 

While  it  may  not  be  sufBcient  ground  for  a  new  trial,  that  the  court 
failed  to  give  instructions  to  which  the  appellant  might  have  been  enti- 
tled if  he  had  requested  them,  it  is  nevertheless  the  duty  of  the  judge  to 
declare  and  explain  the  law  arising  upon  the  facts  as  they  bear  upon  the 
issues;  and  simply  calling  attention  to  the  issues,  without  further  instruc- 
tion, is  error.     Phifer  v.  Alexander,  97-335. 

W^here  the  evidence  presents  the  case  in  two  aspects,  the  trial  judge 
should  charge  the  jury  in  both  aspects  of  the  case.  Spence  v.  Clapp. 
95-545  ;  State  v.  Gilmer,  97-429;  State  v.  Brewer,  98-607. 

Where  there  is  a  conflict  of  testimony  which  leaves  a  case  in  doubt 
before  the  jury,  and  the  judge  uses  language  which  may  be  subject  to 
misapprehension,  and  is  calculated  to  mislead,  the  court  will  order  a 
venire  de  novo.     State  v.  Rogers,  93-523. 

It  is  not  error  for  the  court  to  limit  its  charge  to  the  facts  as  presented 
by  the  evidence.  The  trial  judge  is  not  called  on  to  present  the  case  to 
the  jury  in  any  aspect  not  presented  by  the  pleadings  or  evidence  Bur- 
well  v.  Railroad,  94-451. 

It  is  not  error  for  the  judge  to  direct  the  attention  of  the  jury  to  the 
contention  of  a  party  to  the  cause  made  in  the  argument  of  his  counsel, 
founded  upon  a  calculation  of  an  account  alleged  to  be  due,  when  that 
fact  grew  out  of  the  evidence  introduced  and  was  material  to  the  contro- 
versy.    Turner  v.  Turner,  104-566. 

The  judge  should  not  incumber  a  case  by  an  instruction  to  the  jury 
upon  a  hypothetical  state  of  facts ;   on  the  contrary,  it  is  his  duty  to 
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divest  the  issues,  as  far  as  practicable,  of  all  irrelevant  matter,  and  sub- 
mit only  those  aspects  which  are  presented  by  the  evidence.  State  v. 
Wilson,  104-^868. 

The  Code  only  requires  the  judge  to  "explain  the  law  arising  upon 
the  evidence."  The  misconception  as  to  this  founded  upon  State  v. 
Boyle,  104-800,  corrected.     State  v.  Brady,  107-822. 

It  was  not  error  for  the  court  to  charge  that  in  certain  aspects  of  the 
case,  specifying  the  aspects,  the  plaintiff  might  recover,  where  there 
was  evidence  in  support  of  them,  especially  as  the  aspects  favorable  to 
defendant  were  likewise  specified.     Barringer  v.  Burns,  108-606. 

SingUng  out  witness. — It  would  be  error  in  the  trial  jud^e  to  single  out 
the  testimony  of  one  witness,  and  charge  the  jury  that  if  they  believe 
the  testimony  of  that  witness,  they  would  find  in  accordance  therewith, 
when  there  are  several  witnesses  who  testify  in  regard  to  the  same  mat- 
ter.    Weisenfield  v.  McLean,  96-248  ;  State  v.  Rogers,  93-523. 

While  it  is  erroneous  for  the  court,  where  the  testimony  is  conflicting, 
to  single  out  one  witness  and  make  the  case  turn  upon  the  truth  of  his 
statement,  without  submitting  the  aspect  presented  by  the  other  evi- 
dence ;  yet  if  the  conflicting  statements  are  put  side  by  side  and  the 
jury  instructed  that  if  they  believe  the  facts  to  be  as  testified  by  one  of  the 
witnesses,  they  should  so  find,  it  is  not  error.    State  v.  Weathers,  98-685. 

Error  corrected  during  trial. — When  a  judge  decides  upon  a  question  as 
being  one  of  law  when  it  is  one  of  fact,  it  is  competent  for  him  to  cor- 
rect his  mistake  and  submit  it  to  the  jury.     State  v.  May,  15-328. 

Where  a  judge  commits  an  error  in  excluding  or  admitting  evidence, 
it  is  his  duty  to  correct  it  before  the  jury  retire.    Gilbert  v.  James,  86-244. 

If  a  judge  make  a  slip  in  a  remark  in  presence  of  the  jury,  he  can  cor- 
rect it  by  proper  instruction.     State  v.  McNair,  93-628. 

While  the  charge  to  the  jury  may  be  incorrect  in  part,  a  new  trial  will 
not  be  granted  if  the  trial  jud^e  in  a  subsequent  part  of  the  charge  cor- 
rects it  and  leaves  the  matters  in  controversy  fairly  to  the  jury.  State  v. 
Keen,  95-646;  Lewis  v.  Railroad,  95-179. 

The  judge's  charge  construed  by  the  context. — The  judge's  charge  must 
be  construed  with  reference  to  the  context.  State  v.  Boon,  82-637;  State 
v.  Tilly,  25-424. 

If  the  jury  find  an  issne  of  law  correctly,  it  cnres  the  error  of  the  jndge.  — 
If  a  jury  decide  correctly  a  question  of  law,  improperly  left  to  them  by 
the  court,  the  verdict  cures  the  error  of  the  court.  Glenn  v.  Railroad, 
63-5^0;  Terry  v.  Railroad,  91-236;  Moore  v.  Parker,  91-275. 

What  are  the  boundaries  of  a  contract  of  land,  is  a  question  of  law. 
But  if  the  judge  below  leaves  such  question  to  the  jury,  and  they  find 
the  law  as  his  Honor  ought  to  have  held,  no  advantage  can  be  taken  of 
his  Honor's  charge.    Johnson  v.  Ray,  72-273. 

If  the  judge  lays  down  the  law  incorrectly,  but  the  jury  find  it  prop- 
erly, the  error  is  cured  by  thq  verdict.     State  v.  Grady,  83-643. 

The  weight  of  evidence. — The  weight  of  testimony  is  exclusively  for  the 
jury  to  consider.  Its  nature,  relevancy  and  tendency,  it  is  the  duty  of 
the  judge  to  explain  to  them.     State  v.  Moses,  13-452. 

Error  most  be  pointed  out. — It  is  the  duty  of  the  appellant  to  show  error, 
and  if  the  court  cannot  see  from  the  record  that  a  charge  given  to  the 
jury  is  erroneous,  it  will  not  grant  a  new  trial.  Deming  v.  Gainey, 
95-528;  Sou therland  V.  Railroad,  106-100. 

Nothing  to  the  contrary  appearing,  it  will  be  presumed  the  judge  gave 
the  instructions  properly  applicable  to  the  facts,  as  disclosed  by  the  evi- 
dence.    State  V.  Dickerson,  98-708. 
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Where  the  judge's  charge  involves  a  series  of  distinct  propositions,  the 
errors  alleged  must  be  distinctly  pointed  out,  or  they  will  not  be  noticed. 
Leak  v.  Covington,  99-559. 

Immaterial  error. — A  charge  which  is  in  part  erroneous,  but  which  calls 
the  attention  of  the  jury  fairly  to  the  material  questions  on  which  they 
are  to  pass,  is  no  ground  for  a  new  trial.     Dills  v.  Hampton,  92-565. 

A  material  instruction  to  the  jury  upon  an  immaterial  issue  will  not 
be  considered  material  unless  it  prejudiced  the  action  of  the  jury  in 
passing  upon  the  other  issues.    Jones  v.  Call,  93-170. 

An  erroneous  instruction  to  the  jury  upon  an  immaterial  aFpect  of  the 
case,  which  does  not  appear  to  have  misled  the  minds  of  the  jury  from 
the  real  issue,  is  not  sufficient  ground  for  a  new  tnal.  Mitchell  v.  Hog- 
gard,  108-353;  State  v.  Gardner,  94-953- 

Instmctions  should  he  npon  the  isBues,  and  not  generally. — A  charge  that  if 
the  jury  believe  a  certain  state  of  facts  the  plaintiff  is  not  entitled  to 
recover,  while  it  was  proper  upon  the  general  issues  submitted,  under 
the  old  practice,  is  confusing  when  applied  to  our  present  system.  The 
loose  practice  in  this  respect  should  be  discontinued.  McDonald  v.  Car- 
son, 94-497;  Farrell  v  Railroad,  102-390. 

No  instruction,  terminating  in  telling  the  jury  the  plaintiff  cannot 
recover,  is  in  form  to  meet  the  issues  of  fact,  nor  should  it  be  given. 
Hardin  v.  Ledbetter,  103-90. 

Charge  not  to  be  on  a  state  of  fkcts  not  estjtblished. — It  is  not  error*  for  the 
judge  to  refuse  to  charge  upon  a  state  of  facts  not  established  by  the 
evidence  in  the  case.  State  v.  Clara,  53-25;  State  v.  Cain,  47-201;  State 
V.  Rush,  34-382;  State  v.  Hargett,  65-669;  Wilson  v.  HoUey,  66-407. 

Charge  should  be  on  the  whole  case. — It  is  not  the  duty  of  the  judge  to 
state  the  law  on  any  selected  fact,  but  to  charge  the  law  upon  the  whole 
case.     Wilson  v.  W^hite,  80-280. 

Charging  an  universally  admitted  proposition. — It  is  not  error  for  the  judge 
to  state  to  the  jury  a  proposition  which  is  universally  admitted,  and  so 
it  is  not  error  for  him  to  say  to  them,  that  the  testimony  of  a  witness 
who  proved  a  good  character,  is  entitled  to  more  weight  than  the  testi- 
mony of  one  who  har.  been  shown  to  be  of  bad  character.    State  v.  Gay, 

94-815. 

Omission  to  charge. — A  judge  is  not  bound  to  charge  on  all  the  points 
of  a  case.  He  may  be  silent  as  to  a  point,  unless  called  upon  by  a  party 
to  charge  upon  it.  But  it  is  error  to  pass  over  a  preliminary  point  to 
charge  upon  another  which  could  not  arise  till  the  first  point  was  dis- 
posed of.     McNeill  V,  Massey,  10-91. 

While  in  the  absence  of  a  prayer  for  instructions,  the  omission  of  a 
judge  to  charge  in  a  particular  way  is  not  assignable  as  error,  yet  if  he 
undertake  to  state  the  law,  and  omit  an  essential  ingredient  it  is  fatal. 
State  V.  Austin,  79-624 ;  Bynum  v.  Bynum,  33-632 ;  State  v.  0*Neal, 
29-251;  State  V.  Johnson,  23-354;  Pierce  v.  Alspaugh,  83-258. 

The  omission  to  callthe  attention  of  the  jury  to  the  evidence  brought 
out  by  the  cross-examination,  is  not  error,  where  counsel  did  not  call 
the  court's  attention  to  it,  and  the  jury  were  charged  to  base  their  ver- 
dict on  all  the  evidence.     State  v.  Reynolds,  87-544. 

An  omission  of  the  judge  to  charge  the  jury  upon  a  particular  point 
is  not  error  unless  asked  to  do  so  and  this  is  not  changed  by  The  Code, 
412  (3).  Terry  v.  Railroad,  91-236;  Brown  v.  Calloway,  90-118;  Fry  v. 
Currie,  91-436;  Branton  v.  0*Briant,  93-99;  King  v.  Blackwell,  96-322; 
State  V.  Bailey,  100-528;  Bethca  v.  Railroad,  106-279. 
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It  is  not  error  in  the  judge  to  omit  to  charge  the  jury  upon  matters 
of  law  which  can  only  arise  upon  the  verdict,  and  have  no  bearing  on 
the  questions  to  be  considered  by  the  jury.  Dupree  v.  Insurance  Co., 
92-417. 

It  is  not  error  for  a  judge  not  to  charge  the  jury  upon  a  point  which 
counsel  did  not  make  at  the  trial.    Thornburg  v.  Mastin,  93-258. 

It  is  too  late,  after  verdict,  to  except  because  the  judge  did  not  give 
the  jury  instructions  to  which  the  party  was  entitled  had  he  requested 
them  in  apt  time,  or  because  the  judge  did  not  correctly  recapitulate 
the  testimony.    State  v.  Debnam,  98-712;  State  v.  Nicholson,  85-549. 

See  2  412  (3),  ante^  and  cases  cited. 

Qnantimi  of  proof  in  equity  caset. — A  court  will  only  correct  a  mistake 
in  a  written  instrument  upon  strong,  clear  and  convincing  proof,  and  it 
is  error  to  leave  such  issue  to  the  jury  to  be  found  upon  the  preponder- 
ance of  evidence.  The  jury  should  not  find  issues  of  fact  in  equitable 
actions  on  less  evidence  than  a  chancellor  would  require.     Ely  v.  Early, 

94-1. 

Under  the  present  practice,  where  a  party  claims  under  a  lost  deed,  it 

is  not  error  for  the  trial  judge  to  charge  the  jury  that  the  lost  deed  could 

only  be  established  by  clear  and  satisfs^ctory  proof.'    Loftin  v.  Loflin, 

96-94. 

While  a  chancellor  would  require  very  strong  evidence  to  rebut  the 
fact  of  marriage  where  the  parties  have  lived  together  as  man  and  wife, 
and  have  generally  been  so  reputed  to  be,  after  the  death  of  one  of  them, 
it  is  error  for  the  judge  to  charge  the  jury  that  they  must  be  governed 
by  this  rule.     Ferrall  v.  Broadway,  95-551. 

The  rules  as  to  the  quantum  and  quality  of  proof  required  in  certain 
classes  of  cases  laid  down  in  Harding  v.  Long,  103-1  ;  Brown  v.  Mitchell, 
102-347,  and  Ely  v.  Early,  94-1,  will  be  adhered  to  without  modification. 
Berry  v.  Hall,  105-154. 

What  effect  is  to  be  given  to  testimony  competent  in  law  to  establish 
a  fact  must  be  left  to  the  jury,  but  opinions  of  chancellors,  when  per- 
forming the  functions  of  a  jury,  as  well  as  a  judge,  upon  particular  states 
of  fact,  must  not  be  mistaken  for  rules  of  evidence  and  applied  where 
the  facts  in  evidence  before  a  jury  are  analogous.  This  cannot  be  done 
without  invading  the  province  of  the  jury.     Ibid. 

If  there  be  evidence  tending  to  establish  any  fact  that,  if  proven  or 
admitted,  would  raise  the  presumption  that  the  transaction  was  fraudu- 
lent, as  alleged,  the  trial  judge  may,  of  his  own  motion,  and  must,  if 
requested  in  apt  time,  or  if  it  be  essential  to  a  proper  understanding 
of  the  application  of  the  law  to  the  testimony,  instruct  the  jury  as  to  its 
weight;  but  he  is  not  at  liberty  to  say  to  the  jury  that  any  fact,  proved 
or  admitted,  that  does  not,  in  law,  raise  a  presumption  of  the  truth  of 
the  allegation  of  fraud,  is  a  strong  circumstance  tending  to  establish  it. 
Ibid, 

Interest. — A  judge  has  no  right  to  leave  it  to  the  jury  to  give  the  plain- 
tiff interest  or  not,  as  they  may  think  proper.  He  should  have  instructed 
them  that  if  they  found  that  the  defendant  owed  the  principal  money 
demanded,  the  plaintiff  was  entitled  to  interest  from  the  time  it  was  due. 
Barlow  v.  Norfleet,  72-535. 

•S?^  W  530  aud  531,  posty  and  cases  cited. 

Threat  not  to  diecharge  jury. — Where  the  judge  says  to  the  jury,  *'  It  is 
a  plain  case,  and  if  you  do  not  agree  I  will  detain  you  till  Saturday 
night,**  it  is  a  clear  violation  of  this  section.     Nash  v.  Morton,  48-3. 

It  is  not  error  to  tell  the  jury  that  if  they  do  not  agree  they  will  be 
kept  together  till  the  end  of  the  term.  Hannon  v.  Grizzard,  89-115; 
Osborne  v.  Wilkes,  108-651. 
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Removal  of  jury. — The  presiding  judge  may,  when  he  thinks  the  inter- 
ests of  justice  require,  direct  that  the  jury  be  removed  from  the  court-' 
room  while  a  proposition  to  introduce  evidence  involving  a  statement  of 
the  matters  proposed  to  be  proved  is  being  debated.  Ordinarily,  this  is 
a  matter  of  discretion,  but  its  exercise,  under  some  circumstances,  may 
be  subject  to  review  upon  appeal.     State  v.  Moore,  104-743. 

Charge  not  explicit. — A  proposition  of  law  g^ven  in  a  charge  to  the  jury, 
which  is  in  terms  too  comprehensive  or  without  its  necessary  limitations, 
cannot  be  assigned  for  error  if  it  be  appropriate  to  the  case  and  not  cal- 
culated to  mislead.     McLeod  v.  Bullard,  86-210. 

Where  a  judge  deals  in  generalities,  merely  reading  "head-notes"  of 
reported  cases,  without  making  any  application  of  them  to  the  facts  of 
the  case,  it  is  not  a  compliance  with  the  statute.     State  v.  Jones,  87-547. 

In  an  action  against  physician  for  malpractice,  the  court  charged  the 
jury  that  "ordinary  skill  "  was  the  skill  which  a  surgeon  would,  under 
the  circumstances  of  the  case,  reasonably  use  in  treating  the  case,  and 
left  the  facts  to  the  jury:  Held^  that  the  failure  to  give  more  explicit 
instructions,  in  the  absence  of  a  prayer  to  that  effect,  was  not  such  error 
as  would  warrant  a  new  trial.     Boon  v.  Murphy,  108-187. 

^^  W  409  and  312  ^3).  dnie,  aqd  Judge's  Charge,  Battle's  Digest,  vol.  2, 
pp.  1000-1017. 

Sec.  4:14.   Judge  to  j}ut  Ms  intitructiotis  in  writing,    C  C.  JP., 
s.2:i8.    1885,  c.  131. 

Every  judge,  at  the  request  of  any  party  to  an  action  on 
trial,  made  at  or  before  the  close  of  the  evidence,  before 
instructing  the  jury  on  the  law,  shall  put  his  instructions 
in  writing  and  read  them  to  the  jury;  he  shall  then  sign 
and  file  them  with  the  clerk  as  a  part  of  the  record  of  the 
action. 

Ch.  /J7,  acts  j8^8^: 

Whenever  a  judge  shall  put  his  instructions  to  the  jury 
in  writing,  either  of  his  own  will  or  at  the  request  of  any- 
party  to  an  action  on  the  trial,  he  shall,  at  the  request  of 
either  party  to  the  action,  allow  the  jury  to  take  his 
instructions  with  them  on  their  retirement,  and  the  jury- 
shall  return  said  instructions  with  their  verdict  to  the  court. 

If  asked  in  apt  time. — At  the  request  of  a  party  to  the  action,  in  apt 
time,  it  is  the  duty  of  the  judge  to  put  his  instructions  in  writing  and 
read  them  to  the  jury.  But,  where  the  oral  instructions  to  the  jury  do 
not  differ  from  those  set  out  in  the  written  charge,  exception  to  the  oral 
charge  is  not  ground  for  a  new  trial.     Currie  v.  Clark,  90-355. 

V^hen  recjuested  to  do  so  in  apt  time,  the  judge  must  put  in  writing  so 
much  of  his  charge  as  embodies  principles  of  law,  but  he  cannot  be 
forced  to  put  the  recapitulation  of  the  evidence  in  writing,  Dupree  v. 
Insurance  Co.,  92-417. 
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When  it  appears  from  inspection  of  the  record  that  the  court  below 
refused  to  put  its  charge  in  writing,  at  the  request  of  one  of  the  parties 
made  in  apt  time,  a  new  trial  will  be  granted  by  the  supreme  court. 
Drake  v.  Connelly,  107-463. 

The  charge  must  be  put  in  writing  if  requested  in  apt  time.  Lowe  v. 
Elliott,  107-718. 

See*  415.    Counsel  to  put  their  prayers  for  instructiou  in 
writing.    C.  C.  P.,  s.  239. 

Counsel  praying  of  the  judge  instructions  to  the  jury, 
shall  put  their  requests  in  writing  entitled  of  the  cause  and 
sign  them  ;  otherwise  the  judge  may  disregard  them  ;  they 
shall  be  filed  with  the  clerk  as  a  part  of  the  record. 

SaquMt  to  charge  must  be  in  writixig,  and  at  or  befbre  dose  of  evidence.— 
Prayers  for  instructions  should  be  asked  at  the  close  of  the  evidence. 
They  can  only  be  asked  afterwards  by  leave  of  the  court,  Powell  v. 
Railroad,  68-395;  Taylor  v.  Plummer,  105-56;  Marsh  v.  Richardson, 
106-548;  Grubbs  v.  Insurance  Co.,  108-^472;  Davis  v.  Council,  92-725; 
State  v.  Rowe,  98-629. 

Prayers  for  instruction  must  be  in  writing.  Lowe  v.  Elliott,  107-718; 
Pleasants  v.  Railroad,  95-195. 

A  party  only  has  the  right  to  ask  for  special  instructions  before  the 
case  is  g^ven  to  the  jury,  but  if  after  the  jury  have  retired,  the  court 
should  recall  them  and  instruct  them  further,  the  defendant  can  except 
if  the  charge  is  incorrect.     State  v.  Barbee,  92-820. 

It  is  too  late  to  ask  an  instruction  that  there  was  no  evidence  to  sus- 
tain a  verdict  on  a  certain  issue  after  the  verdict  has  been  rendered. 
Owens  v.  Phelps.  95-286. 

If  a  party  desires  the  entire  testimony,  or  any  specific  part  thereof, 
recapitulated  to  the  jury,  he  should  make  the  request  in  apt  time  and 
before  verdict.     Boon  v.  Murphy,  108-187. 

Oral  prayers  for  initractions. — The  judge  may  disregard  oral  prayers  for 
special  instructions.     State  v.  Horton,  100-443. 

Instructions  need  not  be  in  the  very  words  asked. — If  a  prayer  for  instruc- 
tion is  given  substantially  in  the  charge,  though  not  in  the  very  words 
asked,  it  is  sufficient.  Burton  v.  March,  51-409;  State  v.  Brantley, 
63-518;  State  v.  Scott,  64-586;  Brink  v.  Black,  77-59;  State  v.  Boon, 
82-637;  State  V.  Hinson,  83-640;  Patterson  v.  Mclver,  90-493;  State  v. 
Anderson,  93-732;  McDonald  v.  Carson,  94-497;  Clements  v.  Rogers, 
95-248;  State  v.  Jones  97-469;  Carlton  v.  Railroad;  104-365;  Bethea  v. 
Railroad,  106-279;  Everett  v.  Williamson,  107-204;  Thompson  v.  Tele- 
graph Co.,  107-449;  State  V.  Brabham,  108-793. 

A  judge  need  not  give  the  instructions  in  the  very  words  asked,  even 
when  correct  in  law.  But  he  shall  declare  the  law  as  applicable  to  the 
factS'in  proof,  and  to  any  reasonable  inference  from  them.  *  Rencher  v. 
Wynne.  86-268. 

A  judge,  in  granting  a  prayer  for  certain  instructions,  may  add  thereto 
any  explanation  as  to  the  law  bearing  upon  the  facts  embraced  in  the 
inslruptions.     Overcash  v.  Kitchie,  89-384. 

The  judge  is  not  required  to  give  instructions  asked,  and  to  which  the 
party  is  entitled,  in  the  words  or  in  the  order  in  which  they  are  pre- 
sented; it  is  sufficient  if  they  are  substantially  given.  State  v.  Brewer, 
98-607;  State  V.  McNeil,  92-812;  Newby  v.  Harrell,  99-149. 
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If  the  judge,  while  not  giving  a  special  instruction  in  the  very  words. 
puts  the  defence  raised  therein  distinctly  to  the  jury,  there  is  no  cause 
for  complaint.     Conwell  v.  Mann,  100-234. 

Instructions  properly  reftued. — It  is  not  error  in  a  judg[e  to  refuse  to 
charge  abstract  principles  of  law  which  have  no  application  to  the  case. 
State  v.  Speaks,  94-865;  State  v.  Hunter,  94-829;  Staton  v.  MuUis,  92- 
623;  State  V.  Jones,  97-469;  Carpenter  v.  Tucker,  98-316;  Leach  v.  Linde, 
108-547;  State  V.  Smith,  100-550. 

It  is  not  error  for  the  judge  to  refuse  to  charge  upon  a  hypothetical 
case  which  does  not  appear  in  the  evidence.  State  v.  Anderson,  93-732; 
Leak  v.  Covington,  95^-559;  State  v.  Lambert,  93-618. 

It  is  not  error  for  the  court  to  refuse  a  prayer  for  instructions,  not 
warranted  by  any  view  of  the  evidence,  St^te  v.  Starnes,  94-973;  State 
V.  Gooch,  94-987. 

It  is  not  error  for  the  court  to  refuse  to  charge  the  jury  upon  a  point 
not  raised  by  the  pleadings,  and  upon  which  there  is  no  controversy, 
Lewis  V.  Railroad,  95-179. 

Where  it  was  a  disputed  question  in  the  case  whether  a  mortgagor 
lived  in  one  county  or  the  other,  a  prayer  for  instructions  which  assumes 
that  he  resided  in  one  of  the  counties,  was  properly  refused.  Weisen- 
field  V.  McLean,  96-248. 

It  is  not  "error  for  the  trial  judge  to  refuse  to  charge  that  certain  acts 
or  omissions  of  the  plaintiff  amount  to  contributory  negligence,  when 
the  evidence  in  regard  to  them  is  conflicting.     Scott  v.  Railroad,  96-428. 

It  is  not  error  for  the  trial  judge  to  refuse  to  tell  the  jury  that  the 
witness  had  testified  to  certain  facts,  when  his  notes  do  not  show  any 
such  testimony,  and  he  has  no  recollection  of  it.  It  is  entirely  proper 
for  him  to  leave  the  matter  to  the  jury  to  remember  what  the  evidence 
was.     Spence  v.  Baxter,  95-170. 

Where  the  evidence  presents  the  case  to  the  jury  in  two  aspects,  it  is 
not  error  in  the  trial  judge  to  refuse  a  prayer  for  instructions,  which 
would  present  the  case  to  the  jury  only  in  one  aspect.  Porter  v.  Rail- 
road, 97-46. 

It  is  not  the  duty  of  the  judge  to  charge  the  jury  upon  a  single  selected 
fact,  nor  is  he  bound  to  charge  in  the  language  ask  for  m  a  special 
instruction.     Michael  v.  Foil,  100-178. 

A  prayer  for  instructions  to  the  jury  from  the  defendant  that  upon 
the  whole  evidence  the  plaintiff  is  not  entitled  to  recover,  is  not  proper 
under  the  present  system  of  practice.  Now  the  jury  do  not  find  for  the 
one  party  or  the  other,  as  formerly,  but  respond  to  certain  issues,  and 
upon  their  findings  on  these  issues,  the  rights  of  the  parties  depend. 
McDonald  v.  Carson,  94-497- 

Instmctions  improperly  reftued. — When  a  party  prays  for  instruction  to 
which  he  is  entitled,  it  is  error  to  refuse  it.  The  court^  however,  is  not 
required  to  adopt  the  words  of  the  instruction  asked,  but  it  is  error  to 
change  its  sense,  or  to  so  qualify  it  as  to  weaken  its  force.     Brink  v. 

Black,  77-59- 

Where  a  defendant  asks  a  special  instruction  to  the  jury  upon  an  aspect 
of  the  case  which  is  presented  by  the  evidence,  which  the  court  does  not 
give,  it  is  error,  and  entitles  the  defendant  to  a  new  triaL  State  v.  Gas- 
kins.  93-547. 

Where,  in  an  action  against  a  telegraph  company  for  damages  for  fail- 
ure to  send  a  message  in  time,  the  court  failed  to  instruct  the  jfiry,  in 
response  to  a  prayer  of  defendant,  whether  or  not  they  would  be  at  lib- 
erty to  give  the  plaintiff  damages  for  mental  suffering,  unaccompa- 
nied by  any  other  injury,  or  wliether,  if  damages  could  not  be  assessed 
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for  that  cause,  the  testimony  tended  to  show  any  concomitant  wrong  to 
the  person  :  Held,  to  be  error.    Thompson  v.  Telegraph  Co.,  106-549. 

It  must  appear  tliat  a  proper  prayer  was  granted. — When  a  party  asks  a 
prayer  for  instruction,  to  which  he  is  entitled,  it  must  appear  that  it  was 
given  either  as  asked  or  was  substantially  given  in  the  charge,  if  the 
appellant  excepted  to  the  refusal.  McParland  v.  Improvement  Co., 
107-368. 

A  party  cannot  except,  when. — A  party  cannot  except  to  an  instruction 
asked  by  himself.  Buie  v.  Buie,  24-87;  Moore  v.  Parker,  91-275;  Thomp- 
son V.  Telegraph  Co.,  107-449;  Greenleaf  v.  Railroad,  91-33. 

Eifoct  of  certain  prayers, — When  the  judge  is  requested  to  charge  that 
there  is  no  evidence  of  a  fact  in  issue,  the  evidence  most  favorable  to 
the  opposite  party  must  be  considered  alone,  and  if  there  is  any  evidence 
at  all  to  establish  such  fact  the  charge  must  be  refused.  State  v.  Home, 
92-805. 

Where  a  party  asks  the  court  to  charge  the  jury  that,  if  the  other  party 
has  not  satisfied  them  by  a  preponderance  of  evidence,  they  should  find 
a  certain  way,  it  is  an  admission  that  there  is  some  evidence  to  go  to  the 
juiy  to  prove  the  fact.     Owens  v.  Phelps,  95-286. 

Fuller  or  more  specific  instmctions  must  be  asked  for,  if  desired.— On  the 
trial  of  an  action,  if  either  party  desires  fuller  or  more  specific  instructions 
than  the  court  has  given,  it  is  his  duty  to  ask  for  them.  Morgan  v. 
Smith.  77-37;  King  v.  Blackwell,  96-322. 

The  trial  judge  is  not  required,  in  the  absence  of  a  prayer  for  special 
instructions,  to  present  the  evidence  in  his  charge  in  every  possible 
aspect.  If  the  parties  desire  more  specific  instructions,  they  must  ask 
for  them  at  the  proper  time.  Morgan  v.  Lewis,  95-296  ;  Boon  v.  Murphy, 
108-187;  Willey  v.  Railroad,  96-408,  and  cases  there  cited. 

BeAual  of  prayer  deemed  excepted  to. — The  refusal  or  failure  of  the  judge 
to  give  an  instruction  specially  prayed  in  zvriiing^  and  in  apt  time,  is 
"deemed  excepted  to."  McKinnon  v.  Morrison,  104-354;  Taylor  v. 
Plummer,  105-56. 

See  }§  409,  412  (3)  and  413,  ante. 


CHAPTER  FOUR. 
TRIAL  BY  THE  COURT. 


Section. 

416.  Trial  by  jury,  how  waived. 

417.  On  trial  by  the  court,  judg- 

ment, how  given. 


Section. 

418.  Exceptions ;   how  and  when 

taken. 

419.  Proceedings  upon   judgment 

on  issue  of  law. 


Sec.  416,    Trial  by  Jury,  how  waived.    C.  C  P.,  «•  240, 

Trial  by  jury  may  be  waived  by  the  several  parties  to  an 
issue  of  fact,  in  actions  on  contract,  and  with  the  assent  of 
the  court  in  other  actions  in  the  manner  following : 


400  CI. ark's  code  of  civil  procedure. 

(i)  By  failing  to  appear  at  the  trial ; 

(2)  By  written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk ; 

(3)  By  oral  consent,  entered  in  the  minutes. 

Trial  by  jury,  how  waived. — There  are  three  modes  of  waiving  a  jury 
trial:  i,  by  default;  2,  by  written  consent;  and  3,  by  oral  consent 
entered  on  the  minutes  of  the  court. 

When  the  record  shows  that  a  reference  has  been  made,  it  imports 
that  every  condition  has  been  complied  with,  necessary  to  make  it 
effectual,  and  confers  upon  the  court  all  the  rights  and  duties  conferred 
upon  a  jury.  In  the  exercise  of  this  power  the  court  below  may  revise 
and  correct  its  own  findings,  and  to  that  end  may  invoke  the  aid  of  a 
jury  in  matters  of  doubt  and  conflicting  evidence,  and  it  may  direct  a 
^ury  to  find  either  a  general  or  special  verdict,  upon  all  or  any  of  the 
issues,  or  upon  any  particular  questions  of  fact,  all  of  which  findings 
shall  be  written  and  entered  on  the  record.     Armfield  v.  Brown,  70-27. 

In  injunction  proceedings,  if  the  allegations  of  the  complaint  are  not 
deuied  by  the  answer,  it  is  not  error  for  the  judge  to  refuse  to  place  the 
cause  on  the  docket  for  a  jurj'  trial.  Hettrick  v.  Page,  82-65;  Jones  v. 
Boyd,  80-258. 

Demurrer  to  the  evidence  "withdraws  a  cause  from  tlie  jury.  Nelson  v. 
Whitfield,  82-46. 

A  trial  by  jury  is  waived  by  a  reference  by  consent.  Grant  v.  Reese, 
82-72. 

A  reference  to  hear  and  determine  all  the  matters  in  controversy,  is  a 
waiver  of  a  trial  by  jury.     University  v.  Lassiter,  83-38. 

After  the  transfer  of  the  cause  to  the  civil  issue  docket,  an  agreement 
that  the  judge  may  find  the  facts,  or,  the  facts  being  agreed,  may  pro- 
nounce judgment,  cures  all  irregularities.     Foreman  v.  Hough,  98-386. 

See  §  398,  aniey  and  cases  cited. 

Waiver,  by  whom. — The  cojisent  to  waive  a  jury  trial  may  be  made  by 
counsel  without  special  authority.     Stevenson  v.  Felton,  99-58. 

It  is  competent  for  the  attorney  and  guardian  ad  litem,  to  waive  a  jury 
trial  for  infants,  even  where  they  have  not  been  regularly  served  with 
summons.     White  v.  Morris,  107-92. 

Where  parties  agree  to  a  particular  mode  of  trial,  they  are  bound  by  it. 
Runnion  v.  Ramsay,  93-410. 

Where,  by  consent,  the  court  tries  the  issnes  of  fkct. — When  the  parties 
consent  that  the  court  may  try  issues  of  fact,  it  confers  upon  the  judge 
all  the  rights  and  duties  of  a  jury.  He  may  revise  and  correct  his  own 
findings  and  invoke  the  aid  of  a  jury,  and  may  direct  a  general  or  special 
verdict  upon  all  or  any  issues  or  upon  any  question  of  fact,  all  of  which 
findings  shall  be  written  and  entered  of  record.  Armfield  v.  Brown, 
70-27. 

Where  a  jury  is  waived,  and  the  judge  tries  the  facts,  errors  committed 
by  him  in  the  reception  or  rejection  of  evidence  are  reviewable  upon 
appeal.  The  admission  of  irrelevant  testimony  is  not  ground  for  a  new 
trial  if  it  is  apparent  that  it  was  harmless.     Puffer  v.  Baker,  104-148. 

When  a  trial  by  jury  is  waived,  the  court  should  find  the  facts  and 
state  its  conclusion  separately,  in  writing,  and  then  enter  judgment  in 
accordance  therewith.  But,  where  the  court  simply  resp>onded  formally 
to  the  issues,  and  directed  judgment,  to  which  no  exception  was  taken 
and  no  assignment  of  error  was  made,  the  judgment  will  be  affirmed. 
Parks  V.  Davis,  98-481. 
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Where  a  trial  by  jury  having  been  waived,  the  court  adopted  the  find< 
ings  of  fact  and  conclusions  of  law  of  a  referee  to  whom  the  case  had 
been  referred  by  consent,  and  also  responded  to  issues  framed  by  itself, 
while  this  was  not  a  formal  compliance  with  the  statute,  yet,  if  from  the 
record  it  can  be  seen  what  facts  were  found  and  what  conclusions  the 
court  made  thereon,  the  judgment  will  be  affirmed.  Silver  Valley  Co.  v. 
Baltimore  Smelting  Co.,  99-445. 

If  the  judge  finds  the  facts,  and  there  be  no  objection,  it  must  be  pre- 
sumed it  was  with  consent  of  all  parties.     White  v.  Morris,  107-92. 

Judge  can  only  pass  apon  itsaes  of  fiict  when  a  jury  trial  is  waived. — When 
an  issue  of  fact  is  raised,  involving  the  merits  of  the  controversy,  and 
the  defendant,  in  apt  time,  demands  a  jury  to  try  that  fact,  it  is  error  in 
the  presiding  judge  to  refuse  such  demand  and  try  the  issue  himself. 
Isler  V.  Murphy,  71-436. 

The  judge  can  only  pass  upon  issues  of  fact  when  a  jury  trial  is 
waived  as  required  by  this  section.  Chastain  v.  Martin,  81-51;  Leggett 
V.  Leggett,  60-420. 

Where  issues  of  fact  are  raised  by  the  pleadings,  it  is  error  for  the 
judge  to  decide  the  action  without  submitting  these  issues  to  a  jury, 
unless  both  sides  consent  that  he  shall  decide  the  whole  case,  both  on 
the  law  and  the  facts.     Wilson  v.  Bynum,  92-717. 

Findings  reviewed,  when. — ^The  findings  and  conclusions  of  the  judge, 
in  a  case  under  this  section,  will  not  be  reviewed  except  on  exceptions 
aptly  taken,  or  when  error  is  distinctly  pointed  out.  Chastain  v.  Cow- 
ard, 79-543- 

The  suprepie  court  will  not  review  the  finding  of  the  court  below  on  the 
ground  Uiat  it  was  against  the  weight  of  the  testimony.  Under  this 
section,  such  finding  is  conclusive  as  to  issues  of  fact,  subject  only  to 
the  exception  (i)  that  there  was  no  evidence  to  support  it;  (2)  that  incom- 
petent evidence  was  admitted;  (3)  that  some  material  fact  was  left  out 
of  consideration.     Fertilizer  Co.  v.  Reams,  105-283;  Branton  v.  0*Briant, 

93-99- 

Vew  trial,  if  granted,  must  be  by  a  jury,  nnless  again  waived. — Where  a 
trial  by  jury  is  waived,  and  the  facts  and  the  law  are  found  by  the  judge, 
and  his  conclusions  of  law  are  reversed  on  appeal,  the«court  below  can- 
not proceed  to  judgment  on  the  facts  found  in  the  first  trial,  but  the 
case  must  be  submitted  to  a  jury,  unless  otherwise  agreed  by  the  parties. 
Isler  y.  Koonce,  83-55;  Benbow  v.  Robbins,  72-422. 

Sec.  417*    On  tricU  by  the  court ,  judgment,  how  to  he  given. 
C\  C.  JP.,  8.  241. 

Upon-  the  trial  of  a  question  of  fact  by  the  court,  its 
decision  shall  be  given  in  writing,  and  shall  contain  a 
statement  of  the  facts  found,  and  the  conclusions  of  law, 
separately;  and,  upon  a  trial  of  an  issue  of  law,  the  decision 
shall  be  made  in  the  same  manner,  stating  the  conclusions 
of  law.  Such  decision  shall  be  filed  with  the  clerk  during 
the  court  at  which  the  trial  takes  place.  Judgment  upon 
the  decision  shall  be  entered  accordingly. 

26 
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Findings  of  fiust  final. — ^The  finding  of  the  court  upon  such  questions  of 
fact  is  finaL     McAden  v.  Banister,  63-478/ 

The  findings  of  the  judge  of  the  superior  court  on  questions  of  fact 
properly  submitted  to  his  decision  in  a  cause  of  purely  legal  cognizance 
are  as  inviolable  as  the  verdict  of  a  jury,  and  cannot  be  reversed  on 
appeal.     Greensboro  v.  Scott,  84-184;  Burke  v.  Turner,  85-500. 

Findings  of  fact  by  the  judge  are  reviewable  only  in  equity  cases. 
Jones  v.  Boyd,  80-258. 

Findings  on  mixed  questions  of  fcust  and  law. — A  judge  of  the  superior 
court,  in  passing  upon  a  mixed  question  of  law  and  fact,  should  state 
the  facts  found,  and  the  conclusions  of  law,  separately.  Fourshee  v. 
Pattershall,  67-453. 

The  power  of  the  supreme  court  to  review  such  mixed  questions  of 
law  and  fact,  decided  by  the  judge  below,  is  also  argued  at  considerable 
length,  by  Rodman,  J.,  in  the  a&ve  case.  See,  also,  Heilig  v.  Stokes, 
63-612,  and  Clegg  v.  White  Soapstone,  Co.,  66-391. 

Facts  not  folly  fSonnd. — If  the  facts  are  not  found  fully  by  the  judge,  to 
whom  a  case  is  referred  under  this  section,  so  that  his  conclusions  of 
law  can  be  reviewed  on  appeal,  the.  case  will  be  remanded.  Straus  v. 
Beardsley,  79-59. 

Called  to  the  attention  of  the  superior  conrt  judges. — The  requirements  of 
this  section  are  called  by  the  court  to  the  attention  of  the  judges  of  the 
superior  court.    Jacobs  v.  Burgwyn,  63-196. 

This  section  not  applicable. — This  section  is  not  applicable  to  a  motion  to 
vacate  a  warrant  of  attachment.     Millhiser  v.  Balsley,  106-433. 

Note. — Section  416  applies  to  findings  by  the  court  upon  issues  of 
fact  when  a  jury  is  waived.  This  section  applies  to  findings  of  ques- 
tions of  fact,  other,  however,  than  the  incidental  questions  of  fact  aris- 
ing upon  provisional  remedies. 

Sec.  418.    Elxceptions,   how  and  when  iaken.    C.  C  -P.,  «. 
242. 

(i)  For  the  purposes  of  an  appeal,  either  party  may  except 
to  a  decision  on  a  matter  of  law  arising  upon  such  trial 
within  ten  days  after  the  judgment,  in  the  same  manner 
and  with  the  same  effect  as  upon  a  trial  by  jurj' :  /V^?- 
mded^  that  where  the  decision  does  not  authorize  a  final 
judgment,  but  directs  further  proceedings  before  a  referee 
or  otherwise,  either  party  may  except  thereto,  and  make  a 
case  or  exception  as  above  provided  in  case  of  an  appeal, 

(2)  And  either  party  desiring  a  review,  upon  the  evi- 
dence appearing  on  the  trial  of  the  questions  of  law,  may 
at  any  time  within  ten  days  after  the  judgment,  or  within 
such  time  as  may  be  prescribed  by  the  rules  of  the  court, 
make  a  case  or  exceptions  in  like  manner  as  upon  a  trial 
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by  jury,  except  that  the  judge,  in  settling  the  case  must 
briefly  specify  the  facts  found  by  him,  and  his  conclusions 
of  law. 

SxceptioBfl  muBt  be  distinctly  set  out. — Exceptions  taken  *must  be  dis- 
tinctly set  out,  together  with  the  facts  upon  which  they  depend.  Meek- 
ins  V.  Tatem,  79-546;  Williamson  v.  Canal  Co.,  78-156. 

Too  late  to  except. — After  the  filing  of  a  referee's  report,  it  was  agreed 
that  the  cause  should  be  tried  by  the  court,  without  a  jury,  upon  the 
evidence  taken  and  returned  by  the  referee,  and  it  was  so  tried  and 
determined,  the  court  adopting  some  of  the  referee's  findings  :  Heldy 
that  it  was  then  too  late  to  object  that  the  referee  had  exceeded  the 
scope  of  his  authority  under  the  order  of  reference;  nor  could  the 
objections  taken  to  the  reteption  and  rejection  of  evidence  before  the 
referee  be  insisted  upon,  unless  they  had  been  made  again  on  the  hear- 
ing before   the   court.     Silver  Valley  Co.   v.  Baltimore  Smelting  Co., 

99-445. 

The  poirt  that  there  is  no  eindence  to  support  the  findings  of  fact 

made  or  adopted  by  the  judge  below,  must  be  made  by  exception  filed 

and  called  to  the  attention  of  the  judge  during  the  term,  in  analogy  to 

a  motion  for  a  new  trial.     An  exception  based  on  such  grounds,  filed 

after  the  term,  under  Rule  27,  will  not  be  considered  in  the  supreme 

court  ;  although  the  exception,   that  there  is  no  evidence,  etc.,  is  one 

which  the  court  will  pass  upon  if  made  in  apt  time.     Battle  v.  Mayo, 

102-413. 

Findings  on  issues  of  fkct.— The  findings  of  fact  by  the  judge,  when  he 
is  authorized  by  law  or  the  consent  of  parties  to  pass  upon  them,  is 
as  conclusive  as  the  verdict  of  a  jury  upon  issues  submitted,  if  there  be 
evidence ;  if  there  be  no  evidence,  it  is  an  error  in  law,  open  to  correc- 
tion in  either  case,  to  find  them.     Bran  ton  v.  O' Brian  t,  93-99. 

Where,  in  a  suit  instituted  in  the  late  court  of  equity,  and  transferred 
to  the  superior  court  docket  under  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, the  parties  agreed  that  the  juage  should  find  the  facts,  and  that 
he  should  examine  witnesses  orally,  and  only  the  substance  of  the  oral 
evidence  was  sent  up  with  the  record,  the  right  to  have  the  findings  of  fact 
reviewed  by  the  supreme  court  is  waived.     Runnion  v.  Ramsay,  93-410. 

Findings  on  questions  of  &ct.— The  findings  of  fact  by  the  judge  on  ques- 
tions of  fact  in  a  cause  of  purely  legal  cognizance,  are  final,  and  not  sub- 
ject to  exceptions.  Burke  v.  Turner,  85-500;  Greensboro  v.  Scott, 
84-184;  McAden  v.  Banister,  63-478. 

Xaterial  Ikct  not  Ibnnd. — Where  the  case  is  left  by  consent  to  be  tried,  both 
as  to  the  facts  and  the  law  by  the  judge,  and  he  fails  to  find  some  material 
feet,  it  will  be  remanded,  in  order  that  such  may  be  found.  Knott  v. 
Taylor,  96-553. 

Attention  of  bar  called  to  this  section  by  the  court. — The  attention  of  the 
bar  is  called  to  this  section  by  the  court.    Jacobs  v.  Burgwyn,  63-196. 

Officers  not  entitled  to  costs,  when. — Officers  neglecting  these  provisions 
of  The  Code  are  not  entitled  to  costs.  Jacobs  v.  Burgwyn,  63-196;  Four- 
shee  V.  Pattershall,  67-453;  Green  v.  Castleberry,  70-20. 

8ec»  419^    Proceedings  upon  Judgment  on  issue  of  law,    C. 
C.  r.,  ».  243. 

On  a  judgment  for  the  plaintiff  upon  an  issue  of  law,  the 
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plaintiflf  may  proceed  in  the  manner  prescribed  by  the  first 
two  subdivisions  of  section  three  hundred  and  eighty-five, 
upon  failure  of  the  defendant  to  answer,  where  the  summons 
was  personally  served.  If  judgment  be  for  the  defendant 
upon  an  issue  of  law,  and  if  taking  of  an  account  or  the  proof 
of  any  fact  be  necessary  to  enable  the  court  to  complete 
the  judgment,  a  reference  or  assessment  by  jury  may  be 
ordered,  as  provided  in  section  three  hundred  and  eighty- 
six. 


CHAPTER  FIVE. 


TRIAL  BY  REFEREES. 


Section. 

420.  AU  issues  referable  by  con- 

sent. 

421.  When  reference  may  be  com- 

pulsorily  ordered. 


Section. 

422.  Mode  of  trial;  effect  of  report; 

review. 

423.  Referees,   how  chosen;    who 

may  be  referee;  report. 


Sec.  420*    AU  issues  referable  by  consent.    C,  C.  P.,  8«  244, 

All,  or  any,  of  the  issues  in  the  action,  whether  of  fact 
or  of  law,  or  both,  may  be  referred,  upon  the  written  consent 
of  the  parties,  except  in  actions  to  annul  a  marriage,  or  for 
divorce  and  separation. 

Beforence  by  consent. — A  reference  *by  consent  is  a  waiver  of  the  right 
to  a  jury  trial.  Klutts  v.  McKenzie,  65-102;  Green  v.  Castleberry, 
70-20;  Armfield  v.  Brown,  70-27;  Lippard  v.  Roseman,  70-34;  Keener 
v.  Finger,  70-35;  Lippard  v.  Roseman,  72-427;  Perry  v.  Tupper,  77-413; 
Atkinson  v.  Whitehead,  77-418;  Britt  v.  Benton,  79-177;  Overby  v.  Fay- 
etteville,  81-56;  Grant  v.  Reese,  82-72. 

A  reference  not  excepted  to  is  a  reference  by  consent,  and  neither 
party  is  entitled  to  a  jury.  Nissen  v.  Mining  Co.,  104-309;  Grant  v. 
Hughes,  96-177;  Harris  V.  ShaflFer,  92-30;  Rogers  v.  Bank,  108-574;  Arm- 
field  v.  Brown,  70-27;  White  v.  Utley,  86-415;  Atkinson  v.  Whitehead, 
77-418;  Smith  V.  Hicks,  108-248. 

A  consent  reference  does  not  deprive  the  court  of  jurisdiction  to  make 
orders.     The  action  is  not  referred.     McNeill  v.  Lawton,  97-16. 

Where  the  order  of  reference  was  as  follows,  '*  In  this  cause  the  order 
of  reference  heretofore  made  herein  having  been  mislaid,  it  is  agreed 
between  the  parties  that  D.  C,  clerk  of  this  court,  proceed  to  take  and 
state  an  account,"  and  "if  not  found,  that  an  order  be  made  as  of  the 
last  term  by  consent  according,*'  makes  a  reference  by  consent,  Vaughan 
V.  Lewellyn,  94-472. 
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It  is  proper  that  the  agreement  to  refer  should  specify  in  terms  the 
••issues  of  law  and  fact"  ;  but  where  the  purpose  is  obvious,  the  strict 
words  of  the  statute  will  not  be  required.     Morrisey  v.  Swinson,  104-555. 

BefeTtnce  by  eonsent  cannot  be  recalled. — A  reference,  by  consent,  cannot 
be  discontinued  by  the  court  at  its  discretion,  nor  vacated  at  the  demand 
of  one  of  the  parties.  It  may  terminate  by  the  death  of  the  referee,  or 
the  judge  may  remove  him,  for  good  cause  shown,  but  not  otherwise. 
Perry  v  Tupper,  77-413;  Stevenson  v.  Felton,  99-58;  Patrick  v.  Railroad, 
101-602;  Smith  V.  Hicks,  108-248. 

The  consent  of  a  party  once  given  to  a  reference  cannot  be  recalled. 
Flemming  v.  Roberts,  77-415;  White  v.  Utley,  86-415;  Morrisey  v.  Swin- 
son,  104-555- 

Entry  of  order  tnfflcient. — An  order  of  reference  by  consent  entered  of 
record  is  a  sufficient  compliance  with  the  statute  requiring  the  same  to 
be  in  writing.     White  v.  Utley,  86-415. 

Too  late  to  oliject,  when.— When  a  case  is  referred  without  the  written 
consent  of  the  parties  as  required  by  this  section,  and  both  parties  appear 
before  the  referee  and  examine  testimony,  and  the  report  is  afterwards 
made  and  confirmed  in  the  superior  coUrt,  and  a  judgment  given  upon 
it,  from  which  an  appeal  is  taken  to  the  supreme  court,  it  is  too  late  to 
object  in  that  court  to  the  order  of  reference  as  having  been  improperly 
made  in  the  superior  court.    Johnston  v.  Haynes,  68-509. 

Issnee  tbonld  be  raised  befi>re  reference. — A  reference  ought  not  to  be 
ordered  before  issues  are  raised  between  the  parties  to  the  cause.  Syme 
V.  Bunting,  86-175. 

Scope  of  the  reference. — On  a  consent  reference  the  question  as  to  whether 
all  the  issues  raised  by  the  pleadings  are  to  be  considered,  depends  upon 
the  agreement  of  the  parties,  and  the  finding  of  the  judge  below  is  final 
and  not  reviewable,     Barrett  v.  Henry,  85-321. 

Pleadhig  after  reference. — Under  an  order  of  reference  by  consent,  con- 
taining directions  to  the  referee  to  ascertain  what  sums  the  clerk  and 
master  had  received,  when  received,  and  a  further  provision  that  "his 
decision  of  the  law  is  open  to  revision  in  this  and  other  courts  having 
jurisdiction,"  it  is  competent  for  the  defendant  to  set  up  the  presump- 
tion of  payment  from  lapse  of  time,  notwithstanding  no  answer  was  filed. 
Kerlee  v.  Corpening,  97-330. 

Beference  to  state  an  account. — In  an  action  for  account  and  settlement 
of  a  partnership,  where  the  defendant  admitted  the  partnership,  but 
alleged  a  full  settlement,  with  specified  exceptions,  the  settlement  must 
be  taken  to  be  denied,  and  it  is  error  to  grant  an  order  of  reference  to 
take  an  account  before  the  trial  of  issues  raised  b^^the  pleadings.  Price 
V.  Eccles,  73-162. 

It  is  irregular  to  proceed  with  a  reference  to  state  an  account  while 
there  are  matters  of  defence  left  open  which,  if  sustained,  will  bar  the 
claim  to  have  an  account.  Sloan  v.  McMahon,  85-296;  Railroad  v.  Mor- 
rison, 82-141;  Com'rs  V.  Magnin,  85-114. 

When  it  is  admitted,  or  proved,  that  there  came  into  the  hands  of  the 
administrator  assets  of  the  estate,  it  is  proper  to  order  a  reference  to 
state  an  account  of  his  administration,  unless  some  defence  is  interposed 
which  bars  the  right  to  such  account.     Neal  v.  Becknell,  85-299. 

Distinction  between  a  reference  to  state  an  account  preparatory  to  a 
trial,  and  the  trial  of  a  cause  by  a  referee  under  The  Code,  pointed  out. 
Barrett  V.  Henry,  85-321;  Burke  v.  Turner,  85-500. 
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Arbitrfttion  and  award. — If  a  suit  be  referred  by  an  entry  on  the  docket 
in  these  words,  viz.,  "this  case  is  referred  to  A.  B.,  who  shall  summon 
the  parties  before  him  and  hear  the  case,  and  his  award  shall  be  a  rule 
of  court,"  and  the  referee  files  a  paper  which  he  styles  an  award,  whether 
it  is  to  be  treated  as  an  award  under  a  rule,  or  a  reference  under  this  sec- 
tion, the  referee's  finding  of  the  facts  is  equally  conclusive,  as  are  also 
his  conclusions  as  to  the  law  arising  on  the  facts,  except,  probably, 
where  he  undertakes  to  make  the  case  turn  upon  a  question  otlaw,  and 
clearly  mistakes  it.     Gudger  v.  Baird,  66-438. 

The  effect  of  a  reference  to  arbitrators  is  very  different  from  that  of  a 
reference  under  The  Code.  Arbitrators  may  choose  an  umpire ;  they  are 
not  bound  to  find  the  facts  separately  from  their  conclusions  of  law  ; 
they  are  not  bound  to  decide  according  to  law ;  and  their  award  may  be 
general.     Lusk  v.  Clayton,  70-184;  Keener  v.  Goodson,  89-278. 

But  if  the  arbitrators  attempt  to  decide  according  to  law  and  err,  their 
finding  is  reviewable.  King  v.  Neuse  Mfg.  Co.,  79-360;  Miller  v.  Bryan, 
86-167.  • 

Submission  to  arbitration  and  an  award  constitutes  an  executory  agree- 
ment, and  certainty  to  a  common  intent  is  all  that  is  required  in  the 
award  to  admit  its  specific  enforcement.     Crawford  v.  Orr,  S4-246. 

In  the  absence  of  impeaching  allegations  upon  the  production  of  an 
award  (where  the  cause  is  referred  to  arbitration)  the  successful  party  is 
entitled  to  demand  judgment  thereon.     Moore  v.  Austin,  85-179. 

Distinction  between  a  reference  to  arbitrators  and  a  reference  under 
The  Code  noted  by  Ashe,  J.     Keener  v.  Goodson,  89-273. 

Unless  a  submission  to  arbitration  is  made  under  an  order  of  the  court, 
the  award  cannot  be  made  a  judgment  of  the  court,  except  by  consent. 
Love  V.  Fitzgerald,  97-39. 

Nor  can  such  be  treated  as  a  reference.    Jackson  v.  McLean,  96-474. 

A  reference  was  made  to  two  arbitrators,  with  a  provision  in  the  order 
for  the  substitution  of  alternates  in  the  event  the  original  referees,  or 
either  of  them,  could  "not  ser\'e.  One  of  them  declined,  and  the  alter- 
nate for  him,  vainly  trying  to  secure  a  meeting  with  the  other,  also 
refused  to  serve.  This  was  good  cause  for  the  court  to  vacate  the  order. 
Patrick  v.  Railroad,  101-602. 

Where  the  submission  to  arbitration  was  under  seal,  and  conferred 
upon  the  arbitrators  therein  named  authority  to  call  in  a  third  party  in 
case  they  could  not  agree,  the  selection  of  such  third  party  before  any 
disagreement,  and  his  participation  in  the  award,  did  not  vitiate  it,  and 
it  was  not  necessary  that  his  appointment  should  be  under  seal.  Bryan 
V.  Jeffreys,  104-242.  • 

Where  one  of  the  parties  to  an  arbitration  has  performed  a  part  of  the 
award,  he  is  estopped  from  aflerwards  assailing  it  because  it  transcended 
the  scope  of  the  agreement  upon  which  it  was  based.     Ibid, 

The  fact  that  arbitrators  included  in  their  award  a  sum  not  in  dispute, 
but  which  was  the  bafeis  of  the  disputed  transaction,  and  without  which 
the  award  would  have  been  incomplete,  will  not  make  it  void,  and 
especially  so  when  the  agreement  to  refer  submitted  the  question  "of 
the  amounts  and  sums  due  between  "  the  parties."     Ibid, 

Where  the  defendant  pleads,  in  bar  of  an  action,  that  the  whole  cause 
of  action  alleged  in  the  complaint  has  been  the  subject  of  arbitration 
and  the  award  performed,  and  also  alleges  in  his  answer  that  he  never 
had  notice  of  plaintiff's  claim  until  after  the  arbitration,  the  answer 
does  not  admit  that  the  plaintiff's  claim  had  not  been  submitted  to  the 
arbitrators,  and  it  is  competent  for  defendant  to  prove  that  it  had  been 
considered  and  was  embraced  in  the  award.  Cheatham  v.  Rowland, 
105-218. 

See  \  422,  post^  and  cases  cited. 
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Note.— Where  three  commissioners  are  appointed  to  partition  land, 
as  prescribed  by  J  1892  of  The  Code,  the  action  of  any  two  of  them  is 
Vahd.     Thompson  v.  Shemwell,  93-222. 

But  this  does  not  apply  to  referees  or  arbitrators.     Oakley  v.  Anderson, 

93-108. 

S^e  \  422,  post^  and  cases  cited. 

Secm  421.     When  reference  may  he  cotnpulsorily  ordered. 
C.  r.  p.,  «.  245. 

Where  the  parties  do  not  consent,  the  court  may,  upon 
the  application  of  either,  or  of  its  own  motion,  except  where 
the  investigation  will  require  the  decision  of  diflScult  ques- 
tions of  law,  direct  a  reference  in  the  following  cases: 

(i)  Where  the  trial  of  an  issue  of  fact  shall  require  the 
examination  of  a  long  account  on  either  side,  in  which  case 
the  referee  may  be  directed  to  hear  and  decide  the  whole 
issue,  or  to  report  upon  any  specific  question  of  fact  involved 
therein;  or, 

CoxnpnlBorj  reference  cannot  be  ordered,  when. — Under  H  420  and  421,  a 
compulsory  reference  cannot  be  ordered  by  the  court  in  a  suit  on  a  Judg- 
ment confessed  by  the  defendants  as  executors  before  the  late  civil  war, 
where  the  only  matters  of  defence  are  payments  made  by  them  in  Con- 
federate currency  during  the  war,  and  alleged  counterclaims  for  notes 
due  from  the  plaintiffs  to  them  as  executors.  Such  a  case  does  not 
require  '*the  examination  of  a  long  account  on  either  side,^'  nor  is  the 
'* taking  of  an  account  necessary  for  the  information  of  the  court." 
Hall  V.  Craige,  65-51. 

The  Constitution  guarantees  the  right  of  trial  by  jury  to  everyone,  and 
no  one  can  be  deprived  of  it  except  by  his  consent.  Bernheim  v.  War- 
ing. 79-56. 

Probate  court  cannot  refer. — The  probate  court  has  not  a  general  juris- 
diction as  the  superior  court  has,  and  the  power  to  refer  is  not  only 
given  to  the  superior  court  by  this  section,  but  by  the  usage  of  all  courts 
of  general  jurisdiction  from  the  earliest  times.  Rowland  v.  Thompson, 
65-1 10. 

Dietinction  between  a  reference  to  try  a  cause  and  a  reference  to  state  an 
account. — Distinction  between  a  reference  to  state  ah  account  preparatory 
to  trial,  and  the  trial  of  a  cause  by  a  referee,  under  The  Code,  pointed 
out.     Barrett  v.  Henry,  85-321. 

Befbree  to  report  in  sixty  days. — The  provision  in  J  423,  that  if  the  referees 
fail  to  deliver  a  report  within  sixty  nays  from  the  time  the  action  shall 
be  finally  submitted,  either  party  may  end  the  reference,  applies  only  to 
cases  in  which  the  reference  is  by  consent,  and  not  compulsory  under 
this  section,  or,  at  least,  it  does  not  apply  to  a  reference  to  take  an 
administration  account  made  by  order  ol  the  court.  Maxwell  v.  Max- 
well, 67-383. 

By  "  finally  submitted  "  is  not  to  be  understood  the  order  of  reference 
or  ceasing  to  take  testimony,  but  when  the  parties  have  made  their 
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arguments,  or  declined  to  do  so,  or  when  they  have  told  the  referees 
that  the  case  was  submitted.    Jbid. 

Note. — ^The  sixty-days  limitation  is  now  stricken  out  of  J  423. 

SefiBrenM  apon  sham  or  immaterial  issues. — Where  a  reference  was  made, 
and  the  referee  reported  that  the  defendant  had  made  payments  exceed- 
ing his  indebtedness  for  the  land,  and  exceptions  were  nled  and  sustained 
on  the  ground  that  the  items  allowed  were  barred  by  the  statute:  Heid^ 
that  there  was  a  misconception  of  the  issue,  or  the  issue  was  made  imma- 
terial.    Eubanks  v.  Mitchell,  67-34. 

A  reference  of  issues  upon  sham  pleas  is  erroneous,  but,  if  the  refer- 
ence embrace  an  issue  on  a  good  plea,  which  may  be  referred,  it  will  be 
sustained  as  to  that,  while  it  is  reversed  as  to  the  others.  Flack  v.  Daw- 
son, 69-42. 

When  a  reference  should  not  be  ordered. — A  reference  should  not  be  ordered 
while  there  are  matters  of  defence  left  open,  which,  if  sustained,  will  bar 
the  necessity  of  a  reference.  Railroad  v.  Morrison,  82-141;  Cox  v.  Cox, 
84-138;  Sloan  V.  McMahon,  85-296;  Neal  v.  Becknall,  85-299;  Commis- 
sioners V.  Magnin,  85-114;  Commissioners  v.  Raleigh,  88-120;  Douglas 
v.  Caldwell,  64-372;  Price  v.  Eccles,  73-162;  Humble  v.  Mebane,  8^4ia 

It  is  not  error  to  refuse  a  compulsory  reference,  when  the  motion  to 
refer  is  not  made  until  after  the  close  of  the  evidence.  Hughes  v.  Boone. 
102-137. 

Beference  to  find  specific  fticts.  — The  refusal  of  a  judge  to  order  a  reference 
for  the  puri)Ose  of  taking  testimony  upon  matters  of  equity  addressed  to 
him,  after  issues  have  been  submitted  to  a  jury,  ana  a  reference  has 
been  made  in  regard  to  other  matters,  cannot  be  assigned  as  error,  as  it 
is  a  matter  addressed  to  his  discretion.     Fortune  v.  Watkins,  94-304. 

(2)  Where  the  taking  of  an  account  shall  be  necessity 
for  the  information  of  the  court,  before  judgment,  or  for 
carrying  a  judgment  order  into  effect ;  or, 

Action  against  administrators  and  executors. — Debts  against  deceased  per- 
sons must  be  sued  for  by  civil  action  against  the  personal  representative, 
and  the  summons  must  be  returnable  to  a  regular  term  of  the  superior 
court;  if  the  defendant  denies  the  debt,  but  admits  assets,  the  question  of 
debt  or  no  debt,  must  be  tried  in  the  ordinary  way;  if  the  defendant,  by 
his  answer,  denies  the  debt,  and  also  denies  that  he  has  assets  applica- 
ble to  the  debt,  then  the  debt  being  first  established,  an  interlocutor^' 
order  should  be  made,  declaring  that  fact,  and  directing  a  reference, 
under  this  section,  to  ascertain  the  amount  of  the  debts  (and  their  sev- 
eral classes,  in  respect  to  administrations  since  July  ist,  1869,  ^^^  o^ 
i869-'7o,  chap.  58),  and  the  amount  of  the  assets  from  all  sources.  Upon 
the  coming  in  of  the  report,  after  disposing  of  exceptions,  a  final  judg- 
ment will  be  entered  in  favor  of  all  creditors,  respectively,  who  have 
proved  their  debts,  to  the  part  of  the  fund  to  which  they  may  be  sev- 
erally entitled,  for  which  executions  may  issue  *^  de  bonis prx>pritSy**  as 
upon  a  claim  in  equity.     Heilig  v.  Foard,  64-710. 

The  superior  court,  in  term,  has  incidental  iurisdiction  to  order  the 
taking  of  an  account  of  the  administration,  where  necessary  for  adjust- 
ing the  rights  of  the  parties  to  any  action  therein  pending.  Rountree 
V.  Britt,  94-104. 

Where  an  administrator  pleaded  a  final  account,  itiVen  ex  parte  hy 
the  probate  judge,  in  bar  of  an  action  by  the  next  of  kin,  but  the  answer 
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was  va^ue  and  indefinite,  and  contained  unsatisfactory  statements  in 
regard  to  the  administrator's  dealings  with  the  estate:  //  was  held,  that 
it  was  proper  to  order  a  reference  to  restate  the  administration  account. 
Grant  v.  Hughes,  94-231. 

Compalsory  reference  can  be  made  to  stite  an  account,  when. — Where  the 
facts  connected  with  the  management  of  a  trust  estate  are  in  dispute, 
and  the  ri^ts  of  the  parties  cannot  be  readily  ascertained  without  an 
account,  in  such  case  the  rule  adopted  by  courts  of  equity  is  a  reference 
to  the  master,  and  if  there  is  dissatisfaction  with  the  report  the  matter 
may  be  brought  before  the  court  by  proper  exceptions.  Martin  v.  Wil- 
borne,  66-321. 

Where  the  object  of  the  action  is  to  have  the  defendant  declared  a 
trustee,  and  the  statement  of  his  account  as  executor  is  necessary  to 
determine  his  liability  as  such,  the  superior  court  has  power  to  order  a 
reference  to  take  an  account.     Caiu  v.  Nicholson,  77-411. 

In  an  action  to  impeach  a  former  decree,  brought  by  a  guardian,  a 
reference  may  be  ordered  to  ascertain  alleged  expenditures  for  benefit  of 
ward  before  judgment.     Sutton  v.  Schonwald,  80-20. 

A  compulsory  reference  is  proper  to  have  an  account  stated.  Com- 
missioners V.  Magnin,  85-114;  Cnalk  v.  Bank,  87-200. 

A  compulsory  reference  mav  be  ordered  where  the  taking  of  an  account 
shall  be  necessary  for  the  information  of  the  court  before  judgment. 
Leak  v.  Covington,  87-501. 

In  a  case  involving  the  settlement  of  a  complicated  account,  JS421 
and  422  require  that  it  be  referred  to  referees  to  state  an  account,  and 
objections  to  their  report  must  be  made  by  way  of  exceptions  to  it,  and 
neither  party  has  the  right  to  require  the  facts  to  be  passed  upon  by  a 
jury.  Klutts  v.  McKenzie,  65-102.  This  case  is  overruled  by  Green  v. 
Castleberry,  70-20;  Armfield  v.  Brown,  70-27;  Keener  v.  Finger,  70-35; 
Atkinson  v.  Whitehead,  77-418,  and  other  cases  cited  under  §§  398,  416 
and  420,  ante. 

W^here  one  is  entitled  to  an  account,  or  his  right  thereto  is  admitted, 
the  court  will  order  it  taken  before  a  trial  on  the  issues.  Albright  v. 
Albright,  91-220. 

Where  a  defendant  is  shown  to  be  liable  to  account,  a  reference  fol- 
lows as  a  matter  of  course,  unless  some  plea  in  bar  is  set  up,  as  a  release, 
etc.    Grant  v.  Hughes,  94-755. 

Qtuere^  whether  there  can  be  a  compulsory  reference  as  to  damages 
on  his  injunction  bond?    Gold  Co.  v.  Ore  Co.,  79-48. 

Reference  to  state  an  accoont  will  not  be  ordered,  when. — Where  the  statute 
of  limitations  is  pleaded,  it  should  be  passed  upon  before  a  reference  is 
ordered  to  state  an  account.     Cox  v.  Cox,  84-138. 

A  reference  to  take  an  account  is  irregular  where  a  defence  is  set  up 
to  the  entire  action,  and  the  allegations  of  fact,  if  found  to  be  true,  would 
defeat  the  plaintiff's  recovery,  and  in  such  case  the  court  should  direct 
the  issues  to  be  tried;  but  otherwise,  where  the  defence  relied  on  is  no 
obstacle  to  the  recover}'.  Humble  v.  Mebane,  89-410;  Grant  v.  Hughes, 
96-177. 

See  cases  cited  under  \  420,  and  the  preceding  sub-section  of  this 
section. 

To  find  specific  fiicte. — Under  the  present  practice,  a  reference  will  not  be 
ordered  after  a  final  decree  to  ascertain  any  facts  taking  place  after 
judgment     White  v.  Butcher,  97-7;  Pearson  v.  Carr,  97-194. 

Under  the  former  equity  practice,  in  a  suit  for  specific  performance,  a 
referee  was  ordered  before  the  final  decree  to  ascertain  thie  balance  due 
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on  the  purchase-money,  but  not  to  afford  affirmative  relief  to  the  defend- 
ant    White  V.  Butcher,  97-7. 

If  otoection  to  reference  is  not  made  at  the  time. — An  order  of  reference 
to  take  a  partnership  account  will  not  be  reversed  because  made  before 
the  existence  of  the  partnership  has  been  established,  when  no  excep- 
tion was  taken  at  the  time  the  reference  was  ordered.  McPeters  v. 
Ray,  85-462. 

Cannot  be  ended  by  notice  given. — A  reference  made  by  the  court  to  take 
an  account  to  be  used  in  an  action  pending  before  it,  is  not  such  a  refer- 
ence as  can  be  ended  at  the  election  of  either  party  upon  the  notice  pre- 
scribed in  §423.     Green  v.  Green,  69-294. 

Note. — ^The  proviso  allowing  the  reference  to  be  terminated  upon 
notice  is  stricken  out  of  'i  423. 

(3)  When  the  case  involves  a  complicated  question  of 
boundary,  or  one  which  requires  a  personal  view  of  the 
premises ; 

(4)  Where  a  question  of  fact  other  than  upon  the  plead- 
ings shall  arise,  upon  motion  or  otherwise,  in  any  stage  of 
the  action.  But  the  compulsory  reference  under  this  sec- 
tion shall  not  deprive  either  party  of  his  right  to  a  trial  of 
the  issues  of  fact  arising  on  the  pleadings  by  a  jury. 

Either  party  entitled  to  a  jury  trial,  when. — Where  there  is  a  compulsory 
Reference  either  party  is  entitled  to  a  jury  trial  if  demanded  in  apt  time, 
otherwise  it  is  waived.  Armfield  \\  Brown,  70-27;  Green  v.  Csstleberry, 
70-20;  Keener  v.  Finger,  70-35;  Atkinson  v.  Whitehead,  77-418. 

It  is  doubtful  if  the  court  has  power  to  allow  the  parties  by  agreement 
to  submit  exceptions  to  a  referee*s  report  to  a  trial  by  jury  when  the 
reference  was  by  consent.  If  the  order  of  reference  contains  a  provi- 
sion that  either  party  may  demand  a  trial  by  jury  on  the  exceptions  to 
the  report,  if  entitled  to  a  jury  trial  at  all,  it  must  be  demanded  when 
the  exceptions  are  filed.     Harns  v.  Shaffer,  92- jo. 

'Where  a  referee  is  by  consent,  the  parties  waive  the  right  to  have  any 
of  the  issues  of  fact  passed  on  by  a  jury.  Whfere  the  reference  is  compul- 
sory, the  excepting  party  has  the  right  to  have  all  issues  of  fcLct  which 
arise  on  the  pleadings,  submitted  to  a  jury,  but  not  the  questions  of  fact 
which  arise  on  exceptions  to  the  findings  of  fact  by  the  referee.  Grant 
v.  Hughes,  96-177;  Carr  v.  Askew,  94-194. 

Either  party  to  a  compulsory  reference  has  a  constitutional  right  to 
have  any  issue  of  fact,  which  was  or  ought  to  have  been  passed  upon  by 
the  referee,  submitted  to  a  trial  by  jury;  but  to  avail  himself  of  this 
right  he  should,  by  exceptions  made  in  apt  time,  distinctly  designate 
the  controverted  facts  that  he  demands  shall  thus  be  determined.  Yel- 
verton  v,  Coley,  101-248. 

See  cases  cited  under  \\  398,  416  and  420,  ante.  ^ 

Fees  of  referee,  how  taxed. — The  referee's  fees,  in  the  absence  of  agree- 
ment, must  be  taxed  against  the  losing  party.  The  court  cannot  order 
one-half  thereof  to  be  paid  by  each  party.     Wall  v.  Covington,  76-i5a 

Note. — This  is  now  left  in  the  discretion  of  the  court.  Ch.  37,  acts 
1889. 
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See. 422.    Mode  of  trial;  effect  of  report;  review.    C.  C.  P., 
8.  246. 

The  trial  by  referees  shall  be  conducted  in  the  same 
manner  as  a  trial  by  the  court.  They  shall  have  the  same 
power  to  grant  adjournments  and  to  allow  amendments  to 
any  pleadings,  and  to  the  summons,  as  the  court,  upon 
such  trial,  upon  the  same  terms  and  with  like  effect  They 
shall  have  the  same  power  to  preserve  order  and  punish  all 
violations  thereof  upon  such  trial,  and  to  compel  the  attend- 
ance of  witnesses  before  them  by  attachment,  and  to  punish 
them  as  for  contempt  for  non-attendance  or  refusal  to  be 
sworn  or  testify,  as  is  possessed  by  the  court.  They  must 
state  the  facts  found  and  the  conclusions  of  law  separately, 
and  their  decision  must  be  given,  and  may  be  excepted  to 
and  reviewed  in  like  manner  and  with  like  effect  in  all 
respects  as  in  cases  of  appeal,  and  they  may  in  like  manner 
settle  a  case  on  exceptions.  The  report  of  the  referees 
upon  the  -whole  issue  shall  stand  as  the  decision  of  the 
court,  and  judgment  may  be  entered  thereon  upon  appli- 
cation to  the  judge.  When  the  reference  is  to  report  the 
facts,  the  report  shall  have  the  effect  of  a  special  verdict. 

Powers  of  referee. — A  referee  has  power  to  enforce  obedience  to  his 
rulings  on  the  trial  of  the  issues  before  him,  just  as  the  court  would 
have  upon  the  trial  before  it.  But  a  reference  under  supplementary 
proceedings  to  take  testimony  is  not  a  trial,'and  the  referee  therein  can- 
not punish  a  witness  in  refusing  to  answer  questions,  and  such  witness 
must  be  reported  to  and  punished  by  the  court  making  the  reference. 
La  Fontaine  v.  Southern  ^Underwriters,  83-132. 

A  referee  has  power  to  make  new  parties  to  the  action.  Perkins  v. 
Berry,  103-131. 

Beferee'e  report  and  its  requisites. — In  a  reference  to  take  an  account,  the 
referee  should  state  distinctly  and  separately  his  conclusions  as  to  law 
and  fact.    Klutts  v.  McKenzie,  65-102. 

It  is  the  duty  of  the  referee  to  state  positively  and  distinctly  all  the 
facts  constituting  the  ground  of  defence,  and  not  leave  to  inference  what 
is  the  precise  fact  intended  to  be  foYind.  Conclusions  of  law  and  fact 
must  be  separately  stated.     Barp  v.  Richardson,  75-84. 

A  report  of  a  referee  that  does  not  state  all  the  items  of  the  account 
between  the  parties  will  be  set  aside  for  vagueness.  McCampbell  v. 
McClung,  75-39?- 

The  evidence  m  writing  upon  which  facts  are  found  by  a  referee  should 
accompany  his  report.     Cain  v.  Nicholson,  77-411. 
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Where,  by  the  terms  of  a  reference,  the  referee*s  findings  of  fact  are 
to  be  conclusive,  it  is  not  necessary  to  send  up  all  the  evidence  taken, 
but  only  so  much  as  relates  to  findings  excepted  to  as  wanting  the  sup- 
port of  any  evidence,  or  as  resulting  from  the  rejection  of  proper  evi- 
dence, or  the  reception  of  improper  evidence  against  otnection  in  apt 
time.  In  such  cases  the  exception  should  set  forth  the  eviaence  received^ 
or  rejected,  or  the  facts  found  without  evidence.  Morrison  v.  Baker, 
81-76. 

A  referee  should  report  in  writing  all  the  testimony  taken  ^y  him,  and 
file  copies  of  all  documents  adduced  in  evidence  and  considered  by  him. 
Commissioners  v.  Magnin,  85-114. 

Referees  should  exercise  their  own  judgment  in  stating  an  account, 
and  not  merely  adopt  an  account  stated  by  other  parties.  The  items 
should  be  given  in  detail,  and  not  simply  the  result  of  an  adjustment. 
Ibid.  . 

When  exception  is  made  to  the  referee's  failure  to  report  evidence,  it 
may  be  ordered  to  be  produced  if  it  has  been  preserved  in  writing,  but 
if  it  has  not  been  preserved,  a  recommittal  of  the  report  is  necessary. 
Ibid. 

Where  the  report  of  a  referee  in  the  statement  of  an  account  does  not 
conform  to  the  order  of  reference,  the  court  will  set  it  aside,  with  instruc- 
tions to  observe  strictly,  in  re-stating  the  account,  the  method  pointed 
out  in  the  order  of  the  court.     Burke  v.  Turner,  89^-246. 

Where  the  report  of  a  referee  designates  certain  claims  which  he  finds 
to  be  valid  against  the  defendant  as  claims  of  '* officers  of  the  court," 
such  designation  sufficiently  points  out  the  clerk  to  whom  payment  is  to 
be  made.     Perkins  v.  Berry,  103-131. 

When  the  referee  to  whom  the  case  was  referred,  under  The  Code, 
failed  to  find  the  facts  upon  which  the  plea  of  statute  of  limitation  can 
be  determined,  the  case  must  be  remanded.  Lanning  v.  Commissioners, 
106-505. 

Findings  of  fact. — The  referee's  findings  of  fact  are  equally  conclusive 
with  those  of  an  arbitrator.     Gudger  v.  Baird,  66-438. 

The  findings  of  fact  in  a  referee's  report  are  presumed  to  be  right 
unless  shown  to  be  wrong.     Green  v.  Jones,  78-265. 

The  report  of  a  referee,  under  The  Code,  is  not  in  the  nature  of  a 
special  verdict  and  conclusive  as  to  facts,  but  is  reviewable  on  excep- 
tions.    Lawrence  v.  Hyman,  79-209. 

Where  the  report  does  not  state  fully  the  findings  of  fact,  so  the  con- 
clusions of  law  thereon  may  be  reviewed,  the  case  must  be  remanded. 
Norment  v.  Brown,  79-363. 

Where  there  is  a  consent  reference,  with  full  power  in  the  referee  to 
determine  the  case  upon  the  law  and  facts,  the  facts  found  by  the  referee 
are  not  reviewable.     Hanner  v.  McAdoo,  86-370.  . 

In  ail  action  at  law,  the  supreme  court  cannot  look  into  the  evidence 
to  see  what  facts  it  warrantea  the  referee  in  finding.  Patterson  v.  Wads- 
worth,  89-407. 

The  findings  of  fact  by  a  referee  are  conclusive  unless  excepted  to. 
If,  upon  exception,  they  are  adopted  by  the  court,  such  findings  are 
conclusive  unless  found  without  evidence  or  upon  improper  evidence. 
Usry  V.  Suit,  91-406;  Depriest  v.  Patterson,  92-399;  Strauss  v.  Frederick, 
98-60;  Jordan  v.  Bryan,  103-59;  Cooper  v.  Middleton,  94-86. 

Allegations  in  a  complaint,  not  denied  in  the  answer,  are  sufficient 
basis  for  the  referee's  findings  of  fact;  but  allegations  not  so  admitted, 
and  not  sustained  by  proof,  are  not  evidence,  unless  put  in  evidence. 
Stephenson  v.  Felton  105-114. 
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Action  of  tlie  court  on  the  report. — Sections  420  and  421  are* to  be  con- 
strued and  collated  with  {  18  of  art  4  of  the  constitution,  from  which  it 
will  be  seen  that  a  trial  by  reference  is  only  ancillary  to  the  trial  by  the 
court,  and  the  finding  of  the  referee,  when  reviewed  and  corrected  pur- 
suant to  22422  and  423,  becomes  the  judgment  of  the  court.  Armneld 
^v.  Brown,  70-27. 

.  Where,  on  exceptions  to  a  referee's  report,  the  judge  does  not  find 
any  facts,  but  overrules  all  the  exceptions  to  a  report,  he  is  presumed  to 
have  adopted  the  findings  of  the  referee.     Barbee  v.  Green,  92-471. 

Where  exceptions  to  the  report  of  a  referee  are  passed  upon  by  a  judge 
of  the  superior  court,  such  exceptions  cannot  be  reheard  by  another 
judge  of  that  court     The  matter  is  res  judicata,    Scroggs  v.  Stevenson, 

ioa-354. 
Upon  exceptions  to  the  finding  of  fact  by  a  referee,  under  a  consent 

reference,  the  court  may  review  such  finding  and  overrule  or  modify  it; 

but  it  is  error  to  submit  an  issue  thereon  to  a  jury  as  a  matter  of  right 

to  the  party  exce^ing.    Smith  v.  Hicks,  108-248. 

Beftree'e  report,  how  reviewed. — The  report  of  a  referee  is  reviewed,  not 
by  an  appeal,  but  by  exceptions  taken  to  the  report.  Green  v.  Castle- 
berry,  79-20. 

The  point  that  a  referee  has  not  found  the  facts  upon  which  he  bases 
his  report,  must  be  taken  by  a  motion  to  recommit,  and  not  by  excep- 
tion to  the  report.     Scroggs  v.  Stevenso;i,  100-354. 

Issnei  of  fkct  raised  by  exception  to  reftree's  report. — It  is  not  the  duty  of 
a  judge,  in  passing  on  exceptions,  to  decide  all  questions  of  fact  with- 
out a  jury.  On  the  contrary,  if  the  facts  depend  upon  doubtful  and 
conflicting  testimony,  he  may  cause  issues  to  be  framed,  and  submitted 
to  a  jury  for  information.     Maxwell  v.  Maxwell,  67-383. 

The  judge  may  submit  issues  of  fact  raised  by  exceptions  to  a  referee's 
report,  to  a  jury.     Gold  Company  v.  Ore  Compary,  79-48. 

Exceptions  to  report. — If  no  exception  is  made  before  a  referee  and 
his  report  is  returned  to  the  term,  the  parties  must  be  allowed  to  except 
then.  And  when  a  report  is  filed  under  a  compulsory  reference  and 
exceptions  made  thereto,  either  party  has  the  right  to  have  the  issues 
thus  made  tried  by  a  jury.     Green  v.  Castleberry,  70-20. 

Where  the  exception  is  that  the  referee  did  not  admit  certain  evidence, 
and  the  case  does  not  show  that  such  evidence  was  competent  or  mate- 
rial, the  exception  will  be  overruled.  Shehan  v.  Malone,  71-440;  Ves- 
tal v.  Sloan,  83-555. 

A  party  excepting  to  the  report  of  a  referee  to  whom  it  was  referred 
to  take  an  account,  must  designate  particularly  the  charge  or  credit 
excepted  to,  and  refer  the  court  distinctly  and  clearly  to  the  ground  of 
f  his  exception.  Exceptions,  unaccompanied  by  such  statement  of  facts, 
^dll  be  overruled;  as  this  court  will  not,  nor  will  any  court  of  appeals, 
examine  every  itenl  in  the  account,  and  the  evidences  bearing  on  it, 
upon  a  general  allegation  of  error.  Whitford  v.  Foy,  71-527;  Brumble 
V.  Brown,  71-513;  Green  v.  Castleberry,  77-164;  Currie  v.  McNeill,  83-176. 

An  exception  to  the  report  of  a  referee  should  discriminate  and  point 
out  specifically  the  faults  complained  of.  An  exception  "  that  the  referee 
ought  to  have  found  as  a  conclusion  of  law  that  the  plaintiff  recover 
nothing,"  is  not  sufficient.  Suit  v.  Suit,  78-272;  Cooper  v.  Middleton, 
94-86. 

An  exception  that  a  referee  "does  not  report  many  specific  objections 
to  particular  items  in  an  account"  taken  in  the  inquiry  before  him,  is 
too  indefinite  to  be  passed  upon  on  appeal.     Morrison  a.  Baker,  81-76. 
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Evidence  cantiot  be  heard  to  support  an  exception  not  made  t>efore  the 
referee.     Overby  v.  Fayetteville,  81-56;  Nash  v.  Taylor,  3-174. 

It  is  not  error  to  overrule  exceptions  to  the  report  of  a  referee,  whlcli 
are  immaterial  or  not  sustained  by  the  facts.     Murphy  v.  Harper,  84-189. 

It  is  error  for  the  judge  to  pass  upon  exceptions  to  an  unfinished 
report.     White  v.  Utley,  86-415. 

A  referee's  report  as  to  the  value  of  board  and  lodging,  when  there 
is  no  agreement  as  to  price,  will  not  be  disturbed.  Wellborn  v.  Simon- 
ton,  88-266. 

Where,  in  a  series  of  findings  by  a  referee,  some  are  proper,  an  excep- 
tion to  the  whole  will  not  be  allowed.     Worthy  v.  Brower,  93-344. 

An  exception  to  the  report  of  a  referee  will  not  be  considered  when  it 
is  vague  and  indefinite  and  imposes  on  the  court  the  necessity  of  an 
examination  of  the  entire  record  to  find  out  its  meaning.  Battle  v. 
Mayo,  102-413;  Young  v.  Kennedy,  95-265. 

Where  a  party  excepts  to  the  report  of  the  referee  because  he  fails  to 
find  on  a  particular  matter  as  a  fact,  and  the  report  is  recommitted  to 
the  referee  to  pass  on  such  matter,  he  cannot  be  allowed  to  except  to  the 
second  report  on  the  ground  that  such  matter  is  a  mixed  question  of  fact 
and  law.     Tyson  v.  Tyson,  92-288. . 

Where  the  facts  stated  as  a  basis  of  exceptions  conflict  with  the  find- 
ings of  the  referee,  the  exceptions  should  be  overruled,  especially  w*here 
they  are  indefinite.     Smith  v.  Smith,  101-461. 

Where  an  order  is  made  recottimitting  a  report  to  a  referee,  with  direc- 
tions to  reform  it  in  the  particulars  set  out  in  the  order,  to  which  no 
exception  is  made,  the  complaining  party  cannot  except  to  the  report  as 
reformed  in  the  manner  directed,  and  thus  review  the  order  of  re-refer- 
ence, but  he  must  except  to  the  order  itself  at  the  time  it  is  made. 
Cowles  v.  Curr3%  96-331. 

An  exception  to  the  admission  of  evidence  by  a  referee,  after  objec- 
tion, which  is  not  specific,  but  is  vague  and  indefinite  in  form,  will  not 
be  considered.     Perkins  v.  Berry,  103- 131. 

When,  at  the  final  report  of  a  referee,  a  party  moved  to  exclude  certain 
charges  or  items,  this  will  be  treated  as  an  exception  thereto,  and  there 
can  be  no  question  as  to  the  motion  being  in  apt  time,  when  no  objection 
by  the  other  side  was  made.     Rogers  v.  Bank,  108-574. 

Trial  before  referee. — Where,  in  the  trial  of  an  action  before  a  referee, 
the  defendant  puts  his  evidence  on  one  point,  which  is  sustained  by  the 
referee,  he  cannot  ask  to  have  other  defences  tried,  not  raised  before  the 
referee,  when  the  conclusions  of  the  referee  have  been  reversed.  Wiley 
V.  Logan,  96-510. 

Trials  before  referees  should  be  governed  by  the  rules  formulated  in 
Green  v.  Castleberry.     Battle  v.  Mayo,  102-413. 

Upon  a  trial  before  a  referee,  one  of  the  parties  objected  to  certain 
testimony  as  it  was  given  in,  but  the  referee  did  not  then  make  a  note 
of  such  objections,  but,  at  the  end  of  the  written  evidence  as  taken 
down  by  him,  he  noted  that  the  evidence  in  question  had  been  objected 
to  **in  apt  time  ":  Held^  that  this  was  a  sufficient  noting  of  the  objec- 
tion, and  from  it  the  court  would  assume  that  the  objections  were  made 
as  the  evidence  was  offered.     Armfield  v.  Colvert,  103-147. 

Where  the  court  would  be  justified  in  not  submitting  to  the  jury  the 
facts  offered  upon  a  pven  issue,  a  referee  is  justified  in  refusing  to  con- 
sider such  facts  in  his  findings.     Stephenson  v.  Felton,  106-114. 

KonBuit  before  referee. — A  plaintiff  may  take  a  nonsuit  while  the  case  is 
pending  before  a  referee,  if^the  case  be  one  in  which  he  is  entitled  to  do 
so.     McNeill  v.  Lawton,  97-16. 
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Orders  of  court  pending  refbrence. — Sending  a  case  to  be  tried  by  a  referee 
does  not  deprive  the  court  of  its  Jurisdiction,  and  it  can  make  any  and 
all  necessary  orders  therein,  pending  the  trial  before  the  referee.  McNeill 
V.  Lawton»  97-16. 

Frematore  appetd. — An  appeal  from  an  order  sustaining  some  of  the 
exceptions  to  a  refere%'s  report  and  overruling  others,  and  recommitting 
the  report  with  instructions  to  correct  the  same  in  conformity  to  the 
ruling  of  the  court,  is  premature  and  will  be  dismissed.  Upon  the  com- 
ing in  of  the  report  and  the  rendition  of  a  final  judgment,  all  the  excep- 
tions can  be  noted  and  passed  upon  in  one  appeal.  Jones  v.  Call,  89-188; 
Torrence  v.  Davidson,  90-2;  Lutz  v.  Cline,  89-186;  Grant  v.  Reese,  90-3; 
Leak  v.  Covington,  95-193;  Wallace  v.  Douglas,  105-42. 

Upon  the  coming  in  of  a  referee's  report,  defendant  filed  exceptions, 
which  were  overruled  and  the  case  recommitted  to  the  referee.  Defend- 
ant excepted  and  appealed,  but  failed  to  perfect  his  appeal.  When  the 
second  report  of  the  referee  was  filed,  final  judgment  was  rendered 
against  defendant,  who  appealed  again:  Held^  that  the  supreme  court 
would  review  the  rulings  embraced  in  the  first  appeal,  more  especially 
as  the  former  would  have  been  held  premature  if  perfected.  Scroggs  v. 
Stevenson,  100-354. 

Where,  pending  a  reference,  the  defendant  moved  before  the  referee 
to  make  new  parties,  which  motion  the  referee  certified  to  th-i  superior 
court  for  its  action,  where  the  motion  was  allowed  and  the  plaintiff 
appealed,  the  appeal  was  dismissed  as  fragmentary.     White  v.  Utley, 

•Sp^  \  548,  post^  and  cases  cited. 

In  the  supreme  court. — The  supreme  court  reviews  decisions  of  fact  by 
a  jud^e  or  referee,  as  a  court  of  appeals,  and  not  as  a  court  of  original 
jurisdiction.     Green  v.  Castleberry,  77-164. 

In  a  reference  under  The  Code,  the  referee  reports  the  evidence  and 
his  findings  of  fact  therefrom  and  his  conclusions  of  law.  Upon  excep- 
tions filed,  the  judge  reviews  the  findings  of  fact  and  law — the  findings 
of  fact  by  the  judge  being  conclusive,  and  his  conclusions  of  law 
reviewable  on  appeal;  but  if  the  judge  does  not  find  the  facts,  it  is  pre- 
sumed he  accepts  those  found  by  the  referee.  Barproft  v.  Roberts, 
91-363;  Hunter  v.  Kelle3%  92-285. 

And  this  is  so  even  in  actions  which  would  formerly  have  been  cogni- 
zable only  in  courts  of  equity.     Battle  v.  Mayo,  102-413. 

Where  there  is  any  evidence  to  support  the  finding  of  fact  by  a  referee, 
the  jurisdiction  of  the  supreme  court  is  limited  to  correcting  any  errors 
of  law,  and  the  findings  of  fact  are  conclusive  if  approved  by  the  court 
below.  Rhyne  v.  Love,  98-486;  Wiley  v.  Logan,  95-358;  Reaves  v. 
Davis,  99-425;  Abernathy  v.  Withers,  99-520;  Kitchin  v.  Grandy,  101-86; 
Howerton  v.  Sexton,  104-75;  Nissen  v.  Manufacturing  Co.,  104-309; 
Morrisey  v.  Swinson,  104-555;  Wadesboro  v.  Atkinson,  107-317. 

The  findings  of  fact  by  a  referee,  under  a  reference  by  consent,  except 
those  which  relate  to  the  admission  of  incompetent  or  the  rejection  of 
competent  testimony,  or  where  there  is  no  evidence  to  support  them, 
are  not  reviewable  if  approved  by  the  judge.  Grant  v.  Reese,  94-720; 
Smith  v.  Smith,  101-461;  Roper  v.  Burton,  107-526;  Whitehead  v.  White- 
hurst,  108-458;  Joyner  v.  Stancill,  108-153;  Turner  v.  Shuffler,  108-642; 
Vaughan  v.  Lewellyn,  94-472. 

Where  an  appeal  is  taken  to  the  supreme  court  from  the  action  of  a 
judge  in  passing  upon  exceptions  to  the  report  of  a  referee,  exceptions 
should  be  taken  and  stated  in  the  record  to  the  rulings  of  the  judge 
which  it  is  sought  to  have  reviewed,  and  the  case  ought  not  to  be  sent 
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up  to  be  heard  only  on  the  exceptions  taken  to  the  ruling  of  the  referee. 
Bank  v.  Manufacturings^  Co.,  96-298. 

The  supreme  court  caunot  consider  exceptions  to  the  findings  of  a 
referee  which  depend  upon  the  evidence,  when  no  evidence  is  sent  up 
with  the  transcript.    Jones  v.  Call,  96-337. 

The  supreme  court  will  ouly  consider  the  exceptions  to  the  ruling^s 
of  the  court  below  in  confirming  or  disafiirming  tne  report  of  a  referee. 
Perry  v.  Hardison,  99-21. 

An  exception  to  a  referee's  report,  not  considered  by  the  judge  below, 
cannot  be  considered  on  appeal;  a  ruling  in  the  court  below  being  neces- 
sary, to  confer  jurisdiction  on  appeal.  In  such  case,  the  cause  will  be 
left  open  in  the  lower  court,  that  the  exception  may  be  passed  upon 
there.     Scroggs  v.  Stevenson,  100-354. 

The  supreme  court  will  not  entertain  an  objection,  made  for  the  first 
time  before  it,  that  the  findings  of  fact  by  a  referee  were  not  supported 
by  any  evidence.    Joyner  v.  Stancill,  108-153. 

After  judgment  in  the  anpreme  court. — When  the  exceptions  to  the  report 
of  a  referee  are  overruled,  and,  upon  appeal,  judgment  is  affirmed,  such 
exceptions  cannot  be  reviewed,  and  the  questions  raised  by  them  and 
passed  upon  by  the  supreme  court  cannot  be  unsettled.  Burwell  v.  Bur- 
gwyn,  105-507. 

After  final  judgment  in  the  supreme  court,  the  superior  court  has  no 
power  to  order  a  further  reference,  or  to  take  any  action  in  the  cause. 
Pearson  v.  Carr,  97-194. 

Arbitration  and  award. — Arbitrators  are  not  bound  to  decide  according 
to  law,  and  their  findings  of  fact  are  conclusive.  Gudger  v.  Baird,  66- 
438;  Lusk  v.  Clayton,  70-184;  Keener  v.  Goodson,  89-273;  Robbins  v. 
Ki Hebrew,  95-19. 

Where  an  arbitrator  intends  to  be  governed  by  rules  of  law,  but  mis- 
conceives them,  he  may  be  reviewed.  Miller  v.  Bryan,  86-167;  King  v. 
Neuse  Mfg.  Co.,  79-360. 

An  award  in  writing,  like  a  written  contract,  cannot  be  added  to  or 
varied.  It  speaks  for  itself,  and  is  not  open  to  proof  of  the  *•  under- 
standing !'  of  the  arbitrators  as  to  its  eflFect     Scott  v.  Green,  89-278. 

In  an  action  for  the  recovery  of  land,  the  defendant  denied  the  alle- 
gations of  the  complaint  and  pleaded  a  counterclaim,  alleging  title  to 
the  lands  in  himself,  and  asking  damages  for  trespasses  done  thereon  by 
the  plaintiffs.  By  consent,  the  case  was  submitted  to  arbitrators  to 
decide  the  matters  in  issue,  except  the  question  of  title,  the  award  to  be  a 
judgment  of  the  court.  The  arbitrators  awarded  damages  to  the  defend- 
ant. Upon  filing  the  award,  the  court  gave  judgment  against  the  plain- 
tiffs for  the  amount  found  by  the  arbitrators:  Held,  to  be  erroneous,  as 
the  defendant  could  have  no  judgment  for  damages  until  the  issue  as  to 
the  title  should  be  determined  in  his  favor.    Whedbee  v.  Leggett,  92-465. 

Where  a  reference  is  made  to  several  persons,  the  agreement  of  all  is 
necessary  to  an .  award,  unless  it  is  expressly  figreed  that  a  less  number 
may  make  it.  Arbitrators  have  an  implied  authority  to  determine  the 
question  of  the  costs  of  cause  submitted  to  them.  Oakley  v.  Anderson, 
93-108. 

Where  an  agreement  to  submit  the  matters  in  controversy  to  arbitra- 
tion has  been  made  a  rule  of  court,  the  award  may  be  set  aside  for  fraud, 
insufficiency  in  not  disposing  of  all  matters  referred,  and  for  other  ade- 
quate causes.     Metcalf  v.  Guthrie,  94-447.  * 

An  agreement  to  submit  a  controversy  to  arbitration  will  be  presumed 
to  embrace  every  issue  of  law  and  fact  necessary  to  its  final  determina- 
tion.    Robbins  v.  Killebrew,  95-19. 
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Where  an  agreement  to  submit  a  matter  in  controversy  in  a  pending 
action  to  arbitration,  is  not  made  a  rule  of  court,  but  in  accordance 
with  an  independent  agreement,  made  outside  of  the  action,  the  failure 
of  either  party  to  abide  by  the  award,  furnishes  a  new  cause  of  action 
for  the  recovery  of  damages  at  law,  or  for  specific  performance,  in  a 
proper  case,  in  a  court  of  equity.  The  remedy  must  be  sought  in  a  new 
action  and  cannot  be  obtained  by  setting  it  up  in  a  supplemental  com- 
plaint in  the  action  pending.  Metcalf  v.  Guthrie,  94-447;  Jackson  v. 
McLean,  96-474;  Long  v.  Fitzgerald,  97-39- 

Where  a  party  files  exceptions  to  an  award  and  seeks  to  have  it  modi- 
fied by  the  court,  he  waives  all  objection  to  the  fact  that  the  submission 
was  made  in  pais ^  and  the  court  can  proceed  to  act  on  the  award  as  if 
it  had  been  made  under  an  order  in  the  cause.  Long  v.  Fitzgerald,  97-39. 

Where  all  matters  embraced  in  an  action  are  submitted  to  arbitrators, 
and  they  make  no  mention  in  their  award  of  one  item  of  charge  claimed 
by  one  of  the  parties,  they  will  be  taken  to  have  disallowed  it.     Ibid. 

An  award  duly  made  upon  an  arbitration,  and  performed,  constitutes 
a  good  plea  in  bar  to  a  subsequent  action  for  the  same  cause.  Cheatham- 
V.  Rowland,  105-218. 

The  award  of  the  arbitrator,  when  made  a  judgment  of  the  court,  is 
final  and  conclusive  between  the  parties.   Reizenstein  v.  Hahn,  107-156. 

See  J  420,  ante^  and  cgises  cited. 

Sec*    423.     BefereeSf   how   chosen;   who   may   be   referee; 
report.    C.  C.  P.,  «.  247. 

In  all  cases  of  reference  the  parties  as  to  whom  issues 

are  joined  in  the  action  (except  when  the  defendant  is  an 

infant  or  an  absentee)  may  agree  in  writing  upon  a  person 

or  persons,   not  exceeding  three,  and  a  reference  shall  be 

ordered  to  him  or  them,  and  to  no  other  person  or  persons. 

And  if  such  parties  do  not  agree,  the  court  shall  appoint 

one  or  more  referees,  not  more  than  three,  who  shall  be  free 

from  exception.     And  no  person  shall  be  appointed  referee 

to  whom  all  parties  in  the  action  shall  object.     And  no 

judge  or  justice  of  any  court  shall  sit  as  referee  in  any  action 

pending  in  the  court  of  which  he  is  judge  or  justice,  and 

not  already  referred,  unless  the  parties  otherwise  stipulate. 

The  referee  shall  make  and  deliver  a  report  within  such 

time  as  may  be  ordered  by  the  court.     The  report  of  the 

referee  shall  be  made  to  the  clerk  of  the  court  in  which  the 

action  is  pending;  either  party,  during  the  term  or  upon 

ten  days'  notice  to  the  adverse  party  out  of  term,  may 

inove  the  judge  to  review  such  report,  and  set  aside,  modify 

or  confirm  the  same  in  whole  or  in  part,  and  no  judgment 
27 
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shall  be  entered  on  any  reference  except  by  order  of  the 
judge. 

Sight  to  terminate  tlie  reference. — A  reference  ordered  by  the  court  to 
take  an  account,  in  an  action  pending  before  it,  is  not  such  a  reference 
as  the  parties  or  either  of  them  may  end  at  their  election.  Green  v. 
Green,  69^294. 

A  party  cannot  elect  to  end  a  reference  after  the  report  of  the  referee 
has  been  made,  and  he  has  filed  exceptions  thereto.  Armfield  v.  Brown, 
70-27. 

After  the  parties  have  once  waived  their  right  to  a  jury  trial  by  con- 
senting to  a  reference,  they  cannot  afterwards  withdraw  such  waiver  and 
demand  a  jury,  nor  has  the  court  power  to  discontinue  it,  at  its  discre- 
tion.    Armfield  v.  Brown,  70-27;  Perry  v.  Tupper,  77-413. 

Where  parties  to  an  action  agree  to  refer  the  matter  in  controversy  to 
a  referee,  their  assent  continues  until  the  order  of  reference  is  complied 
with  by  a  full  report.  In  such  case  an  objection  of  one  of  the  parties  to 
a  re-reference  to  the  same  referee  was  properly  overruled.  Fleming  v. 
Roberts,  77-415- 

Note. — This  section  as  now  amended  neither  requires  the  report,  as 
formerly,  to  be  filed  in  sixty  days,  nor  permits  ttie  parties  to  terminate 
the  reference  on  notice. 

Beftrence  set  aside.— The  court  can,  in  its  discretion,  set  aside  a  refer- 
ence to  state  an  account,  after  report  made  and  exceptions  filed,  and 
proceed  to  try  the  case.     Bushee  v.  Surles,  79-51. 

Appointment  of  an  attorney  in  the  action  as  arbitrator. — Qiiare,  whether 
the  reference  of  an  action  by  consent  to  an  attorney  in  the  cause,  for 
arbitration    revokes   his  authority  as  attorney.     Williams  v.  Thomas, 

78-47. 

Report  set  aside. — It  is  the  duty  of  a  referee  to  state  positively  an^  defi- 
nitely all  the  facts  constituting  the  grounds  of  defence,  and  not  leave 
to  inference  what  is  the  precise  fact  intended  to  be  found.  Conclusions 
of  law  and  fact  must  be  stated  separately;  otherwise  the  appellate  court 
cannot  review  the  referee's  conclusions  of  law,  its  peculiar  province, 
and  the  report  of  the  referee  will  be  set  aside  as  being  defective,  and 
the  cause  remanded.     Earp  v.  Richardson,  75-84. 

A  report  of  a  referee  that  does  not  state  all  the  items  of  the  account 
between  the  parties,  will  be  set  aside  for  vagueness.  McCampbell  v. 
McClung,  75-393- 

A  report  of  a  referee  will  not  be  set  aside  and  re-reference  ordered, 
where  the  same,  though  informal,  furnishes  the  information  required. 
Gulley  V.  Macy,  89-343;  Grant  v.  Edwards,  92-442. 

Where  the  report  of  a  referee  is  imperfect  or  unsatisfactory,  the  court 
will  disregard  the  exceptions  thereto  and  order  a  reference  with  instruc- 
tions as  to  the  manner  of  stating  the  account.     Grant  v.  Bell,  90-559. 

A  referee  admitted  certain  evidence,  which  was  objected  to,  and  made 
his  report  without  ruling  on  the  admissibility  of  such  evidence.  In  the 
superior  court  there  was  an  order  of  re-reference,  in  which  the  referee 
was  expressly  directed  to  rule  upon  the  admissibility  of  the  evidence 
objected  to.  The  referee  made  another  report,  without  passing  on  the 
evidence,  and  the  defendant  excepted:  Held,  that  it  was  error  to  give 
judgment  confirming  the  report  without  passing  on  the  objection  to  the 
evidence,  and  that  the  judge  below  could  pass  upon  the  competency  of 
the  evidence,  without  again  recommitting  the  case  to  the  referee.  Wal- 
lace V.  Douglass,  io3-ri9. 
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Eridence  should  accompany  report. — ^The  evidence  in  writing  upon  which 
facts  are  found  by  a  referee  must  accompany  his  report.  Cain  v.  Nich- 
son,  77-411;  Comers  V.  Magnin,  85-114, 

A  referee  is  not  required  to  refer  to  the  evidence  in  his  findings  of  fact. 
All  that  is  required  is  that  he  should  transmit  to  the  court  the  evidence 
upon  which  his  findings  are  based.    Barbee  v.  Green,  92-471. 

All  the  evidence  taken  by  a  referee  should  accompany  his  report,  to 
the  end  that  it  may  be  considered  by  the  court  in  reviewing  his  findings. 
Tharington  v.  Tharington,  99-118. 

That  the  referee  has  not  reported  all  the  evidence  taken  duriug  the 
trial  before  him,  is  not  ground  of  exception.  If  all  the  evidence  is  not 
sent  up,  the  remedy  of  the  prejudiced  party  is  by  application  to  the 
juds^e  for  an  order  directing  the  referee  to  send  up  that  which  has  been 
omitted.     Perkins  V.  Berry,  103-13 1;  Williams  v.  Whiting,  92-683. 

A  report  of  a  referee  having  been  filed,  and  the  parties  allowed  time 
for  exceptions,  a  party  who  has  not  filed  exceptions  within  the  time  has 
no  right  to  take  the  objection,  by  motion  for  a  recommittal,  that  the 
evidence  was  not  filed  with  the  report,  and  the  referee  did  not  report  the 
facts  upon  w^hich  he  based  his  conclusions  of  law;  though  the  court 
might,  in  its  discretion,  allow  him  to  except  for  sufficient  cause  shown. 
Maunfacturing  Co.  v.  Williamson,  100-83. 

Szeeptions,  when  to  be  filed. — Exceptions  must  be  filed  at  the  term  at 
which  the  report  is  submitted.  It  is  in  the  discretion  of  the  judge 
whether  they  are  permitted  to  be  filed  at  a  subsequent  term  or  not. 
Long  V.  Logan,  86-535;  Com'rs  v.  Magnin,  85-114;  McNeill  v.  Hodges, 

105-52. 

Exceptions  to  a  referee's  report  should  be  filed  at  the  term  to  which 
the  report  is  made.  University  v.  Lassiter,  83-38.  But  if  this  is  not 
done,  the  court  can,  in  its  discretion,  allow  exceptions  to  be  filed  at  any 
time  before  judgment  upon  the  report     State  v.  Peebles,  67-97. 

Szoeptions  to  be  heard  within  the  connty. -^Except  by  consent,  or  in  those 
case»specially  permitted  by  the  statutes,  the  judge  of  the  superior  court 
has  no  jurisdiction  to  hear  a  cause  or  make  orders  therein  outside  of 
the  county  in  which  the  action  is  pending.     McNeill  v.  Hodges,  99-248. 

See^  generally,  cases  cited  under  preceding  sections  of  this  sub-chapter. 
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MANNER  OF  ENTERING  JUDGMENT. 


Section. 

424.  Judgment  may  be  for  or 
against  any  of  the  parties; 
may  grant  defendant  affirm- 
ative relief;  complaint  may 
be  dismissed  for  neglect  to 
prosecute  action;  judgment 
against  married  woman. 


Section. 

425.  The  relief  to  be  awarded  to 

the  plaintiff. 

426.  Judgment  in  certain  cases  to 

be  a  conveyance  of  title. 

427.  Judgment  to  be  regarded  as  a 

deed,  and  to  be  registered. 

428.  Copy  of  judgment  from  regis- 

ter's office  to  be  evidence. 
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Section. 

429.  Judgment  to  be  registered  as 

deeds. 

430.  Rates  of  damages  where  dam- 

ages are  recoverable. 

431.  Judgment  in  action  for  recov- 

ery of  personal  property. 

432.  What  juage  to  approve  judg- 

ments, orders  and  decrees. 

433.  Judgments  to  be  docketed  and 

indexed;  judgments  at  same 
term,  when  held  to  be  dock- 
eted. 


Section. 

434.  Judgment  roll. 

435.  Judgments,  when  and  how  to 

be  docketed;  secured  on  ap- 
peal.    - 

436.  Judgments  in  supreme  court 

may  be  docketed  in  superior 
court ;  lien  of  judgment ; 
when  transcript  may  be  ob- 
tained. 


Sec.  424»  Judgtnent  may  be  for  or  against  any  of  the  par^ 
ties;  may  grant  defendant  afflrmcUive  relief;  eompiaifU 
may  be  dismissed  for  neglect  to  prosecute  action;  Judg- 
tnent  against  married  wotnan.    €•  €•  P.f  s.24:8. 

(i)  Judgment  may  be  given  for  or  against  one  or  more 
of  several  plaintiffs,  and  for  or  against  one  or  more  of  sev- 
eral defendants;  and  it  may  determine  the  ultimate  rights 
of  the  parties  on  each  side  as  between  themselves; 

Judgments,  how  framed. — Under  The  Code,  the  courts  are  required  to 
frame  their  judgments  so  as  to  protect  both  the  legal  and  equitable 
rights  of  the  parties.     Hutchinson  v.  Smith,  68-354. 

A  judgment  may  determine  the  ultimate  rights  of  the  parties  on  each 
side  between  themselves  as  well  as  between  the  adverse  parties  in  the  liti- 
gation. Hare  v.  Jernigan,  76-471;  Clark  v.  Williams,  70-679;  Hughes  v. 
Boone,  81-204. 

When  an  action  is  brought  for  an  injury  caused  by  the  separate  acts 
of  parties  having  a  comuion  interest  adverse  to  the  plaintiff,  the  jury 
may  assess  separate  damages  as  to  each.     Long  v.  Swindell,  77-176. 

A  judgment  rendered  in  favor  of  a  plaintiff,  and  an  affirmative  one  in 
favor  of  the  defendant,  though  written  and  attested  separately,  constitute 
but  one  judgment.     Hall  v.  Younts,  87-285. 

In  ejectment,  the  plaintiff  may  recover  and  defendant  will  retain  so 
much  of  the  land  as  each  shows  himself  entitled  to  upon  the  evidence, 
unaffected  by  the  fact  that  both,  in  the  pleadings,  set  up  a  claim  to  the 
whole  tract.     Cowles  v.  Ferguson,  90-308. 

Where  the  plaintiff  is  not  made  a  party  in  her  representative  capacity 
as  administratrix,  no  judgment  can  be  given  affecting  her  as  such.  Usry 
V.  Suit,  91-406. 

In  an  action  to  recover  for  work  and  labor  upon  the  construction  of  a 
house,  the  court  may,  in  a  judgment  for  the  amount  due,  decree  a  lien 
on  the  premises  therefor.     Oakley  v.  Van  Noppen,  95-60. 

It  is  not  erroiieoiifi,  in  an  action  against  the  sureties  upon  several 
bonds  of  a  public  officer,  to  enter  judgment  against  the  defendants  for 
the  penalties  of  their  respective  bonds.     Davenport  v.  McKee,  98-500. 

A  judgment  can  be  rendered  in  favor  of  one  co-defendant  against 
another.  McNeill  v.  Hodges,  105-52;  Hare  v.  Jernigan,  76-471;  Clark  v. 
Williams,  70-679;  Hughes  v.  Boone,  81-204;  Hulbert  v.  Douglas,  94-128, 
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(2)  And  it  may  grant  to  the  defendant  any  aflSrmative 
relief  to  which  he  may  be  entitled ; 

Judgment  fbr  ooimterclaim. — Whenever  the  answer  sets  up  a  counter- 
claim, the  defendant,  if  he  recover,  is  entitled  to  any  judgment  required 
to  make  iteflFectual.     Walsh  v.  Hall,  66-233. 

When  a  party  is  sued  by  a  firm,  he  may  have  judgment  in  the  action 
on  a  counterclaim  against  the  partnership,  or  against  either  of  the  part- 
ners,   Sloan  V.  McDowell,  71-356. 

A  vendee,  in  an  executory  contract  to  convey  lands,  having  failed  to 
pay  the  purchase- money  when  it  became  due,  sul>sequently  purchased 
his  notes  therefor  at  an  administrator's  sale  for  a  nominal  amount,  and 
then  brought  an  action  to  compel  the  vendor's  representatives  to  convey 
to  him:  Meld^  (i)  that  a  specific  performance  would  not  be  decreed  until 
the  vendee  had  paid  the  price  stipulated  in  the  contract  of  sale;  (2)  that 
the  defendants  having  prayed  for  affirmative  relief,  it  was  not  error  to 
decree  that  the  lands  should  be  sold  and  the  proceeds  applied  to  the  sat- 
isfaction of  the  balance  due,  if  the  plaintiff  did  not  pay  within  a  time 
fixed.     Burnap  v.  Sidberry,   108-307. 

See  \  244,  ante,  and  cftses  cited. 

Judgment  fbr  defendant  on  both  legal  and  equitable  defences. — A  defendant 
is  entitled  to  set  up  as  many  defences  as  he  may  have,  legal  or  equitable, 
and  to  have  such  relief,  affirmative  or  other,  as  shall  be  legally  author- 
ized on  the  facts  constituting  his  defence.     Melvin  v.  Stephens,  82-283. 

Both  legal  and  equitable  rights  are  now  administered  in  one  and  the 
same  action.  Hence,  if  to  a  suit  for  specific  performance  of  a  contract 
to  convey  land  the  statute  of  frauds  is  pleaded,  the  court  can  render 
judgment  for  return  of  the  purchase-money.  Pendleton  v.  Dalton, 
92-185. 

Judgment  for  one  defendant  against  the  other. —Under  The  Code  practice 
co-defendants  cannot  set  up  demands  and  take  relief  against  each  other, 
unless  their  disputes  arise  out  of  the  subject  of  the  action  as  set  out  in 
the  complaint,  and  have  such  relations  to  the  plaintiff's  claim  that  their 
adjustment  is  necessary  to  a  final  determination  of  the  cause.  Hulbert 
v.  Douglas,  94-128. 

Heene  profits. — Where,  after  final  judgment  in  the  supreme  court,  it  was 
suggested  that  since  the  date  to  which  the  referee's  report  settled  the 
rights  and  liabilities  of  the  parties,  the  plaintiff  had  remained  in  posses- 
sion of  the  land  and  become  liable  for  additional  rents,  the  right  could 
not  be  enforced  in  this  action,  but  the  defendant  must  bring  a  new  action 
to  ascertain  the  amount  of  such  additional  liability.     Pearson  v.  Carr, 

97-194. 

Under  the  present  method  of  civil  procedure,  rents  are  recoverable  up 

to  the  time  oi  trial,     Morisey  v.  Swinson,  104-555. 

(3)  In  an  action  against  several  defendants,  the  court 
may,  in  its  discretion,  render  judgment  against  one  or  more 
of  them,  leaving  the  action  to  proceed  against  the  others, 
whenever  a  several  judgment  may  be  proper  ; 

Judgment  against  one  or  more  defendants.  —When  landlord  and  tenant 
are  sued  tQgether  in  an  action  to  recover  land,  and  the  tenant  fails  to 
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answer  or  to  verify  his  answer,  the  complaint  being  verified,  there  may 
be  a  judgment  entered  against  him,  but  no  execution  can  issue  until 
the  trial  of  the  issue  made  up  by  the  landlord.     Harkey  v.  Houston , 

65-137. 
The  rights  and  liabilities  of  the  defendants,  not  only  to  the  plaintiff, 

but  to  each  other,  may  be  determined  in  the  action,  and  should  be 

embraced  in  the  judgment.     Clark  v.  Williams,  70-679;  Hare  v.  Jemi- 

gan,  76-471- 

It  is  against  the  practice  to  sever  the  facts  of  a  demand  in  the  com- 
plaint and  enter  judgment  for  one  portion,  and  order  a  reference  to 
ascertain  the  amount  of  the  other  portion  for  judgment  as  to  that. 
Depriest  v.  Patterson,  85-376. 

Jndgment  as  to  part  and  continuance  as  to  the  rest. — Judgment  can  be  taken 
for  so  much  of  the  plaintiff's  demand  as  is  admitted  by  the  answer  and 
the  case  continued  as  to  the  rest.     Parker  v.  Bledsoe,  87-221. 

(4)  The  court  may  also  dismiss  the  complaint,  with  costs 
in  favor  of  one  or  more  defendants,  in  case  of  unreasona- 
ble neglect  on  the  part  of  the  plaintiff  to  serve  the  sum- 
mons on  other  defendants,  or  to  proceed  in  the  cause  against 
the  defendant  or  defendants  served.  In  an  action  brought 
by  or  against  a  married  woman,  judgment  may  be  given 
against  her  as  well  for  costs  as  for  damages,  or  both,  for 
such  costs  and  for  such  damages,  in  the.  same  manner  as 
against  other  persons,  to  be  levied  and  collected  of  her 
separate  estate,  and  not  otherwise. 

Jndgment  on  an  award  of  arbitrators. — It  was  not  the  intention  of  The 
Code  to  deprive  parties  of  the  right  to  refer  all  matters  in  controversy 
to  arbitrators,  with  power  to  make  an  award,  which  should  be  a  rule  of 
court.  This  is  merely  an  agreement  to  confess  judgment  according  to  the 
award.  If  the  parties  have  no  suit  in  court  concerning  the  matters 
referred,  the  court  will  not  enforce  it  as  a  rule  of  court,  but  will  leave 
the  parties  to  their  remedy  on  the  arbitration  bond.  Lusk  v.  Clayton, 
70-184. 

Where  a  cause  is  referred  to  arbitrators,  the  submission  to  be  a  rule  of 
court,  the  court  enters  judgment  according  to  the  award.  Keener  v. 
Goodson,  89-273. 

See  cases  on  *'  Arbitration  *'  cited  under  \\  420  and  422,  ante. 

Validity  of  Judgments. — A  judgment  is  not  void  because  no  complaint 
has  been  filed.     Little  v.  McCarter,  89-233. 

An  omission  to-  sign  a  judgment  will  not  avoid  it  as  to  strangers. 
Rollins  V.  Henry,  78-342. 

The  validity  of  a  judgment  is  not  affected  by  the  failure  of  a  judge 
to  sign  it,  since  the  statute  providing  for  such  signing  is  merely  directory. 
Keener  v.  Goodson,  89-273;  Matthews  v.  Joyce,  85-258. 

NoTK. — The  act  requiring  the  signature  of  the  judge  to  judgments 
seems  repealed,  except  in  cases  where  infants  are  parties  to  the  action, 
and  in  special  proceeaings. 

See  \  288,  ante^  and  cases  cited. 
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Judgment  good  in  part  and  erroneous  in  part. — A  judgment  consisting  of 
several  distinct  and  independent  parts  may  be  good  as  to  one  part  and 
erroneous  as  to  the  others.     Moore  v.  Ingram,  91-376. 

Judgments  set  aside. — A  judgment  can  only  be  reviewed  upon  some 
direct  proceeding  instituted  for  that  purpose.     Weeks  v.  Weeks,  79-77. 

A  court  may  always  vacate  or  modify  its  judgement  during  the  term  at 
vrhich  it  is  rendered.  Halyburton  v.  Carson,  8o-i6;  State  v.  Warren, 
92-825;  In  f^Brittain,  93-587. 

Where  a  final  decree  has  been  entered  in  a  proceeding  and  carried 
into  effect,  the  only  mode  of  testing  its  validity  is  by  a  new  action  com- 
menced by  summons.  England  v.  Gamer,  84-212;  Covington  v.  Ingram, 
64-123;  Thaxtonv.  Williamston,  72-125;  Peterson  v.  Vann,  83-118. 

Judgments  against  a  corporation  rendered  upon  process  issued  after  it 
ceased  to  exist  are  of  no  validity,  and  may  be  impeached  by  any  party 
interested  in  the  administration  of  its  assets.  Dobson  v.  Simonton, 
86-492. 

A  judgment  can  be  set  aside  for  irregularity,  only  at  the  instance  of 
the  party  prejudiced.  Hinsdale  v.  Hawley,  89-87;  Jacobs  v.  Burgwyn, 
63-196;  Rollins  V,  Henry,  78-342. 

Where  a  judgment  by  a  court  of  competent  jurisdiction  is  afterwards 
set  aside,  the  rights  of  third  persons  honestly  acquired  thereunder  will 
be  respected;  but  otherwise,  where  such  parties  have  knowledge  of  any 
irregularity  or  fraud  in  procuring  its  rendition.  Morris  v.  Gentry, 
89-248. 

The  law  presumes  that  a  party  to  an  action  has  notice  thereof,  and  a 
knowledge  of  its  nature,  but  the  contrary  can  be  shown  in  a  proceeding 
to  attack  the  judgment  therein.     Ibid. 

A  court  has  power  to  set  aside  and  vacate  a  consent  judgment  for 
fraud  or  surprise,  but  it  cannot  alter  or  correct  it,  except  with  the  con- 
sent of  all  the  parties  affected  by  it.  Vaughan  v.  Gooch,  92-524;  Kerch- 
ner  v.  McEachern,  93-447. 

The  courts  will  be  slow  to  exercise  the  power  to  vacate  judicial  pro- 
ceedings, where  persons  relying  upon  their  integrity  have  acquired 
rights  thereunder,  or  where  the  parties  asking  such  relief  have  allowed 
a  long  time  to  elapse  and  no  meritorious  reason  is  shown.  Edwards  v. 
Moore,  99-1. 

A  judgment  may  be  set  aside  when  the  irregularity  has  not  been 
waived  or  cured  and  may  yet  work  injury  to  the  complaining  party. 
White  V.  Morris,  107-92. 

Irregular  jndgment  validated. — Although  a  judgment  to  sell  land  be 
irregular,  yet  it  may  be  rendered  valid  by  the  parties  interested  receiving 
the  fund  raised  by  such  judgment.     Dawkins  v.  Dawkins,  93-283. 

•Sf^  \\  273,  274  and  412,  ante^  and  cases  cited. 

Judgments  nunc  pro  tunc. — The  court  will,  in  general,  permit  a  record 
to  be  amended,  and  a  judgment  to  be  entered  nunc  pro  tunc  when  it  has 
been  delayed  by  the  act  of  the  court  or  the  clerk.  Long  v.  Ivong,  85-415; 
Bright  v.  Sugg,  15-492. 

Entered  in  vacation. — Judgment  may  be  entered  in  vacation  upon  a  ver- 
dict obtained  in  term  time.     Harrell  v.  Peebles,  79-26. 
Also,  by  consent  of  parties,  without  a  verdict.     Hervey  v.  Edmunds, 

68-243. 

A  judge  has  no  power  to  render  judgment  after  the  expiration  of  the 
term  of  court  without  the  consent  of  parties,  except  in  cases  where  the 
law  clothes  him  with  jurisdiction  at  chambers.     Hardin  v.  Ray,  89-364. 
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While  judgments  should  be  signed  and  entered  in  term  time,  yet, 
where  parties  consent  that  the  same  may  be  signed  by  the  judge  after 
the  term  has  expired  and  entered  as  of  the  term,  it  is  not  irregular. 
Shackelford  v.  Miller,  91-181.  -' 

Where,  in  term  time,  one  of  the  plaintiffs  in  the  action  moved  to  be 
allowed  to  withdraw  from  the  suit,  and  this  motion  was,  by  consent, 
continued  to  be  heard  with  others  pending  in  the  cause  at  a  day  out  of 
term  when  it  was  allowed:  Held  not  to  be  error.     Gatewood  v.  Leak, 

99-363. 
See  \  384,  antey  and  \  567,  post. 

Date  of  judgment  presumably  date  of  debt. — The  date  of  a  judgment  will 
be  taken  as  the  date  of  the  debt  upon  which  it  was  rendered,  unless  the 
contrary  appears  of  record.  Mebane  v.  Layton,  89-396,  approved;  Buie 
V.  Scott,  107-181;  Hill  V.  Oxendine,  79-331. 

Personal  judgment  against  assignees  and  trustees. — Assignees  and  trustees, 
acting  in  good  faith  under  a  conveyance  afterwards  declared  fraudulent 
and  void  by  judicial  decree,  will  be  protected  from  liability.  It  is  erro- 
neous to  enter  personal  judgment  against  Ihem  upon  a  verdict  establish- 
ing the  fraudulent  intent  of  their  vendors.     Rouse  v.  Bowers,  108-182. 

Interest  on  judgments. — Every  judgment  or  decree,  except  for  costs, 
shall  bear  interest  till  paid.     Long  v.  Long,  85-415. 

See  W  529,  530  and  531,  posty  and  cases  cited. 

An  order  taxing  costs  is  a  judgment. — An  order  taxing  costs  against  a 
party  in  favor  of  the  officers  of  the  court,  is,  in  effect,  a  judg^ient.  Shep- 
pard  V.  Bland,  87-163. 

Presumption  of  regularity. — In  the  absence  of  proof  to  the  contrary,  a 
judgment  is  presumed  to  have  been  properly  and  regularly  taken.  Wise- 
man V.  Penland,  79-197;  State  v.  Lanier,  89-517;  Honey  cut  v.  Angel, 
20-306. 

Judgments  of  a  court  in  a  case  properly  constituted  before  it,  and 
where  it  has  jurisdiction  of  yie  parties  and  subject-matter  of  controversy, 
artf  deemed  to  be  valid,  and  will  be  upheld  until  impeached  by  a  direct 
proceeding  for  that  purpose.  They  cannot  be  attacked  collaterally. 
Morris  v.  Gentry,  89-248;  State  v.  Smith,  100-550;  Mclver  v.  Stephens, 
101-255;  Brooks  v.  Brooks,  97-136. 

Distinction  between  erroneous  and  irregular  judgments. — The  distinction 
between  an  erroneous  and  an  irregular  judgment  traced  by  Reade,  J. 
Wolf  v.  Davis,  74-597. 

Irregular  judgments. — A  judgment  which  allows  a  surety  on  the  bond  of 
a  purchaser  of  land  at  a  judicial  sale,  who  has  paid  the  purchase-moncN', 
to  be  subrogated  to  the  rights  of  the  purchaser  and  have  title  made  to 
himself,  is  irregular,  unless  it  appears  that  there  was  notice  given  to  the 
parties  to  be  affected  by  it.     Dawkins  v.  Dawk  ins,  93-283. 

A  decree  directing  a  commissioner  to  sell  land,  receive  the  purchase- 
money  and  make  title,  without  requiring  a  report  and  confirmation  of 
the  sale  by  the  court,  is  irregular.     Dula  v.  Seagle,  98-458. 

See  §?  274  and  384,  ante. 

Judgments  attacked  collaterally. — Where  non-resident  infant  tenants  in 
common  filed  an  ex  parte  petition  to  sell  land  for  partition,  by  their 
guardian,  who  was  a  non-resident,  the  decree  of  sale  is  not  void,  and 
cannot  be  attacked  collaterally.     Tate  v.  Mott,  96-19. 
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The  recital  in  the  record  of  a  cause  that  the  defendants  therein  had 
been  served  with  process,  is  evidence  that  the  service  was  made  and  the 
court  acquired  jurisdiction  of  the  persons.  Such  record  cannot  be 
attacked  collaterally;  if  assailed  for  irregularity,  it  should  be  by  a  motion 
in  the  cause;  if  for  fraud,  and  the  action  be  ended,  by  independent  suit. 
Brickhouse  v.  Sutton,  99-103;  Carter  v.  Rountree,  109,  and  cases  cited. 

Where  the  record  shows  that  a  person  was  a  party,  and  the  court  had 
jurisdiction  of  the  subject  of  the  action,  a  judgment  therein  cannot  be 
collaterally  attacked,  on  the  ground  that  the  person  was  not  in  fact  a 
party.  The  proper  remedy  is  by  a  direct  proceeding  to  correct  the  record 
and  vacate  the  judgment.  The  fact  that  the  party  complaining  was,  at 
the  rendition  of  the  judgment,  a  lunatic  or  infant,  constitutes  no  excep- 
tion to  this  rule.     Brittain  v.  Mull,  99-483. 

While  any  person  having  an  irterest  in  the  subject  may  attack  collat- 
erally a  judgment  which  is  void,  or  may  move  to  strike  it  from  the  record 
as  a  nullity,  yet  the  general  rule  is  that  only  parties  to  the  action  will  be 
heard  to  assail  a  judgment  or  record  for  irregularity.  Walton  v.  McKes- 
son, 101-428. 

A  judgment  of  the  superior  court,  directing  a  sale  of  lands  upon  the 
ex  parte  petition  of  those  interested,  cannot  be  attacked  collaterally  for 
irregularity  where  the  record  is  apparently  regular  on  its  face.  Tyson  v. 
Belcher,  102-112. 

Jadgment  against  infjuits. — A  judgment  rendered  against  infant  defend- 
ants, who  have  never  been  served  with  process,  and  who  have  no  general 
or  testamentary  guardian,  nor  guardian  ad  litetn^  is  void.  The  receipt 
of  money  under  such  judgment  by  the  infants,  does  nol  give  vitality  to 
the  judgment.  They  may  be  made  to  account  for  the  amounts  received 
in  another  action.     Stancill  v.  Gay,  92-462. 

A  judgment  rendered  before  the  adoption  of  the  Code  of  Civil  Proce- 
dure against  infants  who  were  not  served  with  process,  but  who  were  rep- 
resented by  a  guardian  ad  litetn^  is  valid  and  binding  on  the  infant,  unless 
it  appears  that  no  real  defence  was  made  for  the  infant,  and  that  he  has 
su£fered  thereby.     Hare  v.  Hollomon,  94-14. 

An  irregular  or  erroneus  judgment  against  an  infj^nt  stands  in  full 
force  until  reversed.  White  v.  Morris,  107-92;  Turner  v.  Douglas, 
72-127. 

See  l\  181,  274,  384  and  387,  ante. 

Against  a  dead  man. — ^Judgment  can  be  entered  where  defendant  dies 
after  verdict,  without  making  his  personal  representatives  or  heirs  par- 
ties.    Beard  v.  Hall,  79-506. 

But  judgment  entered  by  default  final  against  a  dead  man,  will  be 
vacated  on  motion,     Burke  v.  Stokely,  65-569. 

A  judgment  rendered  against  a  person  then  dead — that  fact  being 
unknown  to  the  court  or  the  other  parties— is  not  void,  but  is  irregular 
and  voidable;  and  on  the  application  of  the  proper  representatives  of 
the  deceased,  or  by  any  person  having  acquired  interest  in  the  subject- 
matter  of  the  suit,  after  it  was  begun,  under  him,  made  in  apt  time,  it 
will  be  vacated.  The  remedy  in  such  case  must  be  sought  by  a  motion 
in  the  cause,  and  not  by  a  separate  action.     Knott  v.  Taylor,  99-511. 

When  the  record  contains  no  notice  or  suggestion  of  the  death  of  a 
party,  a  judgment  rendered  against  such  deceased,  after  his  death,  is 
not  void^  but  only  voidable.    Grubb  v.  Lookabill,  100-267. 

A  judgment  against  a  party  to  a  suit  rendered  after  his  death  is  void- 
able, even  if  the  fact  of  aeath  was  unknown.     Wood  v.  Watson,  107-52. 

In  &Tor  of  a  dead  man. — A  judgment  in  favor  of  a  dead  man  is  not 
Toid,  and  not,  on  that  account,  irregular.     Wood  v.  Watson,  107-52. 
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Against  personal  reprepentative. — When,  in  an  action  for  an  account  aud 
settlement,  the  death  of  the  defendant  being  suggested,  the  executor  is 
substituted  as  a  partVf  a  motion  to  file  an  answer  denying  assets  should 
be  denied.  The  judgment  now  only  ascertains  the  indebtedness.  Grant 
V.  Bell,  91-495- 

Alternative  and  conditional  judgments.— Alternative  or  conditional  judg- 
ments are  void.  Dunn  v.  Barnes,  73-273;  Strickland  v.  Cox,  102-41 1; 
State  V.  Perkins,  82-681;  State  v.  Bennett,  20-42;  In  re  Deaton,  105-59. 

Judgment  upon  verdict  rendered  to  the  clerk.— Where  counsel  en  both 
sides  agree  that  the  clerk  may  take  the  verdict  of  the  jury,  and  after- 
wards such  agreement  is  rescinded  with  notice  to  the  clerk,  but  not  to 
the  presiding  judge,  a  judgment  of  the  court,  rendered  in  ignorance  of 
such  rescission,  is  not  irregular.     Fickey  v.  Merrimon,  79-585. 

Where,  in  an  action  brought  to  recover  land,  after  the  verdict  was 
rendered  the  court  refused  to  sign  judgment  and  ordered  the  action  to 
be  continued  in  order  that  the  plaintiff  might  move  to  have  a  judgment 
afiPecting  the  land  rendered  by  another  court  set  aside:  //  was  held  to  be 
error.  In  such  case,  the  court  has  the  power,  on  application  of  the 
plaintiff,  to  continue  the  case  for  this  purpose,  but  it  cannot  do  so  against 
the  wishes  of  both  parties,  of  its  own  motion.     Burgess  v.  Kirby,  94-575. 

The  court  ought  not  to  render  judgment  upon  an  aspect  of  the  case 
not  presented  by  the  pleadings  or  verdict  upon  the  issues  submitted  to 
the  jury.     Oakley  v.  Van  Noppen,  95-60. 

See  J  412  (i)  and  412  (4)  and  cases  cited. 

Judgment  on  certificate  from  supreme  court. — Where  the  judgment  of  the 
superior  court,  in  a  case  remanded  to  it  from  the  supreme  court,  carries 
out  the  decision  rendered  on  the  first  appeal,  it  will  be  affirmed.  Ogbum 
V.  Wilson,  96-211. 

See  Rules  of  Superior  Court,  Rule  19,  post. 

Judgment  an  estoppel. — Married  women  and  infants  are  estopped  by 
judgments,  in  actions  to  which  they  are  proper  parties,  in  the  same 
manner  as  persons  sui  juris.     Grantham  v.  Kenneay,  01-148. 

The  rule  which  declares  a  judgment  conclusive  of  everything  that 
might  have  been  litigated  in  the  action  applies  only  to  the  particular 
issue  or  matter  actually  determined  therein,  and  is  only  an  estoppel  to 
that  extent.     Williams  v.  Clouse,  91-322. 

A  judgment  entered  confirming  a  report  of  a  referee  settles  all  mat- 
ters taken  into  the  account,  and  is  a  bar  to  any  claim  which  should 
have  been  set  up  in  that  reference,  but  not  as  to  subsec^uent  collections 
not  passed  upon  in  such  reference  and  judgment.  Williams  v.  Batch- 
el  or,  90-364- 

When,  in  an  action  brought  against  the  executor  and  heirs  at  law  and 
devisees  of  the  testator,  the  court,  having  jurisdiction  both  of  the  per- 
sons and  of  the  subject-matter  of  the  action,  ordered  the  land  in  contro- 
versy to  be  sold,  and  it  was  sold  and  purchased  and  paid  for  by  the 
defendant  herein,  and  the  sale  was  confirmed  and  title  ordered  by  the 
court  to  be  made  to  the  purchaser,  which  was  done,  the  defendants  in 
such  action  are  estopped  by  the  judgment  and  cannot  impeach  it  collat- 
erally in  another  action  by  showing  that  the  land  belonged  to  them  and 
^as  embraced  in  the  orders  of  the  court  by  mistake,  inadvertence  or 
misapprehension.    Jones  v.  Coffey,  97-347. 

Juagments  are  conclusive  against  all  parties  thereto  until  they  are  dulv 
reversed  or  set  aside  for  fraud  or  irregularity.     Spivey  v.  Harrell,  101-40. 
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Hvery  defence  which  was  available  at  the  time  of  the  rendition  of  a 
judgment,  in  the  absence  of  fraud,  is  conclusively  presumed  to  be  deter- 
mined thereby,  and  the  parties  are  estopped  thereby  so  long  as  the  judg- 
ment remains  in  existence.  Davie  v.  Davis,  108-501;  Rogers  v.  Kinsey, 
101-559. 

Where  the  title  to  land  is  put  in  issue  by  the  pleadings  and  issues,  the 
verdict  and  judgment  operate  as  an  estoppel  on  the  parties  as  to  the 
title.  Allen  v.  Sallinger,  103-14;  Johnson  v.  Pate,  90-334;  Cowles  v. 
Ferguson,  90-305. 

See  \\  384,  387  and  412  (i),  ante. 

Parties  and  privies. — None  but  parties  and  privies  are  bound  by  a  judg- 
ment.    Simpson  v.  Cureton,  97-112. 

Sec.  425.    TFie  relief  to  be  awarded  to  the  plaintiff.  C.  C.  I*., 
8.  249. 

The  relief  granted  to  the  plaintiff,  if  there  be  no  answer, 
cannot  exceed  that  which  he  shall  have  demanded  in  his 
complaint ;  but  in  any  other  case  the  court  may  grant  him 
any  relief  consistent  with  the  case  made  by  the  complaint 
and  embraced  within  the  issue. 

If  BO  complaint  is  illed. — A  judgment  is  not  void  because  no  complaint 
has  been  filed.  Little  v.  McCarter,  89-233;  Vick  v.  Pope,  81-22;  Leach 
V.  Railroad,  65-485;  Robeson  v.  Hodges,  105-49. 

See  ?J  232  and  384,  ante. 

If  an  answer  is  filed. — The  judgment,  Tvhere  there  is  an  answer,  may 
be  for  any  relief  embraced  in  the  issues.  Jones  v.  Mial,  79-164,  and 
cases  cited,  J  233  (3),  ante. 

Judgment  non  olMtante  veredicto. — A  judgment  non  obstante  veredicto  is 
granted  in  cases  where  the  plea  confesses  a  cause  of  action  and  the 
matter  relied  on  in  defence  is  insufficient  Ward  v.  Phillips,  89-215; 
Moye  v.  Petway,  76-327;  Walker  v.  Scott,  106-56. 

See  \  384,  ante. 

One  of  several  tenants  in  common. — One  of  several  tenants  in  common 
may  sue  in  ejectment  and  recover  the  entire  estate.  Overcash  v.  Kitchie, 
89-384;  Yancey  v.  Greenlee,  90-317;  Brittainv.  Daniele,  94-781;  Thames 
V.  Jones,  97-121. 

See  H  177  and  384,  ante^  and  cases  cited. 

Olgection  after  jndgmo&t  too  late. — After  judgment  is  rendered  on  a 
claim  it  is  too  late,  for  a  creditor  in  a  creditor's  bill,  to  object  that  the 
cause  of  action  was  barred  by  the  statute  when  judgment  was  rendered. 
Moore  v.  Edwards,  92-43. 

If  case  proven  differs  wholly  from  the  complaint. — Where  the  proof  estab- 
lishes a  case  wholly  different  from  the  one  alleged,  and  inconsistent 
therewith,  no  relief  can  be  granted  nor  amendment  permitted,  and  the 
action  must  fail.     Carpenter  v.  Huffsteller,  87-273. 

Sallef  to  be  awarded  the  plaintiff. — A  tenant  in  common  in  personalty 
cannot  recover  specific  goods  from  a  co-tenant;  his  remedy  is  by  parti- 
tion.    Powell  V.  Hill,  64-169. 
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Where  a  guardian  lent  the  funds  of  his  wards  to  a  firm  of  which  he 
was  a  member,  he  may  sue  upon  the  partnership  note  and  follow  the 
fund  into  whose  hands  soever  it  may  have  passed.     Gudger  v.  Baird, 

66-438. 

The  distinction  between  the  forms  of  actions  having  been  abolished, 
it  would  defeat  the  purpose  of  that  provision  if  the  defendant  were 
allowed  to  avail  himself  of  an  objection  founded  on  such  distinction. 
Therefore,  when  a  complaint  sets  out  a  cause  of  action  in  assufnpsil^ 
and  the  proof  shows  one  in  trover ^  the  plaintiff  is  entitled  to  judgment. 
Oates  v.  Kendall,  67-241. 

A  plaintiff  w^ho  sues  for  claim  and  delivery  of  personal  property  can- 
not, under  the  prayer  for  other  relief,  without  amending  his  complaint, 
recover  damages,  when  the  facts  show  that  the  defendant  did  not  have 
the  property  m  possession  when  suit  was  brought.  Haughton  v.  New- 
berry, 69-456. 

Where  the  plaintiff  sets  out  the  facts  of,  and  asks  relief  upon,  a  special 
contract,  yet  he  can,  without  amending  his  complaint,  recover  his  dam- 
ages as  on  the  common  counts  in  general  assumpsit,  Jones  v.  Mial, 
82-252. 

Under  The  Code  practice,  a  party  is  not  restricted  to  the  specific  relief 
demanded  by  him,  but  may  have  any  additional  and  dinerent  relief 
which  the  pleadings  and  facts  proven  show  to  be  just  and  proper. 
Knight  V.  Houghtaling,  85-17. 

Where  the  plaintiff  alleged  a  contract  to  pay  for  services  performed, 
and,  upon  the  trial,  failed  to  prove  a  special  contract,  but  dia  prove  the 
performance  of  the  services  and  their  value,  he  was  entitled  to  recover 
upon  quantum  meruit  without  amending  the  complaint  Stokes  v. 
Taylor,  104-394;  Lewis  v.  Railroad,  95-179;  Fulps  v.  Mock,  108-601. 

See  18  233,  234,  235,  236  and  384,  ante,  and  cases  cited. 

Sec.  420.  Judgtnent  in  certain  cases  tobe  (jl  conveyance  of 
title.  R.  C.f  c.  32,  s.  24.  1850,  c.  107,  s.  1.  1874-^5,  c. 
17,s.l. 

In  any  action,  wherein  the  court  shall  declare  that  a  party 
is  entitfed  to  the  possession  of  property,  real  or  personal, 
the  legal  title  whereof  may  be  in  another  or  others,  parties 
to  the  suit,  and  the  court  shall  order  a  conveyance  of  such 
legal  title  to  him  so  declared  to  be  entitled,  or  where,  for 
any  cause,  the  court  shall  order  that  one  of  the  parties  hold- 
ing property  in  trust  shall  convey  the  legal  title  therein  to 
be  held  in  trust  to  another  person,  although  not  a  party, 
the  court,  after  declaring  the  right  and  ordering  the  con- 
veyance, shall  have  power,  also,  to  be  used  in  its  discretion, 
to  declare  in  the  order  then  made,  or  in  any  made  in  the 
progress  of  the  cause,  that  the  effect  thereof  shall  be  to 
transfer  to  the  party  to  whom  the  conveyance  is  directed  to 
be  made,  the  legal  title  of  the  said  property,  to  be  held  in 
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the  same  plight,  condition  and  estate  as  though  the  convey- 
ance ordered  was  in  fact  executed ;  and  shall  bind  and 
entitle  the  parties  ordered  to  execute  or  to  take  benefit  of 
the  cotiveyance,  in  and  to  all  such  provisions,  conditions 
and  covenants  as  may  be  adjudged  to  attend  the  conveyance, 
in  the  same  manner  and  to  the  same  extent  as  the  convey- 
ance would  if  the  same  were  executed  according  to  the 
order.  And  any  party  taking  benefit  under  the  judgment 
may  have  the  same  redress  at  law  on  account  of  the  matter 
adjudged  as  he  might  on  the  conveyance,  if  the  same  had 
been  executed. 

Decree  by  consent. — ^A  decree  by  consent  is  merely  a  conveyance  between 
the  parties,  binding  them  and  their  privies  in  estate,  but  it  is  open  to  the 
latter  to  impeach  it  for  fraud.     RoUins  v.  Henry,  78-342. 

Decree  conlLmiing^  sale. — A  final  decree  confirming  a  sale  and  declaring 
that  the  effect  of  the  decree  shall  be  to  convey  the  title  as  fully  as  if  a 
deed  had  been  executed,  is  in  accordance  with  this  section,  and  cannot 
be  impeached,  except  by  a  civil  action  commenced  by  summons.  Thax- 
ton  V.  W^illiamson,  72-125. 

Decree  directing^  conveyance  npon  payment  of  a  certain  snm. — Where  a 
decree  directs  a  reconveyance  of  land  upon  payment  of  a  certain  debt, 
to  secure  which  the  land  has  been  conveyed,  the  land  remains  subject  to 
to  the  control  of  the  court,  and  the  title  does  not  pass  till  the  payment, 
notwithstanding  the  administrator  of  the  creditor  enters  satisfaction  of 
the  debt  upon  the  docket  upon  receipt  of  the  debtor*s  note  for  the 
amount.     Davis  v.  Rogers,  84-412. 

Sec»  427*  Judgment  to  be  regarded  atf  a  fleed,  and  to  be 
registered.  It.  C,  e.  32,  s.  2i%.  I80O,  c.  17,  s.  S.  1874''5, 
c.  17f  «.  2. 

Every  judgment,  in  which  the  transfer  of  title  shall  be  so 
declared,  shall  be  regarded  as  a  deed  of  conveyance,  exe- 
cuted in  due  form  and  by  capable  persons,  notwithstanding 
the  want  of  capacity  in  any  person  ordered  to  convey,  and 
shall  be  registered  in  the  proper  county,  under  the  same 
rules  and  regulations  as  may  be  prescribed  for  conveyances 
of  similar  property  executed  by  the  party ;  and  all  laws 
which  may  be  passed  for  extending  the  time  for  registration 
of  deeds  shall  be  deemed  to  include  such  judgments,  pro- 
vided the  conveyance,  if  actually  executed,  would  be  so 
included. 
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Decree  operating  as  conveyanoe. — A  decree  does  not  operate  as  a  convey- 
ance, unless  it  complies  with  the  requirements  of  this  section  by  declar- 
ing **that  it  shall  be  regarded  as  a  deed  of  conveyance/ *etc.  Morris 
V.  White,  96-91;  Smith  v.  King,  107-273. 

Decree  of  eanoellation. — ^There  is  no  provision  of  the  statute  that  when  a 
deed  is  ordered  to  be  cancelled  an  entry  thereof  should  be  made  on 
the  margin  of  its  registration,  but  it  is  a  practice  to  be  recommended. 
Smith  V.  King,  107-273. 

Note. — By  ch.  147,  acts  1885,  deeds  are  valid  as  to  third  parties  only 
from  registration,  and  since  that  -act  the  time  for  registering  deeds  has 
not  been  extended,  so  that  the  last  paragraph  of  this  section  is  now 
ineffective.  . 

Sec.  428 •  Copy  of  Jtidgnient  from  register^8  office  to  be  evi- 
dence. B.  C,  c.  32,  8.  26.  1850,  c,  107,  s.  3.  1874''5,  c. 
17,  8.  3. 

In  all  legal  proceedings  touching  the  right  of  parties 
derived  under  such  judgment,  a  certified  copy  thereof  from 
the  register's  books  shall  be  evidence  of  its  existence  and 
of  the  matters  therein  contained,  as  fully  as  if  the  same 
were  proved  by  a  perfect  transcript  of  the  whole  case. 

Sec.  429*  Judgment  to  be  registered  a8  deeds.  R.  C,  c.  32, 
8.  27.    1850,  c.  107,  8.  4.    1874-'5,  c.  17,  8.  4. 

The  party  desiring  registration  of  such  judgment  shall 
produce  to  the  register  a  copy  thereof,  certified  by  the  clerk 
of  the  court  in  which  it  is  enrolled,  under  the  seal  of  the 
court,  and  the  register  shall  record  both  the  judgment  and 
certificate. 

Sec.  430.  "Rates  of  damages  where  datnages  are  recover- 
able.   C.  C.  P.,  8.  250. 

Whenever  damages  are  recoverable,  the  plaintiff  may 
claim  and  recover,  if  he  show  himself  entitled  thereto,  any 
rate  of  damages  which  he  might  have  heretofore  recovered 
for  the  same  cause  of  action. 

See  Battle's  Digest,  vol.  i,  pp.  311-319;  vol.  4,  pp.  1 19-120;  Rev.  Code, 
passim. 

Note. — This  section  does  not  lay  down  any  rule  of  damages  beyond 
affirming  that  they  should  be  measured  by  the  rules  of  law  and  statutes 
already  existing. 
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Sec*  431*    Judgment  in  action  for  recovery  of  personal 
pTopert,y»    €•  C*  P.,  »•  251. 

In  an  action  to  recover  the  possession  of  personal  prop- 
erty, judgment  for  the  plaintiff  may  be  for  the  possession, 
or  for  the  recovery  of  possession,  or  for  the  value  thereof, 
in  case  a  delivery  cannot  be  had,  and  the  damages  for  the 
detention.  If  the  property  has  been  delivered  to  the  plain- 
tiff, and  the  defendant  claims  a  return  thereof,  judgment 
for  the  defendant  may  be  for  a  return  of  the  property,  or 
for  the  value  thereof  in  case  a  return  cannot  be  had,  and 
damages  for  taking  and  withholding  the  same. 

Judgment  fmt  damageB,  when.  — In  actions  to  recover  personal  property, 
when  the  plaintiff  has  not  invoked  the  aid  of  the  provisional  remedy  of 
claim  and  delivery,  his  judgment,  if  he  succeeds,  is  for  the  possession  of 
the  property  or  for  its  value  and  damages  for  its  detention,  as  in  the  old 
action  of  detinue,    Jarman  v.  Ward,  67-32. 

A  judgment  in  an  action  to  recover  specific  personal  property  is  no  bar 
to  a  subsequent  action  against  the  same  parties  for  damages  for  the  tak- 
ing and  detention  of  such  property.     Woody  v.  Jordan,  69-189. 

Where  the  plaintiff,  who  had  recovered  judgment  in  an  action  of  claim 
and  delivery  (in  which  he  was  defendant)  for  the  return  of  the  property, 
but  the  same  had  not  been  returned,  thereafter  brings  suit  against  the 
plaintiff  in  such  action  for  damages  for  the  conversion  of  the  property: 
Held^  that  he  was  entitled  to  recover.     Asher  v.  Reizenstein,  105-213.' 

Assignee  of  judgment. — A  lessor  recovered  judgment  against  lessee  in  an 
action  of  claim  and  delivery  to  recover  possession  of  crops  and  enforce 
his  lien  for  rent.  Pending  the  suit,  the  lessee  delivered  a  portion  of  the 
crop  to  the  defendants  to  pay  for  supplies  furnished  him.  The  judg- 
ment was  assigned  to  the  plaintiff  who  sues  defendant  for  damages  for 
the  conversion:  Heldy  the  plaintiff  assignee  acquired  no  title  to  any 
property  not  mentioned  in  the  judgment,  and  he  must  accept  the  assessed 
money  value  of  such  as  cannot  be  delivered  under  the  judgment.  The 
assi^ment  is  not  of  all  the  rights  of  the  lessor,  but  of  the  right  vested 
in  him  by  virtue  of  the  judgment,  and  to  enforce  the  same  against  the 
lessee.     Timberlake  v.  Powell,  99-233. 

Form  of  Judgment. — The  judgment  in  claim  and  delivery  should  be  in 
the  alternative  for  the  delivery  of  the  specific  property,  if  to  be  had, 
and  if  not,  then  its  value,  to  be  assessed  by  the  jury.  Council  v.  Averett, 
90-168;  Hall  V.  Tillman,  103-276. 

Where  claim  and  delivery  is  brought  to  recover  possession  of  property 
to  sell  it  under  a  contract  to  pay  an  indebtedness,  the  plaintiff  recover- 
ing judf^ent  holds  the  .property  as  trustee  to  apply  proceeds  as  directed 
by  the  judgment,  if  possession  of  the  property  cannot  be  had  the  judg- 
ment should  be  in  the  alternative.     Austin  v.  Secrest,  91-214. 

In  respect  to  that  portion  which  plaintiff  fails  to  recover,  the  judgment 
should  direct  a  return  to  the  defendant,  or  that  the  value  thereof,  to  be 
ascertained  by  the  jury,  should  be  paid  him  if  a  return  cannot  be  made. 
Horton  v.  Home,  99-219. 
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Where,  in  an  action  of  claim  and  delivery,  the  plaintiff,  claiming  a 
mortgage  lien,  seized,  and  the  defendant  replevied,  J223.50  worth  of 
property,  and  on  the  trial  the  plaintiff  recovered  judgment  for  |i50.37, 
the  proper  judgment  to  be  entered  is,  "Thatplaintiff  recover  the  specific 
property,  and  if  possession  cannot  be  had,  then  the  penal  sum  named 
in  the  bond  of  the  defendant  and  his  sureties,  with  a  proviso  that  the 
specific  property  shall  be  relieved  of  the  lien  and  liability  to  seizure  and 
sale,  ana  the  defendant  and  the  sureties  on  his  bond  discharged  by  the 
payment  of  $50.37,  with  interest  from  the  beginning  of  the  term,  and 
costs."    Taylor  V.  Hodges,  105-344. 

Note.— See  amendment  to  J  326,  ante. 

Interest. — Interest  is  not  allowed  as  a  matter  of  law  in  an  action  of 
claim  and  delivery,  though  the  jury  can,  if  they  wish,  allow  interest  on 
the  value  of  the  property,  from  the  time  it  was  taken,  as  damages. 
Patapsco  V.  Magee,  86-350. 

See  2?  321,  322,  323.  326,  333.  385,  3^6,  387,  388,  390  and  409,  and  cases 
cited. 

5ec.  4:32.  What  judge  to  approve  Judgments,  orders  afhd, 
decrees.  1876''7,  c.  233,  s.  3.    1879,  c.  63.    1881.  c.  5 1. 

In  all  cases  where  a  judgment,  decree  or  order  of  the 
superior  court  is  required  to  be  approved  by  a  judge,  it  shall 
be  approved  by  the  judge  having  jurisdiction  of  receivers 
and  injunctions. 

In  open  coart. — Except  in  cases  of  consent,  and  where  otherwise  pro- 
vided by  statute,  orders  and  judgments  should  be  signed  in  open  court. 
Branch  v.  Walker,  92-87. 

Sec.  433.  Judgments  to  be  docketed  and  indexed;  Judg- 
ments at  the  same  ter^n,  when  held  to  be  docketed.  C.  C. 
P.,  s.  252.    jRide  XV III. 

Every  judgment  of  the  superior  court  affecting  the  right 

to  real  property,  and  any  judgment  requiring  in  whole  or 

in  part  the  payment  of  money,  shall  be  entered  by  the  clerk 

of  said  superior  court  on  the  judgment  docket  of  saidcourL 

The  entry  shall  contain  the  names  of  the  parties,  and  the 

relief  granted,  date  of  judgment  and  date  of  docketing; 

and  the  clerk  shall  keep  a  cross  index  of  the  whole,  with 

the  dates  and  numbers  thereof     All  judgments  rendered 

in  any  county  by  the  superior  court  thereof,   during  a 

term  of  the  court,  and  docketed  during  the  same  term,  or 

within  ten  days  thereafter,  shall  be  held  and  deemed  to 

have  been  rendered  and  docketed  on  the  first  day  of  said 

term. 
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Lieii  of  jiulgment. — A  judgment  is  not  a  lien  upon  land,  in  the  absence 
of  the  actual  levy  of  an  execution,  until  it  is  docketed  in  the  county 
where  the  land  is  situate,  in  the  manner  prescribed  by  this  section,  and 
upon  the  docket  required  to  be  kept  by  i  83  of  The  Code.  Holman  v. 
Miller,  103-118;  Alsop  v.  Moseley,  104-60. 

•Sf^  i  435,  posl,  and  cases  cited. 

Sec,  434,    Jadgnient-roll,    C,  C,  1^.,  s,  253, 

Unless  the  party  or  his  attorney  shall  furnish  a  judgment- 
roll,  the  clerk,  immediately  after  entering  the  judgment, 
shall  attach  together,  and  file  the  following  papers,  which 
shall  constitute  the  judgment-roll : 

(i)  In  case  the  complaint  be  not  answered  by  any  defend- 
ant, the  summons  and  complaint,  or  copies  thereof,  proof 
of  service,  and  that  no  answer  has  been  received,  the  report, 
if  any,  and  a  copy  of  the  judgment ; 

(2)  In  all  other  cases,  the  summons,  pleadings,  or  copies 
thereof,  and  a  copy  of  the  judgment,  wath  any  verdict  or 
report,  the  offer  of  the  defendant,  exceptions,  case,  and  all 
orders  and  papers  in  any  way  involving  the  merits  and 
necessarily  affecting  the  judgment. 

Sec,  435,  Judgments^  when  and  how  to  be  docketed  ;  secured 
on  appeal.    C  C,  P.,  ».  254,    1S87,  c  192. 

Upon  filing  a  judgment-roll  upon  a  judgment  affecting 
the  title  of  real  property,  or  directing  in  whole  or  in  part 
the  payment  of  money,  it  shall  be  docketed  on  the  judg- 
ment docket  of  the  superior  court  of  the  county  where  the 
judgment-roll  was  filed,  and  may  be  docketed  on  the  judg- 
ment docket  of  the  superior  court  of  any  other  county  upon 
the  filing  with  the  clerk  thereof  a  transcript  of  the  original 
docket,  and  shall  be  a  lien  on  the  real  property  in  the 
county  where  the  same  is  docketed,  of  every  person  against 
whom  any  such  judgment  shall  be  rendered,  and  which  he 
may  have  at  the  time  of  the  docketing  thereof  in  the  county 
in  which  such  real  property  is  situated,  or  which  he  shall 
acquire  at  any  time  thereafter,  for  ten  years  from  the  date 
of  the  rendition  of  the  judgment.  But  the  time  during 
28 
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which  the  party  recovering  or  owning  such  judgment  shall 
be,  or  shall  have  been,  restrained  from  proceeding  thereon 
by  an  order  of  injunction,  or  other  order,  or  by  the  operation 
of  any  appeal,  or  by  a  statutory  prohibition,  shall  not  con- 
stitute any  part  of  the  ten  years  aforesaid,  as  against  the 
defendant  in  such  judgment,  or  the  party  obtaining  such 
orders  or  making  such  appeal,  or  any  other  person  who  is 
not  a  purchaser,  creditor  or  mortgagee  in  good  faith.  But 
whenever  an  appeal  from  any  judgment  shall  be  pending, 
and  the  undertaking  requisite  to  stay  execution  on  such 
judgment  shall  have  been  given,  and  the  appeal  perfected 
as  provided  in  title  thirteen  of  this  chapter,  the  court  in 
which  judgment  was  recovered  may,  on  special  motion,  after 
notice  to  the  person  owning  the  judgment,  on  such  terms 
as  they  shall  see  fit,  direct  an  entry  to  be  made  by  the  clerk 
on  the  docket  of  such  judgment,  that  the  same  is  secured 
on  appeal,  and  thereupon  no  execution  shall  issue  upon 
such  judgment  during  the  pendency  of  said  appeal. 

Note  i. — The  section  as  above  given  contains  the  amendment  made 
by  ch.  192,  acts  1887.  This  amendment,  while  permitting  an  order  to 
be  granted  staying  execution,  if  proper  security  is  given,  would  not,  it  is 
apprehended,  prevent  a  sale  under  a  junior  execution.  The  sheriff  would 
probably  pay  into  court  out  of  the  proceeds  a  sum  sufficient  to  abide  the 
result  of  the  appeal,  or  the  court  might  stay  the  execution  on  other 
terms,  as  above  empowered. 

Note  2. — When  6nes  are  imposed  the  judgment  may  be  docketed  and 
become  a  lien  under  this  section.     Acts  1887,  ch.  191,  s.  3. 

Lien  of  docketed  jadgments, — A  docketed  judgment  is  a  lien  upon  the 
lands  of  the  debtor,  although  it  does  not  divest  the  estate  out  of  the 
debtor,  nor  does  it  make  the  land  primarily  liable  for  the  debt  though 
the  lien  exists.  And  where  the  debtor  dies,  the  land  descends  to  the 
heirs  subject  to  the  lien,  which  lien,  however,  is  subject  to  the  right  of 
the  heirs  to  have  the  debt  paid  by  the  personal  property,  if  there  is 
enough  for  that  purpose;  if  there  is  not  enough  to  pay  the  debt,  then 
the  land  may  be  sold  for  assets  by  the  administrator.  Murchison  v. 
Williams,  71-135. 

Before  the  adoption  of  The  Code,  the  levy  of  a  senior  execution  on 
land  did  not  prevent  a  levy  and  sale  under  a  junior  execution,  and  a 
purchaser  at  such  sale  obtained  a  good  title.  The  Code  has  constituted 
a  docketed  judgment  a  lien  on  the  real  property  of  the  judgment  debtor, 
and  a  purchaser  at  a  sale  under  a  junior  docketed  judgment  acq^uires 
the  estate  subject  to  the  lien  of  any  prior  docketed  judgment.  A  judg- 
ment obtained  before  the  adoption  of  The  Code,  if  docketed  within  a 
reasonable  time  thereafter,  acquired  a  lien  upon  the  real  estate  of  the 
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judgment  debtor.     Such  judgments  were  not  prejudiced  by  the  adoption 
of  The  Code.     Sharpe  v.  Williams,  76-87. 

Where  a  purchaser  at  a  sale  under  a  decree  of  foreclosure,  or  a  pur- 
chaser at  execution  sale,  obtains  a  deed  for  a  tract  of  land  lying  in  two 
counties,  and  the  mortgage  was  registered  or  the  judgment  docketed 
only  in  one  county,  such  deed  conveys  no  title  as  against  creditors  or 
purchasers  for  value  to  that  part  of  the  land  lying  in  the  other  county. 
King  V.  Portis,  77-25. 

A  foreclosure  sale  under  a  mortage  of  land  lying  in  two  counties,  the 
mortgage  being  registered  in  but  one,  passes  title  to  the  land  in  both  as 
against  a  purchaser  under  a  judgment  docketed,  subsequently  to  the 
foreclosure  proceedings,  in  the  county  where  the  mortgage  was  not  reg- 
istered.    King  V.  Portis,  81-382,  overruling  King  v.  Portis,  77-25. 

A  judgment  for  costs  against  a  defendant  and  in  favor  of  the  officers 
of  the  court,  when  docketed,  is  a  lien  to  the  same  extent  as  a  judgment 
in  favor  of  the  plaintiff.     Sheppard  v.  Bland,  87-163. 

A  judgment  has  no  lien  on  land  in  a  county  in  which  it  has  not  been 
docketed.     Lowdermilk  v.  Corpening,  92-333. 

The  lien  of  a  judgment  cannot  be  continued  by  subrogation  when  the 
judgment  has  been  satisfied,  nor  against  a  party  w^ho  acquired  rights 
before  the  action  in  which  the  judgment  of  subrogation  was  rendered 
was  begun,  nor  can  such  subrogation  impair  the  rights  of  persons  not 
parties  to  the  action.     Ibid, 

A  docketed  judgment  is  not  a  lien  on  real  property  purchased  and 
paid  for  by  a  debtor  when  title  is  taken  in  the  name  of  a  third  person. 
Dixon  v.  Dixon,  81-323;  Wall  v.  Fairly,  77-105. 

A  judgment  for  purchase-money  has  no  higher  lien  than  any  other, 
except  that  the  homestead  cannot  be  claimed  against  a  debt  for  its  pur- 
chase.    Moore  v.  Ingram,  91-376. 

A  judgment  creditor  has  neither  y«j  in  re  nor  jus  ad  rem  as  to  a  debtor's 
land,  but  only  the  right  to  enforce  his  judgment  by  execution.  If  the 
debtor  has  made  an  agricultural  lien  or  severed  the  crop,  that  does  not 
pass  to  purchaser  at  execution  sale.     Dail  v.  Freeman,  92-35 r. 

Lien,  from  what  time. — The  judgment  is  a  lien  upon  land  at  and  from 
the  time  of  its  being  docketed.  Harris  v.  Ricks,  63-653;  Hoppock  v. 
Shober,  60-153. 

The  effect  of  the  act  suspending  The  Code,  is  to  make  the  clerk  sim- 
ply the  instrument  of  the  judge  in  entering  up  judgments,  and  the  pro- 
visions in  regard  to  docketing  judgments  in  the  courts  where  they  are 
taken,  are  suspended  thereby,  and  the  i8th  rule  of  the  supreme  court 
now  regulates  the  same.     Norwood  v.  Thorp,  64-682. 

Judgments  docketed  during  a  term  of  a  superior  court  in  the  county 
in  which  they  are  taken,  are  deemed  to  have  been  docketed  on  the  first 
day  of  such  term.     Ibid.     See  Burton  v.  Spiers. 

A  judgment  refers  back  to  the  first  day  of  a  term  at  which  it  was  ren- 
dered, independent  of  the  C.  C.  P.  Farley  v.  Lea,  20-169;  Foust  v. 
Trice,  53-490;  Finley  v.  Smith,  24-225.  Contra^  Clifton  v.  Wynne,  81-169. 

It  is  the  docketing  of  the  judgment,  and  not  the  issuing  of  the  execu- 
tion, which  creates  the  lien  under  the  present  system.  Sawyer  v.  Saw- 
yer, 93-321;  Williams  v.  Weaver,  94-134;  Holman  v.  Miller,  103-118. 

Time  during  appeal. — If  there  is  an  appeal  after  docketing  judgment, 
the  time  of  stay  caused  by  the  appeal  is  not  counted.  Adams  v.  Guy, 
106-275. 

Iden  and  equitable  interest. — Where  a  debtor  executes  a  deed  in  trust  to 
a  trustee  to  secure  certain  debts  therein  mentioned,  and  after  the  regis- 
tration of  the  deed,  a  creditor  obtains  judgment,  and  has  the  same  duly 
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docketed,  the  judgment,  under  the  provisions  of  this  section,  is  a  Hen 
upon  the  equitable  estate  of  the  debtor.  The  lien,  thus  acquired,  can- 
not be  enforced  l\y  a  sale  under  execution.  In  order  to  sell  an  equitable 
estate,  not  liable  to  sale  under  execution,  the  plaintiff  in  the  execution 
must  resort  to  his  action  (as  formerly,  to  bill  in  equity,)  to  ascertain  the 
rights  of  all  parties  interested,  and  to  enforce  his  lien.  McKeithan  v. 
Walker,  66-95;  Sprinkle  v.  Martin,  66-55;  Hardin  v.  Ray,  94-456;  Trim- 
ble V.  Hunter,  104-129. 

A  docketed  judgment  is  a  lien  on  the  debtor^s  whole  interest,  legal  or 
equitable,  but  the  equitable  interest  cannot  be  levied  upon  and  sold 
except  as  authorized  by  act  of  1812.  Mauncy  v.  Ihrie,  76-299;  Led  bet- 
ter V.  Anderson,  62-323. 

Priority  of  lien. — The  United  States  government  has  an  undoubted  right 
to  priority  of  payment  in  case  of  a  general  conveyance  of  his  property 
by  an  insolvent,  but  that  right  is  subject  to  a  prior  lien,  and  if  a  lien  be 
acquired  by  a  docketed  judgment,  it  will  not  be  defeated  by  a  subse- 
quent assignment,  unless  the  insolvent  be  thrown  into  bankruptcy  by 
proceedings  commenced  within  four  months  thereafter.  Hoppock  v. 
Shober,  69-153. 

If  a  sale  of  land  is  made  under  a  junior  docketed  judgment,  the  pur- 
chaser buys,  in  effect,  only  an  equity  of  redemption;  that  is,  the  title  to 
the  land  upon  paying  off  prior  liens.  Halyburton  v.  Greenlee,  72-316; 
Isler  v.  Colgrove,  75-334;  Cannon  v.  Parker,  81-320. 

A  sale  under  both  a  senior  and  a  junior  docketed  judgment,  vests  the 
title  in  the  purchaser,  and  transfers  the  liens  in  the  same  order  of  pri- 
ority, to  the  proceeds  of  the  sale.     Cannon  v.  Parker,  81-320. 

The  lien  of  a  prior  docketed  judgment  is  hot  disturbed  by  a  sale  under 
a  junior  judgment.     Worsley  v.  Bryan,  86-343. 

A  sheriff  is  liable  upon  his  official  bond  for  a  failure  to  apply  proceeds 
of  sale  of  a  debtor's  land  in  payment  of  an  execution,  in  his  hands  at 
the  time  of  sale,  issued  upon  a  judgment  bearing  the  prior  lien.  The 
lien  upon  land  acquired  by  docketing  a  judgment  cannot'  be  displaced 
by  one  subsequently  acquired.  (The  rights  of  the  part)'*  under  the 
judgment  and  execution  of  the  supreme  court  were  lost  by  not  issuing^ 
alias  executions.)    Titman  v.  Rhyne,  89-64. 

Lien,  how  lost. — Quaere,  whether  a  lien  created  by  a  levy  prior  to  the 
docketing  of  a  judgment,  is  continued  by  virtue  of  such  docketin^^ 
without  following  it  with  a  zfenditioni  exponas;  or  whether  the  issuing 
of  an  execution  on  such  docketed  judgment  waives  the  lien  created  by 
the  levy  before  docketing.     Baldwin  v.  York,^  1-463. 

The  lien  on  the  land  of  the  defendant  acquired  by  a  docketed  judg- 
ment shall  not  be  lost  in  favor  of  a  judgment  subsequently  docketed, 
unless  the  plaintiff  in  the  latter  take  out  execution,  and  give  the  plain- 
tiff in  the  former  twenty  days'  notice  before  the  day  of  sale  by  the 
sheriff,  and  the  plaintiff  so  notified  fails  to  take  out  execution  and  put  it 
into  the  sheriff's  hands  before  the  day  of  sale,  as  is  prescribed  in  the  19th 
rule  of  practice,  adopted  by  the  supreme  court  at  June  term,  1S69, 
(63-669).     Perry  v.  Morris,  65-221;  Daugherty  v.  Logan,  70-558. 

Docketing  the  judgment  alone  creates  a  lien  on  land  and  if  land  is 
sold  under  a  junior  judgment  it  may  be  sold  over  again  under  a  senior 
judgment.  This  lien  is  a  vested  right  and  the  rule  adopted  June  term, 
i86q  (63  N.  C,  669),  is  unconstitutional.     Burton  v.  Spiers.  92-503. 

The  lien  acquired  by  a  judgment  obtained  before  the  C.  C.  P.,  upon 
which  execution  issued  and  was  levied  upon  land  and  kept  alive  by  suc- 
cessive alias  executions,  issued  from  term  to  term,  was  not  waived  or 
lost  by  docketing  a  transcript  of  such  judgment  in  another  county. 
Isler  v.  Colgrove,  75-334- 
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The  lien  under  this  section  is  lost  by  the  lapse  of  ten  years  after 
docketing,  although  execution  is  regularly  issued.  Pasour  v.  Rhyne, 
82-149. 

Where  an  execution  is  levied  on  land  before  the 'expiration  of  the 
judgment  lien,  but  the  sale  does  not  take  place  until  aAer  the  expira- 
tion of  such  lien,  the  levy  does  not  extend  the  Hen  to  the  sale,  so  as  to 
defeat  a  purchaser  or  prior  encumbrancer  whose  right  attached  during 
the  existence  of  the  lien,  but  before  the  levy.  Spicer  v.  Ganibill,  93-376; 
Lytle  V.  Lytle.  94-683. 

The  lien  of  a  judgment  expires  at  the  end  of  ten  years  from  the  time 
it  is  docketed.  The  only  provision  which  extends  this  time  is  that  con- 
tained in  this  section.     Lilly  v.  West,  97-276. 

Supersedeas  bond. — A  bond  to  stay  execution  which  provides  that  the 
obligors  will  be  responsible  for  any  damages  which  may  arise  on  account 
of^lhe  acts  of  the  appellant  in  committing  waste,  etc.,  is  not  a  superse- 
deas bond  within  the  meaning  of  3^  435,  554,  which  contemplate  a  bond 
upon  which  summary  judgment  may  be  rendered  in  the  supreme  court 
upon  the  affirmation  of  the  judgment  of  the  court  below.  Alderman  v. 
Rivenhark,  96*-i34. 

Duty  of  judgment  creditor. — It  is  the  duty  of  a  judgment  creditor  to  see 
that  his  judgment  is  pioperly  docketed.  If  the  clerk  neglects  to  docket 
the  judgment,  subsequent  incumbrances  and  claimants  under  the  judg- 
ment debtor  are  not  to  be  prejudiced  thereby,  and  the  remedy  of  the 
judgihent  creditor  is  against  the  clerk  for  loss  suffered  by  reason  of  the 
failure  to  docket  the  judgment.     Holman  v.  Miller,  103-118. 

A  sale  of  land  under  execution  issued  more  than  ten  years  after  the 
docketing  of  the  judgment  is  invalid.  The  purchaser  at  such  sale  is 
affected  with  notice  of  the  expiration  of  the  judgment  lien,  and  gets  no 
title.     Lyon  v.  Russ,  84-588;  Pasour  v.  Rhyne,  82-149. 

A,  B  and  C  had  all  taken  judgments  against  D.  A's  judgment  was 
never  docketed;  B's  was  docketed  in  June,  1869;  C's  was  docketed  in 
January,  1878.  Executions  issued  on  all  these  judgments,  bearing  teste 
fall.  1879:  Held,  (i)  that  A,  having,  never  docketed  his  judgment,  had 
no  lien  to  compete  for  the  fund  against  the  other  two;  (2)  that  B's  judg- 
ment had  ceased  to  be  a  lien  by  the  lapse  of  ten  years  from  the  day  it 
was  docketed;  (3)  that  C's  judgment  should  be  first  paid  out  of  the  pro- 
ceeds of  the  execution  sale.     Whitehead  v.  Latham,  83-232. 

The  lien  of  a  docketed  judgment  is  lost  by  the  lapse  of  ten  years. 
Fox  V.  Kline,  85-173;  McDonald  v.  Dixon,  85-248.  Except  as  to  the 
lien  up>on  the  interest  in  Reversion  of  the  homestead.  Cotten  v.  McClena- 
han,  85-254. 

See  §  152  (i),  ante,  and  cases  there  cited. 

When  not  a  lien. —A  docketed  judgment  is  no  lien  on  real  property 
which  has  been  paid  for  by  the  debtor,  but  title  taken  in  the  name  of  a 
third  person.     Dixon  v.  Dixon,  81-323;  Wall  v.  Fairly,  77-105. 

A  docketed  judgment  against  an  administrator  in  his  executive  capacity, 
when  administration  was  granted  prior  to  July  i,  1869,  created  no  lien 
upon  his  land.     Williams  v.  Green,  80-76. 

Assignment  of  judgment. — An  assignment  of  a  judgment  is  not  necessa- 
rily to  be  entered  on  the  docket     Winberry  v.  Koonce,  83-351. 

Sequirement  as  to  teste  of  execution. — The  act  of  assembly,  1870-'!,  ch. 
42,  by  which  executions  issued  on  judgments  in  civil  actions  are  required 
to  be  tested  as  of  the  term  next  before  the  day  on  which  they  are  issued, 
is  merely  directory,  and  its  omission  does  not  vitiate  the  process.  Bryan 
V.  Hubbis,  69-423. 

See  {  449,  post. 
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Judgments  by  defkult. — QiuBve:  How  are  judgments  by  default,  noir 
allowed  by  law,  and  the  amounts  thereof,  ascertained?  Is  it  in  the  man- 
ner prescribed  in  \  385,  ante^  or  is  it  by  the  old  mode  of  a  jury  and  a  writ 
of  inquiry?    Sutton  v.  McMillan,  72-10*2. 

See  \\  385,  386,  antet  and  cases  cited. 

Purcluuier  under  an  execution  unaifected  by  irregnilarity  in  tbe  judgment. — 
In  an  action  of  ejectment,  the  plaintiff  whQ  is  a  stranger  to  the  judgment 
need  only  show  the  execution  under  which  the  land  was  sold,  in  order 
to  establish  his  title  against  the  defendant  in  the  execution;  nor  is  his 
title  affected  by  any  irregularity  in  the  judgment.     Lee  v.  Bishop,  89-256. 

Judgment,  how  kept  allre. — A  jud^i^ent  can  be  kept  alive  by  the  issuance 
of  executions  within  each  successive  period  of  three  years  from  the  issue 
of  the  previous  execution.     Williams  v.  Mullis,  87-159. 

^^  W  436  and  440,  post, 

Bemedy  upon  judgments  nisi. — ^The  proper  mode  of  enforcing  judgments 
nisi  is  by  action  or  special  proceedings  commenced  by  summons.  Jones 
V.  Gupton,  65-48. 

Note. — This  is  now  otherwise,  and  the  remedy  is  by  motion,  upon 
notice,  §446,^5/. 

Judgments  of  one  superior  court  docketed  in  another. — Where  a  judgment 
was  rendered  in  one  county  and  docketed  in  another,  proceedings  sup- 
plementary to  execution  should  be  instituted  in  the  county  in  which  the 
judgment  was  rendered,  as  the  action  is  pending  in  that  county  until  the 
judgment  is  satisfied.     Hutchinson  v.  Symons,  67-156. 

The  fact  that  a  judgment  docketed  in  one  county  is  afterwards  dock- 
eted in  another  does  not  deprive  it  of  the  lien  it  had  on  the  defendant's 
land  in  the  first  county.     Perry  v.  Morris,  65-221. 

The  transcript  of  a  judgment  sent  from  one  county  to  another  to  be 
docketed  which  sets  out  the  date  of  its  rendition,  the  names  of  the  par- 
ties to  the  suit,  the  amount  of  the  debt,  and  the  costs  of  action,  is  suffi- 
cient to  give  notice  of  the  lien  on  the  defendant's  land.  Wilson  v.  Pat- 
ton,  87-318. 

Justice's  judgments  docketed  in  the  superior  court. — A  judgment  given  by 
a  justice  of  the  peace  in  one  county,  cannot  be  docketed  in  another  with- 
out having  been  first  docketed  in  the  county  where  it  was  rendered. 
McAden  v.  Banister,  63-478. 

The  provision  for  docketing  a  justice's  judgment  in  the  office  of  the 
clerk  of  the  superior  court  of  the  county,  so  as  to  make  it  a  judgment  of 
the  superior  court,  from  the  time  of  its  being  docketed,  is  not  repealed 
by  the  act  of  i868-'9,  ch.  76,  entitled  "  an  act  suspending  the  Code  of 
Civil  Procedure  in  certain  cases."     Bates  v.  Bank,  65-81. 

If  a  justice's  judgment  be  docketed  in  the  superior  court,  it  will  be  a  lieu 
upon  the  land  of  the  defendant  from  the  time  it  was  docketed,  and  will 
have  a  priority  over  a  judgment  obtained  in  such  court  hy  another  person 
against  the  same  defendant  at  a  subsequent  time,  and  though  an  execu- 
tion be  issued  on  the  latter,  and  the  sheriff  levies  it  on  the  land  and 
advertises  it  for  sale,  yet,  if  before  the  sale  execution  is  issued. on  a  part 
of  the  justice's  docketed  judgment,  and  is  placed  in  the  hands  of  the 
sheriff,  the  proceeds  of  the  sale  of  the  land  must  be  first  applied  to  the 
paj-ment  of  all  the  justice's  judgment.     Perry  v.  Morris,  65-221. 

A  justice's  judgment  is  docketed  in  the  superior  court  for  the  purpose 
of  lien  and  execution,  and  that  court  has  no  power  to  set  it  aside,  unless 
the  cause  is  carried  up  by  appeal  or  recordart,  A  judgment  can  only  be 
vacated  by  the  court  which  rendered  it.     Morton  v.  Rippy,  84-611. 
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The  docketing  of  a  dormant  justice's  judgment  in  the  superior  court 
does  not  have  the  efiect  of  reviving  it,  but  merely  brings  it  within  the 
operation  of  the  rules  applicable  to  original  judgments  in  that  court.  If 
not  removed,  a  new  action  would  have  been  necessary  to  revive  it,  there- 
fore quare  as  to  whether  the  transfer  to  the  superior  court  should  not  be 
made  before  the  dormancy  of  the  judgment.     Williams  v.  Williams, 

85-383. 

A  transcript  of  a  justice's  judgment,  sent  up  to  be  docketed  in  the 

superior  court,  need  not  contain  more  than  the  essential  particulars  con- 
stituting the  judgment.  And  where  the  justice  authenticates  it  by  his 
certificate,  it  will  be  regarded  as  having  been  regularly  taken,  in  the 
absence  of  proof  to  the  contrary,  though  the  judgment  itself  is  not  signed 
by  the  justice.  No  levy  is  necessary  on  real  estate.  Docketing  the 
judgment  creates  the  lien.     Surratt  v.  Crawford,  87-372. 

A  transcript  of  a  justice's  judgment  containing  the  names  of  the  plain- 
tiff and  defendant,  the  amountof  the  judgment,  and  the  costs  of  action, 
is  sufficient.  The  law  does  not  require  the  entire  record  to  be  sent  up  to 
be  docketed.  Lee  v.  Bishop,  89-256. 

The  docketing  of  a  magistrate's  judgment  in  the  superior  court  is 
prima  facie  evidence  of  its  existence.  Such  judgments,  regularly  dock- 
eted, cannot  be  collaterally  impeached.     Moore  v.  Edwards,  92-43. 

A  judgment  rendered  by  a  justice  of  the  peace  becomes  dormant  at 
the  expiration  of  a  year  from  its  rendition,  and  docketing  it  in  the 
superior  court  after  that  period  does  not  restore  its  validity.  It  can  only 
be  revived  by  a  new  action  before  a  justice  of  the  peace.  Woodard  v. 
Paxton,  101-26. 

A  judgment  docketed  in  the  superior  court,  as  prescribed  by  statute, 
becomes  **a  judgment  of  the  superior  court  in  all  respects."  Leave  to 
issue  execution  upon  a  judgment  so  docketed  may  be  granted  at  any 
time  within  ten  years  from  the  docketing.  Adams  v.  Guy,  106-275; 
Broyles  v.  Young,  81-315;  Cannon  v.  Parker,  81-320;  Mcllhenny  v.  Trust 
Co.,  108-31 1. 

But  an  action  on  such  judgment  would  be  barred  in  seven  years. 
Daniel  v.  Laughlin,  87-433;  Broyles  v.  Young,  81-315. 

See  \  152  (i),  ante^  and  cases  cited. 

I^Jniietioiis  against  judgments. — When  the  affidavit  alleges  that  one  of 
the  defendants,  who  is  the  plaintiff's  debtor,  has  conspired  with  the 
other  to  give  him  his  bond  without  substantial  consideration,  and  allow 
judgment  and  execution  thereon,  in  order  to  defraud  the  plaintiff,  the 
injunction  will  be  continued  to  the  hearing,  although  the  defendants 
may  deny  the  fraud  in  their  answer.     Heilig  v.  Stokes,  63-612. 

That  the  party  failed  to  sustain  his  defence  in  an  action  through  the 
unexpected  absence  of  the  nominal  plaintiff,  whom  he  had  subpoenaed 
as  a  witness,  is  no  ground  for  an  injunction  against  the  judgment  in  such 
action.    Wilder  v.  Lee,  64-50. 

It  is  no  ground  for  injunction  against  a  judgment  obtained  by  the 
assignee  of  a  bankrupt  bank  that  the  defendant,  "being  unable  to  obtain 
the  bills  of  the  bank,"  had  tendered,  in  discharge  of  the  judgment,  one- 
half  its  amount  in  currency,  which  was  alleged  to  be  the  value  of  such 
bills.     Smith  v.  Dewey,  64-463. 

See  \  338  (i),  ante^  and  cases  cited. 

See  \  274,  ante^  for  remedies  where  judgment  has  been  taken  by  excus- 
able neglect,  mistake  or  surprise. 

See^  also,  Rules  of  Supreme  Court  in  this  volume,  as  revised  and 
adopted,  September  term,  1889,  with  amendments  to  date. 
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Sec.  4»W.  Jndgtneat  in  supreme  court  may  he  docketed  in 
superior  court;  lien  of  Judginetit ;  when  ts'auticripi  tnay 
he  obtained.    1881,  c.  75 f  »s.  1^4. 

It  shall  be  the  duty  of  the  clerk  of  the  supreme  court, 
on  application  of  the  party  obtaining  judgment  in  said 
court,  directing,  in  whole  or  in  part,  the  payment  of  money, 
or  affecting  the  title  to  real  estate,  or,  on  the  like  applica- 
tion of  the  attorney  of  record  of  said  party,  to  certify,  under 
his  hand  and  the  seal  of  said  court,  a  transcript  of  said 
judgment,  setting  forth  the  title  cf  said  court,  the  names 
of  the  parties  thereto,  the  relief  granted,  that  said  judg- 
ment was  so  rendered  by  said  court,  the  amount  and  date 
of  said  judgment,  what  part  thereof  bears  interest,  and 
from  what  time;  and  said  clerk  shall  send  such  certificate 
and  transcript  to  the  clerks  of  the  superior  court  of  such 
counties  as  he  may  be  directed,  and  the  clerk  of  the  supe- 
rior court  receiving  the  said  certificate  and  transcript  shall 
docket  the  same  in  like  manner  as  judgment-rolls  of  the 
superior  court  may  be  docketed ;  and,  when  so  docketed, 
the  lien  of  said  judgment  shall  be  the  same  in  all  respects, 
be  subject  to  the  same  restrictions  and  qualifications,  and 
the  time  shall  be  reckoned  as  is  provided  and  prescribed  in 
the  preceding  sections  for  judgments  of  the  superior  court, 
so  far  as  the  same  may  be  applicable.  The  party  desiring 
the  certificate  and  transcript  provided  for  in  this  section 
may  obtain  the  same  at  any  time  after  such  judgment  has 
been  rendered,  unless  the  supreme  court  shall  otherwise 
direct. 

Lien  of  judgement  of  supreme  court. — The  simple  rendition  of  a  judgment 
in  the  supreme  court  wiU  not  constitute  a  lien  upon  the  judgment  debt- 
or's land.  To  create  such  a  lien,  it  is  essential  that  the  judgment  shall 
be  "docketed  '*  in  the  county  in  which  the  land  is  situate,  as  directed 
by  the  statute.     Alsop  v.  Moseley,  104-60. 

An  execution  issuing  from  the  supreme  court,  upon  a  judgment 
obtained  therein,  to  a  county  in  which  the  defendant  has  land,  is  a 
lieu  upon  the  land  from  its  iesle.     Rhj'ne  v.  McKee,  73-259. 

Note. — This  latter  decision  was  made  prior  to  the  adoption  of  this 
^  (436),  and  it  is  apprehended  is  not  now  the  law.  See  Alsop  v.  Moseley, 
supra. 
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8ec»  4:30  (a).  Judgmetits  in  United  Staten  courts  inay  he 
docketed  in  superior  courts;  lien  of  judgments;  duty  of 
clerks  of  superior  courts.    188th  c.  4:3fK 

Judgment  and  decrees  rendered  in  the  circuit  and  dis- 
trict courts  of  the  United  States  within  this  state  may  be 
docketed  on  the  judgment  dockets  of  the  superior  courts 
in  the  several  counties  of  this  state  for  the  purpose  of 
creating  liens  of  such  judgments  and  decrees  upon  property 
within  the  county  where  the  same  may  be  so  docketed,  in  like 
manner  as  the  judgments  of  said  superior  courts  may  bedock- 
eted,  for  the  purpose  of  creating  liens  upon  property,  but 
in  no  other  manner,  extend  or  order  as  contemplated,  pro- 
vided and  intended  by  the  act  of  congress  entitled  **an  act 
to  regulate  the  liens  of  judgments  and  decrees  of  the  courts 
of  the  United  States''  approved  August  ist,  1888.  And 
it  shall  be  the  duty  of  the  clerks  of  the  said  superior  courts, 
when  a  judgment  sale  of  said  circuit  and  district  courts 
shall  be  filed  with  him,  to  docket  the  same  as  judgments 
of  the  said  superior  courts  are  required  to  be  docketed. 

Lien  of  United  States  judgements. — Prior  to  the  enactment  of  congress  in 
the  act  of  August  i,  1888,  to  regulate  the  liens  of  judgments  of  the 
courts  of  the  United  States,  and  of  the  concurring  act  of  the  general 
assembly  of  North  Carolina  (ch.  439,  Laws  1889),  the  only  way  by  which 
a  judgment  rendered  in  the  Federal  courts  could  acquire  a  lien  on  the 
debtor's  real  property  was  by  suing  out  a  final  process  and  enforcing  it 
in  accordance  with  the  practice  which  prevailed  in  this  state  anterior  to 
the  passage  of  the  law  which  provides  for  the  acquisition  of  a  lien  by 
docketing  the  judgment.  Nor  did  the  act  of  congress  of  June,  1872, 
entitled  '*an  act  to  further  the  administration  of  justice,"  in  the  absence 
of  the  adoption  of  any  of  the  rules  there  authorized,  by  the  Federal 
courts  in  North  Carolina,  create  any  lien  in  favor  of  judgments  rendered 
in  those  courts.     Alsop  v.  Moseley,  104-60. 
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TITLE  XI. 

OF  THE    EXECUTION   OF  THE   JUDGMENT    IN    CIVIL 

ACTIONS. 

Chap.      I.  The  Execution. 

II.  Defendant's    Claim    for    Improvements 

BEFORE  Execution. 
III.  Proceedings    Supplementary    to  Execu- 
tion. 
IV    Exemptions  from  Executions. 


CHAPTER  ONE. 


THE  EXECUTION. 


Section. 

437.  Execution  within  three  years 

of  course. 

438.  After  judgment,   party   may 

pay  the  same,  although  no 
execution  has  been  issued. 

439.  Clerk  to  pay  the  money  to  the 

party  entitled. 

440.  After  three  years,  to  be  issued 

only  by  leave  of  the  court; 
leave,  how  obtained. 
44T.  Judgments,  how  enforced. 

442.  The  different  kinds  of  execu- 

tion. 

443.  To  what  counties  execution 

may  be  issued;  execution 
against  a  married  woman. 

444.  Executions  to  issue  from  the 

court  in  which  the  judg- 
ment was  rendered,  and  re- 
turn made  to  the  same  court. 

445.  Returns  on  executions  to  be 

noted  on  judgment  docket, 
and  in  certain  cases  clerk  to 
send  copies. 


I 


I 


Section. 

446.  Notice  of  judgment  «w/,  how 

given. 

447.  Execution  against  the  person, 

in  what  cases. 

448.  Form  of  execution. 

449.  Executions  tested  as  of  pre- 

ceding term,  and  returnable 
to  the  next  succeeding  term. 

450.  What  may  be  sold  under  exe- 

cution. 

451.  On  sale  of  equity  of  redemp- 

tion, what  sheriff  to  set  forth 
in  deed. 

452.  Sale  of  trust  estate;  purchaser 

holds  the  same  discharged 
of  trust. 

453.  Execution  not  to  be  levied  on 

growing  crops. 

454.  Sale  days  under  execution,  or 

by  order. 

455.  Sale  may  be  postponed  from 

day  to  day,    but  not  more 
than  three  days. 

456.  Sale,  how  advertised. 
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Section. 

457.  Notice  of  sale  to  be  served  on 

defendant,   and    in    certain 
cases  on  the  governor. 

458.  All  private  acts  allowing  land 

to  be  sold  repealed. 

459.  Time  of  commencing  sale. 

460.  Sale  of  personal  property  un- 

der   execution,    when    and 
where  advertised. 

461.  Penalty  for  selling  contrary 

to  law. 

462.  No  sale  for  want  of  bidders; 

what  officer  shall  state;  pen- 
alty. 

463.  Forthcoming   bond    may    be 

taken  for  personal  property. 

464.  Surety  to  be  fumisned  with 

list  of  the  property. 

465.  Officer,   how  to  proceed    on 

bond,  if  condition  broken. 

466.  Officer  allowed  pay  for  keep- 

ing horses,  etc. 


Section. 

467.  Officer  to  make  out  his  ac~ 

count  and  file  with  execu- 
tion. 

468.  Purchaser  at  execution   sale 

may  recover  of  defendant 
in  the  execution  when  the 
title  to  the  property  sold  is 
defective. 

469.  Defendant  dying  in  execution, 

debt  not  discharged;  new 
execution  against  property. 

470.  Clerks  to  issue  execution  with- 

in six  weeks;  penalty  one 
hundred  dollars  for  failure. 

471.  Officer  to  prepare  deeds  for 
property  sold. 

472.  Costs  on  executions  satisfied 

in  part  or  in  whole  to  be 
paia  to  clerk;  penalty  forty 
dollars  for  failure. 


See»  4S7»    Executions  within  three  years  of  course.    C.  €• 
T.f  s*  255» 

The  party  in  whose  favor  judgment  has  been  heretofore 
or  shall  hereafter  be  given,  and  in  case  of  his  death,  his 
personal  representatives  duly  appointed,  may  at  any  time 
within  three  years  after  the  entry  of  judgment,  proceed  to 
enforce  the  same  by  execution,  as  provided  in  this  chapter. 

Against  a  county. — An  execution  does  not  issue  upon  a  judgment 
obtained  against  a  county.  The  remedy  is  by  manaamus.  Gooch  v. 
Gregory,  65-142;  Hughes  v.  Com'rs,  107-598. 

(hi  judgment  in  partition. — On  a  judgment  in  partition,  charging  the 
more  valuable  lots  with  sums  to  make  equality  of  partition,  execution 
will  issue,  except  as  to  minors,  against  whose  property  execution  is  sus- 
pended until  their  becoming  of  age.     Turpin  v.  Kelly,  85-399, 

On  dormant  judgment. — Execution  can  issue  on  a  dormant  judg^nent 
only  after  notice,  motion  and  proof,  as  provided  in  this  chapter.  Wil- 
liams V.  Williams,  85-383;  Lytle  v.  Lytie,  94-683. 

Issued  after  death  of  judgment  del>tor. — An  execution  issued  after  death 
of  the  judgment  debtor  is  void,  and  no  title  passes  to  a  purchaser  at  a 
sale  under  such  an  execution;  and  this  is  so,  although  the  judgment  was 
obtained  on  causes  of  action  accruing  prior  to  the  adoption  of  the  Code 
of  Civil  Procedure.     Williams  v.  Weaver,  94-134;  Sawyers  v.  Sawyers, 

93-321. 

For  owelty  of  partition. — The  proper  remedy  to  enforce  a  charge  of 
owelty  in  partition  is  by  writ  oi  venditioni  exponas ^  granted  upon  motion 
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or  petition  in  the  original  proceedings  and  a  new  action  begun  should 
be  dismissed,  unless  in  possible  cases  involving  complicated  litigation. 
Herman  v.  Watts,  107-646;  Waring  v.  Wadsworth,  80-545:  Halso  v.  Cole. 
82-161;  Turpin  v.  Kelly,  85-399;  Dobbin  v.  Rex,  106-444;  Meyers  v.  Rice, 
107-24. 

Levy  upon  exempted  property. — ^It  is  not  error  to  refuse  to  set  aside  an 
execution,  ui>on  the  allegation  that  exempted  land  has  been  levied  on 
and  sold  thereunder.     Hasty  v.  Simpson,  84-590. 

Teste  of  execution. — The  act  of  assembly,  i87o-'7i,  cb.  42  (|  449,  posf). 
by  which  executions  issued  on  judgments  in  civil  actions,  are  required 
to  be  tested  as  of  the  term  next  before  the  day  on  which  they  are  issued, 
is  merely  directory,  and  its  omission  does  not  vitiate  the  process.  Bryan 
V.  Huggs,  69-423. 

See  1 449,  post. 

Sec.  438,  J  ffev  Judgment  part  if  inn  y  pa  ff  the  same  ^  although 
no  execution  has  been  issued,  it,  C,  c,  ,'il,  s,  127*  182'i, 
c.l212,s,l. 

The  party  against  whom  any  judgment  for  the  payment 
of  money  may  be  rendered,  by  any  court  of  record,  may 
pay  the  whole,  or  any  part  thereof,  to  the  clerk  of  the  court 
in  which  the  same  may  have  been  rendered,  at  any  time 
thereafter,  although  no  execution  may  have  issued  on  such 
judgment ;  and  such  payment  of  money  shall  be  good  and 
available  to  the  party  making  the  same,  and  the  clerk  shall 
enter  the  payment  on  the  judgment  docket  of  the  court, 
and  immediately  forward  a  certificate  thereof  to  the  clerk 
of  the  superior  court  of  each  county  to  whom  a  transcript 
of  said  judgment  has  been  sent,  and  the  clerk  of  such  supe- 
rior court  shall  enter  the  same  on  the  judgment  docket  of 
such  court,  and  file  the  original  with  the  judgment-roll  in 
the  action. 

The  clerk,  when  agent  of  judgment  creditor. — Acts  from  which  such  an 
agency  in  the  clerk,  beyond  what  the  law,  under  this  section,  g^ves  him, 
may  be  implied,  must  be  such  as  under  the  circumstances  are  reasonably 
calculated  to  induce  the  debtor  to  believe  that  the  clerk  was  the  creditor's 
agent  for  the  purpose.     Purvis  v.  Jackson,  69-474. 

WhUe  execation  in  hands  of  sheriff. — A  debtor  may  pay  money  (on  a  judg- 
ment) to  the  clerk  of  tbe  court  before  an  execution  issues,  or  after  it  has 
been  returned,  but  not  while  it  is  in  the  hands  of  the  sheriff.  Bynum  v. 
Barefoot,  75-576. 
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Sec.  4^39.    Clerk  to  p/ty  the  tnoney  to  the  party  entitled,    i?. 
C,  c.  31, 8.  128.    1823,  c.  1212,  s.  2. 

The  clerk,  to  whom  money  shall  be  paid  as  aforesaid, 

shall  pay  the  same  to  the  party  entitled  to  receive  it,  under 

the  same  rules  and  penalties  as  if  the  money  had  been  paid 

into  his  office  by  virtue  of  an  execution. 

Sec.  440.    After  three  yearn,  to  he  Issved  ouly  hy  leave  of 
court;  leave,  how  obtained.     V.  C  I*.,  s.  2i%0. 

After  the  lapse  of  three  years  from  the  entry  of  judgment, 
an  execution  can  be  issued  only  by  leave  of  the  court,  upon 
motion,  with  personal  notice  to  the  adverse  party,  unless 
he  be  absent  or  non-resident,  or  cannot  be  found  to  make 
such  service,  in  which  case  such  service  may  be  made  by 
publication,  or  in  such  other  manner  as  the  court  shall 
direct.  Such  leave  shall  not  be  given  unless  it  be  estab- 
lished by  the  oath  of  the  party,  or  by  other  satisfactory 
proof,  that  the  judgment,  or  some  part  thereof,  remains 
unsatisfied  and  due.  But  the  leave  shall  not  be  necessary 
when  execution  has  been  issued  on  the  judgment  within 
the  three  years  next  preceding  the  suing  for  execution,  and 
return  thereof  unsatisfied  in  whole  or  in  part. 

Jurisdiction  of  the  application. — The  clerk  of  the  superior  court  is  the 
proper  person  to  hear  an  application  to  issue  an  execution  upon  a  judg- 
ment of  more  than  three  years'  standing,  and  not  the  judge.  The  exe- 
cution in  such  case  must  be  made  returnable  to  the  next  term.  Mc- 
Keithan  v.  McNeill,  74-663. 

AffldaTit. — This  affidavit  can  be  made  by  a  party  in  interest,  although 
the  judgment  debtor  is  dead.     Latham  v.  Dixon,  82-55. 

An  affidavit  that  the  judgment  is  unsatisfied  is  not  necessary.  It  is 
sufficient  if  it  appears  by  any  other  satisfactory  proof.  Surratt  v.  Craw- 
ford, 87-372. 

In  an  application  to  revive  a  dormant  judgment,  the  affidavit  of  the 
judgment  creditor  is  not  the  only  evidence  upon  which  the  clerk  may 
proceed,  and  when  the  judgment  debtor  is  present  and  makes  no  objection 
to  the  order  it  is  sufficient  evidence  to  warrant  the  revival  of  the  judg- 
ment, although  the  judgment  creditor  does  not  make  an  affidavit  at  all. 
Hinton  v.  Roach,  95-106. 

The  affidavit  of  the  judgment  debtor  is  competent,  on  the  motion  to 
issue  execution,  to  prove  that  he  had  paid  the  judgment  to  the  intestate. 
Pate  V.  Oliver,  104-458. 

Votice  of  Application. — Notice  of  a  motion  for  leave  to  issue  execution 
against  a  corporation  served  upon  its  president,  or  managing  board,  or 
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others  (named  in  |  217,  ante)  is  sufficient.  The  "personal  notice  "  is  in 
contradistinction  to  that  by  publication.  Rush  v.  Steamboat  Co.,  84-703. 
That  personal  notice  was  given  to  the  defendant  is  determined  by  the 
granting  the  leave  asked  for,  when  there  is  no  proof  made  that  notice 
was  not  given.     Surratt  v.  Crawford,  87-372. 

Death  of  judgment  debtor. — When  a  party  dies  after  judgment,  the 
action  abates,  just  as  it  would  before  judgment.  In  such  case,  notice 
of  a  motion  to  revive  must  be  served  on  his  personal  representative. 
Aycock  V.  Harrison,  71-432.  This  case  was  in  regard  to  an  action  in 
which  judgment  was  had  in  i86r.  Under  J  188  of  The  Code  an  action 
is  only  abated  by  order  of  the  court  See  Moore  v.  Railroad,  74-52S, 
and  other  cases  cited  under  §  188,  an/e. 

In  a  motion  for  leave  to  issue  execution  upon  a  judgment  obtained  in 
the  life-time  of  the  defendant's  testator,  and  which  is  a  lien  upon  his 
lands,  his  heirs  are  necessary  parties.     Isler  v.  Murphy,  71-436. 

This  section  does  not  apply  where  the  judgment  debtor  is  three  years 
deceased,  such  cases  falling  under  C.  C.  P.,  ^  319.     Lee  v.  Eure,  82-428. 

Note. — Section  319  is  repealed  not  having  been  brought  forward  in 
The  Code.     Lilly  v.  West,  97-276;  Sawyers  v.  Saw^-ers,  93-321. 

Issued  every  three  years. — When  execution  is  regularly  issued  within 
less  interval  than  three  years  it  does  not  become  dormant.  Perkins  v. 
Berry,  103-131. 

On  dormant  judgment. — An  execution  issued  on  a  dormant  judgment 
is  irregular,  but  not  void,  and  a  stranger,  without  notice,  at  a  sale  under 
such  execution,  gets  a  good  title,  but  if  the  judgment  creditor,  or  a 
stranger  with  notice  purchases,  he  gets  no  title.  Under  the  former 
practice,  the  only  defence  to  a  scire  facias  issued  to  revive  a  dormant 
judgment,  was  payment  or  satisfaction.     Lytle  v.  Lytle,  94-683. 

Upon  justices'  judgments. — Leave  to  issue  execution  on  a  justice's  judg- 
ment docketed  in  the  superior  court  can  be  granted  after  the  lapse  of 
seven  years  from  such  docketing,   but  before  the  lapse  of  ten  years. 
Broyles  V.  Young,  81-315;  Daniel  v.   Laughlin,  87-433;  Adams  v.  Guy, 
106-275. 

Leave  may  be  granted,  when. — Leave  to  issue  execution  may  be  granted 
when  it  is  establishecl  that  the  judgment  has  not  been  entirely  satisfied, 
and  that  it  is  not  barred  by  the  statute  of  limitations.  Johnston  v.  Jones, 

87-393. 

Motion  for  leave  to  issue  execution  to  revive  a  dormant  judgment 

may  be  granted  plaintiff,  though  he  may  have  brought  another  action 

for  same  debt  and  recovered  judgment  therein.     McLean  v.  McLean, 

90-530- 

After  lapse  of  ten  years. — Execution  may  be  issued  after  the  lapse  of  ten 
years  from  the  docketing  of  the  judgment  where  the  judgment  has  been 
kept  alive  by  issuing  executions  within  each  successive  period  of  three 
years,  and  a  levy  and  sale  of  personal  property  under  it  are  valid.  Wil- 
liams V.  Mullis,  87-159. 

The  statute  of  limitations  may  be  pleaded  by  an  administrator  to  a 
motion  for  leave  to  issue  execution  after  ten  years  from  the  date  of  dock- 
eting judgment  against  his  intestate,  although  execution  may  have 
been  issued  regularly  within  each  successive-  period  of  three  years. 
Berry  v.  Corpening,  90-395. 

Where  a  judgment  has  become  dormant  and  is  more  than  ten  years 
old,  no  execution  can  issue  on  it  unless  the  creditor  gives  to  the  debtor 
an  opportunity  to  set  up  the  statutory  .bar.     So,  where  a  judgment  was 
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more  than  ten  year  sold,  and  no  execution  had  issued  within  three  years, 
and  the  creditor  issued  a  notice  of  a  motion  to  issue  execution,  and  the 
clerk  made  no  order  to  that  effect,  but  issued  the  execution:  //  was 
Aeldthsit  a  sale  thereunder  was  void.     Lytle  v.  Lytle,  94-683. 

The  motion  for  leave  to  issue  execution  is  made  in  apt  time,  though 
the  ten  years  expired  pending  the  appeal,  and  though  it  appears  that 
no  undertaking  was  given.     Adams  v.  Guy,  106-275. 

Bankruptcy  not  a  bar  to  the  application,  when. — A  discharge  in  bank- 
ruptcy, obtained  before  judgment  is  taken  in  a  cause,  and  not  then 
pleaded  in  bar,  cannot  be  pleaded  in  bar  of  a  motion  to  re-issue  execu- 
tion on  such  judgment.  Bell  v.  Cunningham,  81-83;  Sanderson  v. 
Daily,  83-67. 

What  is  a  bar  to  the  application. — A  discharge  in  bankruptcy  can  be 
pleaded  in  bar  to  this  motion,  without  regard  to  the  length  of  time  that 
has  elapsed.  Dawson  v.  Hartsfield,  79-334.  And  though  the  judgment  was 
obtained  after  the  adjudication,  if  upon  a  debt  in  existence  when  adju- 
dication granted,     /did;  and  Withers  v.  Stinson,  79-341;    Blum  v.  Ellis, 

73-293. 

The  statute  of  limitations  is  a  complete  bar  to  a  motion  for  leave  to 

issue  execution  when  such  motion  is  made  more  than  ten  years  after 
the  rendition  of  the  judgment.  McDonald  v.  Dickson,  85-248;  Wil- 
liams v.  Mullis,  87-159. 

If  motion  reftued,  it  cannot  be  renewed. — Where  this  motion  is  made  and 
refused  without  any  appeal  being  taken,  it  cannot  be  renewed.  Sander- 
son V.  Dailey,  83-67. 

ThiB  section  applies,  when. — This  section  applies  to  transcripts  of  jus- 
tices' judgments  docketed  in  the  superior  court.     Broyles  v.   Young, 

81-315. 

Execution  can  only  issue  after  the  lapse  of  three  years  since  the 
issuance  of  the  last  execution,  by  complying  with  the  requirements  of 
this  section.     Williams  v.  Williams,  85-383. 

Sec»  44 1.    J'udffmenfSf  how  enforced.    C,  C,  1*., «.  2o7» 

Where  a  judgment  requires  the  payment  of  money,  or 
the  delivery  of  real  or  personal  property,  the  same  may  be 
enforced  in  those  respects  by  execution,  as  provided  in  this 
title.  Where  it  requires  the  performance  of  any  other  act, 
a  certified  copy  of  the  judgment  may  be  served  upon  the 
party  against  whom  it  is  given,  or  upon  the  person  or  officer 
who  is  required  thereby  or  by  law  to  obey  the  same,  and 
his  obedience  thereto  enforced.  If  he  refuse,  he  may  be 
punished  by  the  court  as  for  contempt. 

Seal  estate  of  corporation. — Real  estate  of  a  corporation,  necessary  for 
public  uses,  cannot  be  sold  under  execution  separate  from  its  franchise. 
Gooch  V.  McGee,  83-59. 

Seceipt  of  money  by  sheriff. — When  a  sheriff  receives  money  in  pay- 
ment of  an  execution,  the  law  makes  the  application,  and  it  is  a  satis- 
faction of  the  judgment.     Motz  v.  Stowe,  83-434. 
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Against  an  adminittrator. — ^After  a  judgment  fixing  an  executor  with 
assets  and  a  return  of  nulla  bona  on  an  execution  issued  thereon,  the 
proper  mode  to  subject  such  executor  personally  is  by  motion  on  notice 
and  not  by  a  civil  action.     McDowell  v.  Asbury,  66-444. 

The  provision  in  the  Code  of  Civil  Procedure,  furnishing  a  remedy  for 
enforcing  the  lien  in  case  the  administrator  unreasonably  delays  settling 
the  estate,  has  not  been  brought  forward  in  The  Code.  Lilly  v.  West, 
97-276;  Sawyers  v.  Sawyers,  93-321. 

Against  a  distributee. — Where,  in  an  action  brought  on  a  note  ^ven, 
with  surety,  by  a  distributee  of  an  estate  to  the  administrator,  it  "was 
adjudged  that  the  administrator  recover  the  amount  of  the  note,  but 
that  no  execution  issue  until  the  clerk  should  determine  the  amount  of 
the  distributive  share  of  the  principal  debtor  in  the  estate  on  the  final 
accounts  of  the  same,  and  such  amount  should  be  credited  before  issu- 
ing execution,  it  was  competent  for  the  court,  at  a  subsequent  term, 
upon  a  report  of  the  clerk  in  this  action  that  nothing  was  due  on  the 
distributive  share,  there  being  no  exception,  to  modify  the  judgment 
and  order  execution  to  issue,  notwithstanding  that,  in  proceedings  by 
the  administrator  against  the  distributees  for  a  final  settlement,  there 
was  a  report  of  the  clerk  that  nothing  was  due  on  said  distributive 
share,  and  an  appeal  from  a  judgment  confirming  the  report.  Scro^^s 
V.  Alexander,  103-162. 

After  death  of  judgment  debtor.— Where  a  judgment  debtor  dies,  the 
creditor  cannot  enforce  the  judgment  by  execution,  but  must  collect  his 
debt  in  the  regular  course  of  the  administration  of  the  estate.  Sawyers 
V.  Sawyers,  93-321. 

If  personal  assets  insufficient,  the  judgment  creditor  will  be  first 
entitled  to  have  his  judgment  satisfied  out  of  the  proceeds  of  the  land 
to  which  the  lien  adheres.  Lilly  v.  West,  97-276;  Murchison  v.  Wil- 
liams, 81-135;  Mauney  v.  Holmes,  87-428;  Sawyers  v.  Sawyers,  93-321. 

After  lapse  of  ten  years  ft'om  docketing. — If  an  execution  issue  more  than 
ten  years  after  the  docketing  of  the  judgment,  a  sale  of  both  real  and 
personal  property  under  it  is  valid,  but  in  such  case  it  is  only  a  lien  on 
both  real  ancf  personal  property  from  the  levy,  and  not  from  the  UsU  of 
the  execution.  Williams  v.  MuUis,  87-159;  Spicer  v.  Gambill,  93-378; 
Lytle  V.  Lytle,  94-683. 

Dormant  Judgment.— In  an  action  brought  to  recover  possession  of  land, 
to  which  title  was  derived  under  execution  sale,  the  defendant  set  up  an 
equitable  defence,  and  asked,  as  affirmative  relief,  that  the  sale  be  set 
aside  upon  the  ground  that  the  judgment  upon  which  the  execution  was 
issued  was  dormant,  and  for  irregularities  in  the  sale,  which  relief  was 
granted,  but  it  appearing  that  the  judgment,  though  dormant,  was  a  lien 
upon  the  land:  rleld,  that  the  court  having  acquired  jurisdiction  of  the 
equities  arising  between  the  parties,  might  proceed  to  enforce  the  lien 
of  the  judgment  by  judicial  sale.     Currie  v.  Clark,  101-321. 

Variance  between  judgment  and  execution. — A  variance  between  the  exe- 
cution and  the  judgment,  in  regard  to  the  sum  due,  does  not  vitiate  a 
sale  under  the  execution.     Hinton  v.  Roach,  95-106. 

Costs. — The  prevailing  party  in  an  action  may  be  adjudged  to  pay  the 
costs  incurred  in  an  unsuccessful  attempt  to  enforce  hia  judgment.  Nor- 
ris  V.  Luther,  101-196. 

Power  of  supreme  court.— ^The  supreme  court  has  no  power  to  compel 
a  defendant,  by  attachment,  to  apply  money  he  ia  said  to  poaaesa  to  the 
payment  of  a  judgment  for  costs  recovered  against  him  by  the  plaintiff 
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in  the  court.  The  provisions  in  regard  to  supplemental  proceedings 
(J  488  to  ?  500,  posi)y  are  only  applicable  to  the  superior  courts.  Phillips 
V.  Trezevant,  70-176. 

The  jurisdiction  conferred  upon  the  .supreme  court  by  art.  4,  ?  9  of  the 
constitution,  to  hear  claims  against  the  state,  is  confined  to  an  examina- 
tion of  and  adjudication  of  the  legal  validity  of  such  claims;  no  power 
to  enforce  its  judgment  is  given  the  court;  its  decisions  are  merely 
recommendatory  to  the  legislature,  who  may  provide  for  the  judgment 
of  the  claims,  if  it  sees  proper  to  do  so.     Baltzer  v.  State,  104-265. 

Sec.  442.     The  different  kinds  of  exectUion.    C.  C  I*,,  s»  25H. 

There  shall  be  three  kinds  of  execution  :  one  against  the 
property  of  the  judgment  debtor,  another  against  his  per- 
son, and  the  third  for  the  delivery  of  the  possession  of  real 
or  personal  property,  or  such  delivery  with  damages  for 
withholding  the  same.  They  shall  be  deemed  the  process 
of  the  court,  and  shall  be  subscribed  by  the  clerk,  and, 
when  to  run  out  of  his  county,  must  be  sealed  with  the 
seal  of  his  court. 

£zecntlon  may  be  recalled. — The  clerk  of  the  superior  court  has  power 
to  recall  an  execution  improperly  issued.     Alndge  v.  Loftin,  104-122. 

But  if  motion  is  denied,  it  is  res  judicata^  and  cannot  be  reviewed. 
Moore  v.  Grant,  92-316. 

While  the  courts  of  justices  of  the  peace  are  not,  strictly  speaking, 
courts  of  record,  they  possess  and  may  exercise  many  of  the  powers  of 
such  tribunals,  e.  g.^  they  may  recall  executions  improperly  issued,  and 
cause  satisfaction  of  judgments  rendered  by  them  to  be  entered.  Bailey 
v.  Hester,  101-538. 

If  no  order  of  arrest  before  judgment. — Where  there  is  no  order  of  arrest 
before  judgment,  the  defendant  cannot  be  arrested  imder  this  section 
after  judgment.     Houston  v.  Walsh,  79-35. 

See  Bryan  v.  Hubbs,  69-422;  Finley  v.  Smith,  15-95. 

Sec.  443m    To  what  counties  execution  may  be  issued;  exe- 
cution against  a  married  woman.    C.  C,  B.,  s.  259. 

When  the  execution  is  against  the  property  of  the  judg- 
ment debtor,  it  may  be  issued  to  the  sheriff  of  any  county 
where  the  judgment  is  docketed.  When  it  requires  the 
deliver)'  of  real  or  personal  property,  it  must  be  issued  to 
the  sheriflF  of  the  county  where  the  property,  or  some  part 
thereof,  is  situated.  Executions  may  be  issued  at  the  same 
time  to  diflFerent  counties. 

Real  property  adjudged  to  be  sold  must  be  sold  in  the 

county  where  it  lies,  by  the  sheriff  of  the  county,  or  by  a 
29 
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referee  appointed  by  the  court  for  that  purpose;  and  there- 
upon the  sheriff  or  referee  must  execute  a  conveyance  to 
the  purchaser,  which  conveyance  shall  be  effectual  to  pass 
the  rights  and  interests  of  the  parties  adjudged  to  be  sold. 
An  execution  may  issue  against  a  married  woman,  and 
it  shall  direct  the  levy  and  collection  of  the  amount  of  the 
judgment  against  her  from  her  separate  property,  and  not 
otherwise. 

Sale  Tinder  an  ezecntion  issued  upon  a  judgment  not  docketed  in  the  county.  — 
Title  derived  by  purchase  at  a  sheriff's  sale  under  a  judgment  not  dock- 
eted in  the  county  where  the  land  lies,  avails  nothing  against  a  purchaser 
for  value  from  the  defendant  in  the  execution.  Rollins  v.  Henry,  78-342. 

Foreclosure  sale. — This  section  does  not  apply  to  foreclosure  sales.  Kid- 
der v.  Mcllhenny,  81-123;  Mebane  v.  Mebane,  80-34. 

Sec,  444.  Executions  to  issue  from  the  court  in  which  the 
judgment  was  rendered,  and  return  fnade  to  the  same 
court.    1871'*2,  c.  74,  s.  1.    1881,  c.  75. 

The  executions  provided  in  this  chapter,  and  other  pro- 
cess for  the  enforcement  of  such  judgments,  shall  issue  only 
from  the  court  in  which  the  judgment  for  the  enforcement 
of  such  execution,  other  final  process,  or  any  of  them  may 
issue,  was  rendered  ;  and  such  executions  or  other  final 
process  against  the  property  of  the  defendant  or  defendants, 
or  any  one  or  more  of  them,  may  be  issued  under  the  seal 
of  the  court  to  any  county  in  which  such  last  mentioned 
judgment  maybe  docketed  ;  and  such  executions  or  other 
final  process  may  issue  to  two  or  more  counties  at  the  same 
time  as  now  provided  by  law,  and  executions  against  the 
person  or  persons  of  defendant  or  defendants,  or  any  of 
them,  may  issue  to  any  one  or  more  counties ;  and  the 
returns  of  all  such  executions  or  other  finai  process  shall  be 
made  to  the  court  of  the  county  from  which  the  same  issued. 

Seal  necessary  upon  ezecntion  issued  to  another  connty. — An  execution 
issued  to  another  county,  and  all  proceedings  under  it,  are  void  unless 
it  bears  the  seal  of  the  superior  court  of  the  county  where  the  judg- 
ment was  taken.     Taylor  v.  Taylor,  83-116. 

Ezecntion  against  either,  or  all  of  the  debtors. — All  defendants  in  judg- 
ments for  the  payment  of  money  are,  as  to  the  judgment  creditor,  prin- 
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cipal  debtors,  and  the  creditor  may  proceed  to'enforce  his  judgment  by 
execution  against  one  or  all,  unless  the  verdict  or  judgment  shows  that 
the  relation  of  surety  existed,  and  this  is  endorsed  upon  the  execution. 
In  that  event,  the  officer  must  first  proceed  against  the  principal,  as 
directed  by  The  Code,  {{  2100  and  2101.     Gatewood  v.  Leak,  99-357.' 

Proof  of  •zecntion  when  lost. — Proof  by  the  sheriff  that  he  had  an  exe- 
cution in  his  hands  at  the  time  of  sale,  is  competent  when  the  execution 
is  lost.     Ryan  v.  Martin,  91-464. 

Setnm  to  what  county. — The  sheriff  must  make  return  to  the  superior 
court  of  the  county  in  which  judgment  was  obtained.  Watson  v.  Mitch- 
ell, 108-364. 

Amendment  of  retnm. — A  sheriff  cannot  contradict  his  return  on  an 
execution,  but  if  it  is  erroneous  he  may  apply  to  the  court  to  have  it 
corrected.  Peebles  v.  Newsom,  74-473;  Williams  v.  Sharpe,  70-582; 
Walters  v.  Moore,  90-41. 

^The  supreme  court  has  power  to  allow  an  officer,  to  whom  its  process 
has  been  delivered  for  execution,  to  amend  his  return  thereof  by  the 
correction  of  errors  caused  by  inadvertence  or  honest  mistake.  Wil- 
liams v.  Weaver,  loi-i. 

Dnty  of  sheriiF  to  make  a  return. — A  sheriff  is  bound  to  return  every  ^ 
process  which  comes  into  his  hands,  not  void,  with  a  statement  of  his ' 
action  under  it,  and,  if  he  has  not  completely  obeyed  it,  with  a  lawful 
reason  for  his  omission.     Bryan  v.  Hubbs,  69-423. 

See  ii  449  and  598,  posl,  and  cases  cited. 

Sec*  445,  Set  urns  on  executions  to  be  noted  on  judgment 
docket,  and  in  certain  cases  clerk  to  send  copies,  1871'''2, 
c.  74,  s.  2.    1881,  c.  75, 

When  any  such  execution  shall  be  returned  as  herein 
provided,  the  return  of  the  sheriflF  or  other  officer  shall  be 
noted  by  the  clerk  on  the  judgment  docket;  and  when  the 
same  shall  be  returned  as  satisfied,  or  partially  satisfied,  it 
shall  be  the  duty  of  the  clerk  of  the  court  to  which  the 
same  is  returned  to  send  a  copy  of  such  last-mentioned 
return,  under  his  hand,  to  the  clerk  of  the  superior  court 
of  each  county  in  which  such  judgment  is  docketed,  whose 
duty  it  shall  be  to  note  such  copy  in  his  judgment  docket, 
opposite  said  judgment,  and  to  file  said  copy,  with  the 
transcript  of  the  docket  of  said  judgment,  in  his  office. 
Any  clerk  failing  to  send  a  copy  of  the  payments  on  said 
execution  or  judgment  to  the  clerks  of  the  superior  court 
of  the  counties  wherein  a  transcript  of  the  judgment  has 
been  docketed,  and  any  clerk  failing  to  note  said  payment 
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on  the  judgment  docket  of  his  court,  shall,  on  motion,  be 
fined  one  hundred  dollars  nisi  for  said  failure,  and  said 
conditional  judgment  shall  be  made  absolute  upon  notice 
to  show  cause  at  the  succeeding  term  of  the  superior  court 
of  his  county. 

Setnrn  endorsed. — Returus  upon  an  execution  endorsed  by  the  officer 
are  admissible  whenever  the  execution  is  competent  evidence.  Peebles 
V.  Pate,  90-348. 

Betnni)  prima  facie. — The  return  of  an  officer  reciting  a  levy  is  only 
prima  facie  evidence  of  the  fact.     Perry  v.  Hardison>  S>9~2i. 

Payment  to  sheriff.  — Payment  made  by  an  execution  debtor  to  a  sheriff 
or  other  officer  is  effectual  as  against  the  creditor  only  where  the  officer, 
at  the  time,  has  a  judicial  mandate  to  make  the  collection,  unless,  irre- 
spective of  his  office,  the  creditor  has  constituted  him  an  agent  for  that 
purpose.     Bailey  v.  Hester,  101-538. 

Satisfkction  should  be  entered,  when. — Where  a  judgment  debtor  placed 
in  the  hands  of  the  judgment  creditor  claims  and  other  property  to  be 
collected  and  converted  into  money  and  applied  to  the  satisfaction  of 
the  judgment,  and  the  creditor  collected  the  money,  but  failed  to  apply 
it  as  agreed,  upon  the  collection  of  the  money  an  appropriation,  ipso 
faciOy  was  made  to  the  judgment,  and  satisfaction  thereof  should  have 
been  entered.     Moore  v.  Garner,  101-374. 

Sec.  446.    Notice  of  Judginent  nisi 9  how  given*    1571-*^,  c, 
74 f  s.  4. 

In  all  cases  where  any  sheriff  or  other  officer  shall  be 
amerced  for  failure  to  make  due  return  of  any  execution  or 
other  process  placed  in  his  hands,  or  for  any  default  what- 
soever in  his  office,  and  judgment  nisi  or  otherwise  for  the 
penalty  or  forfeiture  in  such  cases  made  and  provided  shall 
be  entered,  it  shall  be  sufficient  to  give  such  sheriflF  notice, 
according  to  law,  under  the  hand  of  the  clerk  and  seal  of 
the  court  where  such  judgment  may  be  entered,  of  a  motion 
for  a  judgment  absolute,  or  for  execution,  as  the  case  may 
be,  aiid-no^other  notice,  summons  or  suit  shall  be  necessary 
to  enforce  the'samc;^  and  such  proceedings  shall  be  deemed 
and  held  in  aid  of  a  suibof  other  proceedings  already  insti- 
tuted in  court. 

Note. — This  section  reverses  rule  laid  down  in  Thompson  v.  Berry, 
64-79- 
Judgment  absolute  set  aside. — A  judgment  absolute  upon  a  judgment  nisi 


CLARK'S  CODE  OF  CIVIL   PROCEDURJe.  453 

for  the  amercement  of  a  sheriff  can  be  set  aside,  like  any  other  judgment, 
upon  excusable  neglect  shown.     Francks  v.  Sutton,  86-78. 

See  \  598,  post^  and  cases  cited. 

Amercement. — This  section  authorizes  an  amercement  only — not  a  civil 
action.     Mfg.  Co.  v.  Buxton,  105-74. 

Sec,  4:4:7 •    Execution  agaiiist  the  person,  in  what  canes.    C, 
C*  P.,  8.  200.    1891,  c.  541. 

If  the  action  be  one  in  which  the  defendant  might  have 
been  arrested,  an  execution  against  the  person  of  the  judg- 
ment debtor  may  be  issued  to  any  county  within  the  state, 
after  the  return  of  an  execution  against  his  property  unsat- 
isfied in  whole  or  in  part.  But  no  execution  shall  issue 
against  the  person  of  a  judgment  debtor,  unless  an  order 
of  arrest  has  been  served,  as  provided  in  title  nine,  sub- 
chapter one  of  this  chapter,  or  unless  the  complaint  con- 
tains a  statement  of  facts  showing  one  or  more  of  the 
causes  of  arrest  required  by  section  two  hundred  and 
ninety-one,  whether  such  statement  of  facts  be  necessary 
to  the  cause  of  action  or  not. 

Note. — The  last  two  lines  were  added  by  c.  541,  acts  1891. 

PrereqnlsiteB. — Where  a  docketed  judgmentis  relied  on  as  authority  for 
an  arrest  of  the  person  by  issue  of  execution  thereunder,  it  is  necessary 
that  the  affidavit  and  order  of  arrest  of  the  magistrate  should  be  dock- 
eted with  the  judgment.     McAden  v.  Banister,  63-478. 

The  clerk  cannot  hear  parol  evidence  of  an  order  of  arrest  hfiving 
been  issued  by  a  justice  of  the  peace  of  another  county.     Idtd. 

Duty  of  elerk, — It  is  the  duty  of  the  clerk  of  the  court,  upon  the  appli- 
cation of  the  plaintiff,  to  issue,  in  proper  cases,  the  execution  against 
the  person.     Kinney  v.  Laughenour,  97-325. 

Spmiiiary  Jadgment  against  snretiet. — After  judgment  in  an  action  in 
which  the  defendant  might  have  been  arrested,  and  in  which  an  order 
of  arrest  was  duly  served,  the  plaintiff  is  entitled  to  a  summary  judg- 
ment against  the  sureties  upon  the  defendant's  undertaking — it  appear- 
ing that  execution  has  been  issued  against  his  property  and  person 
without  effect.     Patton  v.  Gash,  99-280. 

Cannot  isBue,  when. — When  a  defendant  has  been  arrested  under  a  pro- 
visional order,  upon  a  charge  of  concealment  of  his  property,  and 
denies  such  fraud,  and  afterwards,  by  consent,  judgment  is  entered  for 
the  debt  only,  and  the  issue  of  fraud  is  not  tried,  execution  cannot  issue 
against  his  person.     Claflin  v.  Underwood,  75-485. 

Cannot  issue  unless  an  order  of  arrest  was,  or  could  have,  issued 
before  jadgment.     Houston  v.  Walsh,  79-35. 

Seetion  eonitmed. — This  section  elaborately  discussed  and  construed. 
Peebles  v.  Foote,  83-102. 

See  li  290,  291,  292,  293,  anle^  and  cases  cited. 
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Sec.  448.    Farm  of  execution.    C.  C.  P.^  s.  201.    1868-%  c. 
148,  8.  1.    1870''1,  c.  42, 8.  7. 

The  execution  must  be  directed  to  thesheriflF,  or  coroner 
when  the  sheriff  is  a  party  or  interested,  subscribed  by  the 
clerk  of  the  court,  and  must  intelligibly  refer  to  the  judg- 
mentj  stating  the  county  where  the  judgment-roll  of  trans- 
cript is  filed,  the  names  of  the  parties,  the  amount  of  the 
judgment,  if  it  be  for  money,  and  the  amount  actually  due 
thereon,  and  the  time  of  docketing  in  the  county  to  which 
the  execution  is  issued,  and  shall  require  the  officer  sub- 
stantially as  follows : 

Variance. — A  variance  between  the  execution  and  judjs^ment  in  the  sum 
due,  the  manner  in  which  it  is  due  or  the  time  does  not  affect  the  title 
of  a  purchaser.     Hinton  v.  Roach,  95-106. 

Teste  of  execution. —The  act  of  assembly,  $449,^^/,  by  which  execu- 
tions issued  on  judgments  in  civil  actions  are  required  to  be  tested  as  of 
the  term  next  before  the  day  on  which  they  are  issued,  is  merely  direc- 
tory, and  its  omission  does  not  vitiate  the  process.  Bryan  v.  Hubbs, 
69-423;  Williams  v.  Weaver,  94-134. 

Against  property — no  lien  on  personal  property  until  levy. 

(i)  If  it  be  against  the  property  of  the  judgment  debtor, 
it  shall  require  the  officer  to  satisfy  the  judgment  out  of 
the  personal  property  of  such  debtor;  and  if  sufficient 
personal  property  cannot  be  found,  out  of  the  real  property 
belonging  to  him  on  the  day  when  the  judgment  was  dock- 
eted in  the  county,  or  at  any  time  thereafter;  but  no  exe- 
cution against  the  property  of  the  judgment  debtor  shall 
be  a  lien  on  the  personal  property  of  such  debtor,  as  against 
any  bona  fide  purchaser  from  him  for  value,  or  as  against 
any  other  execution,  except  from  the  levy  thereof. 

Tear's  snpport. — Personal  property  allotted  to  a  widow  as  her  year's 
support  is  subject  to  seizure  and  sale  under  an  execution  issued  upon  a 
judgment  recovered  against  her  deceased  husband  in  his  life-time,  tested 


before  his  death  but  issued  thereafter.     Grant  v.  Hughes,  82-216. 
Note. — This  was  changed  by  chap.  42,  acts  1880. 

Eifect  of  levy. — A  levy  on  land,  by  virtue  of  an  execution,  may  (the 
court  intimates)  be  an  appropriation  of  the  land  requiring  its  sale  before 
resorting  to  other  lands  to  which  some  equitable  right  has  attached*  If 
this  is  not  so,  it  is  a  mere  nullity,  for  the  lien  is  conferred  by  the  dock- 
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eting  of  the  judgment.  Barnes  v.  Hiatt,  87-315;  Surratt  v.  Crawford, 
87-372;  Farrior  v.  Houston,  100-369. 

When  an  execution  is  issued  on  an  undocketed  judgment,  or  one 
-which  has  lost  its  lien  on  real  estate  by  the  lapse  of  time,  it  is  a  lien  on 
both  real  and  personal  property  from  its  levy.     Sawyers  v.  Sawyers, 

93-321. 

If  an  execution  issued  on  a  judgment  more  than  ten  years  after  the 

docketing,  but  which  is  not  dormant,  or  to  a  county  in  which  the  judg- 
ment has  never  been  docketed,  a  sale  of  both  real  and  personal  property 
under  it  is  valid,  but  the  Hen  only  relates  to  the  levy.     Lytle  v.  Lytle, 

94-^3. 

An  execution  is  rot  a  lien  on  the  personal  property  of  the  judgment 

debtor  as  against  bona  fide  purchasers  from  its  teste^  but  only  from  the 

levy.     Weisenfield  v.  McLean,  96-248. 

Where  there  has  been  more  than  one  constructive  levy  they  should 
be  paid  ofif  in  the  order  of  the  time  they  were  made.  Penland  v. 
I/catherwood,  101-509. 

When  a  levy  is  made  upon  personal  property,  the  officer  making  the 
levy  thereby  acauires  a  special  property  therein,  which  he  holds  for  the 
purpose  of  satisfying  the  execution  in  his  hands,  and  after  that  has  been 
done  he  should  apply  the  remainder  of  the  proceeds  of  the  sale  to  the 
satisfaction  of  other  executions  in  his  hands  at  the  time  of  the  sale.   Ibid, 

If  personal  property  has  been  seized  by  one  officer  under  execution, 
another  officer,  having  executions  also,  may  make  a  second  or  construc- 
tive levy,  by  going  to  the  property  and  endorsing  his  levy  on  his  pro- 
cess, but  he  has  no  right  to  take  possession  until  the  first  levy  is 
satisfied;  it  is  the  duty  of  the  first  officer,  having  notice  of  the  sub- 
sequent levy,  to  apply  any  surplus  proceeds  of  his  sale  to  the  execu- 
tions so  afterwards  levied.     Ibid. 

Levy  conttmctive  payment,  when. — A  levy  by  the  sheriff  on  goods,  when 
he  allows  them  to  remain  in  the  hands  of  the  debtor,  or  when  the  debtor 
regains  possession  after  seizure,  against  the  will  of  the  sheriff,  is  not 
satisfaction  of  the  execution.  A  levy  is  only  held  to  be  a  constructive 
payment  to  prevent  a  wrong,  as  where  the  sherifif  seizes  goods  and  will 
not  sell  them.  Alridge  v.  Loftin,  104-122;  In  re  King>  13-341 ;  BJn- 
ford  V.  Alston,  15-351. 

Wliat  oonetitntee  a  leyy.~To  constitute  a  levy  a  seizure  is  necessary. 
If,  from  the  nature  of  the  property,  an  actual  seizure  is  impossible,  some 
act  as  nearly  equivalent  to  the  seizure  as  practicable  must  be  substituted 
for  it.     Long  v.  Hall,  97-286. 

While  a  levy  may  be  made  upon  real  property  without  the  officer 
being  at  or  taking  formal  possession  of  it,  it  is  necessary,  to  constitute  a 
valid  levy  on  personal  property,  that  the  officer  should  go  to  it,  and  have 
it  in  his  power,  to  take  possession  of  it,  if  necessary.  Perry  v.  Hardi- 
son,  99-21. 

As.against  junior  execution  creditors,  it  is  necessary  to  the  validity  of 
a  levy  of  a  senior  execution  upon  personal  property  that  the  officer 
should  take  into  his  possession  and  retain,  either  in  person  or  hy  an 
agent  for  that  purpose,  the  property  seized,  until  a  sale.  As  against 
other  persons,  including  perchasers  for  value,  a  levy  on  personal  prop- 
erty, by  going  to  it,  so  as  to  have  power  to  take  it  into  his  possession,  if 
the  officer  choses,  and  endorsing  it  on  his  process,  will  be  good,  though 
actual  possession  may  not  have  been  acquired,  or  having  been  acquired, 
the  property  is  left  in  possession  of  the  debtor.  This  section  does  not  alter 
the  former  law  as  to  what  is  and  what  is  not  a  levy,  it  only  relates  to  the 
period  when  the  lien  of  the  execution  attaches.     Sawyer  v.  Bray,  102-79. 


\ 
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Levy  not  UMMsaiy. — A  sale  of  real  estate  under  an  execution  issued  on 
a  judgment  which  is  a  lien  thereon  is  valid  without  a  levy.  Farrier  v. 
Houston,  100-369. 

Against  property  in  hands  0/ personal  representative. 

(2)  If  it  be  against  real  or  personal  property  in  the  hands 
of  personal  representatives,  heirs,  devisees,  legatees,  tenants 
of  real  property,  or  trustees,  it  shall  require  the  officer  to 
satisfy  the  judgment  out  of  such  property. 

After  death  of  judgment  debtor,— Under  an  execution  tested  prior  to  the 
death  of  a  testator  (or  intestate),  though  issued  after  the  death,  the 
sheriff  maj  proceed  to  sell  the  property.  Aycock  v.  Harrison,  65-6; 
Grant  v.  Newsom,  81-36;  Halso  v.  Cole,  82-161. 

Contra. — Williams  v.  Weaver,  94-134,  and  Sawyers  v.  Sawyers,  93-321, 
hold  that  an  execution  issued  after  death  of  judgment  debtor  is  void. 

See  1 440,  ante,  and  cases  cited. 

Against  the  person, 

(3)  If  it  be  against  the  person  of  the  judgment  debtor,  it 
shall  require  the  officer  to  arrest  such  debtor  and  commit 
him  to  the  jail  of  the  county  until  he  shall  pay  the  judg- 
ment or  be  discharged  according  to  law. 

Ezecntioii  against  person. — Such  execution  should  command  the  sheriff 
to  arrest  the  defendant  and  commit  him  to  the  jail  of  the  county  from 
which  it  issued  until  he  shall  pay  the  judgment  or  be  discharged  accord- 
ing to  law.     Kinney  v.  Laughenour,  97-325. 

See  2  447,  ante,  and  cases  cited. 

For  delivery  0/  specific  property, 

(4)  If  it  be  for  the  delivery  of  the  possession  of  real  or 
personal  property,  it  shall  require  the  officer  to  deliver  the 
possession  of  the  same,  particularly  describing  it,  to  the 
party  entitled  thereto,  and  may  at  the  same  time  require 
the  officer  to  satisfy  any  costs,  damages,  rents  or  profits 
recovered  by  the  same  judgment  out  of  the  personal  prop- 
erty of  the  party  against  whom  it  was  rendered,  and  the 
value  of  the  property  for  which  the  judgment  was  recov- 
ered, to  be  specified  therein,  if  a  delivery  thereof  cannot  be 
had,  and  if  sufficient  personal  property  cannot  be  found, 
then  out  of  the  real  property  belonging  to  him  on  the  day 
when  the  judj^ment  was  docketed,  or  at  any  time  thereafter, 
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and  shall,  in  that  respect,  be  deemed  an  execution  against 
property. 

Becovery  of  real  estate. — It  is  the  modern  practice,  under  a  writ  of  pos- 
session, for  the  plaintiff  to  point  out  to  the  sheriff,  at  his  peril,  the  land 
recovered,  and  the  sheriff  puts  him  in  accordingly.  Johnson  v.  Nevill, 
65  -677.       / 

Damages  are  recoverable  up  to  the  time  of  trial  in  an  action  of  eject- 
ment.    Whisenhunt  v.  Jones,  78-361. 

If  the  jury  find  the  plaintiff  is  entitled  to  the  land,  but  do  not  find  any 
wrongful  act  done  to  it  by  the  defendant,  the  plaintiff  cannot  recover 
damages  or  costs.     Clarke  v.  Wagoner,  78-367. 

Writ  of  assistance. — A  writ  of  assistance  is  in  the  nature  of  an  equitable 
habere  facias  possessionem^  and  only  issues  out  of  courts  of  equity  when 
land  has  been  sold  under  a  decree  and  the  terre-tenant  refuses  to  give 
possession  to  the  purchaser.  The  writ  is  never  granted  except  when  the 
case  is  clear  and  notice  has  been  given  to  the  person  in  possession  of  the 
land.  All  that  is  required  to  obtain  the  writ  as  against  the  parties,  and 
those  claiming  under  them  by  conveyance  mside  pendente  tite,  is  to  show 
a  presentation  of  the  deed,  and  a  demand  for  the  possession,  and  a 
reuisal.  The  demand  for  possession  is  in  all  cases  necessary,  but  the 
presentation  of  the  deed  may  be  waived  by  the  conduct  of  the  person  in 
possession.     Knight  v.  Houghtaling,  94-408. 

Notice  of  motion,  however,  is  not  necessary  when  the  writ  was  granted 
in  open  court  without  objection  from  counsel  of  defendant  who  were 
present,  and  at  the  ^ame  term  at  which  final  judgment  was  rendered. 
Coor  V.  Smith,  107-430. 

Src*  449.  Executiontt  tested  as  of  preceding  terntf  and 
returnable  to  the  next  succeeding  term.  JSTO'^^l,  c.  42,  s. 
7;  i87:i-'4,  c.  7. 

All  executions  issued  under  this  chapter  shall  be  tested 
as  of  the  term  next  before  the  day  on  which  they  were 
issued,  and  shall  be  returnable  to  the  term  of  the  court 
next  after  that  from  which  they  bear  teste^  and  no  execu- 
tion against  property  shall  issue  until  the  end  of  the  term 
during  which  the  judgment  was  rendered. 

Teste. — ^The  act  of  assembly,  (this  section)  by  which  executions  issued 
on  judgments  in  civil  actions  are  required  to  be  tested  as  of  the  term 
next  before  the  day  on  which  they  are  issued,  is  merely  directory,  and 
its  omission  does  not  vitiate  the  process.  Bryan  v,  Hubbs,  69-423;  Wil- 
liams V.  Weaver,  94-134. 

Under  The  Code  system,  an  execution  which  is  issued  after  the  death 
of  the  judgment  debtor,  although  it  bears  teste  before  his  death,  con- 
fers no  authority  on  the  sherin  to  sell,  and  a  sale  thereunder  is  void; 
but  befol^  the  Code  of  Civil  Procedure  was  adopted,  a  sale  under  such 
an  execution  would  have  been  valid.  Williams  v.  Weaver,  94-134; 
Sawyers  v.  Sawyers,  93-321. 

The  purchaser  at  a  sale  made  after  the  death  of  a  judgment  debtor 
under  an  execution  issued  before  his  death  acquires  a  good  title.     The 
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fact  that  the  purchaser  is  also  the  execution  creditor  does  not  render 
such  sale  void,  and,  if  voidable,  it  must  be  set  aside  by  a  direct  proceed- 
ing for  that  purpose,  or  upon  answer  setting  forth  facts  sufficient  to 
evoke  the  equitable  interposition  of  the  court.     Benners  v.  Rhinehart, 

107-705- 

Betum  can  be  made  on  any  day  of  the  term, — The  sheriff  is  allowed  all  tbe 
days  of  the  temi  to  return  an  execution,  unless  he  be  ruled,  upon  motion 
and  cause  shown,  to  return  it  on  some  intermediate  day.  Ledbetter  v. 
Arledge,  53-475;  Person  v.  Newsom,  87-142. 

Sec,  450.  What  may  be  sold  under  execution,  B,  C, ,  c.  ^o, 
««.  I9  3,  4y  5.  5  Geo.  II,  c.  7,  «.  4.  1777,  c  115,  s.  29, 
1812,  c.  830, 88,  1,  2,    1822,  c,  1172. 

The  property,  estate  and  effects  of  the  judgment  debtor, 
not  exempted  from  sale  under  the  constitution  and  laws  of 
this  state,  may  be  levied  on  and  sold  under  execution  as 
hereinafter  prescribed : 

For  "Exemptions,"  see  i  501,  posi,  and  cases  cited 
For  decisions  under  this  section  prior  to  1868,  see  Battle's  Digest,  vol. 
i»  PP-  533-568,  and  vol.  3,  pp.  140-150. 

(i)  The  goods,   chattels,    houses,  lands,  tenements  and 
other  hereditaments,  and  real  estate  belonging  to  him. 

Priorities. — Where  a  sheriff  levies  on  property,  but  before  the  sale  a 
senior  execution  comes  into  his  hands,  he  should  apply  the  proceeds 
of  the  sale  to  the  senior  execution.  Allemong  v.  Allison,  8-325;  Green 
V.  Johnston,  9-309. 

Where  the  conduct  of  the  parties  is  bona  fide  2i  fieri  facias  of  a  senior 
tesle  is  entitled  to  a  priority,  and  those  of  equal  teste  to  an  equality  in 
dividing  the  proceeds  of  sale  made  by  the  sheriff,  without  reference  to 
the  time  of  their  delivery  to  the  sheriff,  if  delivered  to  him  before  the 
return  day  and  before  the  sale.     Palmer  v.  Clarke,  13-354. 

When  several  executions,  issuing  from  different  competent  courts,  are 
in  the  hands  of  different  officers,  if  the  officer  holding  the  junior  exe- 
cution seizes  property  under  it,  the  property  so  seized  is  not  subject  to 
the  execution  of  a  senior  execution  in  the  hands  of  another  officer. 
Jones  V.  Judkins,  20-454. 

Where  executions,  issued  from  different  courts,  are  placed  in  the 
hands  of  different  officers,  and  the  same  property  is  levied  upon  and 
sold  by  each,  the  first  sale  passes  the  title.     Woodley  v.  Gilliam,  67-237. 

Where  land  is  sold  under  several  executions,  some  issuing  to  enforce 
personal  debts  and  others  to  enfore  a  lien  for  equality  of  partition,  the 
latter  have  priority  in  the  distribution  of  the  proceeds.  Thompson  v. 
Peebles,  85-418. 

Money  raised  by  a  sale  of  land  under  execution  must  be  applied  to 
the  executions  in  the  hands  of  the  sheriff  at  time  of  sale  in  preference  to 
the  claim  of  a  prior  docketed  judgment  creditor  whose  execution  was 
not  in  hand  at  that  time.  But  the  lien  of  such  prior  judgment  on  the 
land  is  not  affected  thereby.     Worsley  v.  Bryant,  86-343. 

Note. — As  to  real  estate,  the  lien  now  attaches  from  the  docketing  of 
the  judgment,  and  priorities  are  settled  by  the  date  of  such  docketing. 

See  J  435,  antey  and  cases  cited. 
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Wliat  pnrehaaer  acqnireB. — A  purchaser  under  execution  sale  takes  all 
tbat  belongs  to  the  debtor,  ana  nothing  more.  A  greater  estate  or  inter- 
est than  the  debtor  owned  cannot  be  conveyed  thereby.  Dail  v.  Free- 
man, 92-351. 

A  sale  under  an  execution  issued  upon  a  judgment  which  is  a  lien  on. 
all  the  debtor's  property,  vests  in  the  purchaser  only  the  interest  of  the 
clebtor  at  the  time  the  judgment  lien  attaches,  and  if  the  debtor  has  no 
interest  subject  to  sale  under  execution  the  purchaser  gets  nothing. 
Bristol  V.  Hally burton,  93-384. 

Crops  before  maturity. — Crops  before  maturity  are  not  subject  to  sale 
under  execution.  A  purchaser  of  land  at  sale  under  execution  against 
the  landlord  acquires  no  title  to  the  crops  then  growing,  when  the  land 
is  in  possession  of  tenant.  Kesler  v.  Cornelison,  98-383;  Dail  v.  Free- 
man, 92-351. 

Semainders. — ^A  vested  remainder  may  be  sold  under  execution,  but  a 
contingent  remainder  cannot.     Bristol  v.  Hally  burton,  93-384. 

Irregularities  in  tlie  Judgment  do  not  affect  the  title  of  pnrchaser  at  ezecntion 
sale. — Irregularities  alleged  to  have  occurred  before  the  issuing  of  an 
execution,  or  the  dormancy  of  a  judgment  not  known  to  the  purchaser, 
cannot  invalidate  his  title.     Barnes  v.  Hyatt,  87-315;  Grier  v.  Rhyne, 

67-338. 

Beqnisites  of  a  valid  sale. — All  that  is  essential  to  a  valid  sale  of  real 
estate,  under  execution,  is  that  the  requirements  of  the  law  be  observed, 
and  that  it  be  fully  made  known  at  the  sale,  what  property  is  being  sold. 
Farrior  v.  Houston,  100-369. 

Ihity  of  purchasers. — Purchasers  at  judicial  sales  are  only  required  to 
see  that  the  court  has  jurisdiction  and  the  judgment  authorizes  the  sale; 
and  they  will  be  protected  against  the  errors  and  irregularities  of  the 
court,  and  laches  of  the  parties  which  they  cannot  see.     Grimes  v.  Taft, 

98-193. 

Invalid  sale. — Where  there  is  fraud  and  collusion  between  the  sheriff 
and  the  purchaser  at  execution  sale,  the  sale  is  absolutely  void,  and  such 
defect  may  be  taken  advantage  of  by  anyone  interested  in  the  property 
sold;  but  when  the  fraud  results  from  the  conduct  of  the  plaintiff  alone, 
as  in  suppressing,  bidding,  etc.,  there  being  no  collusion  between  the 
sheriff  and  the  purchaser,  the  sheriff's  sale  passes  the  title,  and  the  exe- 
cution debtor  must  seek  his  relief  in  equity.     Burton  v.  Spiers,  92-503. 

Where  the  sheriff's  deed  recited  a  sale  under  execution  prior  to  the 
acquisition  of  title  by  the  judgment  debtor,  the  purchaser  acquired  no 
title.    Gentry  v.  Callahan,  98-448. 

A  sale  under  execution  issuing  upon  a  judgment  barred  by  the  lapse 
of  time  will  not  pass  title.     Coward  v.  Chastain,  99-443. 

Sheriff's  right  of  application. — A  sheriff  has  a  right,  at  his  own  peril,  to 
apply  money  raised  by  final  process  to  any  writ  in  his  hands.  Yarbor- 
ough  V.  Bank,  13-23. 

A  sheriff  is  liable  on  his  official  bond  for  a  failure  to  apply  proceeds 
of  a  sale  of  debtor's  land  in  payment  of  an  execution,  in  his  hands  at  the 
time  of  sale,  issued  upon  a  judgment  having  a  prior  lien.  Titman  v. 
Rhyne,  89-64. 

Szecntioii  and  sale  set  aside,  when. — The  court  cannot  set  aside  an  exe- 
cution for  abuses  of  the  sheriff  in  executing  its  commands.  Nixon  v. 
Harrell,  50-76. 
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A  sale  under  execution  will  not  be  set  aside  on  the  ground  of  inade- 
quacy of  price,  unless  coupled  with  a  suggestion  of  undue  advantage, 
fraud  or  mistake.  The  party  complaining  has  the  right  to  have  the  facts 
found.  The  plaintiff  in  the  execution,  or  any  other  interested  person, 
may  make  the  motion  to  set  aside  the  sale.  Beck  with  v.  Mining  Com- 
pany, 87-155. 

An  execution  under  which  a  stranger  purchases  will  not  ordinarily  be 
set  aside  upon  the  ground  of  irregularity,  unless  the  purchaser  has  actual 
notice  of  such  irregularity.     Sheppard  v.  Bland,  87-163. 

Execution  sales  cannot  be  collaterally  avoided  because  of  irregulari- 
ties in  the  manner  in  which  they  have  been  conducted.  Burton  v. 
Spiers,  92-503. 

When,  at  execution  sale,  the  plaintiff  in  the  execution,  or  his  attorney 
or  agent,  or  any  other  person  affected  with  notice  of  such  irregularity, 
purchases,  the  sale  may  be  set  aside  at  the  instance  of  the  defendant  tn 
the  execution,  by  a  direct  proceeding  for  that  purpose.     Ibid. 

Where  a  sale  of  land  is  made  under  a  decree  of  court,  it  cannot  be 
collaterally  impeached  in  an  independent  action  brought  to  recover  the 
land.  As  long  as  the  decretal  order  of  sale  and  conveyance  remain 
unmodified,  the  conveyance  authorized  by  it  must  also  stand,  and  such 
orders  can  only  be  impeached  by  a  direct  proceeding  for  that  purpose. 
Sumner  v.  Sessoms,  94-371. 

Under  the  former  practice  a  purchaser  at  an  execution  sale  on  a  dormant 
judgment,  got  a  good  title,  when  he  was  a  stranger  to  the  judgment.  In 
such  case  the  dormant  judgment  was  only  voidable,  and  the  sheriff  was 
bound  to  obey  it,  although  it  might  be  set  aside  at  the  instance  of  the 
defendant,  before  property  had  been  purchased  under  it.  Ripley  v. 
Arledge,  94-467. 

The  proper  remedy  against  the  enforcement  of  a  judgment  by  a  party 
thereto  is  not  by  an  injunction,  but  by  a  proceeding  in  the  cause,  and  a 
supersedeas.     Coward  v.  Chastain,  99-443. 

Property  of  coiinty. — Property  acquired  by  a  county  for  necessary  pub- 
lic purposes  cannot  be  sold  under  execution.  Gooch  v.  Gregory,  65-142; 
Hughes  V.  Com'rs,  107-598. 

Where  it  appears  that  a  mandamus  has  been  answered  by  the  county 
commissioners  and  proven  unavailable,  because  the  constitutional  limit 
of  taxation  has  been  exhausted  to  meet  the  current  expenses;  and  it  fur- 
ther appears  that  the  county  holds  real  estate,  or  other  property  not  used 
or  needful  for  its  public  functions,  and,  for  any  reason,  such  property 
could  not  have  been  subjected,  except  by  an  equitable  fi.  fa, :  It  seems 
that  such  property  can  be  subjected  for  the  discharge  of  the  debt  of  a 
judgment  creditor  against  the  county,  though  it  cannot  be  levied  on  and 
sold  under  execution,     Hughes  v.  Com'rs,  107-598. 

Cliange  of  decreo  of  sale. — Where  an  interlocutory  order,  made  by  con- 
sent, directs  the  judicial  sale  of  land,  the  parties  to  the  action  cannot 
change  the  terms  of  the  order  by  consent,  in  a  manner  detrimental  to 
the  interest  of  a  purchaser  at  such  sale.     Vaughan  v.  Gooch,  92-524. 

When  heirs  mast  bebronght  in  by  sol.  fa.— Lands  cannot  be  sold  under 
a  fi.  fa.  issued  and  bearing  teste  after  the  death  of  the  debtor,  wnthout 
bringing  in  the  heirs  by  scire  facias^  and  this  though  it  is  bxi  alias  fi.  fa. 
Wood  V.  Harrison,  18-356. 

Personal  property  conveyed  after  le^. — Where  the  sheriff  seizes  personal 
property  uuder  an  execution,  the  right  of  the  defendant  is  not  absolutely 
divested,  but  he  can  still  sell  and  convey  the  property,  subject  to  the 
lien  of  the  execution  and  levy.     Popelston  v.  Skinner,  20-156. 
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Penonal  property  left  with  defendant  after  Utj.— An  officer  who  levies  on 
personal  property  and  leaves  it  in  the  possession  of  the  defendant  in  the 
execution  only  loses  his  lien  against  other  executions  under  which  the 
property  is  seized  and   taken  into  possession.     Mangum  v.   Hamlett, 

30-44. 

Sale  under  first  execution  protects  purchaser  and  plaintiif. — The  first  execu- 
tion, finally  acted  on,  protects  both  the  purchaser  under  it  and  the  plain- 
tiffin  it.     Ricks  V.  Blount,  15-128. 

Sale  of  real  estate  by  defendant  after  Judgment  in  another  county. — Where 
an  original 7^.  fa.  issued  to  one  county  and  an  alias  to  another,  a  sale  by 
the  defendant  of  his  property  situate  in  the  latter  county,  made  while 
the  first  writ  was  in  the  hands  of  the  sheriff,  is  valid.  Hardy  v.  Jasper, 
14-158. 

Indulgence  of  execution,  effect. — If  the  plaintiff  indulges  the  execution, 
and  afterwards  issues  an  alias^  this  indulgences  does  not  affect  the  lien 
of  the  first  writ  as  to  the  defendant  or  his  vendee.  Arrington  v.  Sledge, 
13-359;  Palmer  v.  Clark,  I3~354- 

Same  property  cannot  be  re-sold. — Where  there  has  been  a  sale  under  an 
execution,  the  same  property  cannot  be  re-sold  under  a  subsequent  exe- 
cution issued  on  the  same  judgment     Peebles  v.  Pate,  86-437. 

Judgment  and  execution  a  lien  from  first  day  of  the  term. — A  judgment  of 
a  court  reaches  back  to  the  first  day  of  a  term,  and  an  execution  issued 
thereon  overreaches  a  conveyance  made  during  the  term,  on  a  day  prior 
to  the  granting  of  the  judgment.  Finley  v.  Smith,  24-225;  Farley  v. 
Lea,  20-169. 

Purchaser  not  required  to  see  to  application  of  purchase-money. — A  pur- 
chaser under  a  decree  to  sell  land  for  assets  is  not  required  to  see  that 
the  money  arising  therefrom  is  properly  administered.     Grimes  v.  Taft, 

98-^93- 

Execution  after  a  year  and  a  day. — Execution  issued  upon  a  judgment 
after  a  year  and  a  day,  without  any  scire  facias y  is  irregular,  and  a  sale 
of  land  under  it  is  void.     Perkins  v.  Bullinger,  2-422,  (368). 

Note.— It  is  now  three  years.  See  \\  437  and  440,  anle,  and  cases  there 
cited. 

Alias  executions. — The  lien  created  by  an  execution  is  continued  by  an 
alias  regularly  issuing  thereon.  Brassfield  v.  Whitaker,  11-309;  Yar- 
borough  V.  Bank,  13-23. 

Where  a  series  of  executions  issue  on  a  judgment  and  have  been  bona 

fide  acted  on,  the  last  of  them  relates  to  the  teste  of  the  first  and  binds 

the  property  of  the  defendant  from  that  time.     But  where  the  original 

or  any  of  the  intermediate  writs  were  never  delivered  to  the  sheriff,  the 

lien  is  not  carried  back  beyond  the  break.    Spencer  v.  Hawkins,  39-288. 

The  priority  of  a  levy  under  an  undocketed  judgment  of  the  supreme 
court  is  lost  if  the  lien  is  not  kept  up  by  the  issue  of  alias  executions. 
Titman  v.  Rhyne,  89-64. 

(2)  All  leasehold  estates  of  three  years  duration  or  more 
owned  by  him; 

(3)  The  equity  of  redemption  and  legal  right  of  redemp- 
tion in  lands,  tenements,  rents  or  other  hereditaments 
pledged  or  mortgaged  by  him.  ' 
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Lien  commences,  when. — The  Hen  o(  SL/i./a.  upon  the  equitable  interest 
of  a  debtor  commences  only  from  the  time  of  its  issuing,  and  not  from 
its  Usle,     Morrisey  v.  Hill,  31-66. 

Equity  of  redemption. — The  equity  of  redemption  cannot  be  sold  under 
an  execution  upon  a  judgment  obtained  on  the  mortgage  debt.  Camp 
V.  Coxe,  18-52. 

The  equity  of  redemption,  when  sold  under  execution,  becomes  a  le^l 
interest  to  the  extent  of  enforcing  it  by  a  recovery  from  the  mortgag^or. 
Not  only  an  equity  of  redemption  in  an  express  mortgage  can  be  sold 
under  execution,  but  also  the  equitable  interest  under  securities  given  in 
the  nature  of  a  mortgage.     Davis  v.  Evans,  27-525. 

Distinction  between  tmsts  and  equities  of  redemption. — The  distinction 
between  the  sale  of  trusts  and  equities  of  redemption  discussed  by  Pear- 
son, C.  J.     Itutchison  v.  Symons,  67-156. 

Vendor's  interest. — The  vendor's  interest  in  land  contracted  to  be  con- 
veyed on  receipt  of  the  purchase-money  is  not  subject  to  execution. 
Tally  V.  Reid,  72-336. 

Vendee's  interest. — The  interest  of  a  vendee  under  a  contract  of  pur- 
chase, where  title  is  reserved  till  purchase-money  is  paid,  is  not  liable  to 
sale  under  execution  unless  the  entire  purchase-money  has  been  paid. 
Badham  v.  Cox,  33-456;  Frost  v.  Reynolas,  39-494;  Jennings  v.  Hardin, 

45-275. 

Where  the  purchaser  of  land  receives  what  purports  to  be  a  deed,  but 

wl^ich  is,  in  fact,  only  an  agreement  to  convey,  the  purchaser  has  no 
interest  which  can  be  sold  uiider  execution  until  the  entire  purchase- 
money  is  paid.     Hinsdale  v.  Thornton,  74-167. 

The  interest  of  a  vendee  of  land  who  has  fully  paid  the  purchase- 
money  can  be  sold  under  execution,  but  the  interest  of  a  vendor  under 
a  contract  to  convey  cannot  be  sold.     Tally  v.  Reed,  74-464. 

Until  a  vendee,  under  a  contract  of  purchase  of  land,  pays  the  pur- 
chase-money in  full,  his  interest  is  not  subject  to  execution.  A  right  in 
equity  is  not  a  trust  estate  which  can  be  sold  under  execution.  Hinsdale 
V.  Thornton,  75-381. 

Where  the  deed  under  which  the  defendant  acquired  title  conveys  the 
land  charged  with  liability  for  the  notes  given  in  part  of  the  considera- 
tion, the  land  can  be  sold  under  an  execution  issued  under  a  judgment 
obtained  on  the  notes.     Rollins  v.  Henry,  86-714. 

(4)  Any  lands,  tenements,  rents  and  hereditaments,  or 
any  goods  and  chattels,  of  which  any  person  shall  be  seized 
or  possessed  in  trust  for  him. 

Lien  commences,  when. — An  execution  does  not  bind  trust  estates  from 
the  iesle,  but  from  the  time  it  was  sued  out.  Williamson  v.  James, 
32-162. 

Sesnlting  trust  in  a  trust  to  secure  creditors. — Where  a  deed  of  trust  to 
satisfy  creditors  is  executed,  a  sale  of  the  property  under  an  execution 
against  the  trustor  passes  nothing.  Brown  v.  Graves,  11-342;  Barhaxn 
V.  Massey,  27-192. 

The  interest  of  the  trustor,  in  a  deed  in  trust  for  creditors,  after  the 
payment  of  the  debts  secured  by  the  deed  can  be  sold  under  execution. 
Harrison  v.  Battle.  16-541. 

The  estate  in  property  held  in  trust  for  creditors,  with  a  resulting  trust 
for  the  grantor,  is  not  subject  to  sale  under  execution  against  the  grantor. 


CLARK'S  CODE   OF  CIVIL   PROCEDURE.  463 

Mordecai  V.  Parker,  14-425;  Sprinkle  v.  Martin,  66-55;  Burgin  v.  Burgin. 
23-160;  Battle  V.  Petway,  27-576;  Hardin  v.  Ray,  94-456. 

The  resulting  trust  of  an  insolvent  debtor  in  a  deed  in  trust  cannot  be 
sold  under  an  execution,  but  must  be  reached  by  equitable  proceeding 
to  subject  it.     McRary  v.  Fries,  57-233. 

The  docketing  of  a  judgment  is  a  lien  upon  ahe  equitable  estate  of 
the  debtor  in  property  conveyed  by  him  to  a  trustee  to  secure  certain 
debts,  but  such  lien  cannot  be  enforced  by  execution.  Supplemental 
proceedings  must  be  resorted  to.  McKeithan  v.  Walker,  66-95;  Hutchi- 
son V.  Symons,  67-156. 

Where  the  cestnis  que  tmet  are  tenants  in  common. — Where  the  trustee 
holds  for  several  tenants  in  common,  the  property  is  not  liable  to  an 
attachment  or  execution  against  one  of  the  cesluis  que  trust,  McLeran 
v.  McKethan,  42-70;  Gillis  v.  McKay,  15-172. 

What  tnut  estates  can  be  lold. — Only  such  trust  estates  as  are  held  in 
trust  for  the  defendant  in  the  execution  solely  can  be  sold  under  execu- 
tion.    Harrison  v.  Battle,  16-541. 

What  tmst  estates  cannot  be  sold. — Where  the  purposes  of  trust  require 
that  the  legal  estate  shall  remain  in  the  trustee,  the  property  cannot  be 
sold  under  execution  so  as  to  divest  the  trustees  of  their  estate.  Davis 
V.  Garrett,  25-459;  McGee  v.  Hussey,  27-255. 

•Where  A  conveyed  negroes  in  trudt  to  B,  "to  be  kept  hired  out  or 
otherwise  disposed  of  for  the  maintenance  of  C,"  C  has  no  interest 
which  can  be  sold  under  execution.     McGee  v.  Hussey,  27-255. 

Where  the  court  cannot  decree  a  conveyance  of  the  legal  title  at  the 
suit  of  the  cestui  ^ue  trust  the  interest  of  the  cestui  que  trust  cannot  be 
sold  under  execution. .   Battle  v.  Petway,  27-576. 

Where  a  husband  buys  land  which  is  paid  for  with  his  money,  but 
the  title,  by  his  direction,  is  made  to  a  third  person  in  trust  for  his  wife, 
he  has  no  such  trust  estate  as  can  be  sold  under  execution.  Williams 
V.  Council,  49-206. 

Frandnlent  trusts. — Where  the  real  purchaser  of  property  has  the  title 
fraudulently  made  to  another,  in  secret  trust  for  himself,  his  interest 
cannot  be  sold  under  execution,  but  must  be  reached  by  equitable  pro- 
ceedings.    Morris  v.  Rippy,  49-533;  Gowing  v.  Rich,  23-553. 

The  act  authoring  the  sale  of  trust  estates  under  execution  only  relates 
to  trusts  which  would  be  enforced  between  trustee  and  cestuis  que  trust, 
and  not  to  fraudulent  trusts,  in  respect  to  which  the  court  would  not  act 
at  instance  of  either  party.     Page  v.  Goodman,  43-16. 

Where  a  son  bought  land  with  the  money  of  his  father,  and  took  the 
deed  in  his  own  name,  but  really  for  the  use  and  benefit  of  his  father, 
and  to  defraud  his  father's  creditors,  such  land  is  not  liable  to  be  sold 
under  an  execution  against  the  father.  The  creditor's  remedy  is  in 
equity.    Jimmerson  v.  Duncan,  48-537;  Gowing  v.  Rich,  23-553. 

Xized  trusts. — A  mixed  trust  is  not  subject  to  execution.  Williams  v. 
Williams,  41-20. 

Sqnitable  *< rights"  not  subject  to  execation. — The  act  (181 2)  subjecting 
trust  estates  to  sale  under  execution  does  not  embrace  mere  equitable 
** rights,"  but  is  confined  to  equitable  "estates."     Nelson  v.  Hughes, 

55-33- 

Sec.  451,    On  sale  of  equity  of  redeinption^  what  sheriff  to 

set  forth  in  deed.    B.  C»,  c.  45,  s.  5.    JS12,  c,  830,  s.  2. 

1822,  €.1172. 

The  sheriflF,  selling  the  equity  of  redemption  and  legal 
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right  of  redemption,  as  set  forth  in  the  preceding  section, 
subdivision  three,  shall  set  forth  in  the  deed  to  the  pur- 
chaser thereof  that  the  said  estates  were  under  mortgage  at 
the  time  of  judgment,  or  levy  in  the  case  of  personal  prop- 
erty,  and  sale. 

Sec.  4ii2*    Sale  of  trust  estates;  purchtiser  hoitts  the  same 
discharged  0/  trust.    B.  C.9  c.  45,  s.  4.    IS  12,  c.  S30,  «.  J. 

/Upon  the  sale  under  execution  of  the  estates  mentioned 
in  section  four  hundred  and  fifty^  subdivision  four,  the 
sheriff  shall  execute  a  deed  to  the  purchaser,  and  the  pur- 
chaser thereof  shall  hold  and  enjoy  the  same  freed  and  dis- 
charged from  all  encumbrances  of  the  person  so  seized,  or 
possessed  in  trust  as  aforesaid. 

Sec.  4i%3.    Execution  not  to*be  levied  on  growing  crops.    M» 
C\,  c.  45,  s.  11.    1S44,  c.  35. 

No  execution  shall  be  levied  on  growing  crops  until  the 
same  are  matured. 

Growing  crops^ — Growing  crops  are  the  subject  of  levy  and  execution 
at  common  law.     Smith  v.  Tritt,  18-241;  State  v.  Poor,  20-384. 

Note. — This  is  now  changed  by  the  above  act. 

An  officer  may  (since  the  above  act)  levy  upon  a  standing  crop,  pro- 
vided it  is  matured.     Shannon  v.  Jones,  34-206. 

A  sale  by  the  sheriff  relates  to  the  date  of  the  judgment  so  as  to 
defeat  all  conveyances  and  incumbrances  upon  the  land  subsequently 
made,  but  it  has  no  application  to  the  crops  raised  on  the  land  after  the 
rendition  of  the  judgment,   but  before  the  sale.     Dail  v.   Freeman, 

92-351. 

Where  land  is  rented  out  a  purchaser  under  execution  against  the 

landlord  acquires  no  right  to  crops  growing  on  the  land  at  the  date  of  the 

sale.     Kesler  v.  Cornelison,  98-383. 

Sec,  454.    Sale  days  under  execution^  or  by  order.  1 870^^7, 
c.  216,  ss.  2,  3.    18S3,  c.  04,  ss.  1,  2. 

All  real  property  sold  under  execution,  or  by  order  of 
court,  shall  be  sold  at  the  court-house  door  of  the  county 
in  which  the  property  or  some  part  thereof  is  situate,  on 
the  first  Monday  in  every  month,  or  during  the  first  three 
days  of  the  term  of  the  superior  court  of  said  county, 
unless  in  the  order  directing  the  sale  some  other  place  and 
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time  is  designated;  and  then  it  shall  be  sold  as  directed  in 
such  order,  on  any  day  except  Sunday  or  holidays,  after 
advertising  the  same  as  required  by  law. 

Sale  at  improper  time  or  place  yoid. — Execution  sales  made  at  an  improper 
time  and  place  are  void.  Mayers  v.  Carter,  87-142;  Mordecai  v.  Speight, 
14-4281  Avery  v.  Rose,  15-549- 

A  purchaser  gets  no  title  by  a  sale  at  an  improper  time  or  place  as 
every  one  has  cognizance  of  such  an  irregularity.  State  v.  Rives, 
27-297;  Lowdermilk  v.  Corpening,  101-649;  Dula  v,  Seagle,  98-458. 

A  sale  of  real  property  under  execution  or  by  order  of  the  courts  must 
be  made  at  the  times  and  places  prescribed  by  law,  and  if  not  so  made 
they  are  void,  unless  the  debtor  m  good  faith,  at  the  time  of  the  sale, 
waives  a  compliance  with  the  statutory  requirements  in  these  respects. 
Wortham  v.  Basket,  99-70. 

Sale  at  improper  time  and  place  valid,  when.— A  sale  under  execution  at 
an  improper  place  is  valid  if  assented  to  by  the  defendant  in  the  execu- 
tion.    Biggs  V.  Brickell,  68-239. 

If  sale  is  made  daring  the  week. — If  the  sale  is  made  during  the  proper 
week  the  purchaser  gets  a  good  title,  as  the  sheriff  can  postpone  the  sale 
from  day  to  day,  provided  if  this  is  not  regularly  done,  the  purchaser 
has  no  notice  of  irregularity.  Brooks  v.  Radcliff,  33-321;  Wade  v. 
Saunders,  70-270. 

See  \  455,  post. 

Sales  fbr  taxes. — The  same  rules  apply  in  sales  for  taxes  as  are  applica- 
ble to  executions  for  private  debts.     Hayes  v.  Hunt,  85-303. 

Irregnilantles  in  failure  to  advertise,  etc.— Irregularities  in  the  sale  of 
land,  such  as  failure  of  the  sheriff  to  advertise,  etc.,  if  unknown  to  the 
purchaser,  do  not  affect  the  validity  of  the  sale.  Avery  v.  Rose,  15-549; 
Skinner  v.  Warren,  81-373;  Hayes  v.  Hunt,  85-303. 

Levy  after  the  return  day. — A  sale  (but  not  a  levy)  of  land  under  an  exe- 
cution after  the  return  day  thereof,  but  before  it  is  returned,  is  valid,  if 
made  during  the   return   term.     Lanier  v.   Stone,  8-329;  Mordecai  v. 
Speight,  14-428. 

Se-sale  ordered,  when. — It  is  a  well  settled  rule  of  practice  m  this  state, 
that  in  judicial  sales,  the  bidding  will  be  opened  and  a  re-sale  ordered, 
if  before  the  sale  is  confirmed,  an  advance  of  ten  per  cent,  is  offered. 
-After  confirmation  the  bidding  will  not  be  re-opened,  except  in  case  of 
fraud  or  unfairness,  or  some  other  adequate  cause.  Trull  v.  Rice,  92- 
572;  Attorney  Gen.  v.  Roanoke  Nav.  Co.,  86-408;  Miller  v.  Feezer, 
82-192;  Blue  V.  Blue,  79-69;  Ashbee  v.  Cowell,  45-158;  Harrison  v.  Brad- 
ley, 40-136;  In  re  Bost,  56-482;  Wood  v.  Parker,  63-379;  Dula  v.  Seagle, 

98-458. 

A  consent  order  directed  a  sale  of  certain  lands  by  a  commissioner, 

that  said  commissioner  execute  a  deed  to  the  purchaser,  and  further 

directed  him  how  to  apply  the  proceeds  of  the  sale,  but  contained  no 

provision  for  re-opening  the  biddings.     After  the  sale  an  advance  of  ten 

per  cent,  was  offered  on  the  amount  bid:  Held^  that  the  refusal  by  the 

superior  court  to  open  the  biddings  was  proper.     Vaughan  v.  Gooch, 

92-524. 
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A  purchaser  at  a  judicial  sale,  after  he  has  paid  the  purchase-monej,- 
may  direct  the  commissioner  to  make  title  to  another,  and  this  furnishes 
no  ground  to  set  aside  the  order  of  sale.     Ward  v.  Lowndes,  96-367. 

Sec*  455*    Sale  may  be  postponed  from  day  to  day,  but  not 
m,ore  than  six  days*    1S6S''^9,  €•  237,  s»  9. 

The  sheriff  or  other  person  making  the  sale,  for  the 
absence  of  bidders  or  any  other  just  cause,  may  postpone 
the  same  from  day  to  day,  but  not  for  more  than  six  days 
in  all,  and  upon  such  postponement  he  shall  post  a  notice 
thereof  on  the  court-house  door  of  his  county. 

Postponement  of  sale. — A  sale  can  be  postponed  from  day  to  day,  not 
exceeding  six  days.  Brooks  v.  Radclin,  33-321;  Wade  v.  Saunders,  70- 
270. 

Sec,  45H,    Sale,  how  advertised.    1885,  c.  38, 

No  real  property  shall  be  sold  under  execution  until 
notice  of  said  sale  shall  be  posted  at  the  court-house  door 
and  three  other  public  places  in  said  county  for  thirty  days 
immediately  preceding  such  sale,  and  also  publishing  for 
four  weeks  in  some  newspaper  published  in  said  county,  if 
a  paper  is  published  in  said  county:  Provided^  the  cost  of 
such  newspaper  publication  shall  not  exceed  three  dollars, 
to  be  taxed  as  cost  in  the  proceedings  or  action. 

Note. — The  former  "section  (456)  was  stricken  out,  and  the  above  sub- 
stituted by  ch.  38,  acts  1885. 

Sale  adjoamed  from  the  day  advertised. — A  sale  under  execution,  adver- 
tised to  be  made  on  Monday,  and  adjourned  from  day  to  day  until  Fri- 
day y  is  valid.     Wade  v.  Saunders,  70-270. 

Failure  to  advertise. — A  sale  under  execution  is  valid,  notwithstanding 
the  sheriff's  failure  to  advertise  according  to  law,  if  the  purchaser  have 
no  notice  of  the  omission.  Haj-s  v.  Hunt,  85-303;  Avery  v.  Rose,  15-549; 
Skinner  v.  Warren,  81-373. 

Where  the  purchaser  at  execution  sale  is  a  stranger  to  the  judgement, 
he  gets  a  good  title,  although  the  sheriff  may  have  failed  to  advertise  the 
property  and  give  notice  to  the  judgment  debtor,  as  prescribed  by  The 
Code.  All  that  such  purchaser  is  required  to  ascertain  is,  that  it  is  an 
officer  who  sells,  and  that  he  is  empowered  to  do  so  by  an  execution 
issued  by  a  court  of  competent  jurisdiction.     Burton  v.  Spiers,  92-503. 

Sole  without  due  advertisement  valid,  when, — In  the  absence  of  fraud,  a 
sale  under  execution  without  due  advertisement  does  not  vitiate  the  sale. 
Woodley  V.  Gilliam,  67-237. 

A  purchaser  at  execution  sale  will  acauire  a  good  title,  although  there 
may  not  have  been  due  advertisement,  it  he  had  no  notice  of  such  irregu- 
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larity ;  bnt  it  would  be  otherwise  if  he  had  notice,  or  if  the  sale  was  made 
at  a  place  or  time  not  warranted  by  law.     Dula  v.  Seagle,  98-458. 

Under  fbrmer  statutes. — Where,  under  the  former  statutes  refi;ulating 
sales  under  execution,  an  execution  based  upon  a  judgment  rendered  by 
a  justice  of  the  peace,  was  levied  by  a  deputy  sheriff  upon  land,  was 
returned  to  the  proper  court  from  which  a  vendiiioni  exponas  issued, 
under  which  the  deputy  purchased,  whose  title  was  subsequently  acquired 
by  an  innocent  purchaser,  and  it  did  not  appear  that  the  execution 
debtor  had  notice  of  the  lew  and  return  thereof,  but  he  did  have  notice 
of  the  sale  and  purchase:  j/eld^  (i)  that  the  purchase  by  the  deputy  was 
not  void;  (2)  that  the  failure  to  give  notice  of  the  levy  and  return  was 
but  an  irregularity,  which  did  not  affect  the  purchaser's  title.  Cowles  v. 
Hardin,  101-388.. 

Sec.  457 •  Notice  of  sale  to  be  served  on  defendant^  and  in 
certain  cases  on  the  governor*  1868^^9,  c,  237$  s.  11. 
1870-^7,  c.  224,  s.  1. 

In  addition  to  the  advertisement  above  required,  the 
sheriff  shall,  in  every  case,  at  least  ten  days  before  a  sale 
of  real  property  under  execution,  serve  a  copy  of  so  much 
of  the  advertisement  as  relates  to  the  real  property  of  any 
defendant  on  him  personally,  if  he  be  found  in  the  county, 
or  on  his  agent,  if  he  have  a  known  agent  therein,  or  if  he 
cannot  be  found  within  the  county,  and  has  no  known 
agent  therein,  but  his  address  be  known,  by  mail  to  such 
address ;  and  the  date  of  service  shall  be  ascertained  by 
the  usual  course  of  the  mail  from  the  Rlace  where  sent  to 
the  place  of  its  address:  Provided^  that  in  case  of  the  sale 
under  execution,  or  under  the  order  of  any  court,  of  any 
property,  real  or  personal,  in  which  the  state  shall  be  inter- 
ested as  a  stockholder  or  otherwise,  notice  in  writing  shall 
be  served  upon  the  governor  and  attorney  general,  at  least 
thirty  days  before  the  sale,  of  the  said  time  and  place  of 
sale,  and  under  what  process  the  sale  is  made;  otherwise 
said  sale  shall  be  invalid. 

Sec,  458.  All  private  acts  allowing  land  to  be  sold  repealed. 
1868''9,  c.  237s  s.  12. 

All  private  acts  by  which  lands  in  particular  counties  are 
required  or  allowed  to  be  sold  at  places  or  at  times  other 
than  those  hereinafter  prescribed  are  hereby  repealed. 
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Sec,  459*  Time  of  connnencing  sale^  R*  C»,  c.  ^5,  s.  17» 
1794,  c.  41,  s.  1. 

No  sale  under  an  execution  or  decree  shall  commence 
before  ten  o'clock  in  the  morning,  or  after  four  o'clock  in 
the  evening,  of  the  day  on  which  the  sale  is  to  be  made. 

See,  4G0»  Sale  of  personal  property  under  execution,  when 
and  where  aflvertAsed,  li.  C,  c,  45,  s.  16,  1H08,  c,  7^3, 
s.  2,    1820,  c.  1000,  8.  1. 

No  sale  of  personal  property  under  execution  shall  be 
made  until  the  same  has  been  advertised  for  ten  days  at  the 
door  of  the  court-house  of  the  county  in  which  the  same  is 
to  be  sold,  and  at  three  other  public  places  in  said  county, 
and  the  advertisement  shall  designate  the  place  and  the 
time  of  said  sale. 

Sec,  401,  Penalty  for  selling  contrary  to  law,  B.  €,,  c.  4rS, 
s.  18,    1820,  c.  1500,  s,  2,    1822,  c.  1153,  s.  3, 

Anv  sheriff  or  other  officer  who  shall  make  anv  sale  con- 
trary  to  the  true  intent  and  meaning  of  this  sub-chapter 
shall  forfeit  and  pay  two  hundred  dollars  to  any  person 
suing  for  the  same,  one-half  for  his  own  use  and  the  other 
half  to  the  use  of  the  county  where  the  offence  is  com- 
mitted. 

Action  for  penalty. — In  an  action  to  recover  from  a  sheriflf  the  penalty 
for  selling  property  under  execution  contrary  to  law,  although  the  com- 
plaint alleged  such  sale  was  of  realty,  when  the  proof  showed  the  prop- 
erty was  personalty,  the  plaintiff  can  recover.  Freeman  v.  Leonard. 
99-274. 

Sec,  402,  No  sale  for  want  of  bidder s^  what  officer  shall 
state;  penalty,    R,  C,  c,  45,  s,  19,    1815,  c,  887,  s,  1, 

Whenever  a  sheriff  or  other  officer  shall  return  upon  any 
execution,  that  he  has  made  no  sale  for  want  of  bidders,  he 
shall  state  in  his  return  the  several  places  at  which  he  has 
advertised  the  sale  of  the  property  levied  on,  and  the  places 
at  which  he  hath  offered  the  same  for  sale ;  and  any  officer 
failing  to  make  such  specification,  shall,  on  motion,  be  sub- 
ject to  a  fine  of  forty  dollars ;  and  every  constable,  for  a 
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like  omission  of  duty,  shall  be  subject  to  a  fine  of  ten  dol- 
lars, for  the  use  and  benefit  of  the  plaintiff  in  the  execution  ; 
for  which,  on  motion  of  the  plaintiff,  judgment  shall  be 
granted  by  the  court  to  which  the  execution  shall  be 
returned ;  or,  in  the  case  of  a  justice's  execution,  by  any 
justice  to  whom  the  execution  shall  be  returned  :  Provided^ 
that  nothing  in  this  section,  nor  any  recovery  under  the 
same,  shall  be  a  bar  to  any  action  for  a  false  return  against 
the  sheriff  or  other  officer. 

Secm  403.  Forthcoining  bond  may  be  taken  for  personal 
property.  B.  C\,c.  45,8.  21.  1807fC.7SI,s.3.  1828,  c. 
12,  s.  2. 

If  any  sheriff,  or  other  oflScer,  who  may  have  levied  an 
execution  or  other  process  upon  personal  property,  shall 
permit  the  same  to  remain  with  the  possessor,  such  officer 
may  take  a  bond  for  the  forthcoming  thereof  to  answer  the 
said  execution  or  process,  which  bond  shall  be"  attested  by 
a  credible  witness;  but  the  officer  shall,  nevertheless,  in 
all  respects,  remain  liable  as  heretofore  to.  the  plaintiff's 
claim. 

Form  of  bond. — An  insensible  condition  in  a  bond  renders  it  single;  but 
unmeaning  words  in  the  condition  should  be  rejected  so  as  to  give  the 
obligor  the  benefit  of  it.     Foster  v.  Frost,  15-424. 

No  form  is  prescribed  for  a  forthcoming  bond,  and  a  condition  that 
the  property  shall  be  forthcoming,  or  be  delivered  at  the  time  and  place 
of  sale,  is  sufficient.  It  is  not  necessary  to  insert  in  such  bond  the  names 
of  the  plaintiffs  at  whose  instance  the  execution  issued.  The  obligors 
in  such  bond  are  not  discharged  because  the  return  day  of  the  execution 
levied  is  before  the  day  named  in  the  bond  for  the  forthcoming  of  the 
property.     Grady  v.  Threadgill,  35-228. 

Duty  of  obligors. — ^The  obligation  of  a  forthcoming  bond  is  only  that 
the  property  shall  be  delivered  to  the  officer  at  the  time  designated,  and 
not  that  the  execution  shall  be  satisfied.  Gray  v.  Bowles,  18-437. 

Where  a  forthcoming  bond  is  given,  it  is  the  duty  of  the  obligors  to 
put  the  officer  in  the  quiet  and  peaceable  possession  of  the  property  at 
the  time  and  place  specified,  otherwise  their  bond  will  be  forfeited. 
Poteet  v.  Bryson,  29-337.  . 

Sec.  464.    Surety  to  be  furnished  tvifh  a  list  of  the  property. 
B.  C,  c.  45,  s.  22.    1844,  c.  34.    1840,  c.  50. 

When  such  bond  shall  be  taken,  the  officer  shall  specify 
therein  the  property  levied  upon,  and  shall  furnish  to  the 


470  CLARK'S  CODE  OF  CIVIL  PROCEDURE. 

surety  a  list  of  the  property  in  writing,  under  his  hand, 
attested  by  at  least  one  credible  witness,  and  stating  therein 
the  day  of  sale ;  and  the  property  so  levied  upon  shall  be 
deemed  in  the  custody  of  the  surety,  as  the  bailee  of  the 
oflScer ;  and  all  other  executions  thereafter  levied  on  said 
property  shall  create  a  lien  on  the  same  from  and  after  the 
respective  levies,  and  shall  be  satisfied  accordingly  out  of 
the  proceeds  of  the  sale  of  said  property ;  but  the  officer 
thereafter  levying  shall  not  take  the  property  out  of  the  cus- 
tody of  the  surety :  Provided^  that  in  all  such  cases  sales  of 
chattels  shall  take  place  within  thirty  days  after  the  first 
levy ;  and,  if  sale  shall  not  be  made  within  the  time  afore- 
said, any  other  officer  who  may  have  levied  upon  the  propn 
erty  may  seize  and  sell  the  same 

Secn  465.    Officer,  how  to  proceed  on  bondf  if  condition 
broken.    B.  C,  c.  45,  8.  23.    1822,  c.  1141,  8. 1. 

'  If  the  condition  of  such  bond  be  broken,  the  sheriflf  or 
other  officer,  on  giving  ten  days'  previous  notice,  in  writ- 
ing, to  any  obligor  therein,  may  on  motion,  have  judgment 
against  him  in  a  summary  manner,  before  the  superior 
court,  or  before  a  justice  of  the  peace,  as  the  case  may  be, 
of  the  county  in  which  such  officer  may  reside,  for  all  such 
damages  as  said  officer  may  have  sustained,  or  be  adjudged 
liable  to  sustain,  not  exceeding  the  penalty  of  the  bond,  to 
be  ascertained  by  a  jury,  under  the  direction  of  the  court 
or  justice. 

Sec.  466.    Officer  allowed  pay  for  keeping  horses,  etc.    R.  C, 
c.  45, 8.  25.    1807,  c.  731,  8.1. 

The  court  or  justice  shall  make  a  reasonable  allowance 
to  officers  for  keeping  and  maintaining  horses,  cattle,  bogs 
or  sheep,  and  all  other  property,  the  keeping  of  which  may 
be  chargeable  to  them,  taken  into  their  custody  under  legal 
process ;  and  such  allowance  may  be  retained  by  the  offi- 
cers out  of  the  sales  of  the  property,  in  preference  to  the 
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satisfaction  of  the  process  under  which  the  property  was 
seized  or  sold. 

Sec.  467*  Officer  to  make  out  his  account  and  flie  it  with 
encecutiofi.    JR.  C,  c.  45,  s.  26.    1S07,  c.  731,  $•  2. 

Every  such  oflScer  shall  make  out  his  account,  and,  if 
required,  shall  give  the  debtor  or  his  agent  a  copy  thereof, 
signed  by  his  own  hand,  and  shall  return  the  account,  with 
the  execution  or  other  process  under  which  the  property 
has  been  seized  or  sold,  to  the  justice  or  the  court  to  whom 
the  execution  or  process  is  returnable,  and  shall  swear  to 
the  correctness  of  the  several  items  therein  set  forth;  other- 
wise he  shall  not  be  permitted  to  retain  the  same. 

8er.»  468.  JPurchaser  at  execution  stUe  may  recover  of  de^ 
fendant  in  the  execution  when  the  title  to  property  sold  is 
defective.    B.  C,  c.  45,  s.  27.    1807 9  c.  723. 

Where  property,  real  or  personal,  shall  be  sold  on  any 
execution  or  decree  by  any  oflScer  authorized  to  make  the 
sale,  and  the  sale  is  legally  and  in  good  faith  made,  and 
such  property  be  not  the  property  of  the  person  against 
whose  estate  such  execution  or  decree  may  have  issued,  by 
reason  of  which  the  purchaser  may  have  been  deprived  of 
the  same  property,  or  may  have  been  compelled  to  pay 
damages  in  lieu  thereof  to  the  owner,  in  every  such  case 
the  purchaser,  his  executors  or  administrators,  may  sue  the 
person  against  whom  such  execution  or  decree  may  have 
issued,  or  the  person  legally  representing  him,  in  a  civil 
action,  and  recover  such  sum  as  he  may  have  paid  for  the 
property,  with  interest  from  the  time  of  payment:  Provided^ 
that  such  property,  if  the  same  is  personal  property,  be 
present  at  the  sale  and  actually  delivered  to  the  purchaser. 

Pnrdiaser  can  recover  of  defendant  in  execution,  when. — When  the  title  to 
property  sold  is  defective,  the  purchaser  may  recover  of  the  defendant 
m  the  execution.  Brown  v.  Smith,  53-331;  McDonald  v.  Mclean,  60-120; 
WaU  v.  Fairley,  77-105;  HoUiday  v.  McMillan,  83-270. 

Contra^  a  purchaser  at  execution  sale,  who  gets  a  defective  title,  has 
no  right  to  take  the  place  of  the  creditor  by  substitution.  Laws  v. 
Thompson,  49-104. 
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Parcliaser  subrogated  to  rights  of  ezecution  creditor. — Where  the  purchaser 
at  an  execution  sale  fails  to  6btain  a  title  by  reason  of  the  insufficiency 
of  the  levy,  he  is  substituted  to  the  rights  of  the  execution  creditor,  to 
the  extent  that  such  creditor  has  been  benefited  by  the  sale.  Peniber- 
ton  V.  McRae,  75-497. 

Where  plaintiif  in  the  execution  is  the  purchaser. — Where  property  not 
belonging  to  the  defendant  in  the  execution  is  sold  under  such  execu- 
tion and  bought  by  the  plaintiff  at  a  price  sufficient  to  pay  the  debt, 
this  is  a  satisfaction  of  the  judgment,  though  the  property  is  recovered 
fronj  the  plaintiff  in  a  suit  by  the  owner,  and  though  the  judgment  is 
not  marked  satisfied.  The  plaintiff's  remedy  is  b}'  Rev.  Stat.,  ch.  45, 
§  22  (now  the  above  1 468).     Holcombe  v.  Loudermilk,  48-491. 

Sec,  4fi9*  Defendant  dying  in  execution ^  debt  not  dis- 
charged; netv  execution  against  the  property*  H.  C,  r. 
45,  «.  2.    21  Jameti  I,  c.  24,  s.  223. 

Parties,  at  whose  suit  the  body  of  any  person  shall  be 
taken  in  execution  for  any  judgment  recovered,  their  exe- 
cutors or  administrators  may,  after  the  death  of  the  person 
so  taken  and  dying  in  execution,  have  new  execution 
against  the  property  of  the  person  deceased,  as  they  might 
have  had  if  such  person  had  never  been  in  execution. 

Sec,  470^  Clerks  to  issue  executions  within  six  week^i;  pen- 
aitg  of  one  hundred  iloiiars  for  faiiure.  li,  C,  c»  45,  s.  29» 
J  850,  c.  17,  ss,  1,  2,  3. 

The  clerks  of  the  superior  courts  shall  issue  executions  on 
all  judgments  rendered  in  their  respective  courts,  unless 
otherwise  directed  by  the  plaintiff  therein,  within  six  weeks 
of  the  rendition  of  the  judgment,  and  shall  indorse  upon 
the  record  the  date  of  such  i.ssue;  and  if  the  executions 
issued  are  not  returned  satisfied  to  the  courts  to  which  they 
are  made  returnable,  the  clerk  shall  issue  alias  executions, 
within 'six  weeks  thereafter,  unless  otherwise  instnicted  as 
aforesaid.  And  every  clerk  who  shall  fail  to  comply  with 
the  requirements  of  this  section,  .shall  be  liable  to  be 
amerced  in  the  sum  of  one  hundred  dollars,  for  the  benefit 
of  the  party  aggrieved,  under  the  same  rules  that  are  pro- 
vided by  law  for  amercing  sheriffs,  and  shall  be  further  lia- 
ble to  the  party  injured  by  suit  upon  his  bond. 

Duty  of  Clerk. — ^The  clerk  should  endorse  on  the  record  the  date  of  the 
issue,  and  an  endorsement  made  on  the  execution  is  not  a  compliance 
with  the  statute.     Bank  v.  Stafford,  47-68. 
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SembUt  that  a  clerk  will  protect  himself  from  amercement  by  issuing 
the  execution  to  his  own  county  in  the  absence  of  special  instructions 
from  the  plaintiff.     Bank  v.  Stafford,  47-68. 

Depnty  clerk  can  isBiie. — A  deputy  clerk  has  power  to  issue  executions  in 
the  name  of  the  clerk,  and  may  perform  all  the  duties  of  the  office, 
except  such  as  are  judicial  in  their  character,  or  where  a  statute  specifi- 
cally provides  otherwise.     Miller  v.  Miller,  89-402. 

Execution  is  issued,  when. — The  execution  is  not  issued  until  the  clerk 
hands  it  to  the  sheriff,  or  to  the  party,  or  to  his  agent.  State  v.  McLeod, 
50-318. 

Can  issue  pending  supplementary  proceedings. — An  execution  can  issue  on 
a  judgment  pendin?  supplementary  proceedings  which  have  been  taken 
out  on  the  same  judgment.     Vegelahn  v.  Smith,  95-254. 

Who  may  move  to  amerce. — The  party  seeking  to  enforce  an  amercement 
under  this  section  must  show  himself  to  be  the  party  aggrieved  by  the 
default.     Simpson  v.  Simpson,  63-534. 

Ordinance  of  June  23, 1866. — The  ordinance  of  June  23,  1866,  protected 
the  clerk  from  this  penalty  for  failure  to  issue  execution  upon  judg- 
ments where  the  debt  was  contracted  prior  to  May  i,  1865.  Badham  v. 
Jones,  64-655.  But  that  ordinance  is  no  protection  where  the  cause  of 
action  has  accrued  since  May  i,  1865.     Williamson  v.  Kerr,  88-10. 

Note. — The  ordinance  is  now  repealed. 

Rule  of  court,  June,  1869. — The  rule  of  the  supreme  court,  adopted  at 
June  term,  1869  (Rule  XIX,  63  N.  C,  669),  in  so  far  as  it  attempted  to 
deprive  a  senior  judgment  creditor  of  his  lien,  interferes  with  a  vested 
right,  and  is  unconstitutional.     Burton  v.  Spiers,  92-503. 

Note. — This  rule  has  been  rescinded. 

Sec,  47 !•    Officer  to  prepare  deeds  for  propeHy  sold,    JR.  C, 
c.  45,  8.  30.    1S48,  c.  30. 

Sheriffs  or  other  oflScers  selling  lands  by  authority  of  any 
execution  or  process  shall,  upon  payment  of  the  price,  pre- 
pare, execute  and  deliver  to  the  purchaser  a  deed  for  the 
property  purchased:  Provided^  that  the  purchaser  of  land 
shall  furnish  the  oflBcer  with  a  description  of  the  laud. 

Remedy  to  compel  the  sheriff  to  execute  deed. — The  proper  remedy  to  com- 
pel a  sheriff  to  execute  a  deed  to  the  purchaser  at  execution  sale  is  by  a 
motion  in  the  cause— not  by  an  independent  action.  Patrick  v.  Carr, 
60-633;  Fox  V.  Kline,  85-173. 

Sheriff's  deed  relates  back  to  the  sale.— A  sheriff's  deed  for  land  sold 
under  execution  relates  back  to  the  sale.     Hoke  v.  Henderson,  14-12. 

Sheriff's  deed  conveys. — A  sheriff's  deed  passes  only  such  interest  as  the 
execution  debtor  had  at  the  time  of  the  sale,  and  such  debtor  -will  not  be 
estopped  thereby  to  assert  a  title  subsequently  acquired.  Gentry  v.  Cal- 
lahan, 98-448. 

Where  purchaser  participates  in  sheriff's  dereliction. — Where  the  purchaser 
is  implicated  in  the  sheriff 'sdereliction  in  failing  to  advertise  according 
to  law,  he  cannot  call  for  a  conveyance.     Skinner  v.  Warren,  81-373. 
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^ect  of  recitals  in  sheriff's  deed. —Recitals  in  a  sheriff's  deed  are /riMut 
fade  evidence  of  an  execution  sale,  notwithstanding  the  return  upon  the 
execution  may  be  imperfect.  The  fact  that  there  was  a  sale  may  also 
be  proved  by  parol.  Parol  testimony  is  admissible  to  show  that  the  land 
levied  upon  was  sold  as  one  tract,  though  described  in  the  sheriff's  deed 
as  two  tracts.  (The  evidence  in  this  case  goes  to  show  that  the  land 
was  designated  and  sold  in  one  body.)  The  deed  in  such  case,  reciting, 
in  substance,  the  execution  under  which  the  land  was  sold,  and  purport- 
ing to  convey  title  to  the  purchaser  and  his  heirs,  shows  that  the  sherilF 
exercised  his  power  in  the  premises,  and  conveys  the  title  of  the  defend- 
ant in  the  execution.     Miller  v.  Miller,  89-403. 

The  recitals  in  a  sheriff's  deed  are  prima  facie  evidence  as  to  his  acts 
recited  therein.  McKee  v.  Lineberger,  87-181;  Hardin  v.  Cheek,  48-135; 
Farrior  v.  Houston,  100-369;  Wilson  v.  Taylor,  98-275. 

Sheriff's  rights  if  bid  not  paid. — A  sheriff  selling  land  under  execution 
may  maintain  an  action  in  his  own  name  against  the  purchaser  for  the 
amount  bid,  upon  tendering  a  deed  for  the  land  sold  and  before  making 
a  return  of  the  execution;  or  he  may  elect  to  rescind  the  sale  and  sell 
the  land  again.     McKee  v.  Lineberger,  69-217. 

Secn  472*  Costs  on  execution  satisfied  in  part  or  in  whole  to 
he  paid  to  clerk;  penalty,  forty  dollars  for  failure.  R*  S; 
c.  70,  s.  5.    1822,  e.  1149,  s.  1. 

The  sheriff  or  other  officer  shall  pay  the  costs  on  all  exe- 
cutions which  shall  be  satisfied  in  whole  or  in  part,  to  the 
clerk  of  the  court  from  which  the  execution  issued,  and  to 
no  other  person,  on  the  second  day  of  the  term  of  the  court ; 
and  any  such  officer  making  default  herein  shall  forfeit  and 
pay  forty  dollars  for  the  benefit  of  the  party  aggrieved, 
under  the  same  rules  that  are  provided  by  law  for  amercing 
sheriffs. 


CHAPTER  TWO. 

DEFENDANT'S  CLAIM    FOR    IMPROVEMENT    BEFORE 

ISSUING  EXECUTION. 
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value  of  land.  1 
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Section. 

477.  Improvements     to      balance 

rents. 

478.  Jury  to  find  a  verdict  for  the 

balance  for  plaintiff  or  de- 
fendant. 

479.  Balance  due  defendant  to  con- 

stitute a  lien  until  paid. 

480.  PI aintiff  claiming  a  less  estate, 

and  pa^'ing  defendant  allow- 
ance, may  recover  out  of 
remainderman. 

481.  Does   not    apply    to    action 

brought  by  mortgagee. 

482.  Defendant     claiming    allow- 

ance, plaintiff  may  have  his 
estate  valued  without  im- 
provement. 


Section. 

483.  Value  of  premises,  how  made. 

484.  Plaintiff  may  elect  to  let  de- 

fendant take  premises  at 
valuation. 

485.  Payments  to  be  made  in  court; 

land  bound;  if  payment  not 
made,  land  sold, 

486.  When  yltLintiff is  sL/(rme cover i, 

minor  or  insane,  what  is  to 
be  done  with  proceeds. 

487.  When   defendant  evicted   by 

force  of  a  better  title,  he  or 
his  representatives  may  re- 
cover from  plaintiff. 


Sec*  473.  Petition  to  be  filed  by  claitnant ;  execution  sus- 
pended ;  Jury  to  assess  damages  and  altowance,  1871  '^2, 
c.  147,  s.  1. 

Any  defendant  against  whom  a  judgment  shall  be  ren- 
dered for  land,  may,  at  any  time  before  the  execution  of 
such  judgment,  present  a  petition  to  the  court  rendering 
the  same,  stating  that  he,  or  those  under  whom  he  claims, 
while  holding  the  premises  under  a  color  of  title  believed 
by  him  or  them  to  be  good,  have  made  permanent  improve- 
ments thereon,  and  praying  that  he  may  be  allowed  for 
the  same,  over  and  above  the  value  of  the  use  and  occupa- 
tion of  such  land  ;  and  thereupon  the  court  may,  if  satis- 
fied of  the  probable  truth  of  the  allegation,  suspend  the 
execution  of  such  judgment  and  impanel  a  jury  to  assess 
the  damages  of  the  plaintiff  and  the  allowance  to  the  defend- 
ant for  such  improvements :  Provided^  that  in  any  such 
action  such  inquiry  and  assessment  may  be  made  upon  the 
trial  of  the  cause. 

Act  allowhig  "betterments"  oonBtitiitional. — ^The  act  allowing  the  defend- 
ant for  improvements  made  on  land  is  constitutional.     Barker  v.  Owen, 

93-198. 

'< Betterments"  cannot  be  allowed,  when. — Where  the  husband  of  2^  feme 
covert  does  not  join  in  a  conveyance  of  her  land,  and  her  privy  examina- 
tion is  not  taken,  the  attempted  conveyance  is  a  nullity,  and  the  vendee 
having  legal  notice  of  the  invalidity  of  his  title  cannot  maintain  a  claim 
for  *' betterments.''     Neither  can  one  who  acquires  the  estate  of  such 
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first  purchaser  under  a  mortgage  sale,  claim  for  bettermeuts  as  such,  but 
he  will  be  entitled  to  an  equitable  counterclaim  to  the  demand  of  the 
real  owner  for  the  rents  and  profits  of  the  land.  Scott  v.  Battle,  85-184. 
Where  a  railroad  enters  upon  the  right-of-way  without  condemnation 
proceedings,  and  erects  buildings  before  the  owners  bring  their  action 
for  compensation,  such  owners  cannot  claim  the  value  of  the  building 
as  "bettferments."     Gudger  v.  Railroad,  106-481. 

ImproTements  made  by  pnrcliaser  without  notice. — Where  the  title  to  the 
land  was  in  sl  feme  covert  who  married  in  1846,  when  under  age,  and 
she  and  her  husband  executed  a  boud  to  convey  the  land  after  she 
became  of  age  to  a  party  from  whom  the  defendant  derived  title  by 
mesne  conveyances,  which  bond  was  never  registered,  and  the  defendant 
had  no  actual  notice  of  any  defect  in  his  title,  which  he  believed  to  be 
good,  the  doctrine  of  constructive  notice  from  registration  does  not 
apply  to  such  party,  and  he  is  entitled  to  compensation  for  permanent 
improvements  made  by  him  on  the  land.    Justice  v.  Baxter,  93-405. 

Improvements  made  by  the  life-tenant.— Improvements  put  upon  land  by 
a  life-tenant  during  his  occupancy  are  not  a  charge  upon  it  when  it 
passes  to  the  remainderman,  but  the  value  of  improvements  made  in 
good  faith  after  the  estate  has  expired,  is  a  counterclaim  against  the 
claim  for  rents  and  profits.     Merritt  v.  Scott,  81-385. 

Improvements  made  by  a  tenant  in  common. — Where  a  tenant  in  common 
has  improved  a  part  of  the  common  land,  he  is  entitled,  upon  the  parti- 
tion of  the  land,  to  have  the  part  so  improved  allotted  to  him  at  its 
value  without  improvements.     Pope   v.    Whitehead,   68-191;  Jones  v. 
Carland,  55-502;  Collett  v.  Henderson,  80-337;  Cox  v.  Ward,  107-507. 

Improvements  made  by  mortgagor. — Improvements  put  upon  land  b^  the 
mortgagor  cannot  be  claimed  as  betterments.  They  are  a  mere  additional 
security  for  the  debt.     Wharton  v.  Moore,  84-479. 

Improvements  made  by  purchaser  of  land  by  parol.  — Where  the  purchaser's 
title  to  land  is  invalid  by  reason  of  the  contract  of  purchase  having  been 
by  parol,  he  is  entitled  to  be  refunded  the  purchase-money  and  the 
value  added  to  the  land  by  his  betterments  before  he  can  be  ousted. 
Daniel  v.  Crumpler,  75-184;  Casey  v.  Cooper,  99-395. 

Improvements  under  parol  promise  of  settlement. — One  who  improves  lands 
under  a  parol  promise  that  it  shall  be  settled  on  him  as  an  advancement 
or  gratuity  will  not  be  evicted  until  con|pensation  made  him  for  such 
betterments.  This  remedy  is  not  by  virtue  of  this  chapter,  but  inde- 
pendent of  it.     Hedgepeth  v.  Ro.«5e,  95-41. 

This  section  does  not  apply  to  landlord  and  tenant. — The  provisions  of  this 
section  do  not  apply  where  the  relation  of  landlord  and  tenant  is  shown 
to  exist.     Dunn  v.  JBagby,  88-91. 

Applies  to  railroads. — The  statutory  remedy  is  available  against  an 
incorporated  railroad  company  which  has  recovered  possession  of  lands 
within  its  "  right-of-way."     Railroad  v.  McCaskill,  98-526. 

If  claim  is  set  np  in  pleadings. — If  claim  for  betterment  is  set  up  in  the 
pleadings  it  should  be  found  as  an  i&sue  on  the  trial.  It  cannot  be  raised 
thereafter,  as  the  judgment  is  conclusive  as  to  all  matters  put  in  issue  by 
the  pleadings.     Casey  v.  Cooper,  99-395. 

When  claim  not  set  itp  in  pleadings. — Evidence  of  betterments  placed 
upon  the  land  by  the  tenant  was  not  competent  when  no  issue  in  respect 
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thereto  was  made  by  the  pleadings,  tendered  by  the  parties,  or  sub- 
mitted by  the  court.     Morris  v.  O'Briant,  94-72. 

Allowed  defendant  whether  plaintiir's  chdm  is  equitable  or  legal.— A  defend- 
ant is  entitled  to  an  allowance  of  the  value  of  improvements  put  by  him 
on  laud,  whether  the  plaintiff's  claim  be  equitable  or  legal.  Barker  v. 
Owen,  93-198. 

Sight  to  jury  trial. — Either  party  is  entitled  to  have  the  value  of  rents 
and  profits  and  betterments  assessed  by  a  jury  instead  of  a  referee, 
unless  waived.     Fortescue  v.  Crawford,  105-29. 

Petition  can  only  beiiled  after  jndgment. — The  benefit  of  this  section  can 
only  be  had  by  a  petition  filed  after  judgment.  Merritt  v.  Scott,  81-385; 
Condry  v.  Cheshire,  88-375. 

Note. — ^This  was  before  the  abo\e  proviso  was  added. 

Burden  on  petitioner. — In  a  proceeding  to  ascertain  the  value  of  better- 
ments, the  burden  is  upon  the  petitioner  to  show,  not  only  that  he 
believed,  but  that  he  had  good  reason  to  believe,  his  title  to  the  prem- 
ises was  good,  (at  least  until  he  made  out  2^  prima  facie  case,  when  the 
burden  shifted),  and  of  the  reasonableness  of  this  belief  the  jury  must  be 
the  judge;  and,  //  seems,  the  petitioner  is  competent  to  testify  to  his 
belief  in  the  validity  of  his  title.     Railroad  v.  McCaskill,  98-526. 

Suspension  of  execution  pending  inquiry  of  "betterments." — Where,  after  a 
recovery  by  the  plaintiff,  in  ejectment,  the  defendant,  in  apt  time,  applied 
to  the  court  to  have  the  value  of  the  betterments  allowed  him,  and  the 
court  directed  that  execution  be  stayed  till  such  value  could  be  ascer- 
tained, upon  the  defendant  giving  bond,  conditioned  to  pay  all  damages, 
etc.,  which  might  be  assessed  against  him,  and  the  defendant  failing  to 
give  such  bond,  a  writ  of  possession  issued,  and  was  executed:  //  zvas 
neldy  (i)  that  the  failure  to  give  the  bond  did  not  discontinue  the  action 
in  respect  to  the  claim  for  betterments;  (2)  the  court  had  no  power  to 
refuse  to  institute  an  inquiry  as  to  the  defendant's  right  to  betterments, 
when  application  has  been  properly  made;  (3)  the  court  has  discretion 
to  direct  the  issuing  or  suspension  of  the  execution  of  the  judgment' 
pending  such  inquiry.    Johnston  v.  Pate,  95-68. 

8ec»  474.     Jnrff   to   estimate   the   annual  value  of  lan<L 
J871'''^.  c.  147,8.  2. 

The  jur>%  in  assessing  such  damages,  shall  estimate 
against  the  defendant  the  clear  annual  value  of  the  premises 
during  the  time  he  was  in  possession  thereof,  exclusive  of 
the  use  by  the  tenant  of  the  improvements  thereon  made 
by  himself  or  those  under  whom  he  claims,  and  also  the 
damages  for  waste,  or  other  injury  to  the  premises,  com- 
mitted by  the  defendant. 

Defiandant  allowed  improvements,  chargeable  with  rents.  — Where  the  defend- 
ant has  been  credited  with  the  value  of  the  **  betterments"  placed  by 
him  on  the  land,  he  should  be  charged  with  the  actual  rent  received  by 
him,  though  greatly  enhanced  by  the  improvements.  Wetherell  v.  Gor- 
man, 74-603. 
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Rental  value,  liow  shown, — Evidence  of  the  annual  rental  value  of  land 
for  a  preceding  period  is  competent  to  show  an  average  aunual  value. 
Perry  v.  Jackson,  88-103. 

Under  The  Code,  {  474,  the  proper  inquiry  for  the  jury  on  the  ques- 
tion of  damages  is  the  annual  value  of  the  property,  exclusive  ot  the 
improvement  put  on  it  by  the  defendant  and  those  under  whom  he 
claims.     Barker  v.  Owen,  93-198. 

8ec»  475.    pefendant  n(kt  liable  for  more  than  three  years, 
unless  he  claims  improvements.    1871-'2,  c.  147,  s.  3. 

The  defendant  shall  not  be  liable  for  such  annual  value 
for  any  longer  time  than  three  years  before  the  suit,  or  for 
damages  for  any  such  waste  or  other  injury  done  before 
said  three  years,  unless  when  he  claims  for  improvements 
as  aforesaid. 

Annual  value  prior  to  three  yean  beibre  snit  brought. — ^Thoseof  the  plain- 
tiffs who  were  not  under  disability  were  barred  by  the  statute  from  recov- 
ering damages  for  waste  permitted  more  than  threeyears  before  the  action 
was  brought,  but  damages  might  be  estimated  for  the  whole  time  from 


the  allotment  of  dower  for  the  purpose  of  using  the  damage  as  set-off 
against  permanent  improvements  placed  on  the  land  by  the  life-tenant 
during  tne  same  period.     Sherrill  v.  Connor,  109-630. 


Sec.  47^ n    Value  of  defendant's  improvements  to  'be  esti- 
mated.   1871'''2,  c.  147,  s.  4. 

If  the  jury  shall  be  satisfied  that  the  defendant,  or  those 
under  whom  he  claims,  made  on  the  premises,  at  a  time 
when  there  was  reason  to  believe  the  title  good  under  which 
he  or  they  were  holding  the  said  premises,  permanent  and 
valuable  improvements,  they  shall  estimate  in  his  favor, 
the  value  of  such  improvements  as  were  so  made  before 
notice,  in  writing  of  the  title  under  which  the  plaintiflf 
claims,  not  exceeding  the  amount  actually  expended  in 
making  them,  and  not  exceeding  the  amount  to  which  the 
value  of  the  premises  is  actually  increased  thereby  at  the 
time  of  the  assessment. 

Value  of  improvements,  how  eetimated. — In  stating  an  account  of  rents 
and  profits  of  real  estate,  where  the  defendant  is  entitled  to  an  allow- 
ance for  "betterments,"  he  should  be  credited  with  the  enhanced  value 
of  the  property  by  reason  of  the  repairs  and  improvements,  and  not  the 
costs  thereof.     Weatherell  v.  Gorman,  74-603;  Hill  v.  Brower,  76-124. 

The  value  of  improvements  is  to  be  estimated,  not  by  their  cost,  but 
by  the  extent  to  which  they  have  enhanced  the  value  of  tue  land.    Smith 
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V.  Stewart  83-406;  White  v.  Jones,  88-166;  Reed  v.  Exum,  84-430;  Dan- 
iel V.  Crumpler,  75-184;  Railroad  v.  McCaskill  98-526. 

The  measure  of  the  value  of  betterments  is  not  the  actual  cost  of  their 
erection,  but  the  enhanced  value  they  may  impart  to  the  land,  without 
reference  to  the  fact  that  they  were  not  desired  by  the  true  owner,  or 
could  profitably  be  used  by  him  in  the  prosecution  of  his  particular  busi- 
ness.    Railroad  v.  McCaskill,  98-526. 

Sec,  477^    Improvements  to  balance  rents,    187 1^*29  c,  147 9 

If  the  sum  estimated  for  the  improvements  exceed  the 
damages  estimated  by  the  jury  against  the  defendant  as 
aforesaid,  they  shall  then  estimate  against  him  for  any  time 
before  the  said  three  years,  the  rents  and  profits  accrued 
against,  or  damages  for  waste  or  other  injury  done  by  him, 
or  those  under  whom  he  claims,  so  far  as  may  be  necessary 
to  balance  his  claim  for  improvements  ;  but  in  such  case  he 
shall  not  be  liable  for  the  excess,  if  any,  of  such  rents, 
profits,  or  damages  beyond  the  value  of  improvements. 

CanceUation  of  deed  made  under  darese. — Where  a  deed,  executed  under 
duress,  is  cancelled,,  the  plaintiff  is  entitled  to  a  restoration  of  the  land 
with  compensation  for  its  use,  and  such  damages  as  it  may  have  sus- 
tained. The  defendant  is  entitled  to  a  counterclaim*  for  the  increased 
value  from  the  improvements  (not  the  cost  of  the  improvements)  put 
upon  the  land  by  nim,  and  for  the  purchase-money.  Reed  v.  Exum, 
84-430. 

Yolnntary  rescission  of  contract  fbr  sale  of  land. — Upon  the  voluntary 
rescission  of  a  contract  of  sale  of  land,  the  vendee  in  possession  is  enti- 
tled to  a  return  of  the  purchase-money,  and  the  vendor  to  a  fair  rent 
for  the  premises,  deducting  the  added  value  given  to  the  land  by  the 
betterments  placed  thereon  by  the  vendee.     Smith  v.  Stewart,  83-406. 

Purchaser  of  land  from  feme  covert. — Where,  however,  the  husband  of  a 
feme  covert  does  not  join  in  a  conveyance  of  her  land,  and  her  privy 
examination  is  not  taken  it  is  a  nullity,  and  the  purchaser  is  not  entitled 
to  claim  for  '*  betterments  "  as  such,  nor  would  one  who  bought  at  a 
sale  foreclosing  a  mortgage  executed  on  the  land  by  such  purchaser  be 
in  a  better  position.  But  the  latter  would  be  entitled  to  a  fair  allowance 
as  an  equitable  counterclaim  for  the  added  value  given  to  the  property 
by  such  betterments  against  the  demand  of  the  real  owner  for  rents  and 
profits.     Scott  V.  Battle,  85-184. 

Where  defendant  is  credited  with  repairs. — When  a  defendant  is  credited 
with  such  repairs,  he  should  be  charged  with  the  actual  rent  received 
after  they  were  made,  though  it  was  greatly  enhanced  by  such  improve- 
ments.    Wetherell  v.  Gorman,  74-603. 

Rents  and  profits  prior  to  three  years. — Although  the  statute  bars  a  recov- 
ery of  rents  and  profits  which  have  accrued  more  than  three  years  before 
the  bringing  of  tiie  action,  yet,  if  the  defendant  sets  up  a  claim  for  bet- 
terments, the  bar  is  removed  and  such  rents  and  profits  are  available 
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against  the  valuation  for  improvements,  so  far  as  is  necessary  to  extin- 
guish  such  claim.     Barker  v.  Owen,  93-198;  Sherrill  v.  Connor,  107-630. 

Sec,  47 S»  Jury  to  find  a  verdict  for  the  balance  for  pUiin^ 
tiff  or  defendant.    1871''2,  c.  147 9  s.  6. 

After  offsetting  the  damages  assessed  for  the  plaintiff, 
and  the  allowances  to  the  defendant  for  the  improvements, 
if  any,  the  jury  shall  find  a  verdict  for  the  balance  for  the 
plaintiff  or  defendant,  as  the  case  may  be,  and  the  judg- 
ment shall  be  entered  therefor  according  to  the  verdict. 

Sec.  470.  .Balance  due  defendant  to  constitute  alien  mUil 
paid.    J871''2,  c.  147,  s.  7. 

Any  such  balance  due  to  the  defendant  shall  constitute 
a  lien  upon  the  land  recovered  by  the  plaintiff  imtil  the 
same  shall  be  paid. 

Sight-of-way. — Qucsre,  whether  the  right-of-way  of  a  railroad  could  be 
sold  under  such  lien.     Railroad  v.  McCaskill,  98-526. 

Sec.  480.  Plaintiff  claiming  a  leas  estate,  and  paying 
defendant  allowance^  may  recover  out  of  remainderman. 
1871''2,  c.  147 f  s.  8. 

If  the  plaintiff  claim  only  an  estate  for  life  in  the  land 
recovered,  and  pay  any  sum  allowed  to  the  defendant  for 
improvements,  he  or  his  personal  representative  may  recover 
at  the  determination  of  his  estate  from  the  remainderman 
or  reversioner  the  value  of  the  said  improvements  as  they 
then  exist,  not  exceeding  the  amount  as  paid  by  him,  and 
shall  have  a  lien  therefor  on  the  premises,  in  like  manner 
as  if  they  had  been  mortgaged  for  the  payment  thereof, 
and  may  keep  possession  of  said  premises  until  it  be  paid. 

Sec.  481.  Does  not  apply  to  action  brought  by  mortgagee. 
1871''2,c.  147,  s.  9. 

Nothing  herein  shall  extend  or  apply  to  any  suit  brought 

by  a  mortgagee  or  his  heirs  or  assigns  against  a  mortgagor 

or  his  heirs  or  assigns  for  the  recovery  of  the  mortgaged 

premises. 
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IxnproTement  by  mortgagor. — Improvements  put  upon  land  by  a  mort- 
gagor become  additional  security  for  the  debt,  and  do  not  entitle  him, 
or  any  one  claiming  under  him,  to  any  part  of  the  proceeds  of  a  fore- 
closure sale  unless  there  is  a  surplus  after  satisfying  the  debt.  Wharton 
V.  Moore,  84-479. 

Sec.  482,  J}efen€lant  clahning  allowanc€f  plaintiff  nuiy 
have  Ms  estate  valued  without  Improvement.  IS71-^2,  c. 
147,  s.  10. 

When  the  defendant  shall  claim  allowance  for  improve-, 
ments,  the  plaintiff  may,  by  entry  on  the  record,   require 
that  the  value  of  his  estate  in  the  premises  without  the 
improvements  shall  also  be  ascertained. 

Secm  483.  Value  of  pretniHCs,  how  ma  fie,  1871^*2,  c.  147$ 
^.11. 

The  value  of  the  premises  in  such  cases  shall  be  esti- 
mated as  it  would  have  been  at  the  time  of  the  inquiry,  if 
no  such  improvements  had  been  made  on  the  premises  by 
the  tenant,  or  any  person  imder  whom  he  claims,  and  shall 
be  ascertained  in  the  manner  hereinbefore  provided  for  esti- 
mating the  value  of  improvements. 

Sec.  484.  Plaintiff  may  elect  to  let  defendant  take  premises 
at  valuation.    1871-'2,  c.  147,  s.  12. 

The  plaintiff  in  such  case,  if  judgment  is  rendered  for 
him,  may,  at  any  time  during  the  same  term,  or  before 
judgment  is  rendered  on  the  assessment  of  the  value  of  the 
improvements,  in  person  or  by  his  attorney  in  the  cause, 
enter  on  the  record  his  election  to  relinquish  his  estate  in 
the  premises  to  the  defendant,  at  the  value  as  ascertained, 
and  the  defendant  shall  thenceforth  hold  all  the  estate  that 
the  plaintiff  had  therein  at  the  commencement  of  the  suit: 
Provided^  he  pay  therefor  the  said  value  with  interest  in 
the  manner  in  which  the  court  may  order  it  to  be  paid. 

Flaintiir  may  relinquish. — The  plaintiff  has  the  right  to  reliu<^uish  his 
estate  in  the  land,  upon  payment  to  him  by  the  defendant  of  its  value 
unimproved.     Barker  v.  Owen,  93-198. 

If  plaintiff  takes  tke.land. — If  the  plaintiff  does  not  exercise  his  election, 
but  takes  the  laod«  the  sum  adjudged  to  the  defendant  for  the  improve- 

31 
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ments  is  a  lien  on  tbe  land,  and*  if  not  paid,  an  order  may  be  made  to 
sell  the  land  for  its  payment.     Ibid, 

Sec*  485*  Payments  to  he  made  in  court;  land  boufid  ;  if 
payments  not  made,  land  sold*    1871''2,  c.  157 f  s*  i:i* 

The  payments  shall  be  made  to  the  plaintiflf,  or  into 
court  for  his  use,  and  the  land  shall  be  bound  therefor,  and 
if  the  defendant  fail  to  make  the  said  payments  within  or 
at  the  times  limited  therefor  respectively,  the  court  may 
order  the  land  to  be  sold  and  the  proceeds  applied  to  the 

'  payment  of  said  value  and  interest,  and  the  surplus,  if  any, 
to  be  paid  to  the  defendant;  but  if  the  said  net  proceeds  be 
insufficient  to  satisfy  the  said  value  and  interest,  the  defend- 

'  ant  shall  not  be  bound  for  the  deficiency. 

Sec.  486.  When  the  plaintiff  is  a  feme  covert,  minor  or 
insane,  what  to  be  done  with  proceeds,  1871^^2,  c*  147, 
S.14. 

If  the  party  by  or  for  whom  the  land  is  claimed  in  the 

suit  be  a  /erne  covert^  minor  or  insane,  such  value  shall  be 

.  deemed  to  be  real  estate,  and  be  disposed  of  as  the  court 

may  consider  proper  for  the  benefit  of  the  persons  interested 

therein. 

Sec*  487*  When  defendant  evicted  by  force  of  a  better 
title,  he  or  his  representatives  may  recover  from  plaintiff m 
1871'''2,  c.'147,  s.  15. 

If  the  defendant,  his  heirs  or  assigns  shall,  after  the 
premises  are  so  relinquished  to  him,  be  evicted  thereof  by 
force  of  any  better  title  than  that  of  the  original  plaintiff, 
the  person  so  evicted  may  recover  from  such  plaintiff  or  his 
representatives  the  amount  so  paid  for  the  premises  as  so 
much  money  had  and  received  by  such  plaintiff  in  his  life- 
time for  the  use  of  such  person,  with  lawful  interest  thereon 
from  the  time  of  such  payment. 


CLARK'S  CODE  OF  CIVIL  PROCEDURE. 


483 


CHAPTER  THREE. 


PROCEEDINGS  SUPPLEMENTARY  TO  THE  EXECUTION. 


Section. 

488.   (i)  Execution  returned  unsat- 
isfied, order  to  answer  con- 
cerning his  property. 
.(2)  Execution-  issued,  not  re- 
turned, order  to  issue  upon 
"  affidavit. 

(3)  Either  party  to  examine 
witness. 

(4)  Debtor  leaving  the  state 
or  concealing  himself,  up- 
on affidavitof  plaintiff  that 
he  has  property  which  he 
refuses  to  apply,  may^  be 
arrested  and  ordered  to 
give  undertaking. 

(5)  No  person  to  be  excused 
from  answering  because  it 
may  criminate  him,  nor 
because  he  has  executed  a 
conveyance,but  his  answer 
not  to  be  used  against  him 
in  any  criminal  prosecu- 
tion. 

(6)  Court  or  judge  may  for- 
bid transfer  of  property. 

489.  Execution  issued,  any  debtor 

of  judgment  debtor  may  pay 
to  sheriff. 

490.  Execution     issued     and    re- 

turned, upon  affidavit,  order 
to  issue  to  any  person  hav- 
ing property  of  judgment 
debtor,  or  to  any  person  in- 
debted to  him  over  ten  dol- 
lars, to  appear  and  answer; 
proceedings  against  joint 
debtors. 

491.  Witness  required  to  testify  as 

on  trial  of  an  issue. 


Section. 

492.  Party  or  witness  to  appear  be- 

fore referee,  and  compelled 
to  answer  under  oath;  exam- 
ination certified  to  court  or 
judge;  corporations  to  an- 
swer by  officer. 

493.  Property  of  debtor  not  exempt 

from  execution  to  be  applied 
to  payment  of  judgment ; 
exception. 

494.  Judge    to    appoint    receiver ; 

transfer  of  property  forbid- 
den; other  creditors  having 
instituted  supplementarv 
proceedings  to  be  notified; 
no  more  than  one  receiver 
appointed. 

495.  Clerk  of  superior  court  to  file 

order,  record  it,  provide  re- 
ceiver with  a  copy;  receiver 
to  be  vested  witn  property; 
receiver  subject  to  control 
of  judge. 

496.  Order  to  be  filed  in  the  office 

of  what  clerk,  before  vested 
with  real  property. 

497.  Property  claimed  by  a  third 

party,  or  debt  denied,  re- 
ceiver to  bring  action,  and 
in  meantime  transfer  or 
payment  forbidden. 

498.  Judge  may  order  a  reference 

to  report  the  evidence  or 
facts. 

499.  Costs  to  be  allowed. 

500.  Disobedience  to  order;    pun- 

ishment. 


Sec,  488.  Execution  returned  unsfUisfied,  order -to  answer 
concerning  his  property.  C.  C  P.,  s.  264.  1868-*9f  c. 
OSf  S.2. 

(i)  When  an  execution  against  property  of  the  judgment 
debtor,  or  any  one  of  several  debtors  in  the  same  judgment, 
issued  to  the  sheriff  of  the  county  where  he  resides  or  has 
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a  place  of  business,  or  if  he  do  not  reside  in  the  state,  to 
the  sheriff  of  the  county  where  a  judgment-roll  or  tran- 
script of  a  justice's  judgment  is  filed  is  returned  unsatisfied, 
in  whole  or  in  part,  the  judgment  creditor,  at  any  time 
after  such  return  made,  and  within  three  years  from  the 
time  of  issuing  the  execution,  is  entitled  to  an  order  from 
the  court  to  which  the  execution  is  returned,  or  from  the 
judge  thereof,  requiring  such  debtor  to  appear  and  answer 
coi'icerning  his  property,  before  such  court  or  judge,  at  a 
time  and  place  specified  in  the  order,  within  the  county  to 
which  the  execution  was  issued. 

Bequisites  before  the  order  should  issne. — ^To  authorize  the  grant  of  an 
order  of  examination  under  supplemental  proceedings,  there  should  be 
made  to  appear  by  affidavit  or  otherwise :  (i)  The  want  of  known  prop- 
erty liable  to  execution,  which  is  prove(!  by  the  sheriff's  return  of  unsat- 
isfied ;  (2)  the  non-existence  of  an  equitable  estate  in  land  within  the 
lien  of  the  judgment ;  (3)  the  existence  of  property,  choses  in  action 
and  things  of  value,  unaffected  by  any  lien  and  incapable  of  levy.  Hins- 
dale V.  Sinclair,  83-338;  Magruder  v.  Shelton,  98-545. 

Note. — These  decisions  are  modified  by  the  amendment  to  subsec- 
tion 2.     See  following  case: 

While  the  statute,  in  its  present  form,  dispenses  with  the  necessity 
that  an  affidavit  to  obtain  -proceedings  supplemental  to  execution  shall 
allege  that  the  judgment  debtor'has  no  **  equitable  estate  in  land  subject 
to  the  lien  of  the  judgment,  and  that  he  has  choses  in  action  or  other 
things  of  value  unaffected  by  the  lien  of  the  judgment  and  incapable  of 
levy,"  it  is  still  essential  that  it  shall  allege  the  want  of  known  prop- 
erty liable  to  execution.     Hackney  v.  Arrington,  99-110. 

BTo  demand  necessary. — No  previous  demand  on  debtor  is  required.  Weil- 
ler  V.  Lawrence,  81-65. 

Ifotice  not  necessary. — Eight  days'  notice  to  debtor  not  necessary.  W^eil- 
ler  V.  Lawrence,  81-65. 

Purpose  of  this  section.— The  purpose  of  The  Code  was  to  give  proceed- 
ings supplementary  to  execution  only  in  case  the  debtor  has  no  prop- 
erty liable  to  execution  or  to  what  is  in  the  nature  of  execution,  to-wit, 
proceedings  to  enforce  a  sale.  Hutchison  v.  Symons,  67-136;  McKeithan 
V.   Walker,  66-95;  Weiller  v.  Lawrence,   81-65;   Hinsdale  v.  Sinclair. 

83-338. 

In  nature  of  equitable  execution. — Proceedings  supplemental  to  the  exe- 
cution are  chiefly  equitable  in  their  nature,  and  are  in  the  nature  of  an 
equitable  execution.     Vegelahn   v.  Smith,  95-254;    Coates  v.   Wilkes, 

94-174. 

Affldavit.— An  affidavit  is  insufficient  to  warrant  the  examination  of  the 
judgment  debtor,  if  it  does  not  negative  projjerty  in  the  defendant  liable 
to  execution  and  the  existence  of  equitable  interests  which  may  be  sub- 
jected by  sale  in  the  nature  of  execution,  but  the  omission  of  such  neg- 
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ative  averments  may  be  remedied  by  amendment  at  the  hearing.  Weil- 
ler  V.  Lawrence,  81-^5.  The  latter  averment  now  not  required.  Hack- 
ney V.  Arrington,  99-110. 

If  affidavit  is  defective  it  can  be  amended  at  the  trial.  Weiller  v.  Law- 
rence, 81-65;  Hasty  V.  Simpson.  77-69. 

The  affidavit  required  by  this  section  is  sufficiently  verified  if  made 
before  a  commissioner  of  this  state,  resident  in  another  state,  and  authen- 
ticated by  his  official  signature  and  seal.     Young  v.  Rollins,  85-485. 

Ezecation  returned  before  the  return  d%y,  when.— A  sheriff  may  return  an 
execution  before  the  return  term  thereof,  if  it  be  satisfied,  or  if  there 
can  be  no  property  found  out  of  which  to  satisfy  the  same.  Whitehead 
V.  Hellen,  74-679. 

Alias  ezecntion. — The  fact  that  the  sheriff  has  an  alias  execution  in 
his  hands  unreturned,  which  was  issued  on  the  same  judgment  on  which 
supplementary  proceedings  have  been  taken,  is  no  bar  to  such  proceed- 
ings, and  no  grounds  on  which  they  can  be  dismissed.  V^egelahn  v. 
Smith,  95-254. 

Judgment  not  Impeachable  collaterally. — A  judgment,  whether  just  or 
unjust,  consbionable  or  unconscionable,  if  regularly  taken  in  a  court  of 
competent  jurisdiction,  may  be  enforced  by  execution  or  proceedings 
supplementary  thereto,  and  the  judgment  cannot  be  attacked  'by  any 
member  of  the  defendant  corporation,  or  its  creditors,  except  for  fraud 
or  collusion.     Heggie  v.  B.  and  L.  Association,  107-581. 

Judgment  harred. — Where,  after  such  proceedings  had  been  instituted, 
the  judgment  became  barred  by  the  lapse  of  time,  this  did  not  operate 
to  bar  the  proceedings.     Coates  v.  Wilkes,  94-174. 

Judgment  paid. — See  Rightou  v.  Pruden,  irt/ra. 

I^jnnctione  and  receivers. — Supplemental  proceedings  are  substituted  in 
the  present  system  of  procedure  for  the  method  of  granting  relief  in 
equity  in  the  former  system  in  favor  of  a  judgment  creditor  kfter  the 
remedy  at  law  by  execution  had  been  exhausted.  They  are  incidental 
to  the  original  action,  and,  to  accomplish  their  purpose  of  reaching  the 
judgmet^t  debtor's  property  of  every  kind  that  cannot,  for  any  cause,  be 
reached  by  execution,  injunctions  may  be  granted  and  receivers  appointed 
in  them  as  occasion  may  require.     Coates  v.  Wilkes,  92-376. 

Estoppel. — Where,  in  supplementary  proceedings,  the  judgment  credit- 
ors of  R.  sought  to  subject  the  amount  recovered  by  R.'s  receiver  in 
suits  against  certain  insurance  companies  on  account  of  loss,  by  fire,  of 
some  tobacco,  which  loss  was  payable  to  one  M. :  Held,  that  where  suits 
were  brought  to  determine  the  liabilities  of  the  insurance  companies 
solely^  and  the  other  questions  were  left  to  be  determined  by  these  pro- 
ceedings, the  finding  of  the  court  in  those  suits  that  R.  was  the  sole 
owner  of  the  tobacco  was  not  an  estoppel  upon  M.,  who  was  resisting 
the  claims  of  the  judgment  creditors.  Fertilizer  Co,  v.  Reams,  105-283. 
See,  also,  Rice  v.  Jones,  103-226. 

From  what  county  to  issue. — Where  a  judgment  was  rendered  in  one 
county  and  docketed  in  another,  proceedings  supplementary  to  execu- 
tion should  be  instituted  in  the  county  in  which  the  judgment  was  ren- 
dered, as  the  action  is  pending  in  that  county  until  the  judgment  is 

satisfied.    Hutchinson  v.  Symons,  67-156. 

• 

Where  defendant  is  to  be  examined. — Supplemental  proceedings  should  be 
instituted  in  the  county  where  the  judgment  was  rendered,  but  the  place 
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designated  for  the  defendant  to  appear  and  answer  must  be  in  the  county 
where  the  defendant  resides.     Hasty  v.  Simpson,  77-69. 

Joint  debtors.— Joint  debtors  can  be  examined  under  this  section. 
Weiller  v.  Lawrence,  81-65. 

The  provisions  of  J§  488  and  490  apply  to  cases  in  which  there  may  be 
either  one  or  several  judgment  debtors,  but  J  489  only  applies  in  cases 
where  there  is  but  one  judgment  debtor.  In  other  words,  if  the  judg- 
ment be  against  A,  and  D  is  his  debtor,  he  may  discharge  his  debt  by 
paying  over  to  the  sheriff;  but,  if  the  judgment  be  against  A,  B  and  C. 
jointly  and  severally  liable,  and  D  owes  them  all,  he  cannot  discharge 
himself  by  paying  over  to  the  sheriff.     Howey  v.  Miller,  67-459. 

Note. — Section  489  is  now  changed  in  this  respect 

Disthiction  between  application  Ibr  order  belbre  and  after  return  of  ezecntion. — 
Under  ^J  488  and  490,  there  is  a  distinction  made  in  the  requirements  for 
proceedings  supplementary  to  execution,  where  the  execution  isretunied 
unsatisfied,  and  where  the  execution  is  issued,  but  before  its  return.  In 
the  former  case,  an  affidavit  that  the  execution  has  been  returned  unsat- 
isfied, and  that  the  defendant  has  property  or  choses  in  action  which 
ought  to  be  subjected,  is  sufficient  to  warrant  the  proceedings.  In  the 
latter,  the  affidavit  should  show  that  the  debtor  has  no  property  which 
can  be  reached  by  execution,  and  that  he  has  property  or  choses  in 
action  which  he  unjustly  refuses  to  apply  to  the  satisfaction  of  the  judg- 
ment.    Hutchinson  v.  Symons,  67-156. 

Proceedings  institnted  belbre  sale  of  property  levied  upon. — Supplemental 
proceedings  may  be  commenced  before  the  sale  of  the  property  levied 
upon,  on  affidavit  or  other  proof  of  its  insufficient  value;  but  no  final 
order  can  be  made  appropriating  to  the  creditor  any  property  discovered 
until  the  property  previously  levied  on  has  been  exhausted.  McKeithan 
v.  Walker,  66-95. 

Death  of  judgment  debtor  before  appointment  of  receiver. — In  supplementary 
proceedings,  if  the  judgment  debtor  die  before  the  appointment  of  a 
receiver  is  filed  in  the  clerk's  office,  no  lien  is  acquired  Dy  the  receiver 
or  creditor  as  against  the  administrator  of  a  judgment  debtor.  Rankin 
V.  Minor,  72-424. 

Death  of  a  non-resident  debtor. — Upon  the  death  of  a  non-resident  intes- 
tate, leaving  assets  in  this  state,  they  are  to  be  applied  to  the  payment 
of  the  claims  of  his  resident  creditors,  if  there  be  any  such,  in  the  order 
prescribed  by  our  law,  and  not  by  that  of  his  domicile.  Such  assets  are 
to  be  collected  by  an  administrator  appointed  here,  and  not  by  the  cred- 
itors. The  "supplemental  proceedings"  do  not  apply  to  such  a  case, 
but  are  intended  to  supply  the  place  of  the  former  proceedings  in  equity, 
where  relief  was  given  after  a  creditor  had  recovered  a  judgment  at  law 
and  was  unable  to  obtain  a  satisfaction  under  further  legal  process. 
Where  one  who  is  charged  in  supplemental  proceedings  as  holding 
property  belonging  to  a  judgment  debtor  claims  such  property  as  his 
own,  the  question  cannot  be  decided  in  the  course  of  such  proceedings, 
but  must  be  settled  by  an  action.     Carson  v.  Gates,  64-115. 

Priority  of  creditor  first  moving. — The  judgment  creditor  who  first  insti- 
tutes supplemental  proceedings  is  entitled  to  priority  of  lien  thereunder, 
unless  he  lose  such  right  by  a  failure  to  pursue  his  remedy  with  dili- 
gence.    Parks  V.  Sprinkle,  64-637. 

• 

Irregolar  process  no  jnstiflcation. — Irregular  process,  aAer  it  has  been 
set  aside,  is  no  justification  to  the  plaintiff  in  the  action  or  his  attorneys 
and  aiders.     Woody  v.  Jordan,  69-189. 
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SoM  not  qiply. — This  section  does  not  apply  where  there  are  several 
de\>tors  in  the  same  judgment.    Howe  v.  Miller,  67-459. 

Note. — This  section,  as  now  amended,  changes  this. 

See  cases  cited  under  preceding  section. 

Sec.  ^90.  Execution  isnued  and  returtied,  upon  affldavif, 
order  to  issue  to  any  person  having  property  of  Judgment 
debtor,  or  to  any  person  indebted  to  him  over  ten  dollars, 
to  appear  and  answer;  proceedings  against  Joint  debtors* 
C.  C.  P.,  «•  266.    X869''70,  c.  79,  s.  2 

After  the  issuing  or  return  of  an  execution  against  prop- 
erty of  the  judgment  debtor,  or  of  any  one  of  several  debt- 
ors in  the  same  judgment,  and  upon  affidavit  that  any  per- 
son or  corporation  has  property  of  said  judgment  debtor,  or 
is  indebted  to  him  in  an  amount  exceeding  ten  dollars,  the 
court  or  judge  may,  by  an  order,  require  such  person  or 
corporation,  or  any  officer  or  member  thereof,  to  appear  at 
a  specified  time  and  place  and  answer  concerning  the  same. 
The  court  or  judge  may  also,  in  its  or  his  discretion,  require 
notice  of  such  proceeding  to  be  given  to  any  party  to  the 
action,  in  such  manner  as  may  seem  to  him  or  it  proper. 

The  proceedings  mentioned  in  this  section  and  in  section 
four  hundred  and  eighty-eight  may  be  taken  upon  the 
return  of  an  execution  unsatisfied,  issued  upon  a  judgment 
recovered  in  an  action  against  joint  debtors,  in  which  some 
of  the  defendants  have  not  been  served  with  the  summons 
by  which  said  action  was  commenced,  so  far  as  relates  to 
the  joint  property  of  such  debtors  ;  and  all  actions  by  cred- 
itors to  obtain  satisfaction  of  judgments  out  of  the  property 
of  joint  debtors  are  maintainable  in  the  like  manner  aud  to 
the  like  effect.  These  provisions  shall  apply  to  all  proceed- 
ings and  actions  and  to  those  terminated  by  final  decree  or 
judgment. 

See  cases  cited  under  §  488,  anie. 

A^painst  wliom  It  issaes. — A  married  woman,  who  received  a  bond  given 
for  part  of  the  purchase-money  of  her  husband's  land,  as  in  lieu  of  pos- 
sible dower  therein,  may  be  compeUed  to  surrender  it  for  the  use  of  a 
creditor  proceeding  under  this  chapter.     Sutton  v.  Askew,  66-172. 
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• 

The  superior  courts  have  jurisdiction  to  hear  and  determine  an  action 
instituted  by  a  creditor  of  a  lunatic,  for  the  recovery  of  a  debt  contracted 

Srior  to  the  lunacy.     In  such  case,  where  the  judge,  in  the  court  below, 
ismissed  proceedings  supplementary  to  execution:  Held^  to  be  error. 
Blake  v.  Respass,  77-193. 

Supplemental  proceedings  lie  against  a  private  corporation  chartered 
by  the  legislature  and  organized  for  the  private  gain  of  its  stockholders. 
La  Fontaine  v.  Southern  Underwriters^  79-5ii- 

Agreement  to  deliver  specific  articles  at  a  price  named,  bow  subjected. — 
Where  it  appears  from  an  examination  under  supplemental  proceedings 
that  the  judgment  debtor  holds  a  claim  against  a  third  party,  to  be  dis- 
charged by  the  delivery  of  corn  at  a  stipulated  price  per  bushel,  the 
court  cannot  order  such  person  to  deliver  to  the  creditor  a  sufficient 
quantity  of  the  corn,  at  the  agreed  price,  to  satisfy  the  debt.  The  proper 
order  is  to  sell  the  corn  and  apply  the  proceeds  to  the  debt.  In  re 
Davis,  81-72. 

Where  judgment  is  paid  befbre  the  receiver  files  his  bond. — If  after  supple- 
mental proceedings  instituted  and  proceedings  and  a  receiver  appointed, 
but  before  he  filed  hisJbond  the  defendant  paid  off  the  judgment  to  the 
plaintiff,  the  court  cannot  thereafter  allow  the  pleadings  to  be  amended 
so  as  to  make  other  creditors  plaintiffs  and  continue  the  proceedings  in 
their  behalf.     Righton  v.  Pruden,  73-61. 

ITo  lien  on  debtor's  services. — While  creditors  may  subject,  in  a  supple- 
mental proceeding,  the  debtor's  choses  in  action,  including  even  a  claim 
for  compensation  due  for  service  rendered  under  an  express  or  implied 
contract,  they  have  no  lien  on  his  skill  or  attainments,  and  cannot  com- 
pel him  to  exact  compensation  for  managing  his  wife's  property,  or  for 
service .  rendered  to  any  person  with  the  understanding  that  it  was  gra- 
tuitous.    Osborne  v.  Wilkes,  108-651. 

Sec.  491,  Witness  required  to  testify  as  on  trial  of  an  issue. 
C.  C.  F.,  s.  207. 

Witnesses  may  be  required  to  appear  and  testify  on  any 
proceedings  under  this  chapter,  in  the  same  manner  as  upon 
the  trial  of  an  issue. 

Sec*  402.  Party  or  witness  to  appear  before  referee^  and 
compelled  to  answer  under  oath;  eacatnination certiflefl  to 
court  or  Judge  ;  corporation  to  answer  by  an  officer.  C.  C 
J*.,  s.  268.    J87J-'2,  c.  245,  s.  1. 

The  party  or  witness  may  be  required  to  attend  before 
the  court  or  judge,  or  before  a  referee  appointed  by  the 
court  or  judge ;  if  before  a  referee,  the  examination  shall 
be  taken  by  the  referee,  and  certified  to  the  court,  or  judge. 
All  examinations  and  answers  before  a  court  or  judge  or 
referee,  under  this  chapter,  shall  be  on  oath,  except  that 
when  a  corporation  answers,  the  answer  shall  be  on  the 
oath  of  an  officer  thereof. 
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Where  proceedings  are  instituted.— Supplemental  proceedings  must  be 
instituted  in  the  county  where  the  judgment  was  rendered.  Hutchinson 
V.  Symons,  67-156. 

Where  defendant  must  be  examined. — Supplemental  proceedings  should 
be  instituted  in  the  county  where  the  judgment  was  rendered,  but  the 
place  designated  where  the  defendant  shall  appear  and  answer  should 
be  within  the  county  where  the  defendant  resides.     Hasty  v.  Simpson, 

77-69. 

Parties  and  witnesses  mnst  appear  before  the  referee. — This  section  requires 
the  parties  and  witnesses  to  appear  before  the  referee  appointed  by  the 
court.     Hasty  v.  Simpson,  77-69. 

Evidence  in  writing. — In  supplemental  proceedings  the  evidence  should 
all  be  taken  down  in  writing.     Coates  v.  Wilkes,  92-376. 

Contempt  before  refbree,  how  punished. — A  contempt  in  refusing  to  answer 
questions  under  this  section  can  only  be  punished  by  the  court  appoint- 
ing the  referee,  and  not  by  the  referee  himself.  La  Fontaine  v.  Under- 
writers, 83-132. 

Res  inter  alios  acta. — An  order  in  supplemental  proceedings  does  not 
bind  one  not  a  party.  Rice  v.  Jones,  103-226;  Fertilizer  Co.  v.  Reams, 
105-283. 

Sec,  493.  JProperfff  of  debtor  not  exempt  ftoin  execution  to 
be  apjdiedto  pat/tnent  ofjudgtnent;  exception,  C,  C,  P., 
8,  260.    1870-'l,  c.  245,  s.  J, 

The  court  or  judge  may  order  any  property,  whether  sub- 
ject or  not  to  be  sold  under  execution  (except  the  home- 
stead and  personal  property  exemptions  of  the  judgment 
debtor),  in  the  hands  either  of  himself  or  of  any  other  per- 
son, or  due  to  the  judgment  debtor,  to  be  applied  towards 
the  satisfaction  of  the  judgment;  except  that  the  earnings 
of  the  debtor  for  his  personal  services,  at  any  time  within 
sixty  days  next  preceding  the  order,  cannot  be  so  applied 
when  it  is  made  to  appear,  by  the  debtor's  affidavit  or 
otherwise,  that  such  earnings  are  necessary  for  the  use  of 
a  family  supported  wholly  or  in  part  by  his  labor. 

A  substitute  fbr  creditor's  bill. — Supplemental  proceedings  are  a  substi- 
tute for  the  former  creditor's  bill  and  are  governed  by  the  principles 
established  under  the  former  practice  in  administering  this  species  of 
relief  in  behalf  of  judgment  creditors.     Rand  v.  Rand,  78-12.  •». 

But  the  creditor's  bill  can  still  be  resorted  to.  Bronson  v.  Insurance 
Co.,  85-411. 

Action  for  distributive  share. — A  judgment  creditor,  whose  execution 
has  been  returned  unsatisfied,  cannot  maintain  an  action  against  an 
administrator  to  subject  a  distributive  share  of  the  judgment  debtor  in 
the  estate;  he  must  proceed  by  supplemental  proceedings.  Rand  v. 
Rand,  78-12. 
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Application  of  proceods  of  execution  to  pay  costa. — Where  judgment  for 
costs  issues  against  an  insolvent  plaintiff,  the  court  can  order  them  paid 
out  of  money  in  the  hands  of  the  sheriff,  collected  on  an  execution  in 
favor  of  the  insolvent*  Clerk's  Office  v.  Allen,  52-156;  Clerk's  Office  v. 
Bank,  66-214. 

Note. — Doubtless,  however,  the  insolvent  would  now  be  first  allowed 
his  personal  property  exemption,  if  claimed  by  him. 

Sec,  494.  Judge  to  appoint  receiver;  transfer  of  property 
forbidden;  otfier  creditors  having  instituted  supplement 
tary  proceedings  to  be  notified;  no  more  than  one  receiver 
appointeil.  C.  C.  1*.,  s.  270.  1870'*1,  c.  24S,  s.  1. 
1876''7,c.223.    1879,  c.  03.    1881,  c.  51. 

The  court  or  judge  having  jurisdiction  over  the  appoint- 
ment of  receivers  may  also,  by  order,  in  like  manner  and 
with  like  authority,  appoint  a  receiver  in  proceedings  under 
this  chapter,  of  the  property  of  the  judgment  debtor, 
whether  subject  or  not  to  be  sold  under  execution,  except 
the  homestead  and  personal  property  exemptions.  But 
before  the  appointment  of  such  receiver,  the  court  or  judge 
shall  ascertain,  if  practicable,  by  the  oath  of  the  party 
or  otherwise,  whether  any  other  supplementary  proceed- 
ings are  pending  against  the  judgment  debtor,  and  if  such 
proceedings  are  so  pending  the  plaintiff  therein  shall  have 
notice  to  appear  before  him,  and  shall  likewise  have  notice 
of  all  subsequent  proceedings  in  relation  to  said  receiver- 
ship. No  more  than  one  receiver  of  the  property  of  a 
judgment  debtor  shall  be  appointed.  The  court  or  judge 
may  also  forbid  a  transfer  or  other  disposition  of  the  prop- 
erty of  the  judgment  debtor  not  exempt  from  execution,  as 
homestead  or  personal  property  exemptions,  and  any  inter- 
ference therewith.  The  title  of  the  receiver  shall  relate 
back  to  the  service  of  the  restraining  order  hereinbefore  and 
hereinafter  provided  for. 

Priority  among  receivers  depends  upon  date  of  application  and  not  of  appoint- 
ment.— In  a  race  of  diligence  between  creditors  under  such  proceeding, 
if  the  personal  property  sought  to  be  subjected  be  such  as  may  be 
levied  on  and  seized,  priority  is  to  be  tested  by  precedence  in  the 
appointment  of  the  receiver;  in  case  a  receiver  was  applied  for  earlier 
by  one,  but  another  received  an  earlier  appointment,  it  seems  that  pri- 
ority will  be  determined  by  the  date  of  application.  Parks  v.  Sprinkle, 
64-637. 
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Conaolidfttioa. — Where  an  action  in  the  nature  of  a  judgment  creditor's 
l>iU  is  pending,  it  is  error  to  dismiss  proceedings  supplementary  to  exe- 
cution- instituted  in  behalf  of  another  creditor  against  the  same  debtor. 

Where  several  of  such 'proceedings  are  pending,  and  the  same  prop- 
erty is  sought  to  be  subjected,  or  where,  in  either  of  such  proceedings,  a 
receiver  is  appointed  of  property  which  is  the  subject  of  the  other  pro- 
ceeding, the  court  should,  in  proper  cases,  order  that  the  same  be  con- 
solidated, preserving  the  prionlies  acquired  by  the  superior  diligence  of 
the  various  litigants.     Monroe  v.  Lewald,  107-655. 

Seceiver,  by  whom  appointed. — ^The  receiver  under  supplemental  pro- 
ceedings under  this  section  must  be  appointed  by  the  judge,  and  not  by 
the  clerk.    Parks  v.  Sprinkle,  64-637. 

A  receiver  may  be  appointed  by  the  judge  residing  in  the  district,  or 
by  the  judge  holding  the  courts  of  the  district  either  by  assignment  or 
exchange.     Corbin  v.  Berry,  83-27. 

Note. — When  this  decision  was  rendered. the  words  "court  or"  were 
not  then  in  this  section.  Qucere^  whether  now  the  clerk  acting  as  and 
for  the  court  can  appoint  receivers  in  supplementary  proceedings.  //  is 
held  (Bank  v.  Bums,  107-465),  that  the  clerk  can  make  the  order  to 
*'  appear  and  answer  "  under  \  488  (i). 

Beceiver  appohited,  when. — In  proceedings  supplemental  to  execution,  a 
receiver  will  not  be  appointed  exciept  where  it  is  made  to  appear  that 
one  is  necessary  to  the  preservation  of  the  property  sought  to  be  sub- 
jected, and  its  application  to  the  payment  of  the  judgment,  if  such  pay- 
ment shall  be  directed.  Rodman  v.  Harvey,  102-1;  Coates  v.  Wilkes, 
92-376. 

Effect  of  appointment. — The  general  principles  of  law  applicable  to 
receivers  apply  to  those  appointed  in  supplemental  proceedmgs.  It  is 
the  duty  of  such  receiver  to  take  possession  of  the  property  of  the  debtor 
at  -once,  and  to  bring  actions  to  recover  any  property  belonging  to  him 
which  may  be  in  the  hands  of  third  persons.     Coates  v.  Wilkes,  92-376. 

Where  a  receiver  is  appointed  in  a  proceeding  supplemental  to  execu- 
tion, he  becomes  the  legal  assignee  of  the  property  specified  in  the  order, 
subject  to  the  discretion  of  the  court  in  which  the  judgment  was  ren- 
dered, and  the  judgment  debtor  is  forbidden  to  interfere  in  any  manner 
with  its  collection  or  control.     Turner  v.  Holden,  94-70. 

The  legal  effect  of  granting  a  restraining  order,  or  the  appointment  of 
a  receiver  in  proceedings  supplemental  to  execution,  is  to  vest  the 
receiver  with  the  property  and  effects  of  the  judgment  debtor  from  the 
time  of  the  filing  of  the  orders,  and  disables  the  debtors  from  transfer- 
ring the  title  thereto.     Rose  v.  Baker,  99-323. 

Iqjiinction.— Where,  in  proceedings  supplementary  to  execution,  it  is 
alleged  that  a  third  person  has  property  of  the  judgment  debtor's,  it  is 
error  to  restrain  such  third  person  from  disposing  of  such  property  until 
the  receiver  can  bring  an  action  for  its  recovery,  unless  such  person  has 
been  made  a  party,  in  some  way,  to  the  proceeding.  Coates  v.  Wilkes, 
94-174. 

Prior  proceedings  pending,  effect.— While  the  judge  should  first  ascertain 
whether  there  are  other  supplementary  proceedings  pending,  his  failure 
to  do  so  does  not  necessarily  require  the  reversal  of  his  order  appointing 
a  receiver.     Corbin  v.  Berry,  83-27. 
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Sec,  495,  Clerk  of  superior  court  to  file  order,  recorei  it, 
provide  recefver  with  a  copy;  receiver  to  be  vestal  uHth 
property;  receiver  subject  to  control  of  judge,  C  C  JP., 
s.  270,    1870-'l,  c,  245,  s.  1, 

Whenever  the  court  or  a  judge  shall  grant  an  order  for 
the  appointment  of  a  receiver  of  the  property  of  the  judg- 
ment debtor,  the  same  shall  be  filed  in  the  office  of  the  clerk 
of  the  superior  court  of  the  county  where  the  judgment-roll 
in  the  action,  or  transcript  from  justice's  judgment  upon 
which  the  proceedings  are  taken,  is  filed;  and  the  clerk 
shall  record  the  order  in  a  book  to  be  kept  for  that  purpose 
in  his  office,  to  be  called  **book  of  orders  appointing 
receivers  of  judgment  debtors,"  and  shall  note  the  time  of 
the  filing  of  said  order  therein.  A  certified  copy  of  said 
order  shall  be  delivered  to  the  receiver  named  therein,  and 
he  shall  be  vested  with  the  property  and  effects  of  the  judg- 
ment debtor  from  the  time  of  the  service  of  the  restraining 
order,  if  such  restraining  order  shall  have  been  made,  and 
if  not,  from  the  time  of  the  filing  and  recording  of  the 
order  for  the  appointment  of  a  receiver.  The  receiver  of 
the  judgment  debtor  shall  be  subject  to  the  direction  and 
control  of  the  court  in  which  the  judgment  was  obtained 
upon  which  the  proceedings  are  founded. 

Death  of  Judgment  debtor. — Iii  proceedings  supplementary  to  execution, 
if  the  judgment  debtor  dies  before  the  appointment  of  a  receiver,  or 
before  the  order  of  such  appointment  is  filed  in  the  office  of  the  clerk 
of  the  superior  court,  the  property  and  effects  of  such  judgment  debtor 
do  not  vest  in  the  receiver,  nor  has  the  judgment  creditor  any  lien 
thereon  as  against  the  administrator  of  the  judgment  debtor.  Rankin 
V.  Minor,  72-424. 

Payment  of  judgment.— If  the  debt  due  the  plaintiff  is  paid  off  before  the 
receiver  files  his  bond,  the  proceedings  cannot  be  amended  so  as  to  let 
other  creditors  come  in  and  continue  the  proceedings.  Righton  v.  Pru- 
den,  73-61. 

Jurisdiction  of  clerk. — The  clerk  has  no  jurisdiction  to  appoint  a  receiver. 
Parks  V.  Sprinkle,  64-637. 

Note. — This  decision  was  made  before  the  amendment  which  added 
the  words  "court  or  "  to  this  section.  Quarre^  whether  the  clerk  can  now 
appoint  receivers  in  supplementary  proceedings. 
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Fending  appeaL— The  motion  for  such  receiver  may  be  made  before  the 
judge,  pending  an  appeal  to  him  from  the  ruling  of  the  clerk  upon  other 
questions.     Coates  v.  Wilkes,  92-376. 

•S"-?^  ?  379f  antef  and  cases  there  cited. 

Sec.  490.  Order  to  be  filed  in  the  office  of  what  clerk,  before 
vested  with  real  propertfj,    C,  C.  1*,,  ft,  270. 

But  before  the  receiver  shall  be  vested  with  any  real 
property  of  such  judgment  debtor,  a  certified  copy  of  said 
order  shall  also  be  filed  and  recorded  on  the  execution 
docket,  in  the  office  of  the  clerk  of  the  superior  court  of  the^ 
county  in  which  any  real  estate  of  such  judgment  debtor 
sought  to  be  affected  by  such  order  is  situated,  and  also  in 
the  office  of  the  clerk  of  the  superior  court  of  the  county  in 
which  such  judgment  debtor  resides. 

Sec,  4rU7,  Property  claimed  by  a  third  party,  or  tlebt  denied, 
receiver  to  bring  action ^  and  in  meantime  transfer  or  pay- 
ment  forbidden.    C.  C.  P.,  s.  271.    1870-'l,  c.  24S,  s.  1. 

If  it  appear  that  a  person  or  corporation  alleged  to  have 
property  of  the  judgment  debtor,  or  indebted  to  him,  claims 
an  interest  in  the  property  adverse  to  him,  or  denies  the 
debt,  such  interest  or  debt  shall  be  recoverable  only  in  an 
action  against  such  person  or  corporation  by  the  receiver  ; 
but  the  court  or  judge  may,  by  order,  forbid  a  transfer  or 
other  disposition  of  such  property  or  interest,  till  a  suflicient 
opportunity  be  given  to  the  receiver  to  commence  the 
action,  and  prosecute  the  same  to  judgment  and  execution, 
but  such  order  may  be  modified  or  dissolved  by  the  court 
or  judge  having  jurisdiction,  at  any  time,  on  such  security 
as  he  shall  direct. 

Receiyer  to  bring  action. — ^The  receiver  is  authorized  to  bring  such  action 
without  necessity  of  special  leave  of  court  to  sue.  Weill  v.  Bank,  106-1; 
Wilson  v.  Chichester,  107-386. 

Interpleader. — Proceedings  supplemental  to  execution  are  in  the  nature 
of  a  creditor's  bill,  and  it  being  the  policy  of  the  law  to  settle  the  entire 
controversy  in  one  action,  it  is  not  error  to  permit  a  third  party  to  inter- 
plead and  assert  title  to  the  property  which  is  sought  to  be  subjected. 
Munds  V.  Cassidy,  98-55B. 

In  supplementary  proceedings  it  was  adjudged  that  the  fund  in  ques- 
tion belonged  to  the  judgment  debtor,  and  an  order  made  that  the  fund 
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be  paid  into  conrt.  Afterwards,  upon  claim  made  by  another,  the  clerk 
refused  to  pay  the  money  to  him,  and  appointed  a  receiver,  who  brought 
action  aeainst  the  judgment  debtor  to  try  the  question  of  titie  to  the 
fund:  iteld^  (i)  that  the  action  was  improperly  brought;  (2)  that  defend- 
ants, claimants  to  the  fund,  should  have  been  allowed  to  interplead  in 
the  supplementary  proceedings;  (3)  that  the  action  by  the  receiver  was 
improperly  brought,  and  should  be  dismissed,  but  without  prejudice  to 
any  of  the  parties.    Wilson  v.  Chichester,  107-386. 

Proptoty  of  wift. — ^Where  husband  and  wife,  in  1869,  contracted  to  sell 
the  land  devised  to  the  wife  in  1855,  and  Jointly  covenanted  to  make  the 
title  when  the  purchase-money  was  paid,  the  purchaser  giving  bonds 
payable  to  the  husband  alone  for  the  purchase-money,  it  was  error  in 
the  court  below,  to  condemn  this  debt,  owing  by  the  purchaser  of  the 
lands,  to  the  payment  of  a  debt  due  from  the  husband:  Held  further^ 
that  the  wife  was  entitled  to  be  heard,  on  motion,  in  the  proceedings 
supplemental  to  execution,  instituted  to  subject  the  debt,  owing  for  the 
land,  to  the  payment  of  the  debt  owing  by  the  husband.  Williams  r. 
Green,  68-183. 

Hec.  498,    Jutlge  may  order  a  reference,  to  report  the  er<- 
tlence  or  facta.    C.  C.  P.,  «.  272* 

The  court  or  judge  may,  in  his  di.scretion,  order  a  refer- 
ence to  a  referee  agreed  upon  by  the  parties,  or  appointed 
by  him,  to  report  the  evidence  or  the  facts,  and  may,  in  his 
discretion,  appoint  such  referee  in  the  first  order,  or  at  any 
time. 

Raftrones  to  take  tsstimony.  —This  section  authorizes  the  judge  to  appoint 
a  referee  to  report  the  evidence  or  facts,  and  is  especially  useful  where 
the  judgment  debtor  resides  in  a  county  other  than  that  in  which  the 
judgment  was  taken.     Hasty  v.  Simpson,  77-69. 

Sec.  499.    Costs  to  be  (Mowed.    C.  C.  P.,  s.  273. 

The  court  or  judge  may  allow  to  the  judgment  creditor, 
or  to  any  party  so  examined,  whether  a  party  to  the  action 
or  not,  witnesses'  fees  and  disbursements. 

Sec.  500.    IHsobedience  to  order  ;  punishtnent.    C.  C.  P;  s. 
274.    1869''70,  c.  79,  s.  H. 

If  any  person,  party  or  witness,  disobey  an  order  of  the 
court  or  judge  or  referee,  duly  served,  such  person,  party 
or  witness  may  be  punished  by  the  judge  as  for  a  contempt* 
And  in  all  cases  of  commitment  under  this  sub-chapter, 
the  person  committed  may,  in  case  of  inability  to  perform 
the  act  required,  or  to  endure  the  imprisonment,  be  dis- 
charged from  imprisonment  by  the  judge  committing  him, 
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or  the  judge  having  jurisdiction,  on  such  tenns  as  may  be 
just 

InttaacM  of  eomtempi.— Where  two  parties  obtained  a  judgment  against 
a  defendant,  and  had  their  judgments  docketed  in  another  county,  and 
one  obtained  a  receiver  to  he  appointed  by  the  judge  of  the  district,  and 
the  other  obtained  an  order  for  a  debtor  of  the  defendant  to  appear  and 
answer  as  to  his  indebtedness,  and  the  debtor  did  appear  and  acknowl- 
edge his  liability  and  paid  the  money  into  the  hands  of  the  clerk,  and 
on  the  same  day  the  clerk  had  verbal  notice  of  the  order  appointing  the 
receiver,  and  after  such  notice  paid  the  mone^  over  to  the  other  plain- 
tiff, this  was  a  contempt  of  the  order  appointmg  a  receiver.  Parks  v. 
Sprinkle,  64-637. 

If,  in  the  case  of  proceedings  supplemental  to  execution  an  order  be 
made  appointing  a  receiver,  and  directing  a  certain  person  to  deliver  a 
bond,  alleged  to  belong  to  the  execution  debtor,  to  the  receiver,  he  is 
prima  f€uie  guilty  of  a  contempt  of  court,  if  he  hand  it  to  an  attorney 
for  collection,  instead  of  delivering  it  to  a  receiver,  though  he  may  ^o^ 
discharged  upon  swearing  that  he  only  intended  for  a  certain  purpose  to 
get  a  judgment,  and  not  to  collect  the  money,  and  that  thereby  he  had 
not  intended  any  contempt  of  the  court;  but  his  discharge  should  be 
granted  on  his  paying  tne  costs.  Bond  v.  Bond,  69-97;  In  re  Daves, 
81-72. 

Co&t«mpt  belbre  retbrse — When  in  the  coutse  of  proceedings  supple- 
mentary to  execution  a  witness  is  examined  before  a  referee  under  1 492, 
no  trial  can  be  said  to  take  ^  place  before  the  referee,  and  a  contempt  in 
refusing  to  answer  questions  on  such  examination  must  be  punished  by 
the  court  making  the  reference.  La  Fontaine  v.  Southern  Underwriters, 
83-132. 


CHAPTER  FOUR. 

PROPERTY   EXEMPT   FROM   EXECUTION,    AND  PRO 
CEEDINGS  TO  LAY  OFF  THE  SAME. 


Section. 
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Exemptions  from  sale  under 
execution  in  force  at  the 
time  the  debt  was  con- 
tracted, or  cause  of  action 
arose,  are  to  be  set  apart 
503.  Sheriff  to  summon  appraisers. 

503.  Duty  of  appraisers. 

504.  Appraisers  to  make  return. 

505.  Levy  to  be  made  on  the  ex- 

cess. 


506.  No    election;     appraisers 
elect. 


to 


Section. 

507.  Personal    property,   how  'ap- 

praised; how  return  to  be 
made. 

508.  Appraisers   to  take  an  oath; 

fees  of, 

509.  Tracts  not  contiguous,   may 

be  included  in  homestead. 

510.  Costs,    how    taxed    and    by 

whom  paid. 

511.  Homestead  an d  personal  prop- 

erty exemption  may  be  set 
off  upon  petition. 


r 


^ 
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SECTION. 

512.  Assessors   to    set   apart  per- 

sonal property,  and  return 
the  same  to  register  of 
deeds. 

513.  Register  to  endorse  on  return 

the  date,  and  register  the 
same. 

514.  When  persons  die,  homestead 

not  set  apart,  who  may  have 
the  same  set  apart. 

515.  How  petition   is  to  be  filed, 

and  advertisement  made. 

516.  Liability    of   oflficer    making 

levy,  refusing  or  neglecting 
to  lay  off  homestead. 

517.  Liability  of  officer,  appraiser 

or  assesser  conspiring  with 
debtor. 


Section. 

518.  Liability  of  officer,  appraiser 

or  assessor  conspiring  with 
creditor. 

519.  Judgment    creditor    dissatis- 

fied, how  to  proceed. 

520.  When    exemption    made    or 

allotted  on  petition;  objec- 
tion thereto,  how  to  be 
made. 

521.  Cost    of   re-assessment,    how 

paid. 

522.  Undertaking  of  objector. 

523.  Appraisal  or  assessment  niaj 

be  set  aside  for  what. 

524.  Return     to    be     registered — 

forms. 


Sec.  501*  Exemptions  from  sale  under  execution  in  force 
at  the  time  the  tlebt  was  contracted^  or  cause  of  action 
arose,  are  to  he  set  apart m    187 9 f  c*2<>G,  s*  1. 

There  shall  be  exempt  from  sale  under  execution  or 
other  final  process  issued  for  the  collection  of  any  debt 
upon  all  judgments  heretofore,  or  which  may  be  hereafter 
rendered,  such  property  as  the  judgment  debtor  may  have 
been  entitled  to  have  set  apart  and  allotted  to  him  at  the 
time  the  debt  was  contracted,  or  cause  of  action  accrued, 
as  follows: 

Allotted  according  to  law  in  force  when  debt  was  contracted.— The  home- 
stead and  personal  property  exemption  shall  be  allotted  according  to 
the  law  in  force  at  time  the  debt  was  contracted.  Earl  v.  Hardie,  80- 
177;  Carlton  v.  Watts,  82-212;  Dail  v.  Sugg,  85-104. 

A  homestead  will  not  be  allowed  against  a  judgment  founded  upon  a 
contract  made  prior  to  the  adoption  of  the  constitution  of  1868.  Miller 
V.  Miller,  80-402;  Gheen  v.  Summey,  80-187. 

The  debtor  is  entitled  to  his  homestead  where  judgment  is  rendered 
on  a  note  given  since  the  adoption  of  the  homestead,  but  for  an  indebt- 
edness contracted  prior  to  such  adoption,  and  it  seems  he  is  also  enti- 
tled to  the  homestead  when  the  judgment  on  an  account  some  of  the 
items  of  which  were  contracted  prior  and  others  su1>sequent  to  the  pas- 
sage of  the  homestead  law.     Arnold  v.  Estis,  92-162. 

Exemptions  necessarily  void  as  to  prior  debts. — The  homestead  and  per- 
sonal property  exemption  is  not  necessarily  void  as  to  old  debts,  bnt 
only  so  in  case  t\|ey  should  defeat  their  collection  in  whole  or  in  part. 
Albright  v.  Albright,  88-238;  Morrison  v.  Watson,  101-332. 

Qyermled. — Long  v.  Walker,  105-90. 

In  what  cases  homestead  not  exempt. — A  homestead  is  exempt  from  sale 
under  execution,  except  (i)  for  taxes;  (2)  for  obligations  contracted  for 
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the  purchase  of  the  premises;  (3)  for  mechanic's  and  laborer's  lien;  (4) 
for  debts  contracted  prior  to  the  adoption  of  the  constitution.  Mebane 
V.  Lay  ton,  89-396. 

There  is  a  presumption  in  favor  of  such  exemption,  and  a  creditor  who 
seeks  to  subject  the  homestead  to  the  payment  of  a  debt  must  brinjsf 
bimself  within  one  of  these  exceptions  by  proper  averment  and  proof. 
Ibid. 

m 

Date  of  debt. — The  date  of  a  judgment  will  be  taken  as  the  date  of  the 
debt  upon  which  it  was  rendered,  unless  the  contrary  appear  of  record. 
Mebane  v.  Layton,  89-396;  Buie  v.  Scott,  107-181. 

Against  JndgmentB  fbr  torts. — The  homestead  can  be  claimed  against 
Judgments  in  actions  of  tort.  Dellinger  v.  Tweed,  66-206  (Pearson,  C.  J. , 
and  Rodman,  J.,  dissenting);  Gill  v.  Edwards,  87-76. 

Against  judgments  for  doTastaTit. — The  liability  of  an  executor  for  a 
devastavit  attaches  at  the  date  of  his  qualification,  and  of  an  adminis- 
trator at  the  date  of  his  bond,  and  against  a  judgment  for  the  devastavit^ 
the^'  are  only  entitled  to  the  exemptions  in  force  at  the  date  of  qualift- 
cation  or  giving  bond.     Leach  v.  Jones,  86-404. 

Waiver. — The  title  to  a  homestead  can  only  be  divested  from  the  owner 
by  deed,  with  the  consent  of  the  wife,  evidenced  by  her  privy  examina- 
tion. Lambert  v.  Kinnery,  74-348;  Beavan  v.  Speed,  74-544;  Jenkins  v. 
Btobbitt,  77-385. 

Contra. — Section  8,  art.  10  of  the  constitution,  applies  only  to  a  con- 
veyance of  a  homestead  after  it  has  been  laid  off.  May  ho  v.  Cotton, 
69-289. 

An  unembarrassed  owner  of  land,  no  matter  when  the  land  was 
acquired,  can  convey  the  same,  absolutely,  or  by  way  of  trust  or  mort- 
gage, free  of  all  homestead  rights,  without  the  assent  of  his  wife, 
except  in  the  following  cases:  (i)  Where  the  land  in  c[uestion  has  been 
altotted  to  him  as  a  homestead,  either  on  his  own  petition  or  by  an  offi- 
cer, in  accordance  with  law;  (2)  where  no  homestead  has  been  allotted, 
but  there  are  judgments  against  him  which  constitute  a  lien  upon  the 
land,  and  upon  which  execution  might  issue  and  make  it  necessary  to 
have  his  homestead  allotted;  (3)  where  no  homestead  has  been  allotted, 
but  he  has  made  a  mortgage,  reserving  an  undefined  homestead,  which 
mortgage  constitutes  a  lien  on  the  laixd  that  could  not  be  foreclosed 
without  allotting  a  homestead;  (4)  where  the  conveyance  is  fraudulent  as 
to  creditors,  and  no  homestead  has  been  allotted  in  other  lands.  Adrian 
v.  Shaw,  82-474,  modified  Hughes  v.  Hodges,  102-236. 

Estoppel. — A  party  entitled  to  homestead  is  not  estopped  by  accepting 
a  lease  from  a  purchaser  at  execution  sale,  though  he  caunot  set  up  his 
right  of  homestead  during  the  pendency  of  his  lease  nor  without  sur- 
rendering possession  to  his  lessor.     Abbott  v.  Cromartie,  72-292. 

Conveyance  or  sale,  <<  subject  to  homestead."— A  conveyance  of  a  tract  of 
land,  excepting  "so  much  thereof  as  may  be  laid  off  and  assigned  as  a 
homestead  under  the  act  of  assembly,  is  not  objectionable  for  uncer- 
tainty, and  the  exception  should  be  allowed  to  have  effect.**  Branch, 
ex  parte,  72-106, 

Where  land  is  sold  at  execution  sale,  *'  subject  to  hocnestead,"  the  pur- 
chaser takes  subject  to  the  incumbrance,  even  though  the  debt  be  one 
against  which  no  such  right  exists.  Wyche  v.  Wyche,  86-96;  Barrett  v. 
Richardson,  76-429;    Lowdermilk  v.  Corpening,  92-323. 

Where  the  sheriff  states  at  the  sale  that  he  sells  whatever  interest  the 
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defendant  has,  and  the  execution  is  for  a  debt  contracted  before  1868,  the 
purchaser  get  a  title  not  subject  to  homestead.  Grant  v.  Edwards,  86-515. 
A  deed  of  an  assignee  in  bankruptcy,  conve^^ng  the  land  of  the  bank- 
rupt '*  subject  to  his  homestead  exemption, "  is  valid  and  the  bankrupt 
can  still  have  it  laid  off  after  such  sale.     Murray  v.  Hazell,  99-168. 

Income  from  a  homestead. — The  income  from  a  homestead  is  not  exempt 
from  execution.     Bank  v.  Green,  78-247. 

Homestead  and  exemption  can  neither  be  increased  nor  diminished. — The 
legislature  can  neither  increase  nor  diminish  the  value  or  duration  of  the 
homestead  and  personal  property  exemption  as  fixed  by  the  constitu- 
tion.    Wharton  v.  Taylor,  88-230,  overruling  Martin  v.  Hughes,  67-209. 

Widow. — Widow  not  entitled  to  both  dower  and  homestead.  Watts  ▼. 
Leggett,  66-197. 

A  widow  cannot  have  a  homestead  laid  off  for  herself  and  minor  chil- 
dren, when  her  husband  died  leaving  no  debts.    Hager  v.  Nixon,  69-108. 

But  the  homestead,  whether  laid  off  in  husbaud's  life-time  or  to  his 
widow  (there  being  no  children),  cannot  be  divested  in  favor  of  the  heir 
by  the  release  or  payment  of  the  deceased  husband's  debts.  Tucker  v. 
Tucker,  103-170. 

The  widow  is  not  entitled  to  a  homestead  in  the  lands  of  her  husband 
if  he  die  leaving  children,  whether  minors  or  adults.  Wharton  v.  Leg- 
gett,  80-169. 

The  acceptance  of  a  homestead  laid  off  in  the  life-time  of  her  husband, 
by  a  widow,  is  no  bar  to  her  right  of  dower  in  the  other  lands  of  her  hus- 
band, outside  of  such  homestead.     McAfee  v.  Bettis,  72-28. 

A  married  woman  has  no  interest  or  estate  in  the  reversion  which  takes 
effect  after  the  homestead  estate,  and  her  consent  to  its  conveyance  is 
not  necessary.    Jenkins  v.  Bobbitt,  77-385. 

Children. — The  minor  heirs  of  one  who  died  before  the  adoption  of  the 
constitution  of  1868,  are  not  entitled  to  homestead  in  his  lands.  Sluder 
V.  Rogers,  64-289. 

Where  a  sale  of  land  was  made  by  an  administrator  under  an  order  of 
court,  for  the  purpose  of  making  real  estate  assets,  in  a  proceeding  to 
which  certain  infant  heirs  at  law  were  not  made  parties  by  personal  ser- 
vice of  process,  which  laud  was  afterwards  set  apart  to  such  infants  as  a 
homestead,  the  purchaser  was  entitled  to  have  the  sale  vacated,  the  cash 
paid  as  part  of  the  purchase-money  refunded,  and  his  note  given  to  secure 
the  residue  of  the  purchase-money  cancelled.     Shields  v.  Allen,  77-375. 

Where  a  man  dies  without  having  had  his  homestead  set  apart,  and 
dower  has  been  assigned  to  the  widow,  the  children  are  entitled  t6  a 
.homestead  sub  tnodo^  i.  e.,  to  a  present  interest,  whose  enjoyment  is 
postponed  till  the  death  of  the  dowress.     Watts  v.   Leggett,  66-197; 
Graves  v.  Hines,  108-262. 

Where  the  owner  of  a  homestead  dies  leaving  children,  some  of  a^e 
and  one  a  minor,  the  homestead  estate  vests  alone  in  the  minor  until  its 
majority.     Simpson  v.  Wallace,  83-477. 

The  widow  and  children  have  only  the  same  rights  of  homestead,  as 
if  the  husband  and  father  had  not  neglected  to  have  his  homestead  laid 
off  in  his  life- time.     Gregory  v.  Ellis,  86-579;  Watts  v.  Leggett,  66-197. 

In  an  equity  of  redemption. — A  debtor  is  entitled  to  a  homestead  in  an 
equity  of  redemption,  subject  to  the  mortgage  debt.  Cheatham  v.  Jones, 
68-153;  Burton  v.  Spiers,  87-87. 

A  mortgagor  is  entitled  to  a  homestead  in  the  equity  of  redemption, 
and  the  homestead  may  be  set  apart  by  metes  and  bounds,  unless  it 
would  impair  the  sale  of  the  property,  in  which  case  the  surplus  money 
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arising  threfrom,  after  payment  of  debt  and  costs,  will  be  paid  over  to 
mortgagor.     Hinson  v.  Adrian,  92-121. 

The  equitable  interest  of  the  husband,  the  resulting  trust  in  four  undi- 
-vided  sevenths,  could  not  be  sold  to  satisfy  his  creditors  without  allotting 
his  homestead  in  it,  if  no  homestead  had  been  previously  laid  off  to  him. 
The  debtor,  in  such  case,  is  entitled  to  claim  a  homestead  in  the  equity, 
as  he  may  do  where  his  deed  conveying  the  legal  as  well  as  equitable 
estate  in  hand  is  set  aside  for  fraud.    Thurber  v.  LaRoque,  105-301. 

The  right  of  a  debtor  to  a  homestead  is  superior  to  that  of  all  creditors, 
except  so  far  as  it  may  be  impaired  by  the  voluntary  act  of  the  claimant. 
Pope  v.  Harris,  94-62. 

Under  some  circumstances,  a  mortgagee  may  be  required  to  sell  a  part 
of  the  mortgaged  land  sufficient  to  satisfy  his  debt,  in  order  that  the 
mortgagor  may  have  a  homestead  allotted  in  the  residue.    Weil  v.  Uzzell, 

9^515. 

The  homestead  interest  is  favored  by  the  constitution,  and  a  mortgagor 

has  a  right  to  have  his  homestead  exonerated  by  applying  the  proceeds 
of  the  excess  above  it  to  the  payment  of  a  prior  mortgage  debt  in  prefer- 
ence to  other  liens  upon  the  homestead  or  upon  his  other  lands.  Leak 
v.  Gay,  107-468. 

In  a  remainder. — A  homestead  cannot  be  taken  in  a  remainder  depend- 
ent upon  a  life-estate.  In  order  to  constitute  a  homestead,  the  interest 
in  the  land  must  be  such  as  carries  with  it  a  present  right  of  occupancy. 
Murchison  v.  Plyler,  87-79. 

Harried  woman. — A  married  woman  can  claim  the  same  exemption  from 
execution  as  she  would  be  entitled  to  if  she  were  a  feme  sole,  Plaum  v. 
Wallace,  103-296. 

Purchaser  nnder  ezeeutory  contract.— A  purchaser  of  land  under  an  execu- 
tory contract,  who  has  paid  a  portion  of  the  price,  at  once  becomes  enti- 
tled to  a  homestead  therein,  subject  to  the  lien  for  the  unpaid  purchase- 
money.     Dortch  V.  Benton,  98-190. 

Von-retident. — ^The  right  to  a  homestead  depends  upon  residence  in  the 
state.     Baker  v.  Leggett,  98-304. 

Where  a  debtor,  a  resident  of  the  state,  mortgaged  property  to  which 
he  would  have  been  entitled  as  homestead,  and  then  removed  from  the 
state,  and  afterwards  but  prior  to  the  registration  of  the  mortgage,  the 
judgment  creditor  had  it  levied  upon  and  sold  under  an  attachment,  the 
judgment  creditor  obtained  a  good  title.     Ibid. 

The  person  claiming  a  homestead  must  be  a  resident  of  the  state.  If 
he  voluntarily  removes  therefrom  with  a  purpose  to  make  his  home  else- 
where, he  forfeits  his  right  in  this  respect.     Finley  v.  Saunders,  98-462. 

W^here  the  facts  show  an  actual  removal  from  the  state,  even  for  a 
definite  period,  the  person  so  removing  ceases,  so  long  as  he  remains 
absent,  to  be  "a  resident  of  the  state"  in  respect  of  his  right  to  a  home- 
stead, although  he  may  have  the  intent  to  return  and  resume  his  resi- 
dence therein.     Munds  v.  Cassidey,  98-558;  Lee  v.  Moseley,  101-311.  • 

The  words,  "a  resident  of  this  state,"  employed  in  the  constitution 
(art  10,  2  2)  in  respect  to  homesteads,  have  a  more  restricted  meaning 
than  that  usually  given  to  domicile;  to  entitle  a  person  to  the  constitu- 
tional exemption,  he  must  be  an  actual  and  not  a  constructive  resident. 
Lee  v.  Moseley,  i  o  i  -3 1 1 . 

• 

Frandxdent  grantor. — ^The  fraudulent  grantor  of  land  is  not  deprived  of 
his  right  to  a  homestead  therein  as  against  his  creditors.  Crummen  v. 
Bennett,  68-494:  Arnold  v.  Kstis,  92-162;  Rankin  v.  Shaw,  94-405;  Dortch 
v.  Benton,  98-190;  Hughes  v.  Hodges,  102-236. 
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Where  a  judgment  debtor  has  conveyed  the  tract  of  land  on  which  he 
lived  to  a  son,  in  fraud  of  creditors,  and,  after  judgments  were  obtained 
and  executions  issued  against  him,  other  lands,  valued  at  less  than  one 
thousand  dollars  by  the  appraisers,  and  not  including  that  tract,  were 
allotted  to  him  as  a  homestead,  and  he  made  no  exception  thereto,  he 
was  estopped  from  claiming  that  the  homestead  should  be  extended  to 
the  lands  so  fraudulently  conveyed,  and  its  sale  under  executirn  and 
sheriff's  deed  would  make  a  valid  title  in  the  purchaser.  Whitehead  v. 
Spivey,  103-66. 

Homestead  not  valid  against  judgment  for  "betterments. — As  the  improve- 
ments put  on  land  by  a  defendant  belong  to  him  in  equity,  the  plaintiff 
is  not  entitled  to  a  homestead  in  the  improved  lands,  against  a  judgment 
for  the  improvements.     Barker  v.  Owen,  93-198. 

Not  valid  against  claim  for  purchase-money. — Where  land  was  sold  to  make 
assets,  and  the  administrator  made  a  deed  reciting  payment  of  purchase- 
money,  but  it  was  not  in  fact  paid,  the  effect  of  the  arrangement  was  not 
to  discharge  the  original  indebtedness,  but  to  assign  it  to  the  plaintiff; 
and  the  defendant  was  not  entitled  to  have  the  land  exempted  as  a  home- 
stead from  sale  under  process  to  enforce  a  judgment  rendered  thereon. 
Lawson  v.  Pringle,  98-450. 

A  debt  contracted  for  purchase-money  of  land  is  no  lien,  but  against 
a  judgment  thereon  the  homestead  cannot  be  set  up.  Smith  v.  High, 
85-93;  Toms  V.  Fite,  93-274;  Fox  v.  Brooks,  88-234;  Miller  v.  Miller, 
89-402. 

Inaction  to  recover  land.— In  an  action  to  recover  land,  if  the  defendant 
desires  to  claim  a  homestead  therein,  he  should  assert  his  right  by  proper 
averment  in  the  answer.  Wilson  v.  Taylor,  98-275;  Oakley  v.  Van  Nop- 
pen,  95-60. 

When  real  property  incapable  of  division. — Although  the  real  property  of 
a  judgment  debtor  is  incapable  of  division,  and  although  it  would  be 
more  advantageous  to  creditors  to  have  it  sold,  the  court  has  no  power 
to  order  a  sale  of  the  land,  and  a  payment  to  the  debtor  of  one  thousand 
dollars  in  money  in  lieu  of  his  homestead.  Campbell  v.  White,  95-491; 
Oakley  v.  Van  Noppen,  96-247. 

Proceeds  of  sale  of  homestead. — When  the  homestead  is  sold,  the  pro- 
ceeds lose  the  quality  of  homestead  exemption,  and  become  subject  to 
the  personal  property  exemption.     Lane  v.  Richardson,  io4>642. 

G-rantee  of  homestead. — Exemption  from  sale  under  execution  against 
the  homesteader  follows  the  land  when  conveyed  by  him  to  another 
party,  and  it  is  exempt  from  the  debts  of  the  vendor  for  bis  life  at  least. 
Simpson  v.  Houston,  97-344;  Lane  v.  Richardson,  101-181;  Adrian  v. 
Shaw,  82-474;  Ibid,  84-832;  Littlejohu  v.  Egerton,  77-379. 

Exoneration  of  homestead. — Mortgagees  are  entitled  to  share  ^r^  rata  in 
proceeds  of  a  trust  sale  so  as  to  exonerate  pro  rata  the  mortgaged  prem- 
ises and  relieve  the  homestead.  Butler  v.  Stainback,  87-216;  Curlee  v. 
Thomas,   74-51. 

See,  also,  Leak  v.  Gay,  107-468,  supra. 

Marshalling  assets. -^-The  rule  of  equity  in  marshalling  assets  has  no 
reference  to  a  case  where  the  homestead  is  involved.     Wilson  v.  Patton, 

87-318. 

Conveyance  of  homestead. — When  the  wife  does  not  join  with  the  hus- 
band in  making  the  deed,  the  status  of  the  land  as  a  homestead  is  unal- 
tered.    Simpson  v.  Houston,  97-344. 
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.  Hot  occupied  or  claimed  at  the  time  of  sale. — Where  a  purchaser  of  land 
at  execution  sale  obtained  a  rule  upon  the  sheriff  who  sold  the  land,  to 
require  him  to  execute  a  conveyance,  and  the  sheriff  gave  as  a  reason 
for  his  refusal  to  make  the  deed,  that  the  defendant  in  the  execution 
claimed  the  land  as  a  homestead,  but  it  appeared  that  it  had  not  been 
laid  off,  and  was  not  occupied  or  claimed  as  a  homestead  at  the  time  of 
sale,  the  rule  should  be  made  absolute.     Scott  v.  Walton,  67-109. 

Lien  of  attachment. — Where  an  attachment  is  levied  on  the  land  of  a 
non-resident  who  subsequently  and  prior  to  judgment  in  the  action 
becomes  a  resident  of  the  state,  the  lien  of  the  attachment  is  paramount 
to  the  homestead  right.     Watkins  v.  Overb)',  83-165. 

After  judgment  a  defendant  is  entitled  to  his  exemptions  in  property 
seized  in  attachment.     Gamble  v.  Rhyne,'  80-183. 

Assignee  of  homestead  without  consideration.  — A  purchaser  of  property 
exempt  from  execution  under  the  homestead  act,  cannot  be  held  liable 
as  executor  de  son  tori;  and  an  assignment  of  such  property  by  a  debtor 
without  valuable  consideration  is  not,  therefore,  fraudulent.  Winches- 
ter v.  Gaddy,  72-115. 

Lien  lost  as  against  homestead. — ^The  lien  acquired  by  the  levy  of  a  jus- 
tice's execution  on  the  27th  of  February,  1868,  is  lost  by  the  plaintiff's 
taking  out  a  new  execution  on  the  first  day  of  August  following;  and 
sale  under  the  latter  must  be  made  subject  to  the  denfendant's  right  to 
a  homestead.     Martin  v.  Meredith,  71-214. 

The  lien  created  by  a  levy  made  under  execution,  prior  to  the  adop- 
tion of  the  constitution  of  1868,  is  lost  by  a  failure  to  take  out  a  ven.  ex. 
and  the  issuing  of  an  alias  fi.  fa.  after  the  constitution  went  into  effect. 
James  v.  West,  76-290. 

Note.— Since  the  decision  of  Edwards  v.  Kearsey,  96  U.  S.,  595, 
debts  contracted  prior  to  1868  are  paramount  to  the  homestead  claim, 
though  no  lien  has  been  obtained  by  a  levy. 

Homestead  of  hankrupt. — The  homestead  of  a  defendant  bankrupt  is 
protected  from  sale  under  execution  by  operation  of  the  U.  S,  Rev. 
Stat.,  25045,  without  regard  to  the  date  of  the  judgment  lien.  Lamb  v. 
Chamness,  84-379, 

The  extent  in  value  and  duration  of  a  homestead  allotment,  made  i  n 
the  bankrupt  court,  is  the  same  as  is  prescribed  by  the  law  of  the  state. 
Windley  v.  Tankard,  88-223. 

Where,  in  an  action  to  foreclose  a  mortgage  executed  by  the  defend- 
ant in  1861,  it  appeared  that  the  defendant  had  obtained  a  discharge  in 
bankruptcy  in  1873,  ^"<^  ^^^^  ^^^  mortgaged  premises  had  been  allotted 
to  him  as  a  homestead  by  proceedings  in  the  bankrupt  court,  the  plain- 
tiff was  entitled  to  a  decree  of  foreclosure.     Brown  v.  Hoover,  77-40. 

A  discharge  in  bankruptcy  bars  the  collection  of  a  debt  contracted  for 
the  purchase  of  land,  which  has  been  allotted  to  the  debtor  as  a  home- 
stead in  the  proceedings  in  bankruptcy.     Hoskins  v.  Wall,  77-249. 

A  homestead  is  allowed  against  a  judgment  obtained  on  a  new  promise 
to  pay  a  debt  discharged  by  bankruptcy.     Fraley  v.  Kelly,  88-227. 

The  plaintiff,  having  been  adjudicated  a  bankrupt,  and  the  land  in 
controversy  having  been  assigned  to  him  as  his  homestead  in  the  bank- 
ruptcy proceedings,  it  is  exempt  from  sale  under  execution  issued  on  a 
{'udgment  for  a  fiduciary  debt  which  is  not  discharged  by  his  discharge  in 
bankruptcy.     Simpson  v.  Houston,  97-344. 

Homestesidy  how  Uid  off. — A  homestead  may  be  laid  off  in  two  tracts  not 
contiguous.     Martin  v.  Hughes,  67-293. 
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It  need  not  embrace  the  dwelling-house  if  the  homesteader  elect  to 
take  it  elsewhere.    Mayho  v.  Gotten,  69-289;  Plora  v.  Robbins,  93-38. 

The  method  of  procedure  in  ailottitig  the  homestead  is  suggested  by 
the  court.     Burto.n  v.  Spiers,  87-87. 

The  validity  of  a  homestead  allotment  cannot  be  impeached  by  matter 
in  pats,  but  the  aggrieved  party  may  apply  to  the  court  to  which  the 
execution  and  attachment  are  returnable,    /did, 

HomesiMd  not  snlijsot  to  re^Tsliiation. — ^Where  the  homestead  has  once 
been  regularly  laid  off  it  cannot  be  disturbed  by  laying  it  off  a  second 
time  at  the  instance  of  a  judgment  creditor  whose  debt  was  in  existence 
when  the  allotment  was  made,  except  for  fraud  or  other  irregularity. 
Gully  V.  Cole,  96-447;  /did,  102-333. 

Fhie  and  eosti. — The  defendant  is  not  entitled  to  his  personal  property 
and  homestead  against  a  fine.  He  can  now  only  be  discharged  by  stay- 
ing in  prison  twenty  days  and  taking  the  oath  that  he  has  not  fifty  dol- 
lars in  an^  property  whatsoever.  The  Code,  {  2972.  The  decision  to  the 
contrary  in  State  v.  Davis,  82-610,  was  made  before  that  section  was 
amended  by  ch.  76,  acts  1881.     State  v.  Williams,  97-414. 

NoTB. — An  additional  remedy  is  given  by  ch.  191,  }  3,  acts  1887,  allow- 
ing the  judgment  for  fines  to  be  docketed. 

R.  a,  c.  45 f  s,  7.    1848,  c.  38,  s.  1. 

(i)   Upon  debts  contracted  prior  to  February  twenty-fifth^ 
one  thousand  eight  hundred  and  sixty-seven. 

The  wearing  apparel,  working  tools,  arms  for  muster, 
one  wheel  and  two  pairs  of  cards,  one  loom,  one  Bible  and 
Testament,  one  hymn-book,  one  prayer-book,  and  all  neces- 
sary school-books,  the  property  of  the  defendant,  shall  be 
exempt  from  seizure  under  execution;  and, 

JR.  C,  c.  4:5,  «.  8.    1844,  c.  32.    1840,  c.  53.    1848,  e.  38,  «.  8. 

In  addition  to  the  foregoing  articles,  there  shall  be,  in 
favor  of  every  housekeeper  complying  with  this  chapter, 
exempt  from  execution  on  debts  contracted  since  the  first 
day  of  July,  one  thousand  eight  hundred  and  forty-five, 
and  prior  to  February  twenty-fifth  day,  one  thousand  eight 
hundred  and  sixty-seven,  the  following  property,  provided 
the  same  shall  have  been  .set  apart  before  seizure,  to-wit, 
one  cow  and  calf,  ten  bushels  of  corn  or  wheat,  fifty  pounds 
of  bacon,  beef  or  pork,  or  one  barrel  of  fish,  all  necessary 
farming  tools  for  one  laborer,  one  bed,  bedstead  and  cover- 

• 

ing  for  every  two  members  of  the  family,  and  such  other 
property  as  the  freeholders  appointed  for  that  purpose  may 
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deem  necessary  for  the  comfort  and  support  of  such  debtor's 
family,  such  other  property  not  to  exceed  in  value  the  sum 
of  fifty  dollars  at  qash  valuation:  Provided^  that  this  section 
shall  not  be  extended  to  any  person  against  whom  judg- 
ment is  obtained  and  execution  awarded  for  liability  in- 
curred for  failure  or  neglect  to  work  on  the  public  roads, 
or  to  muster,  or  pay  his  poll-tax. 

Wliat  Ib  exempt. — ^Under  Rev.  Code,  ch.  45,  a  chose  in  action  cannot  be 
alli/tted  as  a  part  of  th^  exemption.     Bullard  v.  Walker,  52-84. 

If  an  article  allotted  as  a  part  of  the  exemption  is  exchanged  for 
another,  the  latter  article  is  not  exempt  unless  set  apart  by  a  second 
allotment     Lloyd  v.  Durham,  60-282. 

The  personal  property  exemption  against  a  debt  contracted  in  i860  is 
only  such  as  was  allowed  by  the  law  then  in  force,  viz..  Rev.  Code,  ch. 
45,  {{  7  and  8.    Carlton  v.  Watts,  82-212. 

The  personal  property  exemption  allowed  by  J  7,  ch.  45,  Rev.  Code, 
can  only  be  claimea  if  actually  allotted  during  the  debtor's  life-time. 
Grant  v.  Hughes,  82-216. 

Homestead  void  against  debt  contracted  prior  to  the  Constitatlon.— It  is  the 
duty  of  the  sheriff,  when  selling  land  under  execution,  to  lay  off  the 
homestead,  even  when  the  judgment  is  for  an  old  debt  to  which  the 
homestead  does  not  apply.  Arnold  v.  Hstis,  92-162;  Cobb  v.  Hallybur- 
ton,  92-652;  McCandless  v.  Flinchum,  98-358;  McCracken  v.  Adler, 
98-400;  Morrison  v.  Watson,  101-332. 

Note. — These  cases  are  overruled  by  Ix>ng  v.  Walker,  105-90,  in  which 
the  above  and  all  other  cases  are  reviewed  and  the  doctrine  settled  that 
as  to  debts  contracted  prior  to  the  adoption  of  the  constitution,  the 
homestead  is  non-existent,  and  the  sheriff  is  not  required  to  lay  off  a 
homestead  before  selling  under  execution  issued  on  a  judgment  for  such 
debt 

Homestead  in  proceeds  of  sale  of  excess. — Where  a  homestead  is  sold  to 
satisfy  a  debt  created  before  the  ratification  of  the  constitution  of  1868, 
one  thousand  dollars  of  the  proceeds  of  sale,  if  that  sum  is  left  over 
after  paying  the  old  debt,  will  be  treated  as  a  homestead.  I^eak  v.  Gay, 
107-408. 

Homestead  by  acqidescence. — In  1869,  the  plaintiff's  intestate  obtained 
judgment  against  the  ancestor  of  the  defendants,  on  debts  contracted  in 
1866,  and  a  homestead  was  allotted  to  the  defendant,  which,  at  his  death, 
was  re-allotted  to  his  infant  children,  the  present  defendants.  A  peti- 
tion was  filed  by  the  debtor's  administrator  to  sell  the  homestead  to 
make  assets  to  pay  the  judgment:  Held^  (i)  that  by  assenting  for  so 
long  a  time  to  the  homestead  allotment,  and  by  availing  themselves  of 
the  provision  of  the  statute,  which  prevented  the  judgments  from  being 
barred,  the  creditors  were  precluded  from  denying  the  right  of  the  infants 
to  the  homestead;  (2)  that  the  creditors  were  entitled  to  have  the  rever- 
sion after  the  determination  of  the  homestead,  not  the  absolute  estate 
in  the  land,  sold  to  pay  their  debts.     Cobb  v.  Halyburton,  92-652. 

Conveyance  "sntiject  to  ezempliions.'' — Where  a  deed  conveys  all  the 
grantor's  property,  except  such  part  as  the  law  allows  poor  debtors,  prop- 
erty which  could  have  been,  but  which  had  not  actually  been  set  apart . 
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as  exempted,  passes  by  deed.     West  v.  Massey,  52-143.     See,  also,  cases 
above  cited. 

The  record  of  allotment. — A  record  of  an  allotment  of  articles  as  ex- 
empted to  a  person  shown  not  to  have  been  at  the  time  in  the  posses- 
sion of  them,  is  not  admissible  in  evidence  in  a  suit  for  these  articles 
between  third  persons.     Weaver  v.  Parker,  61-479. 

Mode  of  reviewing  the  allotment. — The  proper  way  of  reviewing  the 
action  of  commissioners,  upon  an  allegation  of  improper  allotment, 
under  ch.  45,  Rev.  Code,  is  by  a  recordari  in  the  nature  of  a  writ  of  false 
judgment.     Ballard  v.  Walker,  52-84. 

Note.— The  mode  of  review  now  provided  is  found  in  8  519,  poU. 

Attachment  levied  on  exempted  pTOT^eTtj.^Qutrre,  whether  property 
exempt  from  execution  can  be  att^iched  where  the  owner  fraudulently 
evades  service  of  process?  But  an  absence  as  a  soldier  in  the  army  is 
not  such  an  evasion.     Abrams  v.  Pender,  44-260. 

Liability  of  an  officer  fbr  levying  upon  exempt  property. — An  officer  is  not 
liable  for  levying  upon  and  selling  a  gun  used  for  mustering,  unless 
he  knows  or  has  good  reason  to  believe  that  it  was  so  used  by  the  defend- 
ant in  the  execution.     Henson  v.  Edwards,  32-43. 

See  J  ^16,' post,  and  cases  cited. 

Widow's  year's  support  not  exempt  as  against  hnsband's  debts. — Personal 
property  allotted  to  a  widow  as  her  year's  support  is  liable  to  an  execu- 
tion issued  on  a  judgment  recovered  against  the  husband  in  his  life- 
time.    Grant  v.  Hughes,  82-216. 

Note. — This  is  changed  by  ch.  42,  acts  of  1880. 
I860'* 7,  c.  01,  s.  7.    1879,  c.  250,  s.  1. 

(2)  Debts  contracted  since  February  twenty-fifth^  one  thou- 
sand eight  hundred  and  sixty-seven^  and  prior  to  April 
twenty-fourth^  one  thousand  eight  hundred  and  sixty-eight, 

w 

The  wearing  apparel,  working  tools,  arms  for  muster, 
one  wheel  and  two  pairs  of  cards,  one  loom,  one  Bible  and 
Testament,  one  hymn-book,  one  prayer-book,  and  all  nec- 
essary school-books,  the  property  of  the  defendant,  shall 
be  exempt  from  seizure  under  execution.  And  the  follow- 
ing property  of  each  head  of  a  family  or  housekeeper  shall 
be  exempt  from  execution  except  for  taxes :  All  necessary 
fanning  and  mechanical  tools,  one  work  horse,  one  yoke  of 
oxen,  one  cart  or  wagon,  one  milch  cow  and  calf,  fifteen 
head  of  hogs,  five  hundred  pounds  of  pork  or  bacon,  fifty 
bushels  of  corn,  twenty  bushels  of  wheat  or  rice,  house- 
hold and  kitchen  furniture  not  to  exceed  in  value  two  hun- 
rdred  dollars,  the  libraries  of  licensed  attorneys  at  law,  prac- 
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ticing  physicions  and  ministers  of  the  gospel^  and  the  instru- 
ments of  surgeons  and  dentists  used  in  their  professions : 
Provided^  that  the  value  of  the  personal  property  exemp- 
tions shall  not  exceed  five  hundred  dollars. 

(3)  Upon  debts  contracted  and  causes  of  actions  accrued  since 
April  the  twenty-fourth^  one  thousand  eight  hundred  and 
sixty-eighty  and  prior  to  May  first^  ofie  thousand  eight 
hnndred  and  seventy-seveji. 

The  property,  real  and  personal,  as  set  forth  in  article 
ten  of  the  constitution  of  the  state. 

InTftlid  against  deMs  contracted  prior  to  the  adoption  of  Constitntion. — The 
homestead  and  personal  property  exemption  is  valid  against  debts  con- 
tracted prior  to  its  adoption.  Hill  v.  Kessler,  63-437;  Jacobs  v.  Small- 
wood,  63-112;  Crummen  v.  Bennett,  68-494;  Garrett  v.  Cheshire,  69-396;" 
Abbott  V.  Cromartie,  72-292;  Wilson  v.  Sparks,  72-208;  Edwards  v.  Kear- 
sey,  74-241;  Barrett  v.  Richardson,  76-429.  Overruled,  The  home- 
stead and  personal  property  exemption  is  not  good  against  debts  con- 
tracted prior  to  its  adoption.  Edwards  v.  Kearsey,  96  U.  S.,  595;  Earl 
V.  Hardie,  80-177;  Carlton  v.  Watts,  82-212;  Dailv.  Sugg,  85-104;  Leach 
V.  Jones,  86-404;  Keener  v.  Goodson,  89-273. 

EflTect  of  levy  prior  to  adoption^of  the  homestead.— Specific  liens  previously 
obtained,  as  by  levy,  are  not  divested  by  the  homestead  clause  of  the 
constitution  of  1868.     McKeithan  v.  Terry,  64-25. 

The  same  as  to  a  deed  in  trust  to  pay  debts  made  before  the  adoption 
of  the  constitution.     Sluder  v.  Rogers.  64-289. 

But  no  such  lien  is  acquired  by  a  levy  after  the  adoption  of  the  con- 
stitution, though  the  execution  bears  teste  before.  Ladd  v.  Adams, 
66-164;  Horton  v.  McCall,  66-159. 

The  constitution  of  1868  went  into  effect  on  the  24th  of  April  of  that 
year,  for  aU  purposes  of  domestic  policy;  so  that  a  levy  on  the  25th  of 
June,  1868,  did  not  forestall  the  right  of  homestead.  Pemberton  v. 
McRae,  75-497- 

Note. — These  decisions  have  no  bearing  since  the  overruling  of  Hill  v. 
Kessler  as  to  the  retroactive  effect  of  the  homestead.  They  are  given 
merely  as  a  part  of  the  history  of  the  decisions  upon  the  subject. 

Authority  of  the  legislature  over  the  homestead. — The  act  of  1 869-' 70,  ch. 
121,  exempting  from  execution  the  reversionary  interests  in  homesteads, 
is  constitutional.     Poe  v.  Hardie,  65-447. 

The  general  assembly  cannot  reduce  the  homestead,  but  may  enlarge 
the  same,  both  as  to  value  and  duration  of  the  estate.  Martin  v.  Hughes, 
67-29^. 

The  general  assembly  can  neither  enlarge  nor  reduce  the  homestead 
and  personal  property  exemption  as  fixed  by  the  constitution.  {Over- 
ruling Martin  v.  Hughes).     Wharton  v.  Taylor,  88-230. 

Homestead  a  determinable  fee. — The  homestead  is  a  determinable  fee,  the 
owner  of  which  is  not  impeachable  for  waste.     Poe  v.  Hardie,  65-447. 
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8up«&iioB  of  itatutoof  UmitatioBS  mpmi  j«dfiiiiBta. — The  sospensioB  of 

the  statute  of  limitations  upon  judgments  as  to  the  reversionary  interest 
in  homestead,  applies  only  where  Uie  judgment  has  been  docketed  in 
the  county  where  the  land  lies  and  the  homestead  has  been  allotted. 
McDonald  v.  Dickson,  85-248;  Cotten  v.  McClenahan,  85-254. 

Against  a  nots  given  in  renewal  of  an  old  debt. — A  note  given  since  1868 
in  renewal  of  an  old  one,  is  a  new  contract,  and  subject  to  the  home- 
stead.   Wilson  V.  Patton,  87-318. 

Owelty  of  partition.  — Where  there  is  a  charge  for  equaliW  of  partition  the 
defendant  is  entitled  to  his  homestead  after  deducting  n-om  the  value  of 
the  land  the  amount  of  the  charge  for  owelty.    Thompson  v.  Peebles, 

85-418. 

1876''7,  c.  253.  s.  1.    1885,  c.  359.    1887,  c  17. 

(4)   Upon  debts  contracted  or  causes  of  action  accruing  since 
May  firsts  one  thousand  eight  hundred  and  seventy-seven. 

The  property,  real  and  personal,  specified  in  sub-division 
three  of  this  section,  and  the  homestead  of  any  resident  of 
this  state  shall  not  be  subject  [to  the  lien  of  any  judgment 
or  decree  of  any  court,  or]  to  sale  under  execution  or  other 
process  thereon,  except  such  as  may  be  rendered  or  issued 
to  secure  the  payment  of  obligations  contracted  for  the 
purchase  of  the  said  real  estate,  or  for  laborers'  or  mechanics' 
liens,  for  work  done  and  performed  for  the  claimant  of  said 
homestead,  or  for  lawful  taxes:  Provided^  the  statute  of 
limitations  shall  not  run  against  any  [payment  owing  by] 
judgment  against  the  owner  of  a  homestead  interest  during 
the  existence  of  such  homestead  or  homestead  interest 
whether  the  same  has  been  or  shall  hereafter  be  allowed, 
assigned  and  set  apart  under  execution  or  otherwise. 

Note. — By  ch.  559,  acts  1885,  the  words  in  the  third  and  fourth  lines 
of  this  subsection  above  enclosed  in  brackets  were  stricken  out  and  the 
'*  proviso  "  as  above  was  added.  By  ch.  17,  acts  1887,  the  words  in  the 
proviso  above  set  out  in  brackets  were  stricken  out  and  the  words  *' judg- 
ment against ''  were  substituted  in  their  stead.  To  read  the  subsection 
as  it  now  stands,  simply  omit  all  words  within  brackets. 

The  eifect  of  the  amendments. — Since  the  passage  of  the  act  of  1885,  ch. 
35^1  a  judgment  is  a  lien  on  the  homestead  interest.  Qmtre,  whether 
this  act  affects  causes  of  action  accruing  prior  to  its  passage.  Rankin 
V.  Shaw,  94-405. 

Chapter  359,  acts  1885,  amendatory  of  the  homestead  law,  and  repeal- 
ing the  clause  exempting  homestead  from  the  lien  of  judgments,  does 
not  impair  the  obligations  of  a  contract  or  interfere  with  vested  rights 
by  being  allowed  to  operate  retrospectively,  so  as  to  include  judgments 
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upon  debts  contracted  before  it  became  a  law  and  while  The  Code, 
i  501  (4),  was  in  operation.    Leak  v.  Gay,  107-468. 

The  restoration  of  the  lien  of  a  judgment,  under  the  act  of  1885,  does 
not  afiect  the  judgment  debtor's  right  to  exoneration,  or  his  power  to 
encumber  his  homestead  by  conveyance  executed  in  compliance  with 
1 8,  art.  10  of  the  constitution.    Leak  v.  Gay,  107-482. 

ftomestaad  not  exempt  against  ooUection  of  the  pmrehase-money. — The  home- 
stead is  not  good  against  judgment  for  purchase-money.  Durham  v. 
Bostick,  72-353;  Whitaker  v.  Elliott,  73-18(5;  Durham  v.  Wilson,  104-595; 
Toms  V.  Fite,  93-274;  Dail  v.  Sugg,  85-104. 

No  property  is  exempt  from  execution  issued  upon  a  Judgment  ren- 
dered for  a  debt  contracted  for  the  purchase  thereof.     Smith  v.  High, 

Where  a  purchaser,  in  payment  for  a  tract  of  land,  endorsed  to  the 
vendor  certain  notes  pavable  to  himself,  he  cannot  claim  a  homestead 
in  the  land  so  purchased  against  a  judgment  rendered  against  him  on 
said  notes  as  endorser.     Whitaker  v.  Elliott,  73-186. 

Vo  ▼eador's  lien  fbr  purchase-money. — While  land  is*  not  exempt,  under 
the  provisions  of  the  constitution  and  statutes  providing  for  a  home- 
steaa,  from  sale  for  its  purchase-money,  no  lien  exists  in  favor  of  the 
vendor  until  he  shall  have  reduced  his  debt  to  judgment  and  had  it 
docketed  as  required  of  other  judgments.  Hoskins  v.  Wall,  77-249; 
Smith  V.  High,  85-93;  Hardy  v.  Carr,  104-33. 

Good  sgaintt  a  debt  fn  money  borrowed  to  pay  for  the  homestead. — Where  a 
purchaser  of  land  borrows  money  to  pay  for  it,  such  debt  is  no  Hen  on 
the  lot  purchased,  and  he  can  assert  his  homestead  therein  against  a 
judgment  obtained  upon  the  debt.     Brodie  v.  Batchelor,  75-51. 

Vot  good,  against  note  for  price. — Where  a  bargainee  of  land  contracted, 
as  a  part  of  the  price,  to  pay  a  note  due  by  the  obligor  to  a  third  party, 
the  homestead  cannot  be  claimed  in  the  land  against  a  judgm«*nt  on  such 
note.    Fox  v.  Brooks,  88-234. 

Debt  for  purchase-money  of  homestead  discharged  by  bankruptcy.— A  dis- 
charge in  bankruptcy  bars  the  collection  of  a  debt  contracted  for  the 
purchase  of  land  which  has  been  allotted  to  the  debtor  as  a  homestead 
in  bankruptcy.     Hoskins  v.  Wall,  77-249. 

Homestead  not  aifeeted  by  a  lien  for  materials. — ^The  homestead  right  is 
not  affected  by  a  lien  for  materials  furnished  and  used  on  land  covered 
by  the  homestead  and  the  act  of  assembly  (B.  R.,  65,  {  i)  in  so  far  as  it 
gave  such  a  lien  is  unconstitutional.    Cumming  v.  Bloodworth,  87-83. 

In  a  sale  to  make  assets. — Where,  in  a  proceeding  to  sell  land  to  make 
assets,  it  appears  that  the  debts  contracted  by  the  deceased  prior  to  the 
adoption  of  the  homestead  exceed  the  value  of  the  personalty,  a  sale 
should  be  ordered  without  exempting  the  homestead.  A  discrimination 
between  debts  contracted  before  and  after  the  homestead  can  only  be 
exercised,  if  at  all,  when  the  proceeds  of  the  sale  are  brought  into  court 
for  distribution.     Gamble  v.  Watterson,  83-573. 

Beversionary  interest. — The  act  forbidding  sale  of  the  reversionary 
interest  is  constitutional.     Poe  v.  Hardie,  65-447. 

The  reversionary  interest  in  a  homestead  cannot  be  sold  by  an  admin- 
istrator, in  a  petition  to  make  real  estate  assets,  during  the  minority  of 
one  of  the  children  of  the  intestate.     Hinsdale  v.  Williams,  75-4.^0. 

Ser  Wharton  v.  Taylor,  88-230,  cited  under  preceding  subsection. 
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No  lien  on  the  homestead  or  its  reversion  is  acquired  by  dockelin^  a 
judgment  rendered  on  contracts  entered  into  subsequent  to  May  i,  1877, 
unless  the  judgment  is  for  the  purchase-money  of  the  homestead,  or  for 
laborer's  or  mechanic's  lien  for  labor  and  work  thereon,  or  for  taxes. 
Markham  v.  Hicks,  90-204;  Utley  v.  Jones,  92-261. 

The  statute  of  limitations  does  not  run  against  a  debt  owing  by  a 
homesteader,  during  the  existence  of  his  interest  in  the  homestead,  pro- 
vided the  same  has  been  laid  off.     Morton  v.  Barber,  90-399. 

The  act  of  the  25th  of  March,  1870,  which  prohibits  the  sale  of  the 
reversionary  interest  in  land  charged  with  the  homestead  exemption, 
cannot  deprive  a  creditor  of  a  vested  right  acquired  by  docketing  his 
judgment  before  the  act  was  passed.     Lowdermilk  v.  Corpening,  92-333. 

llie  act  declaring  that  the  statute  of  limitations  shall  not  run  against 
any  debt  owing  by  the  homestead,  which  is  affected  by  the  act  forbid- 
ding the  sale  of  the  reversion  {Bat.  Rev.,  ch.  55,  J  26),  has  been  repealed, 
together  with  the  act  forbidding  such  sale  by  not  being  brought  for- 
ward in  The  Code  of  1883,  and  the  statute  begins  to  run  against  such 
debts  from  November  ist,  1883,  when  the  repealing  act  (The  Code)  went 
into  effect.     Cobb  v.  Hallyburton,  92-652. 

A  judgment  was  recovered  and  docketed  against  W.,  in  1877,  on  a  debt 
in  1874.  After  the  judgment,  in  the  same  year,  he  conveyed  his  lands, 
of  less  value  than  Ji,ooo,  to  purchasers  for  value;  in  1880  W.  died,  leav- 
ing no  widow  or  minor  children  surviving  him,  and  administration  was 
granted  upon  his  estate  in  the  same  year:  Held^  (i)  that  the  judgment 
was  a  lien  upon  the  lands  owned  by  W.  at  the  time  of  the  docketing 
thereof,  subject  to  his  right  to  a  homestead,  and  that,  upon  bis  death, 
the  creditor  might  enforce  that  lien  against  the  purchasers;  (2)  that  an 
action  commenced  in  1884  to  enforce  this  remedy  was  not  barred  by  the 
statute  of  limitations.     Rogers  v.  Kimsey,  101-559. 

A  judgment  is  now  a  lien  on  land  subject  to  homestead.  Jones  v.  Brit- 
tain,  102-166.  * 

Income,  acquisitionB  and  increase. — The  income  derived  from  a  home- 
stead, and  all  acquisitions  of  property  derived  from  such  income,  and 
the  natural  increase  of  personal  property  set  apart  as  the  personal  prop- 
erty exemption,  are  all  liable  to  sale  under  execution.     Bank  v.  Green, 

78-247. 

Sec,  502.    Sheriff  to  summon  appraisers.    1808-^9,  c.  137, 
S.2. 

Before  levying  upon  the  real  estate  of  any  resident  of 
this  state,  who  is  entitled  to  a  homestead  under  this  chap- 
ter, and  the  constitution  of  this  state,  article  ten,  the  sher- 
iff or  other  officer  charged  with  such  levy,  shall  summon 
three  discreet  persons  qualified  to  act  as  jurors,  to  whom  he 
shall  administer  the  following  oath  :  **I,  A  B,  do  solemnly 
swear  (or  affirm)  that  I  have  no  interest,  near  or  remote,  in 
the  homestead  exemption  of  C  D,  and  that  I  will  faithfully 
perform  the  duties  of  appraiser  (or  assessor,  as  the  case  may 
be)  in  valuing  and  laying  off  the  same  :  So  help  me,  God." 
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.  If  the  owner  doM  not  petition  Ibr  homeetead,  the  creditor  must  pay  the  feee 
ibr  the  allotment. — Where  the  owner  of  land  does  not  petition  for  a  home- 
stead, it  is  the  duty  of  the  officer  to  lay  it  ofif  at  the  expense  of  the  cred- 
itor, and  if  he  refuses  to  pay  the  fees,  the  officer  will  be  justified  in  refus- 
ing to  serve  the  process.  Lute  v.  Reilly,  65-20;  Taylor  v.  Rhyne,  65-530; 
Vannoy  v.  Hay  more,  71-128. 

Allotment  not  necessary  to  yeit  title.  —The  title  to  the  homestead  is  vested 
in  the  owner  by  the  constitution,  and  no  allotment  by  the  sheriff*  is  nec- 
essary to  vest  his  title  thereto.  Lambert  v.  Kinnery,  74-348;  Abbott  v. 
Cromartie,  72-222;  Lute  v.  Reilly,  65-20;  Crummen  v.  Bennett,  68-494; 
Duval  V.  Rollins,  71-248;  Littlejohn  v.  Egerton,  77-379;  Gheen  v.  Sum- 
mey,  80-187. 

But  the  allotment  is  necessary  to  ascertain  whether  there  is  an  excess 
subject  to  execution.     Lambert  v.  Kinnery^  74-348. 

Exceptions  to  appraisers. — An  objection  to  the  appraisers  or  any  one  of 
them  should  be  made  in  apt  time  to  the  sheriff,  and  if  not  allowed  by 
him,  then  by  application  to  the  township  trustees;  and  if  not  allowed  by 
them,  it  must  be  raised  by  petition  in  a  special  proceeding.  If  the  objec- 
tion is  not  made  in  apt  time,  it  is  held  to  be  waived.  Chambers  v.  Pen- 
land,  74-340. 

The  exception  to  the  qualification  of  an  appraiser  must  be  taken 
before  he  enters  upon  the  discharge  of  his  duty.     Burton  v.  Spiers,  87-87. 

It  must  appear  from  the  return  that  the  appraisers  were  sworn.— Persons 
appointed  to  lay  off  a  homestead  and  allot  personal  property  exemption, 
must  be  sworn,  and  it  must  appedr  affirmatively  from  their  return  that 
they  were  sworn;  and  they  must  make  such  a  descriptive  list  of  the  per- 
sonal property  as  will  enable  creditors  to  ascertain  what  property  is 
exempted;  and  when  these  requirements  are  not  complied  with,  their 
proceedings  may  be  treated  as  a  nullity  by  creditors.  Smith  v.  Hunt, 
68-482;  Coble  v.  Thom,  72-121. 

FaUnre  to  allot. — A  homestead  cannot  be  defeated  by  a  failure  of  the 
sheriff  to  have  it  laid  off  by  metes  and  bounds.     Littlejohn  v.  Egerton, 

77-379- 

Allotment  not  necessary,  when. — Where  land  is  subject  to  the  payment 
of  debts  against  which,  under  the  constitution,  the  right  of  the  home- 
stead does  not  prevail,  and  the  debtor  has  no  other  property  but  the 
land,  which  is  of  less  value  than  one  thousand  dollars,  the  sheriff  need 
not  have  the  homestead  laid  off  in  order  to  a  sale  under  execution.  And 
the  deed  of  the  sheriff  to  the  purchaser  in  such  case  is  not  affected  by 
his  failure  to  lay  off  the  homestead.     Miller  v.  Miller,  89-402. 

Note. — No  allotment  of  homestead  is  necessary  either  where  the  judg- 
ment is  on  a  debt  contracted  for  the  purchase-monev  of  the  homestead, 
or  for  a  debt  contracted  prior  to  the  adoption  of  the  homestead.  See 
cases  cited  under  {  501,  ante;  especially  Long  v.  Walker,  105-90,  in 
which  the  authorities  are  reviewed  and  the  doctrine  settled. 

Appraisers  summoned  by  constable. — A  constable  to  whom  an  execution 
from  the  court  of  a  justice  of  the  peace  has  been  delivered  may  summon 
appraisers  and  administer  to  them  the  prescribed  oath.  McAuley  y. 
Morris,  101-369. 

See.  503.    Duty  of  appraisers.    1868-^9,  c.  137, 8.  3. 

The  said  appraisers  shall  thereupon  proceed  to  value  the 
homestead,  with  its  dwelling  and  buildings  thereon,  and 
33 
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lay  off  to  said  owner  such  portion  as  he  may  select,  or  to 
any  agent,  attorney,  or  other  person  in  his  behalf,  not 
exceeding  in  value  one  thousand  dollars,  and  to  fix  and 
describe  the  same  by  metes  and  bounds. 

AUotment  too  vague. — ^The  aUotinent  of  *'  an  interest  of  |ioo  "  in  certain 
property  as  a  part  of  the  exetnption  is  so  Tague  and  indefinite,  that  it  is 
void.     Coble  v.  Thom,  72-121. 

AUotment  not  too  vague. — In  laying  off  a  homestead,  it  is  not  necessary 
for  the  appraisers  to  run  it  off  by  course  and  distance,  and  any  descrip- 
tion by  which  the  land  can  be  located,  is  a  compliance  wiUi  the  pro- 
visions of  the  statute.     Ray  v.  Thornton,  95-571. 

Allotment  must  be  in  severalty. — ^The  constitutional  provision  for  a  home- 
stead, and  the  statutes  enacted  in  pursuance  thereof,  require  a  specific 
allotment  of  the  homestead  in  severalty,  and  does  not  permit  any  com- 
munity of  interest  between  the  homesteader  and  the  purchaser  of  the 
excess.     Campbell  v.  White,  95-491. 

Xnet  be  allotted  in  realty,  and  not  in  its  proceeds. — Although  the  real 
property  of  a  judgment  debtor  is  incapable  of  division  the  court  has  no 
power  to  order  a  sale  of  the  land  and  a  payment  of  one  thousand  dol- 
lars out  of  proceeds  in  lieu  of  homestead.  Oakley  v.  Van  Xoppen, 
96-247;  Campbell  v.  Wliite,  95-491. 

Yalne  of  bnildingi  mast  be  incladed. — In  allotting  the  homestead,  the 
value  of  the  buildings  erected  on  the  land  must  be  considered  by  the 
appraisers,  for  the  homesteader  is  not  entitled  to  one  thousand  dollars 
worth  of  land,  and  also  the  buildings  which  may  be  on  it.  Ray  v. 
Thornton,  95-571. 

Debtor's  right  to  elect. — The  debtor's  choice  is  not  restricted  to  the  tract 
on  which  he  resides  nor  to  contiguous  tracts.     Mayho  v.  Cotten,  69-289. 

Where  a  iudgment  debtor  owns  several  town  lots,  some  of  which — 
including  that  whereon  is  his  dwelling  encumbered  by  prior  liens  (mort- 
gages) to  the  extent  of  their  full  value,  and  the  others  are  unencum- 
bered, he  has  the  right  to  have  his  homestead  allotted  from  the  unen- 
cumbered lands  without  reference  to  whether  they  embraced  his  dwell- 
ing and  other  buildings.     Flora  v.  Robbins,  93-38. 

Judgment  creditors  cannot  complain  of  the  homesteader's  election  to 
take  the  present  value  of  his  homestead.    Leak  v.  Gay,  107-482. 

Manner  of  allotment. — Method  of  procedure  in  allotting  homestead  sug- 
gested.    Burton  v.  Spiers,  87-87. 

Sec,  504.     Appraisers  to  make  return*     1868-*9,  c.   137f 
s.  4.    18869  c.  272. 

They  shall  then  make  and  sign  in  the  presence  of  the 
officer  a  return  of  their  proceedings,  setting  forth  the  prop- 
erty exempted,  which  shall  be  returned  by  the  officer  to 
the  clerk  of  the  court  for  the  county  in  which  the  home- 
stead is  situated  and  filed  with  the  judgment-roll  in  the 
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action,  and  a  minute  of  the  same  entered  on  the  judgment 
docket,  and  a  certified  copy  thereof  under  the  hand  of  the 
clerk  shall  be  registered  in  the  office  of  the  register  of 
deeds  for  the  county,  *'  and  said  officer  shall  likewise  make 
a  transcript  of  said  returns  over  his  hand  and  return  the 
same  without  delay  to  the  clerk  of  the  court  of  the  county 
from  whence  the  execution  issues,  and  said  clerk  shall 
likewise  file  and  make  a  minute  of  the  same  as  above 
directed,"  and  in  all  judicial  proceedings  the  original 
return  or  a  certified  copy  thereof  may  be  read  in  evidence. 

NoTB. — The  words  in  quotation  marks  were  inserted  in  this  section  by 
ch.  272,  acts  1885. 

Homeitead  not  subject  to  re-allotment. — If  a  homestead  has. been  regu- 
larly laid  ofif  it  cannot  be  re-allotted  at  the  instance  of  a  creditor  whose 
debt  was  at  that  time  in  existence,  except  in  case  of  fraud  or  irregu- 
larity.    Gully  V.  Cole,  96-447;  Ibid^  ^02-333;  Thornton  v.  Van  Story, 

107-331. 

QuarCy  as  to  the  equitable  remedy  which  creditors  might  have  if  the 
homestead  had  increased  in  value  since  its  allotment.  Gully  v.  Cole, 
96.447. 

Xeqniaites  Ibr  the  return.  ^Unless  appraisers  are  swofn,  and  also  return 
a  descriptive  list  sufficiently  definite  to  identify  the  property  set  apart, 
their  proceedings  are  a  nullity.    Smith  v.  Hunt,  68-482. 

Sec.  50S,  Levy  to  be  made  an  the  excess,  1868-'9,  c,  137 9  »•  />• 

The  levy  may  be  made  upon  the  excess  of  the  homestead 
not  laid  off  according  to  this  chapter,  and  the  officer  shall 
make,  substantially,  the  following  return  upon  the  execu- 
tion: **A  B,  C  D,  and  E  F  summoned  and  qualified  as 
appraisers  or  assessors  (as  the  case  may  be),  who  set  off  to 
X  Y  the  homestead  exempt  by  law.  Levy  made  upon  the 
excess." 

Land  should  not  be  sold  till  after  the  homestead  is  laid  off. — A  plaintiff,  after 
judgment  in  her  favor,  has  no  right  to  have  the  defendant's  land  sold 
without  first  having  his  homestead  laid  oiT.  .  The  excess  only,  after  a 
homestead  has  been  assigned  to  the  defendant,  is  subject  to  execution 
sale.     Waters  v.  Stubbs,  75-^8. 

Xf  land  is  sold  without  homestead  set  apart,  sheriff  most  execute  deed. — Where 
a  sheriff  has  sold  land  under  execution,  without  setting  apart  the  home- 
stead, the  purchaser  can  compel  him  to  convey  it.  But  this  would  not 
debar  the  defendant  in  the  execution  of  his  right  to  the  homestead. 
Scott  V.  Walton,  67-109. 
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Sale  inyalid  if  no  homestead  laid  off. — A  sale  without  laying  off  the  home- 
stead (except  in  cases  where  the  judgment  is  for  a  debt,  from  the  pay- 
ment of  which  the  homestead  is  not  exempt)  is  void,  and  passes  no  title 
to  the  land  or  to  the  reversionary  interest.     Mebane  v.  Layton,  89-396. 

If  it  appear  that  no  homestead  was  laid  off,  the  defendant  in  an  action 
brought  by  purchaser  at  execution  sale  may  take  advantage  of  it,  though 
not  pleaded.     Buie  v.  Scott,  107-181;  Mobley  v.  Griffin,  104-112. 

* 

Land  incapable  of  division. — Where  it  was  found  as  a  fact  that  the  land 
and  buildings  thereon,  in  which  the  homestead  was  claimed,  were  of  the 
value  of  Ji,2oo,  but  were  incapable  of  division,  it  was  erroneous  to  direct 
that  the  interest  therein,  proportionate  to  the  excess,  should  be  sold  and 
applied  to  the  payment  of  the  claims  of  the  execution  creditors.  Camp- 
bell V.  White,  95-491. 

Nor  can  the  court  order  the  whole  to  be  sold  and  {1,000  paid  on  the 
execution  out  of  proceeds;  Oakley  v.  Van  Noppen,  96-247;  though,  where 
the  whole  is  sold  under  a  debt,  against  which  the  homestead  was  not 
good,  the  court  will  treat  |i,ooo  of  the  surplus  as  a  homestead  against 
debts  contracted  since  the  adoption  of  the  constitution,  and  direct  its 
payment  to  the  homesteader.  Wilson  v.  Patton,  87-318;  Leak  v.  Gay, 
107-468. 

If  land  is  subject  to  a  mortgage.— Where  the  land  laid  off  as  a  homestead 
is  subject  to  a  mortgage,  no  question  affecting  the  rights  and  priorities 
of  the  mortgagee  can  be  raised  unless  he  is  a  party  to  the  action.  Ray 
V.  Thornton,  95-571. 

The  right  to  a  homestead  is  superior  to  the  eqXiitable  right  of  marshal- 
ling, and  where  there  is  one  mortgage  on  the  homestead  tract,  and  the 
same  mortgage  and  another  on  another  tract,  the  latter  mortgagee's 
right  to  have  the  assets  marshalled  is  inferior  to  the  debtor's  right  to  a 
homestead.     Butler  v.  Staiuback,  87-216;  Pope  v.  Harris,  94-62. 

The  excess  most  be  sold  in  a  pmdent  and  jost  manner. — It  is  the  duty  of  the 
sheriff  to  lay  off  the  homestead  of  the  defendant  in  execution  and  to 
sell  the  excess  in  a  prudent  and  just  manner.  The  sale  of  several  par- 
cels of  land  en  masse,  and  subject  to  the  lien  of  the  homestead,  can  be 
avoided  and  set  aside  by  any  creditor  not  present  nor  consenting  to  such 
sale.     Andrews  v.  Pritchett,  72-135. 

• 
Sec.  500.    Xo  elecHon  ;  appraisers  to  elect,    1808-^9 ,  c.  I'iT, 

a.O. 

In  case  no  election  is  made  by  the  owner,  his  agent, 
attorney,  or  anyone  acting  in  his  behalf,  of  the  homestead 
to  be  laid  off  as  exempt,  the  appraisers  shall  make  such 
election  for  him,  including  always  the  dwelling  and  build- 
ings used  therewith. 

Homesteader  mnst  elect  at  time  of  appraisal. — The  homesteader  should 
make  his  selection  at  the  time  of  the  appraisal  and  assignment,  and  ^ve 
notice  of  any  exception  to  the  action  of  the  appraisers  then,  or  within  a 
reasonable  time  thereafter,  and  before  sale.     Flora  v.  Robbins,  93-58. 

Sec,  507 •    Personal  property^  how  appraised;  how  return 
to  he  made.    1808-^9,  c.  137,  ss.  12, 13. 

Whenever  the  personal  property  of  any  resident  of  this 
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state  shall  be  levied  upon  by  virtue  of  any  execution  or 
other  final  process  issued  for  the  collection  of  any  debt,  and 
the  owner  or  any  agent,  or  attorney  in  his  behalf,  shall 
demand  that  the  same,  or  any  part  thereof,  shall  be  exempt 
from  sale  under  such  execution,  the  sheriff  or  other  officef 
making  such  levy,  shall  summon  three  appraisers,  as  here- 
tofore provided,  who,  having  been  first  duly  sworn,  shall 
appraise  and  lay  off  to  the  judgment  debtor  such  articles  of 
personal  property  as  he,  or  another  in  his  behalf,  may  select, 
and  to  which  he  may  be  entitled  under  this  chapter  and 
the  constitution  of  the  state,  in  no  case  to  exceed  in  value 
five  hundred  dollars,  which  articles  shall  be  exempt  from 
said  levy,  and  return  thereof  shall  be  made  by  the  apprais- 
ers, as  upon  the  laying  off  of  a  homestead  exemption. 

Appraisers  mnst  make  a  descriptiye  Hat. — The  freeholders  appointed  as 
appraisers  must  be  sworn,  and  it  must  appear  that  they  were  sworn;  and 
they  must  make  such  a  descriptive  list  of  the  personal  property  as  will 
enable  creditors  to  ascertain  what  property  is  exempt.  When  these 
requirements  are  not  complied  with,  their  proceedings  may  be  treated 
as  a  nullity  by  creditors.     Smith  v.  Hunt,  68-482. 

Betam. — A  return  of  the  appraisers  of  the  personal  property  set  apart, 
which  designates  it  with  sufficient  certainty,  is  all  that  the  statute 
requires.     Ray  v.  Thornton,  95-571. 

The  return  of  the  appraisers  of  personal  property  exemptions  should 
be  made  to  the  clerk  of  the  superior  court,  but  an  allotment  is  not  vitia- 
ted by  making  it  returnable  to  another  place.  The  court  has  power  to 
direct  the  return  shall  be  made  to  the  proper  officer,  and  it  should  exer- 
cise that  power  instead  of  dismissing  the  proceedings  for  defect  in  the 
return.     McAuley  v.  Morris,  101-369. 

Vot  good  against  debts  contracted  prior  to  the  adoption  of  the  personal  prop- 
erty exemption. — ^The  personal  property  exemption  is  only  such  as  was 
secured  to  the  debtor  by  the  law  in  force  at  the  date  of  the  contract. 
Carlton  v.  Watts,  82-212. 

NoTB. — See  the  divers  decisions  settling  this  as  to  "homestead,"  cited 
under  |  501,  ante. 

Set  apart  in  partnership  property,  when. — A  personal  property  exemption 
can  be  set  apart  in  partnership  property  with  the  consent  of  the  other 
partners,  but  not  otherwise.     Burns  v.  Harris,  67-140. 

And  such  consent  may  be  withdrawn  before  allotment.  Stout  v.' 
McNeill,  98-1. 

One  partner,  with  the  assent  of  the  other,  is  entitled  to  have  a  personal 

Eroperty  exemption  allotted  to  him  out  of  the  partnership  property 
efore  the  partnership  debts  are  paid,  and  it  is  immaterial  that  he  has 
individual  property  sufficient  to  make  up  the  exemption.  Scott  v. 
Kenan,  94-296. 
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A  partner  is  entitled  to  his  personal  property  exemption  out  of  tlie 
partnership  property  before  a  debt  due  by  him  individually  to  his  co-part- 
ner can  be  deoucted  therefrom,  on  a  settlement  of  the  partnership. 
Evans  v.  Bryan,  95-174. 

« . 

Liability  of  officer  tot  reftisal  to  set  apart. — An  officer  who  refuses  to  lay 
off  to  the  defendant,  upon  demand,  his  personal  property  exemption, 
and  levies  upon  the  personal  property,  is  guilty  of  a  misdemeanor.  State 
V.  Carr,  71-106. 

Passes  to  the  executor  or  administrator. — The  personal  property  exem|>- 
tion  does  not  pass  to  the  widow  and  children  at  death  of  the  person  enti- 
tled, but  to  the  personal  representative.  Johnson  v.  Cross,  66-167;  Welch 
V.  Macy,  78-240. 

The  personal  property  exemption  exists  only  during  the  life  of  the 
homesteader,  ana  after  his  death  his  widow  has  no  right  to  have  it  allot- 
ted to  her.    Smith  v.  McDonald,  95-163. 

Kay  be  renewed  firom  time  tio  time.^-The  allotment  of  exempted  prop- 
erty may  be  renewed  from  time  to  time,  so  as  to  keep  constantly  in  pos- 
session of  the  citizen  $500  worth  of  personal  property  for  the  comfort 
>and  support  of  himself  and  family.  Frost  v.  Nailor,  6B-325:  Campbell 
V.  White,  95-344. 

A  debtor  is  entitled  to  have  his  personal  property  exemption  ascer- 
tained up  to  and  immediately  before  the  sale.     Pate  v.  Harper,  94-23. 

Chose  in  action  may  be  allotted.— =A  chose  in  action,  if  selected  by  the 
owner,  may  be  allotted  as  part  of  the  personal  property  exemption. 
Prost  V.  Naylor,  68-325. 

Cannot  be  sold  under  an  attachment. — The  personal  property  of  a  resident 
of  this  state,  exempted  from  sale  under  execution,  cannot  be  sold  under 
process  of  attachment — Commissioners  v.  Riley,  75-144. 

Effect  of  a  sale  by  the  owner. — Personal  property  when  allotted  as  per- 
sonal property  exemption  can  be  sold  and  transferred  by  the  owner,  and 
does  not  become  liable  to  an  execution  against  him  while  in  the  hands 
of  the  purchaser;  nor  would  it  become  so  if  the  purchaser  rescind  the 
contract  and  return  the  articles.     Duval  v.  Rollins,  68-220. 

A  note  held  as  part  of  the,  personal  property  exemption  of  a  judg- 
ment debtor  loses  its  quality  of  exemption  when  assigned,  and  the 
assignee  holds  it  subject  to  the  counterclaim  of  judjjments  against  the 
assignor  owned  by  the  maker  of  the  note.  Lane  v.  Richardson,  iQ^-642. 

As  far  as  personal  property  is  concerned,  the  right  of  exemption  is 
personal  to  the  debtor,  and  it  loses  its  quality  of  exemption  as  soon  ss 
It  is  transferred,     /bid. 

Xxemption  not  frorftlted  by  a  Ihtndnlent  conveyance  of  property. — ^The  perr 
sonal  property  exemption  cannot  be  reached  by  execution  nor  forfeited 
by  any  attempt  to  make  a  fraudulent  conveyance.  Duval  v.  Rollins, 
71-218. 

Good  against  Judgments  for  tort. — The  personal  property  exemption  is 
good  against  a  judgment  rendered  in  actions  for  tort.  Del  linger  v.  Tweed, 
66-206  (Pearson,  C.  J.,  and  Rodman,  J.,  dissenting);  Gill  v.  Bdward,  Sj^-y^ 

Vot  good  agslnst  fines. ^The  personal  property  exemption  is  good 
against  a  judgment  for  a  fine  and  costs.    State  v.  Davis,  82-610. 

NoTB. — ^This  decision  was  rendered  on  the  former  statute  allowing 
an  insolvent  to  swear  out  if  he  had  *'no  property  above  exemptioot 
allowed  by  law."    The  next  legislature  (1881,  ch.  76)  amended  the  oath, 


CLARK'S  CODE  OF  CIVIL  /ROCEDURE.  5X9 

The  Code,  {2973,  so  as  to  allow  only  fifty  dollars  exemption.  The 
defendant  is  not  entitled  to  his  personal  property  or  homestead  exemp- 
tion when  imprisoned,  till  fine  and  cost  are  paid.    State  v.  Williams, 

97-414. 

By  ch.  191,  S3,  acts  1887,  an  additional  remedy  is  given  b^  directing 

that  a  judgment  for  a  fine  shall  be  docketed  and  become  a  lien  on  real 
estate  as  any  civil  judgment. 

Can  be  allotted  in  a  judgment. — ^Two  persons  having  docketed  judgments 
against  each  other  upon  a  motion  to  apply  one  to  the  other,  if  one  of 
the  parties  has  not  five  hundred  dollars  or  personalty  outside  the  judg- 
ment, the  same  would  be  a  part  of  his  .exemption,  and  could  not  be  so 
applied.  Duval  v.  Rollius,  71-218;  Crummen  v.  Bennet,  69-494;  Com- 
missioners V.  Riley,  75-144. 

Where  A  recovers  judgment  against  B,  who  subsequently  recovers  a 
judgment  against  A  npon  a  cause  of  action  existing  when  A*s  judgment 
was  taken,  but  which  was  not  pleaded  as  a  counterclaim,  A's  personal 
property  exemption  will  protect  his  judgment  from  being  credited  with 
the  amount  of  B's  judgment  upon  motion  made  to  that  efrect.  Curlee  v. 
Thomas,  74-51. 

Constitntioaal  amount  cannot  be  hiereased  nor  dindnished. — The  amount 
of  the  personal  property  exemption  and  homestead,  as  fixed  in  the 
constitution,  can  neither  be  increased  nor  diminished  by  the*legisla- 
ttire.  Wharton  v.  Taylor,  88-230.  {Overruling  Martin  v.  Hughes, 
67-293). 

Bight  to  exemptions  not  waived. — A  debtor  has  the  right  at  any  time 
before  sale  under  execution  to  demand  that  his  personal  property 
exemption  be  laid  off.  A  failure  to  make  such  demand  at  the  time  of  the 
levy  is  not  a  waiver  of  the  right.    Shepherd  v.  Mnrrill,  90-208. 

Vo  right  to  jnry  trial. --Questions  of  fact  arising  in  the  allotment  of 
property  exempt  from  execution  are  not  such  **  issues  of  fact "  as  entitle 
the  parties  to  a  trial  by  jury.     Beavans  v.  Goodrich,  98-217. 

Betnni  may  be  corrected. — If  property  belonging  to  the  judgment  debtor 
has  been  omitted  by  the  appraisers,  they  have  the  power  to  correct  the 
allotment     Pate  v.  Harper,  94-23. 

Sstoppel. — After  an  execution  has  been  returned  with  the  allotment  of 
the  personal  property  exemption,  it  becomes  an  estoppel  (Burton  v. 
Spiers,  87-87);  but,  as  long  as  the  process  remains  in  the  officer's  hands, 
such  allotment  is  in  fieri  and  may  be  corrected.     Pate  v.  Harper,  94-23. 

Property  embraced  in  an  unregistered  mortgage. — While  an  unre^stered 
mortga^  is  not  valid  as  to  third  parties,  yet  the  lack  of  registration  can- 
not subject  to  sale  under  execution  property  which  would  be  exempt  if 
there  were  no  mortgages.     Pate  v.  Harper,  94-23. 

Sec.  608.    Appraisers  to  take  an  oath;  fees  of,    ISSS^^O, 
e.  137,  8.14. 

The  persons  summoned  to  appraise  the  personal  property 
exemption  shall  take  the  same  oath  and  be  entitled  to  the 
same  fees  as  the  appraisers  of  the  homestead,  and  when 
both  exemptions  are  claimed  by  the  judgment  debtor  at 
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the  same  time,  one  board  of  appfaisers  shall  lay  off  both 
and  be  entitled  to  but  one  fee. 

See  Smith  v.  Hunt,  68-482,  and  Coble  v.  Thorn,  72-121,  cited  under 
\  502,  ante. 

Sec,  S00»     Tracts  not  contiguous  tnaf/  be  included  in  home^ 
stead.    ISOS-'O,  c.  137 9  •**•  ^5. 

Different  tracts  or  parcels  of  land  not  contiguous  may  be 
included  in  the  same  homestead,  when  a  homestead  of  con- 
tiguous lands  is  not  of  the  value  of  one  thousand  dollars- 
Tracts  not  contiguous. — A  homestead  may  be  assigned  in  tracts  of  land, 
not  contiguous.     Martin  v.  Hughes,  67-293;  McCracken  v.  Adler,  98-400. 

Homestesid  need  not  embrace  residence  if  homesteader  elect  another  tract. — 
The  owner  is  not  restricted  to  the  tract  on  which  he  resides,  nor  to  con- 
tiguous tracts,  in  the  selection  of  a  homestead.     Mayho  v.  Cotton,  69-289. 

»Sec.  510.    Coffs^  how  taxed  and  by  whotn  paid.    1808^*9, 

c.  i:i7f  s.  in. 

The  costs  and  expenses  of  appraising  and  laying  off  the 
homestead  or  personal  property  exemptions,  when  the  same 
is  made  under  execution,  shall  be  charged  and  included  in 
the  officer's  bill  of  fees  upon  such  execution  or  other  final 
process,  and  when  made  upon  the  petition  of  the  owner, 
they  shall  be  paid  by  such  owner,  and  the  latter  costs  shall 
be  a  lien  on  said  homestead. 

Hec.  511.     Homestead  and  personal  projpertf/  exewxption 
tnay  be  set  off  upon  2>etition.    ISOS-'O,  c.  137 9  s.  7* 

Whenever  any  resident  of  this  state  may  desire  to  take 
the  benefit  of  the  homestead  and  personal  property  exemp- 
tion as  guaranteed  by  article  ten  of  the  constitution  of  this 
state,  or  by  this  chapter,  such  resident,  his  agent  or  attor- 
ney, shall  apply  to  any  justice  of  the  peace  of  the  county 
in  which  he  resides,  and  said  justice  of  the  peace  shall 
appoint  as  assessors  three  disinterested  persons  qualified  to 
act  as  jurors,  residing  in  said  county,  who  shall,  on  notice, 
by  order  of  said  justice,  meet  at  the  applicant's  residence, 
and,  after  taking  the  oath  prescribed  for  appraisers  before 
some  officer  authorized  to  administer  an  oath,  lay  off  and 
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allot  to  the  appliciant  a  homestead  with  metes  and  bounds, 
according  to  the  applicant's  direction,  not  to  exceed  one 
thousand  dollars  in  value,  and  make  and  sign  a  descriptive 
account  of  the  same  and  return  it  to  the  office  of  the  regis- 
ter of  deeds. 

PetitloBer  liable  Ibr  costs.— If  the  homestead  is  laid  off  on  the  debtor's 
petition,  he  is  liable  for  the  costs  thereof.  If  he  does  not  petition,  the 
sheriff  must  have  it  laid  off  at  the  expense  of  the  creditor.  Lute  v. 
Reilly,  65-20. 

Can  only  be  cUdmed  where  there  is  a  preeent  right  of  occnpaney. — The  home- 
stead cannot  be  claimed  in  an  interest  in  the  land  unless  such  interest 
carries  with  it  present  right  of  occupancy.     Murchison  v.  Plyler,  87-79. 

Effect  of  allotment  of  homestead. — Where  land  was  acquired  and  marriage 
took  place  prior  to  March,  1867,  the  husband  may  convey  the  entire 
estate  without  the  concurrence  of  his  wife,  unless  he  has  voluntarily 
dedicated  the  property  to  the  purposes  of  a  homestead.  Bruce  v.  Strick- 
land, 81-267. 

The  assignment  of  homestead  does  not  constitute  color  of  title.  It  is 
not  a  conveyance,  nor  does  it  profess  to  pass  title  to  the  land,  but  simply 
attaches  to  the  existing  estate  of  the  homesteader  a  quality  of  exemption 
from  sale  under  execution.     Miller  v.  Miller,  89-402. 

Where  land  is  allotted  to  a  person  as  a  homestead  upon  his  own  peti- 
tion, it  is  a  dedication  of  it  by  him,  to  all  the  privileges,  uses  and  restric- 
tipns  of  a  homestead,  no  matter  at  what  time  the  title  was  acquired. 
Without  the  joinder  of  the  wife,  the  deed  of  the  husband  for  such  home- 
stead is  a  nullity,  since  the  constitution  of  1868.  Castleberry  v.  May- 
nard,  95-281. 

If  the  marriage  and  the  acquisition  of  the  land  were  both  prior  to  the 
constitution  of  1868,  and  the  husband  procured  a  homestead  to  be  allot- 
ted in  such  land,  or  an  allotment  has  been  made  in  which  he  acquiesced, 
then  the  wife's  right  to  a  homestead  would  have  arisen — subject  to  the 
rights  of  prior  creditors — which  could  not  be  divested  except  by  her  deed 
duly  executed.     Gilmore  v.  Bright,  10-382. 

If  allotment  is  defective. — When  the  assignment  of  homestead  is  defect- 
ive, in  that  it  does  not  set  out  the  metes  and  bounds  thereof,  the  supe- 
rior court  is  directed  to  appoint  commissioners  to  re-allot  the  homestead, 
Littlejohn  v.  Egerton,  77-379. 

Method  of  procedure. — Method  of  procedure  in  allotting  homestead  dis- 
cussed by  Smitli,  C.  J.     Burton  v.  Spiers,  87-87. 

Sec,  512,     A8S€H^or8  fo  set  apart  personal  property,  and 
return  the  same  to  register  of  deeds,    ISfiS^^fP,  c,  137 9  <».  S 

Said  assessors  shall  set  apart  of  the  personal  property  of 
said  applicant,  to  be  by  him  selected,  articles  of  personalty 
to  which  he  may  be  entitled  under  this  chapter,  not  exceed- 
ing in  value  the  sum  of  five  hundred  dollars,  and  make 
and  sign  a  descriptive  list  thereof,  and  return  the  same  to 
the  register  of  deeds. 
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lEoney  invMied  in  land. — Money  or  other  personal  property  invested  In 
the  purchase  of  land  is  thereby  converted  into  realty^  and  the  owner  is 
not  entitled  to  have  it  set  apart  to  him  as  **  personal  property  exemp- 
tion."   Dortch  V.  Benton,  98-190. 

In  partnarship  property.--A  member  of  a  partnership  has  a  right  to 
require  partnership  effects  to  be  first  applied  to  the  satisfaction  of  the 
partnership  indebtedness.  One  partner  is  not  entitled  to  have  his  per- 
sonal property  exemption  allotted  from  the  partnership  effects  without 
the  assent  of  his  co-partners.  Bums  v.  Hams,  67-140;  Scott  v.  Kenan, 
94-296;  Stout  v.  McNeill,  98-1. 

Such  consent  does  not  constitute  a  contract  between  the  partners*  and 
it  may  be  withdrawn  at  any  time  before  the  allotment  is  made.  Stent 
V.  McNeill,  98-1. 

See  2  507,  ante,  and  cases  there  cited. 

Sec*  513.    Begitder  to  indorse  on  return  the  date,  and  regis- 
ter  the  same.    ISHS-'B,  c.  137 f  s.  9. 

It  shall  be  the  duty  of  the  register  of  deeds  to  indorse  on 
each  of  said  returns  the  date  when  received  for  registration, 
and  to  cause  the  same  to  be  registered  without  unnecessary 
delay.  The  said  register  shall  receive  for  registering  the 
said  returns  the  same  fees  that  may  be  allowed  him  by  Idw 
for  other  similar  or  equivalent  services,  which  fees  shall  be 
paid  by  said  resident  applicant,  his  agent  or  attorney,  upon 
the  reception  of  said  returns  by  the  register. 

Seeond  anotmsnt  after  registratloii  of  the  first. — Where  a  homestead  has 
been  allotted,  the  return  of  appraisers  registered,  and  time  for  filine 
objection  passed,  a  second  allotment,  though  under  a  judgment  docketea 
since  the  nrst  allotment,  will  be  treated  as  void.   Thornton  v.  Van  Story, 

107-331- 

8ee»  514.     When  persons  die,  homestead  not  set  apart,  who 
may  have  the  satne  set  apart*    1868'*9,  e.  137$  s.  lO* 

If  any  person  entitled  to  a  homestead  exemption,  die 
without  having  had  the  same  set  apart,  his  widow,  if  he 
leave  no  children,  or  his  child  or  children  under  the  age  of 
twenty-one  years,  if  he  leave  such,  may  proceed  to  have 
said  homestead  exemption  laid  off  according  to  sections  five 
hundred  and  eleven  and  five  hundred  and  twelve. 

Sights  the  tame  as  if  homestead  had  been  laid  off  in  lifetime. — ^The  widow 
and  children  have  only  the  same  rights  of  homestead  as  if  the  husband 
and  father  had  not  neglected  to  have  his  homestead  laid  off  during  his 
life-time.     Gregory  v.  Ellis,  86-579;  McAfee  v.  Bettls,  72-28. 
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Ihity  of  adminlctraior  teUisf  Imd  to  mako  Mtoti. — Wbere  an  adtninistra- 
tor  sells  land  by  order  of  court  to  pay  debts  of  his  intestate,  he  mast  lay 
off  a  homestead  for  the  parties  entitled  thereto,  and  his  failnre  to  do  so 
cannot  deprive  them  of  the  homestead.    Allen  v.  Shields,  72-504. 

Bights  of  widow.— If  there  are  no  debts,  widow  cannot  have  homestead 
laid  off  to  her.     Hager  v.  Nixon,  69-108;  Watts  v.  Leggett,  66-197. 

A  widow  is  not  entitled  to  a  homestead  in  the  lands  of  her  hnsband  if 
he  die  leaving  children — minors  or  adults.  Wharton  v.  Leggett,  80-169; 
Hager  v.  Nixon,  69-108;  Saylor  v.  Powell,  90-203, 

A  widow  who  has  no  homestead  of  her  own,  is  entitled  to  h^ve  one 
allotted  to  her  out  of  the  lands  of  her  deceased  husband,  even  although 
homestead  was  allotted  to  him  during  bis  life,  but  it  is  otherwise  as  to 

gersonal  property  exemption,  which  expires  at  the  death  of  the  husband, 
mith  v.  McDonald,  95-163. 

A  widow  who  has  a  homestead  allotted  her  in  the  land  of  her  deceased 
husband  in  lieu  of  a  dower  is  tenant  for  life  thereof,  within  the  pnrview 
of  the  statute,  which  provides  that  **  a  person  seized  ♦  ♦  ♦  as  tenant 
for  life,"  who  shall  not,  within  one  year  after  sale  for  taxes,  redeem 
the  lands  sold,  shall  forfeit  to  the  person  next  in  title  his  or  her  right  of 
the  premises.    Tucker  v.  Tucker,  108-235. 

Bights  of  ehiUren. — Upon  the  death  of  a  man  seized  in  fee  of  land,  leav- 
ing a  widow  and  minor  children,  without  having  had  his  homestead  laid 
on,  the  double  rights  of  dower  and  homestead  do  not  attach  together 
simul  et  semel^  either  in  the  widow  or  widow  and  children,  but  dower 
haying  been  assigned  to  the  widow,  the  children  are  only  entitled  to  a 
homestead  sub  modo^  i,  ^.,  to  a  present  interest,  the  enjoyment  of  which 
is  postponed  till  the  death  of  the  dowress.  Watts  v.  Leggett,  66-197; 
Graves  v.  Hines,  108-262. 

Minors  are  entitled  to  have  the  homestead  set  apart  to  them  if  not 
allotted  during  the  father's  life- time,  but  not  the  personal  property 
exemption.    Welch  and  Macy,  71^-240;  Johnson  v.  Cross,  66-167. 

The  right  to  homestead  is  given  to  the  minor  children  of  an  insolvent 
father,  regardless  of  their  pecuniary  circumstances.    Allen  v.  Shields, 

7a-504. 

Where  the  owner  of  a  homestead  dies  leaving  children,  some  of  age 
and  one  a  minor,  the  homestead  estate  vests  alone  in  the  minor  child 
until  its  majority.    Simpson  v.  Wallace,  83-477;  Saylor  v.  Powell,  90-202. 

If  dsbtor  remoTO  from  tho  itato.— The  wife  and  children  only  succeed  to 
the  homestead  in  the  event  of  the  death  of  the  father  or  husband. 
They  are  not  entitled  to  it  after  his  removal  from  the  state,  though  they 
may  remain.     Pinley  v.  Saunders,  98-462. 

Homostoad  not  divested  by  payment  of  debts. — A  homestead,  whether 
laid  off  to  a  husband  in  his  life-time,  or  to  his  widow  (there  being  no 
children),  after  his  death,  cannot  be  divested  in  favor  of  the  heir  by  the 
release  or  extinguishment  of  the  deceased  husband's  debts.  Tucker  v. 
Tucker,  103-170. 

See.  61&.    How  petition  is  to  be  filed  and  adveriisetnen^ 
made.    1868-^9,  c.  137  f  8. 11. 

When  any  person  entitled  to  a  homestead  and  personal 
property  exemption  shall  file  his  or  her  petition  before  a 
justice  of  the  peace,  to  have  the  same  laid  off  and  set  apart 
under  the  four  preceding  sections,  the  said  justice  shall 
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make  advertisement  in  some  newspaper  published  in  the 
county,  if  there  be  one,  for  six  successive  weeks,  and  if 
there  be  no  newspaper  in  the  county,  then  at  the  court-house 
door  of  the  county  in  which  the  petition  is  filed,  notifying 
all  creditors  of  said  applicant  of  the  time  and  place,  when 
and  where  the  said  petition  will  be  heard ;  and  the  same 
shall  not  be  heard,  nor  any  decree  made  in  the  cause  in  less 
than  six  months  nor  more  than  twelve  months,  from  the 
day  of  making  advertisement  as  above  required. 

Sec,  iilG.    Lifibilitf/  of  officer  inaklng  levy 9  refHsing  orlneg^ 
lecting  to  lay  off  hoinesteuiL    1S08~^9,  c.  137 f  »•  17 • 

Any  officer  making  a  levy,  who  shall  refuse  or  neglect  to 
summons  and  qualify  appraisers  as  heretofore  provided,  or 
who  shall  fail  to  make  due  return  of  their  proceedings,  or 
who  shall  levy  upon  the  homestead  set  off  by  said  apprais- 
ers or  assessors,  (as  the  case  may  be,)  except  as  herein 
provided,  shall  be  liable  to  indictment  for  a  misdemeanor, 
and  he  and  his  sureties  shall  be  liable  to  the  owner  of  said 
homestead  for  all  costs  and  damages  in  a  civil  action. 

Misdemeanor. — An  officer  who  levies  upon  the  personal  property  of  the 
defendant  in  the  execution,  and  refuses  to  la}'  off  to  such  defendant 
upon  demand,  his  personal  property  exemption,  is  guilty  of  a  misde- 
meanor.    State  V.  Carr,  71-106. 

ibnercement. — The  provisions  of  the  exemption  laws  so  modify  chap. 
106,  'i  15,  Battle's  Revisal,  as  not  to  authorize  the  infliction  of  the  pen- 
alty therein  imposed  (an  amercement  of  jioo)  for  failure  to  have  in  court 
the  amount  of  an  execution  issued  upon  a  judgment  for  a  debt  con- 
tracted prior  to  1868,  when  the  judgment  debtor  has  no  property,  real 
or  pergonal,  in  excess  of  the  exemptions  allowed  by  the  constitution 
of  1868;  and  this  is  so  notwithstanding  such  exemptions  are  not  valid 
against  executions  for  such  debts.     Richardson  v.  Wicker,  80-172. 

Damages. — The  sale  under  execution  without  laying  off  homestead, 
being  void,  the  debtor  can  maintain  a  suit  upon  the  sheriff's  bond  only 
for  costs  and  damages  sustained — not  for  the  value  of  the  homestead. 
McCracken  v.  Adler,  98-400. 

Breach  of  bond. — An  unlawful  sale  by  a  sheriff  of  property  exempt 
from  execution,  is  a  breach  of  his  official  bond.  Hobbs  v.  Barefoot, 
104-224. 

Sale  void. — When  the  sheriff  sells  land  to  which  the  homestead  applies 
without  assigning  it,  the  sale  is  void.  Arnold  v.  Estes,  92-162;  McCracken 
v.  Adler,  98-400. 
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Sec.  517*    Liability  of  officer,  appraiser  or  assessor  con-' 
spiring  with  debtor.    1808-^9,  c.  137,  s.  IS. 

Any  ofiicer,  appraiser  or  assessor,  (as  the  case  may  be,) 
who  shall  wilfully  or  corruptly  conspire  with  any  judg- 
ment debtor  or  other  appraiser  or  assessor,  (as  the  case  may 
be,)  to  undervalue  the  homestead  or  personal  property 
exemption  of  such  debtor,  or  shall  assign  false  metes  and 
bounds,  or  make,  or  procure  to  be  made,  a  false  and  fraudu- 
lent return  thereof,  shall  be  liable  to  indictment  for  a  mis- 
demeanor, and  shall  be  answerable  to  the  judgment  credi- 
tor for  all  costs  and  damages  in  a  civil  action. 

Sale  may  be  set  aside. — It  is  the  duty  of  a  sheriff  to  lay  off  the  home- 
stead of  the  defendant  in  the  execution,  and  to  sell  the  excess  in  a  pru- 
dent and  just  manner,  so  as  to  realize  a  fair  price.  Where  a  sheriff 
sells,  at  the  instance  of  the  defendant,  several  parcels  of  land  en  masse 
and  subject  to  the  lien  of  the  homestead,  such  sale  is  fraudulent,  and 
may  be  avoided  by  a  creditor  of  such  defendant,  not  present,  nor  con- 
senting to  the  sale.     Andrews  v.  Pritchett,  72-135. 

Sec.  518,    Liability  of  officer,  appraiser  or  assessor  conspir- 
ing with  creditor.    186S-'0,  c.  137,  s.  19. 

Any  officer,  appraiser  or  assessor  who  shall  wilfully  or 
corruptly  conspire  with  any  judgment  creditor,  or  other 
apprai.ser  or  assessor,  to  overvalue  the  homestead  or  per- 
sonal property  exemption  of  any  debtor  or  applicant,  or 
shall  a.ssign  false  metes  and  boundaries,  or  make,  or  pro- 
cure to  be  made,  false  and  fraudulent  return  thereof,  shall 
be  liable  to  indictment  for  a  misdemeanor,  and  shall  be 
answerable  to  the  party  injured  for  all  costs  and  damages 
in  a  civil  action. 

Sec.  319.    Judgment  creditor  dissatisfied,  how  to  proceed. 
1883,  c.  357,  s.  1.    1885,  c.  347.    1887,  c  272,  s.  2. 

If  the  judgment  creditor  for  whom  levy  is  made,  or  judg- 
ment debtor  or  other  person  entitled  to  homestead  and  per- 
sonal property  exemption,  shall  be  dissatisfied  with  the 
valuation  and  allotment  of  the  appraisers  or  assessors  (as 
the  case  may  be),  he,  within  ten  days  thereafter,  or  any 
other  creditor  within  six  months,  and  before  sale  under 
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execution  of  the  excess,  may  notify  the  adverse  party  and 
the  sheriff  having  the  execution  in  hand,  and  file  with  the 
clerk  of  the  superior  court  of  the  county  where  the  said 
allotment  shall  be  made  a  transcript  of  the  return  of  the 
appraisers  or  assessors  (as  the  case  may  be),  which  they  or 
the  sheriff  shall  allow  to  be  made  upon  demand,  together 
with  his  objections,  in  writing,  to  said  return;  and  there- 
upon the  said  clerk  shall'  put  the  same  on  the  civil  issue 
docket  of  said  superior  court  for  trial,  at  the  next  'term 
thereof,  as  other  civil  actions,  and  such  issue  joined  shall 
have  precedence  over  all  other  issues  at  such  term;  and  the 
sheriff  shall  not  sell  the  excess  until  after  the  determina- 
tion of  said  action. 

Amendment  {acts  i88^y  ch.  347). 

When  an  increase  of  the  exemption,  or  an  allotment  in 
property  other  than  that  set  apart,  shall  be  demanded,  the 
party  objecting  shall,  in  his  objections,  specify  the  property 
from  which  the  increase  or  re-allotment  is  to  be  had.  If 
the  appraisal  or  assessment  shall  be  reduced,  the  jury  shall 
assess  the  value  of  the  property  embraced  therein;  if  in- 
creased, the  value  of  the  property  specified  in  the  objec- 
tions from  which  the  increase  is  demanded,  shall  also  be 
assessed;  but  if  the  allotment  shall  be  made  in  property 
other  than  that  first  set  apart,  the  jury  shall  assess  the  value 
of  the  property  so  allotted.  The  court  shall  appoint  three 
disinterested  commissioners  to  lay  off  and  set  apart  the 
homestead  and  personal  property  exemption  in  accordance 
with  the  verdict  of  the  jury  and  the  judgment  of  the  court, 
and  in  the  manner  prescribed  by  law.  The  commissioners, 
who  shall  be  summoned  by  the  sheriff,  shall  meet  upon  the 
premises,  and,  after  being  sworn  by  the  sheriff  or  a  justice 
of  the  peace  to  faithfully  perform  the  duties  of  appraisers 
(or  assessors,  as  the  case  may  be)  in  allotting  and  laying 
off  the  homestead  or  personal  property  exemption,  or  both, 
as  the  case  may  be,  in  accordance  with  the  verdict  and  judg- 
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ment  aforesaid,  allot  [and]  lay  off  the  same  and  file  their 
report  to  the  next  term  of  the  court,  when  the  same  shall 
be  heard  by  the  court,  upon  exceptions  thereto. 

Amendmenl  {acts  j88j^  ch.  272^  s.  2). 

Proinded^  that  the  ten  (10)  days  and  six  months  respec- 
tively shall  begin  to  run  from  the  date  of  the  filing  of  the 
return  of  the  valuation  and  allotment  of  the  appraisers  or 
assessors  by  the  officer  with  the  clerk  of  the  superior  court 
of  the  county  from  whence  the  execution  issues  as  pro- 
vided in  section  five  hundered  and  four  (504). 

If  no  oxceptioii  made  nor  appeal. — If  an  aUotment  of  homestead  under 
execution  is  made  without  exception  or  appeal  by  the  judgment  credi- 
tor it  is  an  estoppel  of  record  against  him.     Spoon  v.  Reid,  78-244. 

Ol^ection  must  lie  made  before  sale  of  excess. — The  application  for  a 
re-assessment  of  a  homestead  by  the  township  board  of  trustees  must  be 
made  before  the  sale  of  the  excess  by  the  sheriff.  Heptinstall  v.  Perry, 
76-190. 

This  section  exclusive. — An  allotment  of  the  homestead  or  personal 
property  exemption  cannot  be  attacked  collateraUy  by  the  judgment 
debtor,  or  anyone  claiming  under  him.  If  he  is  dissatisfied  therewith, 
lie  must  present  his  objections  in  the  manner  prescribed  by  the  statute. 
"Welch  V.  Welch,  101-565. 

Service  of  exceptions.  —  Notice  of  dissatisfaction  with  aUotment  of 
personal  property  exemption,  under  this  section,  cannot  be  served  by 
mail  or  given  orally,  but  proof  of  service  must  be  made  as  required  by 
\  228  of  The  Code.     Allen  v.  Strickland,  100-225. 

Must  be  filed  in  clerk's  office. — Exceptions  to  the  allotment  of  a  home- 
stead or  personal  property  exemptions,  in  all  cases,  must  be  filed  in  the 
office  of  the  clerk  of  the  superior  court  of  the  county  where  the  allot- 
ment is  made,  together  with  a  transcript  of  the  allotment  or  appraise- 
ment.    McAuley  v.  Morris,  101-369. 

Exceptions  only  to  valuation  and  allotment.— The  homestead  of  a  person, 
against  whom  there  is  a  docketed  judgment  and  several  subsequent  mort- 
gages of  record,  and  a  bond  for  title  covering  the  homestead  allotment, 
and  the  excess  above  it  levied  on,  was  allotted  to  him  by  appraisers,  and 
exceptions  thereto  were  filed.  There  were  no  exceptions  that  raised  the 
question  of  the  value  of  the  homestead  whether  or  not  it  was  worth 
more  than  $1,000:  Held^  (i)  there  was  no  issue  presented  which  it  was 
the  duty  of  the  court  to  pass  upon  in  this  proceeding;  (2)  the  equities 
between  the  parties  having  liens  on  the  lands  cannot  be  passed  upon  in 
an  appeal  from  the  appraisers.  Their  duties  extend  no  further  than  the 
valuation  and  allotment  of  the  homestead.     Aiken  v.  Gardner,  j 07-236. 

Bight  to  jniy  trial. — Where  the  debtor  designated  the  particular  land 
which  he  desires  to  have  allotted  him  as  "an  increase  of  exemption  " 
(under  ch.  347,  laws  1885),  and  the  creditors  assent  thereto,  neither  party 
can  demand  that  the  property  shall  be  valued  by  a  jury.  Beavans  v. 
Goodrich,  98-217. 
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Exceptions  too  late. — A  homestead  was  laid  off  to  a  judgment  debtor, 
with  which  he  was  dissatisfied,  after  the  repeal  of  the  act  allowing  an 
appeal  to  the  township  board  of  trustees.  He  might,  however,  have 
had  the  action  of  the  appraisers  reviewed  by  a  tecordari  or  by  a  motion 
in  the  cause,  which  he  did  not  do.  After  the  enactment  of  {  519  of  The 
Code,  the  homesteader  attempted  to  have  the  action  of  the  appraisers 
reviewed  under  the  provisions  of  that  section:  //  was  held^  that  he  had 
lost  his  remedy  by  the  failure  to  ttove  in  the  manner  allowed  by  law, 
before  the  sale  of  the  excess.     Hartman  v.  Spiers,  94-150. 

Sec»520,     When  exemption  fnade  or  allotted  on  petition; 
objection  thereto,  how  to  be  made. 

When  the  homestead  or  personal  property  exemption  is 
made  or  allotted  on  the  petition  of  the  person  entitled  thereto, 
any  creditor  may,  within  six  months  from  the  time  of  said 
assessment  or  appraisal,  and  upon  ten  days'  notice  to  the 
petitioner,  file  his  objections  with  the  register  of  deeds  of 
the  county  in  which  the  premises  are  situated,  and  the 
register  of  deeds  shall  return  the  same  to  the  clerk  of  the 
superior  court  of  said  county,  who  shall  place  the  same  on 
the  civil  issue  docket,  and  the  same  shall  be  tried  as  provided 
in  the  preceding  section  for  homestead  and  personal  prop- 
erty exemptions  set  off  under  execution. 

When  first  allotment  not  excepted  to.— No  valid  issue  as  to  the  value  of 
the  homestead  at  the  time  of  the  second  allotment  can  be  raised  by 
exceptions  of  creditors  thereto,  because  the  first  allotment  is  final. 
Thornton  v.  Van  Story,  107-331;  Gulley  v.  Cole,  96-447;  Ibid.,  102-333. 

Sec,  521.    Costs  of  re-assessntent,  how  paid. 

If  the  superior  court  at  term  shall  confirm  the  appraisal 
or  assessment,  or  shall  increase  the  exemption  allowed  the 
debtor  or  claimant,  the  levy  shall  stand  only  upon  the 
excess  remaining,  and  the  creditor  shall  pay  all  the  costs 
of  the  proceeding  in  court.  If  the  amount  allowed  the 
debtor  or  claimant  shall  be  reduced,  the  costs  of  the  pro- 
ceeding in  court  shall  be  paid  by  the  debtor  or  claimant, 
and  the  levy  shall  cover  the  excess  then  remaining. 

Most  await  final  judgment. — The  cost  of  this  proceeding  (under  2  519) 
must  await  the  final  judgment.     Beavans  v.  Goodrich,  98-217. 
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Sec,  522m     Undertaking  of  <ibJecior. 

The  creditor,  debtor  or  claimant  objecting  to  the  allot- 
ment made  by  the  appraisers  or  assessors  (as  the  case  may 
be)  under  execution  or  petition,  shall  file  with  the  clerk  of 
the  superior  court  an  undertaking  in  the  sum  of  one  hun- 
dred dollars  for  the  payment  to  the  adverse  party  of  such 
costs  as  shall  be  adjudged  against  him. 

Sec,  523.    Appraisal  or  assessment  fnay  be  set  aside^  for 
what. 

Any  appraisal  or  allotment  by  appraisers  or  assessors 
hereinbefore  provided  may  be  set  aside  for  fraud,  complicity 
or  other  irregularity;  but  whenever  any  allotment  or  assess- 
ment shall  be  made  or  confirmed  by  the  superior  court  at 
term  time,  as  hereinbefore  provided,  the  said  homestead 
shall  not  thereafter  be  set  aside  or  again  laid  off  by  any 
other  creditor. 

Vot  sufficient  ground. — An  aUotment  of  a  homestead  wiU  not  be  set  aside 
because  it  might  have  been  assigned  in  a  manner  more  convenient  to  the 
homesteader.     Ray  v.  Thornton,  95-571. 

The  omission  of  appraisers  to  insert  in  their  report  the  date  of  aUot- 
xnent  is  not  sufficient  ground  for  vacating  it.  Beavans  v.  Goodrich, 
98-217. 

Sec,  524,    Return  to  be  registered— forms. 

When  the  homestead  and  personal  property  exemption 
shall  be  decided  by  the  court  at  term  time,  the  clerk  of  the 
superior  court  shall  immediately  file  with  the  register  of 
deeds  of  the  county  a  copy  of  the  same,  which  copy  shall 
be  registered  as  deeds  are  now  registered  by  law;  and,  in 
all  judicial  proceedings,  the  original  or  a  certified  copy  of 
said  return  may  be  introduced  in  evidence. 

The  following  forms  shall  be  substantially  followed  in 
proceedings  under  this  chapter: 
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[No.   I.] 

Appraisers'  Return. 

i.  when  the  homestead  is  valued  at  less  than  one 
thousand  dollars,  and  personal  property  also 
appraised. 

The  undersigned  having  been  duly  summoned  and  sworn  to  act  as 
appraisers  of  the  homestead  and  personal  property  exemption  of  A.  B., 

of Township, County,  by  C.  D.,  sheriflF  (or 

constable  or  deputy,)  of  said  county,  do  hereby  make  the  following 
return:  We  have  viewed  and  appraised  the  homestead  of  the  said 
A.  B.,  and  the  dwellings  and  buildings  thereon,  owned  and  occu- 
pied by  the  said  A.  B.  as  a  homestead,   to  be  one  thousand  dollars,  ^or 

any  less  sum)  and  that  the  entire  tract,  bounded  by  the  lands  of 

and is  therefore  exempted  from  sale  under  execution  according 

to  law.  At  the  same  time  and  place  we  viewed  and  appraised  at  the 
values  annexed,  the  following  articles  of  personal  property,  selected  by 
said  A.  B.,  (here  specify  the  articles  and  their  value,  to  be  selected  bj- 
the  debtor  or  his  agent,)  which  M'e  declare  to  be  a  fair  valuation,  and 
that  the  said  articles  are  exempt  under  said  execution.  We  hereby  cer- 
tify that  we  are  not  related  by  blood  or  marriage  to  the  judgment  debtor 
or  the  judgment  creditor  in  this  execution,  and  have  no  interest,  near 
or  remote,  in  the  above  exemptions. 

Given  under  our  hands  and  seals,  this day  of i8 

O.  K 

L.  M 

R.  S 

The  above  return  was  made  and  subscribed  in  my  presence,  day  and 
date  above  given. 

C.  D Sheriff  (or  Constable.) 

[No.    2.] 

IL    PETITION  FOR  HOMESTEAD  BEFORE   A  JUSTICE  OF  THE 

PEACE. 


)  Before J.  P. 


In  the  matter  of  A.  B.  V 

J  County. 

A.  B,  respectfully  shows  that  he  (she  or  they,  as  the  case  may  be,)  is 
(or  are  entitled  to  a  homestead  exempt  from  execution  in  certain  real 
estate  in  said  county,  and  bounded  and  described  as  follows) :  (Here 
describe  the  property.)  The  true  value  of  which  he  (she  or  they,  as  the 
case  may  be)  believes  to  be  one  thousand  dollars,  including  the  dwelling 
and  buildings  thereon.  He  (she  or  they)  further  shows  that  he  (she  or 
they,  as  the  case  may  be,)  is  (or  are)  entitled  to  a  personal  property 
exemption  from  execution,  to  the  value  of  (here  state  the  value)  con- 
sisting of  the  following  property:  (Here  specify.)    He  (she  or  they,  as 
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the  case  may  be,)  therefore  prays  your  worship  to  appoint  three  disin- 
terested persons  qualified  to  act  as  jurors,  as  assessors,  to  view  the 
premises,  allot  and  set  apart  to  your  petitioner  his  homestead  and  per- 
sonal property  exemption,  and  report  according  to  law. 

[No.   3.] 

III,    FORM    FOR    APPRAISAL  OF  PERSONAL    PROPERTY 

EXEMPTION. 

The  undersigned  having  been  duly  summoned  and  sworn  to  act  as 

appraisers  of  the  personal  property  of  A.  B.,  of Township, 

County,  and  to  lay  off  the  exemption  given  by  law  thereto, 

by  C.  D.  (Sheriff  or  other  officer,)  of  said  county,  do  hereby  make  and 
subscribe  the  following  return: 

We  viewed  and  appraised  at  the  values  annexed,  the  following  articles 

of  personal  property  selected  by  the  said  A.  B.,  to-wit: 

which  we  declare 

to  be  be  a  fair  valuation,  and  that  said  articles  are  exempt  under  said 
execution. 

We  hereby  certify,  each  for  himself,  that  we  are  not  related  by  blood 
or  marriage  to  the  judgment  debtor  or  judgment  creditor  in  this  exe- 
cution, and  have  no  interest,  near  or  remote,  in  the  above  exemptions. 

Given  under  our  hands  and  seals,  this day  of ,  i8_-. 


O.  K. 
L.  M. 
R.  S. . 


L.  S. 
L.  S. 
L.  S. 


The  above  return  was  made  and  subscribed  in  my  presence,  day  and 
date  above  given. 

C.  D .Sheriff  (or  Constable). 

[No.  4.] 

IV.     CERTIFICATE  OF  QUALIFICATION  TO  BE  INDORSED  ON 

RETURN   BY  SHERIFF. 

The  within  named  B.  F,,  G.  H.  and  J.  R.  were  summoned  and  qualified 

according  to  law  as  appraisers  of  the exemption  of  the  said 

A.  B.,  under  an  execution  in  favor  of  X.  Y.,  this day  of , 

18 C.  D.  — Sheriff. 

[No.  5.] 

V.  MINUTE  ON  EXECUTION  DOCKET. 


.  Y 

vs. 
..  B 


} 


Execution  issued day  of _.,  18 

Homestead  appraised  and  set  off  and  return  made  -.  day  of  • —  18. 


I 
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TITLE  XII. 


OF  THE  COSTS  IN  CIVIL  ACTIONS. 


Section. 

525.  When  allowed  of  course  to  the 

plaintiff;  several  actions  on 
one  instrument 

526.  When  allowed  to  defendant 

527.  When  allowed  to  either  party 

in  the  discretion  of  the  court. 

528.  What  costs  allowed. 

529.  Interest,  when  allowed. 

530.  Interest  on  contracts,  except 

penal  bonds,  and  on  all 
judgments;  jury  to  distin- 
guish principal  from  in- 
terest. 

531.  In  judgments  final  by  default, 

interest  ascertained  by  clerk. 

532.  Costs,  how  to  be  inserted  in 

judgment;  i nterlocutory 
costs  adjusted. 

533.  Referee's  fees. 

534.  Costs  against  infant  plaintiff. 


Section. 

535.  Costs  in  action  by  or  against 
an  executor  or  administra- 
tor, trustee  of  an  express 
trust,  or  person  expressly 
authorized  by  statute  to  sue. 

536.  Costs  in  civil  actions  by  the 
state. 

537.  Costs  in  action  by  the  state  for 
a  private  person. 

538.  Costs  in  appeal  by  state  to  the 
supreme  court  of  the  United 
States. 

539.  Costs  against  assignee  after 
action  brought 

540.  Costs  on  appeals  generally. 

541.  Costs  in  special  proceedin|rs. 

542.  Costs  on  appeals  from  justices 
of  the  peace. 

543.  Judgment  for  costs  against 
plaintiff  and  sureties  on  fail- 
ure to  maintain  action. 


Sec»  52i%m     When  allowed  of  course  to  the  plaintiff;  several 
actions  on  one  instrmnent*    C  C«  P.*  s,  276* 

Costs  shall  be  allowed  of  course  to  the  plaintiff,  upon  a 
recovery,  in  the  following  cases : 

(i)  In  an  action  for  the  recovery  of  real  property,  or  when 
a  claim  of  title  to  real  property  arises  on  the  pleadings,  or 
is  certified  by  the  court  to  have  come  in  question  at  the 
trial ; 

CoBtB  against  losing  party. — No  part  of  the  costs  of  an  action  can  be 
taxed  against  the  party  recovering  judgment.    Wall  v.  Covington,  76-150L 

Note. — By  ch.  37,  acts  1887,  the  fees  of  referees  can  be  a/ljudged  in 
discretion  of  the  court.     See  J  533,  post. 

Proceeding  to  maJce  assets. — Where  defendants,  in  a  proceeding  to  make 
real  estate  assets,  set  up  title  to  the  land,  and  the  issue  is  found  against 
them,  all  the  costs  should  be  taxed  against  them,  except  that  of  filing 
the  petition.     Noble  v.  Koonce,  76-405. 

Costs  of  survey. — Costs  of  a  survey,  and  witness  fees  of  a  surveyor,  are 
taxable  against  losing  party.     Porter  v.  Durham,  79-596. 
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In  fbreelosnre  proceadingi. — Where  a  mortgagor  brought  an  action 
against  the  mortgagee  for  foreclosure  and  an  account  of  the  balance 
due  on  the  secured  debt,  and  of  the  rents  and  profits  received  by  the 
mortgagee  while  in  possession,  which  the  latter  resisted,  but  it  was  ascer- 
tained that  there  was  still  a  balance  due  the  mortgagee,  and  a  decree 
was  made  directing  the  land  to  be  sold,  if  the  said  balance  was  not  paid 
within  a  time  prescribed:  Held^  (i)  that  the  plaintiffs  were  entitled  to 
recover  their  costs  of  the  action;  (2)  that  if  the  plaintiffs  failed  to  pay, 
and  thereby  made  a  sale  necessary,  the  costs  thereof  should  be  deducted 
from  the  proceeds  of  sale.     Bruner  v.  Threadgill,  93-225. 

On  exception  to  award  of  arbitrator. — Where  a  party  attacks  the  validity 
of  the  arbitrator's  award,  and  the  court  find  error  therein,  but  npholds 
the  conclusion  reached  by  the  arbitrator,  costs  should  be  awarded  against 
the  party  objecting  to  the  award.     Knight  v.  Holden,  104-107. 

In  proeeedinga  to  enforce  Judgment. — The  plaintiff  recovering  judgment 
will  be  taxed  with  the  cost  of  an  unsuccessful  attempt  to  enforce  it. 
Norris  V.  Luther,  101-196. 

Where  the  plaintUT  fklli  in  his  original  cause  of  action. — Where  the  plain- 
tiff fails  in  his  original  action  he  cannot  recover  costs,  though  upon  the 
equity  set  up  by  defendant  he  obtains  a  different  remedy.  Currie  v. 
Clark,  101-32 1. 

When  tender  made, — Where  plaintiff  recovers  no  more  than  the  amount 
tendered  him  by  defendant  before  suit  was  brought,  and,  on  his  refusal 
to  accept  it,  the  latter  paid  it  into  court,  he  should  be  taxed  with  costs. 
Pollock  v.  Warwick,  104-638;  Murray  v.  Windley,  29-201. 

Section  does  not  apply. — ^This  section  does  not  cover  an  issue  of  devastavit 
vel  nan.    Mayo  v.  Jones,  78-406. 

Discussed. — See  a  very  full  discussion  of  the  principles  and  advantages 
of  this  title  by  Rodman,  J.,  in  Hyman  v.  Devereux,  65-588. 

(2)  In  an  action  to  recover  the  possession  of  personal 
property ; 

Flaintiff  encceseftil  ai  to  part. — If,  in  an  action  to  recover  personal  prop- 
erty, the  plaintiff  establishes  title  to  a  portion  of  the  property  which  has 
been  taken  and  delivered  to  him  under  claim  and  delivery  proceedings, 
he  will  be  entitled  to  judgment  for  his  costs.     Horton  v.  Home,  99-219. 

(3)  In  actions  of  which  a  court  of  a  justice  of  the  peace 
has  no  jurisdiction; 

lS74:'*5f  c.  119,  8.  2.    R.  C,  c.  31 9  8.  78. 

(4)  In  an  action  for  assault,  battery,  false  imprisonment, 
libel,  slander,  malicious  prosecution,  criminal  conversation, 
or  seduction,  if  the  plaintiff  recovers  less  than  fifty  dollars 
damages,  he  shall  recover  no  more  costs  than  damages. 
When  several  actions  shall  be  brought  on  one  bond,  recog- 
nizance, promissory  note,  bill  of  exchange,  or  instrument 
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in  writing,  or  in  any  other  case,  for  the  same  cause  of  action 
against  several  parties  who  might  have  been  joined  as 
defendants  in  the  same  action,  no  costs  other  than  disburse- 
ments shall  be  allowed  to  the  plaintiff  in  more  than  one  of 
such  actions,  which  shall  be  at  his  election,  provided  the 
party  or  parties  proceeded  against  in  such  other  action  or 
actions  shall  have  been  within  the  state  and  not  secreted 
at  the  commencement  of  the  previous  action  or  actions. 

Each  party  pays  Mb  own  costs,  when. — Where  the  plaintiff  in  slander 
recovers  less  than  the  amount  which  is  necessary  by  the  statute  to  carry 
costs,  the  defendant  does  not  recover  costs.  Bach  party  pays  his  own 
costs.     Coates  v.  Stephenson,  52-124. 

Sec*  520*    When  ailoived  to  defendant*    €•  C*  JP*,  8.  277. 

Costs  shall  be  allowed,  of  course,  to  the  defendant  in 
the  actions  mentioned  in  the  preceding  section,  unless  the 
plaintiff  be  entitled  to  costs  therein. 

Liability  of  prosecntion  bond. — The  prosecution  bond  is  to  indemnify  the 
defendant  against  such  costs  as  he  may  be  required  to  pay  during  the 
progress  of  the  action,  but  does  not  cover  the  plaintiff's  costs.  Swain 
V.  McCullock,  75-495. 

In  actions  to  recover  specific  sum. — When  the  action  is  at  law  to  recover 
a  specific  sum,  not  involving  any  equitable  element,  the  plaintiff,  failing 
to  establish  his  demand,  is  liable  for  costs.    Griffith  v.  Winborne,  105-403. 

In  actions  fbr  trespass  on  land. — In  an  action  for  trespass  on  land,  where 
the  issue  of  title  is  found  for  the  plaintiff,  but  the  jury  find  that  no  tres- 
pass was  committed,  the  defendant  recovers  costs.  Murray  v.  Spencer, 
92-264. 

Defendant  snccessftil  on  an  equitable  defence. — One  who  successfully  main- 
tains an  equitable  defence  against  the  recovery  of  land  on  the  bare  legal 
title  is  entitled  to  judgment  for  his  costs.  This  rule  is  not  varied  by 
ch.  139,  acts  1870-*!,  which  merely  prescribes  a  schedule  of  fees,  and  not 
which  of  the  litigants  shall  pay  them.  Vestal  v.  Sloan,  83-555;  Currie 
V.  Clark,  101-32 1. 

TJnsnccessftil  attempt  to  enforce  Judgment. — Where  plaintiff  fails  in  an 
attempt  to  enforce  his  judgment,  the  defendant  will  recover  the  costs  of 
the  proceeding.     Norris  v.  Luther,  ior-196. 

In  actions  against  vendee. — A  vendee  is  not  entitled  to  recover  costs  in 
an  action  to  force  him  to  perform  his  contract  and  pay  for  the  land,  if 
he  contests  the  case  and  aoes  not  make  a  deposit  of  the  amount  due, 
although  the  plaintiff  cannot  make  a  good  title  at  the  time  when  the 
action  is  commenced.  //  is  intimated,  that  the  vendee  could  recover  his 
costs  in  such  case,  if  he  made  a  deposit  of  the  balance  due,  and  accepted 
the  title  as  soon  as  the  vendor  had  perfected  it  Hobson  v.  Buchanan, 
96-444. 
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Former  practice. — Under  the  former  practice,  a  judgment  for  costs  could 
not  be  rendered  against  one  to  whose  use  o,  suit  was  brought.  Lea  v. 
Brooks,  49-423, 

Coneolidation  of  casee. — It  is  error  to  consolidate  cases  which  are  essen- 
tially different,  and  where  the  parties  are  not  the  same  in  each.  Cases 
in  which  consolidation  may  be  ordered  stated  by  Smith,  C.  J.  Hartman 
V.  Spiers,  87-28. 

Defendant  in  fbrma  pauperis. — One  who  is  allowed  to  defend  in  an  action 
to  recover  real  estate  without  giving  bond  (The  Code,  J  237),  is  not 
relieved  from  paying  costs,  and  may  recover  costs.  Justice  v.  Bddings, 
75-581;  Lambert  v.  Kinnery,  74-348;  Dempsey  v.  Rhodes,  93-120. 

Sec.  527 *     When  allowed  to  either  party  in  the  discretion  of 
the  court.    C.  C.  P.,  «.  27 S. 

In  other  actions,  costs  may  be  allowed  or  not,  in  the  dis- 
cretion of  the  court.  In  all  actions  where  there  are  several 
defendants  not  united  in  interest,  and  making  separate 
defences  by  separate  answers,  and  the  plaintiff  fails  to  recover 
judgment  against  all,  the  court  may  award  costs  to  such  of 
the  defendants  as  have  judgment  in  their  favor,  or  any  of 
them.  In  the  following  cases  the  costs  of  an  appeal  to  any 
court  shall  be  in  the  discretion  of  the  court : 

(i)  When  a  new  trial  shall  be  ordered; 

(2)  When  a  judgment  shall  be  affirmed  in  part,  and 
reversed  in  part. 

Bednced  judgment  on  appeal. — Where  a  party  appeals  from  a  judgment 
rendered  against  him,  and  a  redifced  judgment  is  rendered  against  him 
in  the  appellate  court,  he  must  be  adjudged  still  to  pay  all  the  costs. 
They  cannot  be  divided.  Costs  follow  the  verdict  and  judgment^  of 
course.     Railroad  v.  Phillips,  78-49. 

Discretionary  power  as  to  costs  exercised. — Where  there  was  error  in  the 
ruling  below,  but  the  judge  acted  in  conformity  with  a  military  order 
then  in  force,  each  party  will  pay  his  own  costs  in  the  appeal.  Mitchell 
V.  Henderson,  63-643. 

Ordinarily,  the  successful  party  is  entitled  to  the  costs  of  the  appeal, 
but  where  it  is  a  board  of  county  commissioners,  who,  throughout  the 
proceedings,  have  evinced  little  desire  to  discharge  their  duty,  and  have 
caused  a  delay  of  justice,  no  costs  will  be  allowed  them.  Sedberry  v. 
Com*rs,  66-486. 

When  a  new  trial  is  ordered,  costs  are  in  the  discretion  of  the  court, 
but  it  would  be  unreasonable  to  charge  a  plaintiff  who  has  submitted  to 
a  nonsuit  in  deference  to  the  erroneous  opinion  of  the  judge,  with  any 
portion  of  the  costs  necessarily  incurrea  in  its  correction.  Jones  v. 
Mial,  85-507. 

The  costs  in  an  action  to  annul  a  sale  of  land  and  set  up  an  equitable  title 
are  discretionary  with  the  court,  under  this  section,  and  each  party  is 
ordered  to  pay  his  own,  and  each  to  pay  one-half  of  the  allowance  to 
the  referee.     Gully  v.  Macey,  89-343. 
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In  actions  for  specific  performance. — In  an  action  for  specific  performance, 
and  in  other  actions  of  an  equitable  nature,  the  costs  are  m  the  discre- 
tion of  the  CDurt,  and  the  exercise  of  the  discretion  is  not  reviewable. 
Par  ton  v.  Boyd,  104-422;  Gully  v.  Macey,  89-343. 

In  actions  for  settlement  of  acconnts  of  executors  and  administrators. — In  an 
action  for  the  settlement  of  accounts  of  executors  and  administrators, 
where  there  are  separate  answers  and  defences,  and  the  interests  of  the 
defendants  are  conflicting,  the  adjustment  of  the  costs  is  in  the  discre- 
tion of  the  court  below,  and  its  judgment  will  not  be  disturbed  in  the 
supreme  court     Smith  v.  Smith,  101-461. 

In  contempt  proceeding^. — SembU,  that  costs  are  in  discretion  of  the 
court.     Kron  v.  Smith,  96-386. 

Case  remanded  by  the  supreme  court,  costs. — Where  a  case  is  remanded  by 
the  supreme  court  because  the  record  is  imperfect,  each  party  will  pay 
his  own  costs.     Bradley  v.  Jones,  76-294;  Gordon  v.  Sanderson,  83-1. 

^^  W  533  and  566,  post^  and  cases  cited. 

Sec.  528.     What  costs  €iUowed.    C.  C.  P.,  s.  279. 

To  either  party  for  whom  judgment  shall  be  given  there 
shall  be  allowed  as  costs  his  actual  disbursements  for  fees 
to  the  officers,  witnesses,  and  other  persons  entitled  to 
receive  the  same. 

Mortgagee. — A  mortgagor  applied  for  an  injunction  to  restrain  the  mort- 
gagee from  selling  under  'the  mortgage,  alleging  that  the  debt  secured 
was  usurious,  and  that  he  was  entitled  to  sundry  credits.  The  mort- 
gagee denied  the  usury,  but  the  issue  on  that  plea  was  found  against 
him:  //eld,  that  defendant  was  entitled  to  judgment  for  the  amount 
actually  due  on  the  mortgage  debt,  with  interest,  and  under  this  section 
(528)  for  costs.     Cook  v.  Patterson,  103-127. 

Counsel  ftes.— A  commissioner  appointed  to  make  sale  of  land  under  a 
decree  of  court,  will  not  be  allowed  any  extra  compensation '  for  his 
attorney's  fees,  where  it  appears  that  his  duties  are  simple,  and  it  is  not 
made  to  appear  that  the  services  of  counsel  are  necessary.  Gay  v. 
Davis,  107-269. 

Nor  will  the  court  make  an  allowance  for  counsel  fees.  Mordecai  v. 
Devereux,  74-673. 

An  administrator  is  not  entitled  to  be  allowed  counsel  fees  for  defend- 
ing an  action  by  next  of  kin  to  compel  him  to  final  settlement,  when  he 
unreasonably,  wilfully  and  dishonestly  delays  to  account  with  them. 
Allen  V.  Royster,  107-278. 

Witnesses. — The  manner  of  summoning  witnesses,  and  their  compen- 
sation, is  entirely  regulated  by  statute.  There  is  no  provision  in  our  law 
authorizing  the  taxation  as  costs,  of  the  fees  for  attendance  and  mileage 
of  witnesses  who  have  not  been  summoned,  nor  of  witnesses  who  have 
been  summoned,  but  who  are  non-residents;  Stern  v.  Herren,  101-516; 
nor  against  losing  party,  if  not  tendered.     Loftin  v.  Baxter,  66^340. 

While  not  more  than  two  witnesses  to  a  single  point  may  be  taxed 
against  the  losing  psivXy  in  a  civil  action,  the  liability  of  the  party,  who 
summoned  them,  for  their  compensation,  is  not  abridged.  State  v.  Mas- 
sey,  104-877. 
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Jadgment  fbr  costs  at  cliamben. — ^Whether  a  judge  can  grant  a  judgment 
taxing  a  county  with  the  payment  of  costs,  at  chambers  and  in  vacation, 
Qu4Ere,    State  v.  Ray,  97-510. 

Motion  to  retaz. — When  a  motion  to  retax  a  bill  of  costs  is  made  at  the 
next  term  after  judgment  is  entered,  it  is  error  for  the  judge  to  hold 
that  he  has  no  power  to  entertain  it.  Semble^  the  motion  could  be  made 
any  time  within  one  year  after  judgment.     In  re  Smith,  105-167. 

Xeferenoe  foes. — See  {  533,  posi^  and  cases  cited. 

Sec  &29»    Interest,  when  allowed,    C  C  P.,  8.  282. 

When  the  judgment  is  for  the  recovery  of  money,  interest 
from  the  time  of  the  verdict  or  report  until  judgment  be 
finally  entered  shall  be  computed  by  the  clerk  and  added 
to  the  costs  of  the  party  entitled  thereto. 

Interest  after  verdict. — Although  the  allowance  for  interest,  in  an  action 
for  damages  for  conversion  of  property,  is  discretionary  with  the  jury, 
yet,  after  the  verdict,  the  judgment  for  the  damages  assessed  bears  inter- 
est, and  this  is  so,  although  the  verdict  is  for  a  certain  sum  "without 
interest'*     Stephens  v.  Koouce,  103-266. 

Sec,  S30.  Interest  on  contracts,  except  peticU  bonds ^  and  on 
all  JudgtnetUs  /  Jiu*y  to  distinguish  principal  from  inter- 
e«t.  B.  t\,  c.  31,  s.  00.  1786,  c.  253,  s.  1.  1789,  c.  314, 
s.  4.    1807,  c.  721. 

All  sums  of  money  due  by  contract,  of  any  kind  what- 
soever, excepting  money  due  on  penal  bonds  shall  bear 
interest,  and,  when  a  jury  shall  render  a  verdict  therefor, 
they  shall  distinguish  the  principal  from  the  sum  allowed 
as  interest;  and  the  principal  sum  due  on  all  such  contracts 
shall  bear  interest  from  the  time  of  rendering  judgment 
thereon  until  it  be  paid  and  satisfied.  In  like  manner,  the 
amount  of  any  judgment  or  decree,  except  the  costs,  ren- 
dered or  adjudged  in  any  kind  of  action,  though  not  on 
contract,  shall  bear  interest  till  paid,  and  the  judgment 
and  decree  of  the  court  shall  be  rendered  according  to  this 
section. 

Intereet  from  date  of  Judgment. — A  judgment  in  favor  of  a  widow  against 
the  personal  representative  for  the  deficiency  in  her  *'  year's  support  '* 
bears  interest.    Long  v.  Long,  85-415. 

Where  a  definite  sum  is  ascertained  and  decreed  to  be  paid  to  a  dis- 
tributee on  a  settlement  of  an  estate,  the  amount  draws  interest  from 
the  date  of  such  decree  without  a  demand.     McRae  v.  Malloy,  87-196. 
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Interest  from  the  demand. — A  tenant  in  common,  in  an  action  by  his 
co-tenants  for  an  account  of  the  rents  and  profits,  is  chargeable  with 
interest  from  the  demand.    Jolly  v.  Bryan,  86-457. 

Interest  will  run  against  an  agent  who  has  received  money  for  his 
principal,  and  fails  to  pay  it  over,  from  demand.     Porter  v.  Grimsley, 

98-550. 

When  interest  and  principal  shonld  be  discriminated. — The  design  of  the 
law  is  to  allow  interest  on  the  principal  sum  from  the  date  of  the  judg- 
ment, where  principal  and  interest  are  discriminated  on  the  record,  or  it 
can  be  collected  from  an  inspection  of  it  what  the  principal  is,  interest 
should  be  calculated  on  that;  but  where  the  whole  sum  is  assessed  in 
damages,  the  jury  must  discriminate  between  principal  and  interest 
Deloach  v.  York,  10-36. 

Setnble. — Where  it  appears  that  the  payments  have  more  than  dis- 
charged the  interest,  the  judgment  need  not  distinguish  principal  and 
interist.     Hall  v.  Craige,  68-305. 

In  an  action  of  claim  and  delivery. — Interest  is  not  allowable,  as  a  matter 
of  law,  in  an  action  of  claim  and  delivery,  but  the  jury  may,  in  their 
discretion,  and  as  damages,  allow  interest  on  the  value  of  the  property 
from  the  time  it  was  taken.     Patapsco  v.  Magee,  86-350. 

Allowance  of  interest  not  discretionary,  when. — A  judge  has  no  right,  in 
an  action  for  debt,  to  leave  it  to  the  jury  to  give  the  plaintiff  interest,  or 
not,  as  they  should  think  proper,  but  should  instruct  them  that  if  they 
find  that  the  defendant  owes  the  principal  money  demanded,  the  plaintiff 
is  entitled  to  interest  from  the  tim^  it  was  due.     Barlow  v.  Norfleet, 

72-535- 
Where  the  jury  finds  that  the  defendant  owes  the  sum  demanded,  it  is 

not  necessary  for  the  jury  to  give  interest.     The  law  gives  it,  and  the 

court  is  authorized  to  enter  up  judgment  for  the  same,  with  interest 

thereon  from  the  day  it  became  due.     Farmer  v.  Willard,  75-401. 

Any  sum  of  money  due  by  contract  (except  penal  bonds)  bears  interest 

Brem  v.  Covington,  104-589. 

In  action  against  clerk. — In  an  action  to  recover  from  the  clerk  and  his 
sureties  moneys  received  by  him  in  his  official  capacity,  the  plaintiff  is 
entitled  to  interest  at  six  per  cent,  per  annum  from  the  time  of  its  receipt 
by  the  officer,  and  to  twelve  per  cent  from  the  time  of  demand  and 
refusal  to  pay.     Presson  v.  Boone,  108-78;  State  v.  Allen,  27-36. 

In  action  Ibr  waste. — The  jury  could  not  allow  damages  for  prospective 
waste,  but  damage  can  be  assessed  only  up  to  the  time  of  trial.  If  the 
life-tenant  should  allow  the  inheritance  to  sustain  further  injury  after 
the  time  of  trial,  damage  may  be  recovered  in  another  action.  Sherrill 
V.  Connor,  107-630. 

On  penal  bond. — Where  there  is  a  penal  bond  for  the  payment  of  money, 
interest  may  be  recovered  upon  the  sum  really  due  up  to  the  time  of 
payment,  even  after  judgment.     Trice  v.  Turrentine,  35-212. 

On  penalty. — The  penalty  of  $2,500  imposed  upon  sheriffs  and  tax-col- 
lectors for  failure  to  settle  with  the  county  treasurer  does  not  bear  inter- 
est until  after  judgment.     Davenport  v.  McKee,  98-5oa 

Where  nsarions  interest  was  not  excepted  to. — When  there  were  executed 
by  defendants  independent  collateral  covenants  intended  to  secure  the 
plaintiff  for  the  balance  found  to  be  due  for  advancements  made  by 
plaintiff  to  them,  and  it  appeared  that,  upon  such  advancements  and 
before  the  balance  had  been  as(fertained,  plaintiff  charged  them  usd- 
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rious  interest,  to  which  110  exception  was  made  at  the  time  of  the 
referee's  report  and  the  court's  confirmation  thereof:  Heldy  that  the 
judgment  of  the  court  that  the  plaintiff  recover  no  interest  on  balance 
found  to  be  due  was  error.     Bank  v.  Bobbitt,  108-525. 

See  Battle's  Digest,  vol.  i,  787-789;  vol^  4,  272-273. 

Sec.  531.    In  judgments  final  by  defauUf  interest  ascev" 
tained  by  clerk.    IT.  C^  c,  31,  8.  91,    1797,  c*  475,  «•  1. 

Whenever  a  suit  shall  be  instituted  on  a  single  bond,  a 
covenant  for  the  payment  of  money,  bill  of  exchange, 
promissory  note,  or  a  signed  account,  and  the  defendant 
shall  not  plead  to  issue  thereon,  upon  judgment,  the  clerk 
of  the  court  shall  ascertain  the  interest  due  by  law,  with- 
out a  writ  of  inquiry,  and  the  amount  shall  be  included  in 
the  final  judgement  of  the  court  as  damages,  which  judg- 
ment shall  be  rendered  therein  in  the  manner  prescribed  by 
the  preceding  section. 

Clerk  computM  the  interest. — In 'judgments  by  default  final,  the  clerk 
computes  the  interest.     Rogers  v.  Moore,  86-85, 

Error  in  compntatioii  corrected. — Where,  upon  a  judgment  by  default 
final  upon  a  specialty,  the  clerk  of  the  court  makes  an  error  in  the  cal- 
culation of  interest,  the  court  can  correct  the  mistake  at  anytime,  upon 
motion.     Grifl5n  v.  Hinson,  51-154. 

Defitnlt  final,  regular. — Where  the  action  is  for  a  sum  certain  which  the 
defendant  had  promised  to  pay  for  goods  sold  and  delivered,  and  the 
complaint  is  sworn  to,  a  judgment  by  default  final  can  be  taken  where 
a  frivolous  demurrer  is  filed.     Adrian  v.  Jackson,  75-536. 

Befimlt  final,  irregular. — Where  an  action  is  brought  upon  an  unliqui- 
dated account,  and  judgment  is  given  against  the  aefendant,  who 
appeals,  it  is  error  upon  a  default  in  the  appellate  court  to  give  judg- 
ment final  for  the  sum  recovered  below,  without  an  inquiry  if  damages. 
Hartsfield  v.  Jones,  49-309. 

In  an  action  sounding  in  damages  for  an  unliquidated  money  demand, 
a  judgment  by  default  final  is  irregular;  and,  on  motion,  will  be  set 
aside.     Moore  v.  Mitchell,  61-304. 

See  il  385  and  388,  anie,  and  cases  cited. 

Befiiiilt  and  inqoiry. — A  judgment  by  default  in  an  action  for  goods  sold 
and  delivered,  is  an  admission  of  a  cause  of  action,  and  entitles  the 
plaintiff  to  nominal  damages,  but  it  does  not  relieve  the  plaintiff  from 
the  necessity  of  proving  the  delivery  and  value  of  the  articles,  nor 
estop  the  defendant  from  disproving  the  delivery.  Parker  v.  Smith, 
64-291. 

'See  a  386  and  388,  ante^  and  cases  cited. 
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Sec.  532.  Cost»9  how  to  be  inserted  in  Juflgmeut;  interiocu-' 
tory  costs  adf  listed.    C.  C.  P.,  s.  283.    JSOy-^TO,  c.  192. 

The  clerk  shall  insert  in  the  entry  of  judgment  the  sum 
of  the  allowances  for  cost,  as  provided  in  this  Code,  the 
necessary  disbursements,  including  the  fees  of  officers 
allowed  by  law,  the  fees  of  witnesses,  the  reasonable  com- 
pensation of  commissioners  in  taking  depositions,  the  fees 
of  referees.  The  disbursements  shall  be  stated  in  detail. 
Whenever  it  shall  be  necessary  to  adjust  costs  in  any  inter- 
locutory proceedings,  or  in  any  special  proceedings,  the 
same  shall  be  adjusted  by  the  clerk  of  the  court  to  which 
the  proceedings  were  returned,  except  in  those  matters  in 
which  the  allowance  is  required  and  to  be  made  by  the 
judge. 

Taxed  by  clerk. — The  costs  are  taxed  by  the  clerk.  Hewlett  v.  Nutt, 
79-263. 

Supervised  by  the  court. — The  taxation  of  costs  by  the  clerk  is  subject  to 
the  supervision  of  the  court.  Where  a  party  is  apprehensive  that  the 
clerk  will  err  in  the  taxation  of  costs,  he  should  move  the  court  for 
special  directions  to  the  officer  as  to  taxing  the  costs.  Wooley  v.  Rob- 
inson, 52-30. 

Pallnre  to  a4Jiidicate  as  to  costs. — A  faUure  to  adjudicate  upon  the  ques- 
tion of  costs  does  not  affect  the  character  of  a  decree  as  a  final  one. 
Peterson  v.  Vann,  83-118. 

Apportionment. — The  apportionment  of  the  costs  among  the  several 
defendants  (or  plaintiffs)  liable  for  them  is  a  matter  of  discretion  in  the 
judge  below.     Wharton  v.  Gattis,  91-53. 

Sec.  533.    Referee^s  fees.    C.  C.  P.,  9.  285.    1889,  c.  37. 

The  fees  of  a  referee  shall  be  fixed  by  the  court  or  judge, 
unless  the  parties  themselves  shall  agree  upon  a  rate  of 
compensation.  Said  fees  shall  be  taxed  against  either 
party,  or  apportioned  among  the  parties  in  such  manner  as 
to  the  court  shall  seem  consonant  to  right  and  justice. 

Taxed  against  losing  party. — ^The  referee's  fees  are  a  part  of  the  costs, 
and,  like  all  other  costs,  must  be  taxed  against  the  losing  party.  Wall 
v.  Covington,  76-150;  Swain  v.  McCullock,  75-495;  Arrington  v.  Good- 
rich, 95-462. 

Where  the  reference  is  made  upon  the  demand  of  one  defendant  the 
admission  of  the  allegations  of  the  complaint  by  another  defendant  will 
not  relieve  the  latter  from  liability  for  the  costs  of  a  reference.  Whar- 
ton V.  Gattis,  91-53. 
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Where  there  is  a  fund  in  court,  which  is  afterwards  adjudged  to  belong 
to  the  plaintiff,  and  pending  the  controversy  an  order  is  made  allowing 
a  reference  fee  in  the  cause,  which  is  paid  out  of  the  fund,  and  the  final 
judgment  is  against  the  defendant  for  all  of  the  costs,  this  sum  so  paid, 
is  properly  taxed  in  the  costs,  and  must  be  paid  by  the  defendant  White 
V.  Jones,  94-411. 

Note. — ^The  last  paragraph  of  this  section,  which  places  the  taxation 
of  referee's,  fees  in  the  discretion  of  the  court,  was  added  1889,  ch.  37. 
The  above  decisions  were  all  made  prior  to  that  amendment. 

SeCy  also,  J  535,  (2)  posty  as  to  different  rule  as  to  reference  on  claims 
against  a  deceased  person. 

Sum  allowed. — ^The  sum  allowed  referee  is  in  the  discretion  of  the  court, 
and  not  subject  to  review.     Worthy  v.  Brower,  93-492. 

Sec,  S34.    Costs  against  infant  plaintiff.    C,  €•  P.,  s.  280. 

When  costs  are  adjudged  against  an  infant  plaintiff,  the 
guardian  by  whom  he  appeared  in  the  action  shall  be 
responsible  therefor. 


Hezt  friends. — But  "next  friends,"  unlike  the  guardian,  are  not  really 
parties  to  an  action.  Mason  v.  McCormick,  75-263;  George  v.  High, 
85-113;  Tate  V.  Mott,  96-19. 

And  cannot  be  taxed  with  costs,  unless  the  court  finds  that  he  offi- 
ciously procured  himself  appointed,  or  has  been  guilty  of  mismanage- 
ment or  bad  faith.     Smith  v.  Smith,  108-365. 


Sec*  f$35.  Costs  in  action  by  or  against  an  executor  or  ad" 
fninistrator,  trustee  of  an  express  trust,  or  a  person 
expressly  authorized  by  statute  to  sue,    C  C  JP.,  s,  287 • 

(i)  In  an  action  prosecuted  or  defended  by  an  executor, 
administrator,  trustee  of  an  express  trust,  or  a  person 
expressly. authorized  by  statute,  costs  shall  be  recovered  as 
in  action  by  and  against  a  person  prosecuting  or  defending 
in  his  own  right ;  but  such  costs  shkll  be  chargeable  only 
upon  or  collected  out  of  the  estate,  fund  or  party  represented, 
unless  the  court  shall  direct  the  same  to  be  paid  by  the 
plaintiff  or  defendant,  personally,  for  mismanagement  or 
bad  faith  in  such  action  or  defence. 

Former  practice. — Where  the  plea  of  "fully  administered*'  was  found 
for  the  defendant  and  a  judgment  quando  (under  the  old  system)  ren- 
dered for  the  plaintiff,  the  defendant  was  entitled  to  judgment  against 
the  plaintiff  individually  for  costs.  Lewis  v.  Johnston,  67-38;  Lewis  v. 
Johnston,  69-392;  Welborn  v.  Gordon,  5-502:  Battle  v.  Rorke,  12-228; 
Terry  v.  Vest,  33-65. 

Note. — These  decisions  are  based  upon  the  practice  before  the  adop- 
tion of  the  above  section. 
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Tnutee,  etc.,  not  taxable  personally  unless  guilty  of  mismuiagement  or  bad 
fiidtli. — A  trustee  cannot  be  taxed  personally  with  costs  unless  the  court 
adjudges  that  he  has  been  guilty  of  mismanagement  or  bad  faith  in  the 
action  or  defence.     Smith  v.  King,  107-273. 

In  proceedings  to  sell  lands  to  make  assets,  the  realty  is  liable  for 
costs  as  well  as  for  the  balance  of  the  judgment,  unless  the  court  which 
rendered  the  judgment  taxed  the  cost  against  the  executor  (or  adminis- 
trator) personally,  or  against  the  plaintiff.     Long  v.  Oxford,  10S-280. 

While  the  "next  friend"  is  not,  strictly  speaking,  a  party  to  the 
action,  and  generally  will  not  be  taxed  with  costs,  yet  where  the  court 
finds  the  fact  that  he  officiously  procured  his  appointment,  or  was  guilty 
of  mismanagement  or  bad  faith,  it  may  tax  ^im  with  costs.  Smith  v. 
Smith,  108-365. 

Counsel  fees,  etc.,  ont  of  ftind. — A  trustee  as  against  those  for  whose  bene- 
fit the  fund  is  created  will  be  allowed  payment  put  of  the  fund  for  such 
costs  and  expenses,  including  counsel  fees,  as  may  be  necessary  to  pro- 
tect it,  but  he  will  not  be  allowed  such  disbursements  against  one  who 
establishes  an  adversary  title  to  the  property.  Chemical  Co.  v.  John- 
son, 101-223. 

(2)  And  whenever  any  claim  against  a  deceased  person 
shall  be  referred,  the  prevailing  party  shall  be  entitled  to 
recover  the  fees  of  referees  and  witnesses,  and  other  neces- 
sary disbursements,  to  be  taxed  according  to  law. 

Sat  not  unless  defendant  reAise  to  refer  nnder  ^  1426,  or  unreasonably  delays 
payment.  The  Code,  §  1420. — When  payment  is  not  unreasonably  delayed 
or  neglected  by  the  administrator  or  executor,  and  he  has  not  refused 
to  refer  the  matter  in  controversy,  pursuant  to  The  C6de,  g  1426,  no  costs 
will  be  awarded  against  him.    The  Code,  1 1429;  Morris  v.  Morris,  94-613. 

Eleven  years'  resistance  of  a  just  claim  is  such  unreasonable  delay. 
Long  V.  Oxford,  104-408. 

•See  J8525,  526  and  533,  anle,  and  cases  cited. 

Sec^  536,    Costs  in  civU  actions  by  the  state,   €•  C«  P.,  s,  288, 

In  all  civil  actions  prosecuted  in  the  name  of  the  state  by 
an  oflScer  duly  authorized  for  that  purpose,  the  state  shall 
be  liable  for  costs  in  the  same  cases  and  to  the  same  extent 
as  private  parties.  If  a  private  person  be  joined  with  the 
state  as  plaintiff,  he  shall  be  liable  in  the  first  instance  for 
the  defendant's  costs,  which  shall  not  be  recovered  of  the 
state  till  after  execution  issued  therefor  against  such  pri- 
vate  party  and  returned  unsatisfied. 

If  subject  matter  disposed  of,  no  appeal  as  to  costs. — Where  upon  an  appeal 
to  the  supreme  court  it  appears  that  the  subject  matter  of  the  action 
has  been  disposed  of,  and  the  only  matter  involved  is  a  question  as  to 
costs,  the  appeal  will  be  dismissed.     State  v.  Railroad,  74-287. 
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Sec*  537 •    Cosisin  action  by  the  state  for  a  private  person, 
C.  C.  JP.,  s.  289. 

In  an  action  prosecuted  in  the  name  of  the  state  for  the 
recovery  of  money  or  property,  or  to  establish  a  right  or 
claim  for  the  benefit  of  any  county,  city,  town,  village, 
corporation  or  person,  costs  awarded  against  the  plaintiff 
shall  be  a  charge  against  the  party  for  whose  benefit  the 
action  was  prosecuted,  and  not  against  the  state. 

Sec,  538.    Costs  in  appeals  by  state  to  the  supreme  court  of 
the  United  States.    V.  C.  P.,  s.  289  (a).  1871-^2,  c.  20,  s.  1. 

In  all  cases,  whether  civil  or  criminal,  to  which  the  State 
of  North  Carolina  is  a  party,  and  which  may  be  carried 
from  the  courts  of  this  state,  or  from  the  circuit  court  of 
the  United  States,  by  appeal  or  writ  of  error  to  the  supreme 
court  of  the  United  States,  and  the  state  shall  be  adjudged 
to  pay  the  costs,  it  shall  be  the  duty  of  the  attorney  general 
to  certify  the  amount  of  such  costs  to  the  governor,  who 
shall  thereupon  issue  a  warrant  for  the  same,  directed  to  the 
state  treasurer,  who  shall  pay  the  same  out  of  any  moneys 
in  the  treasury  not  otherwise  appropriated. 

Sec.  539,  Costs  against  assignee  after  action  brought,   C,  C, 
P.,  s,  290, 

In  actions  in  which  the  cause  of  action  shall  become  by 
assignment  after  the  commencement  of  the  action,  or  in 
any  other  manner,  the  property  of  a  person  not  a  party  to 
the  action,  such  person  shall  be  liable  for  the  costs  in  the 
same  manner  as  if  he  were  a  party. 

Does  not  apply,  when. — This  section  does  not  apply  to  an  assignment  of 
a  cause  of  action  as  a  collateral  security  for  a  continuing  obligation  nor 
when  the  assignment  is  only  of  a  part  and  not  the  whole  of  the  cause  of 
action,  but  when  the  assignee  under  J  188  can  Ije  substituted  for  the 
original  plaintiff.     Davis  v.  Higgins,  92-203. 

AsBignment  by  plaintiff  sning  in  forma  pauperis. — Where  plaintiff  who 
sues  \n  forma  pauperis  assigns  the  cause  of  action,  the  assignee  must  be 
substituted  and  give  prosecution  bond  unless  similar  leave  is  granted 
dispensing  with  it.     Davis  v.  Higgins,  91-382. 
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Sec.  540,    Costa  on  appeals  generally*    Cl  C.  JP.f  s.  292.    «« 

On  an  appeal  from  a  justice  of  the  peace  to  a  superior 
court,  or  from  a  superior  court  or  a  judge  thereof,  to  the 
supreme  court,  if  the  appellant  shall  recover  judgment  in 
the  appellate  court,  he  shall  recover  the  costs  of  the  appel- 
late court  and  those  he  ought  to  have  recovered  below, 
had  the  judgment  of  that  court  been  correct,  and  also  res- 
titution of  any  costs  of  the  court  appealed  from  which  he 
shall  have  paid  under  the  erroneous  judgment  of  such 
court.  If  in  any  court  of  appeal  there  shall  be  judgment 
for  a  new  trial,  or  for  a  new  jury,  or  if  the  judgment 
appealed  from  be  not  wholly  reversed,  but  partly  affirmed 
and  partly  disaffirmed,  the  costs  shall  be  in  the  discretion 
of  the  appellate  court. 

Judgment  reduced  on  appeal. — ^Though  on  an  appeal  from  a  justice's 
court  the  judgment  is  reduced  by  allowing  the  defendant  a  credit 
claimed  and  denied  below  (which  was  the  sole  ground  of  the  appeal), 
if  the  plaintiff  recovers  judgment  or  any  amount  he  is  entitled  to  costs. 
Kincaid  v.  Graham,  92-154.     See  ??  565  and  566,  post. 

Cost  of  unnecessary  matter. — An  appellant,  though  awarded  a  new  trial, 
will  be  taxed  with  the  costs  of  unnecessary  matter  sent  up  with  the 
transcript.    Kivett  v.  McKeithan,  90-106;  Tobacco  Co.  v.  McElwee,  95-71. 

See  Rule  22  of  supreme  court,  post^  and  cases  cited. 
Sec,  541.    Coats  in  special  proceeding.    C,  C,  P.,  s.  294. 

The  cost  in  special  proceedings  shall  be  as  herein  allowed 
in  civil  actions,  unless  where  otherwise  specially  provided. 

Ab  in  civil  actions. — Costs  in  special  proceedings  are  allowed  as  in  civil 
actions.  Mayo  v.  Jones,  78-406. 

When  title  pnt  in  issue  in  proceedings  to  make  real  estate  assets, — In  a  pro- 
ceeding to  make  real  estate  assets,  where  the  defendants  set  up  title  to 
the  land  in  controversy,  which  issue  is  found  against  them,  the  costs  of 
the  proceeding,  except  those  of  filing  the  petition,  are  taxable  against 
the  defendants.     Noble  v.  Koonce,  76-405. 

Sec.  542.    On  appeals  from  Justices  of  the  peace.    C.  C.  I*., 
s.  295. 

After  an  appeal  from  the  judgment  of  a  justice  of  the 
peace  shall  be  filed  with  a  clerk  of  a  superior  court,  the 
costs  in  all  subsequent  stages  shall  be  as  herein  provided 
for  actions  originally  brought  to  the  superior  court 
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Court  may  require  prosecution  bond. — ^Upon  an  appeal  from  a  justice's 
judgment,  the  court  has  discretion  to  require  the  plaintiff  to  give  bond 
for  costs  or  not.     Smith  v.  Railroad,  72-62;  Lea  v.  Brooks,  49-423. 

See  I  564,  post. 

Sec.  4i43.  Judgment  for  confft  against  plaintiff'  and  tturetg 
on  failure  to  fnaintain  action,  K.  C,  c.  31,  a.  12G*  1S31, 
c.  40,  H»,  1,2, 

Whenever  an  action  shall  be  brought  in  any  court  in 
which  security  shall  be  given  for  the  prosecution  thereof, 
or  when  any  case  shall  be  brought  up  to  a  court  by  an 
appeal  or  otherwise,  in  which  security  for  the  prosecution 
of  the  suit  shall  have  been  given,  and  a  judgment  shall 
be  rendered  against  the  plaintiff  for  the  costs  of  the 
defendant,  the  appellate  court,  upon  motion  of  the  defend- 
ant, shall  also  give  judgment  against  the  surety  for  said 
costs,  and  execution  may  issue  jointly  against  the  plaintiff 
and  his  surety. 

See  ?  209,  ante. 

t 

TITLE  XIII. 
OF  APPEAL  IN  CIVIL  ACTIONS. 


Section. 


544. 


Writs  of  error  abolished  and 
appeals  substituted. 

545.  Writs  of  certiorari^  recordari 

and  supersedeas. 

546.  Orders  made  out  of  court,  how 

vacated  or  modified. 

547.  Who  may  appeal. 

548.  Appeal,  in  what  cases  may  be 

taken. 

549.  When    taken,  execution   not 

suspended,  when. 

550.  Appeals  to  be  entered  by  clerk 

on  judgment  docket;  case, 
how  stated  and  settled. 

551.  Clerk  to  make  copy  of  judg- 

ment-roll, and  send  to  clerk 
of  supreme  court. 

552.  On  appeal,  security  must  be 

given  or  deposit  made,  un- 
less waived. 

553.  Appeal  in  forma  pauperis. 
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Section. 

554.  On  judgment  for  money,  se- 

curity to  stay  execution ; 
new  undertaking,  on  sure- 
ties ibecoming  insolvent ; 
perishable  property  may  be 
sold. 

555.  If  judgment  be  to  deliver  doc- 

ument or  personal  property, 
it  must  be  deposited  or  se- 
curity be  given. 

556.  If  to  execute  conveyance,  it 

must  be  executed  and  de- 
ponited. 

557.  Security  where  judgment  is 

to  deliver  real  property,  or 
for  a  sale  of  mortgaged 
premises. 

558.  Stay  of  proceedings  upon  se- 

curity being  given. 

559.  Undertaking  may  be  in  one 

instrument  or  several. 
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Section. 

560.  Sureties  to  justify,  or  under- 

taking of  no  effect. 

561.  Undertaking    must    be    filed 


Section. 

565.  Appeals  from  a  justice  to  be 
tried  at  first  term  of  court; 
judgment  against  party  cast 


with  clerk.  |  ancT  his  sureties ;    how   to 


562.  Intermediate  orders  affecting 

the   judgment  may  be  re- 
viewed on  appeal. 

563.  Judgment  on  appeal;  restitu- 


have  amount  of  judgment 
ascertained  in  case  of  de- 
fault 
566.  If  plaintiff  appeal  and  do  not 
tion;    undertakings  on  ap-  recover  a  greater  sum,  he 

peals  and  writs  of  certiorari.  shall  not  recover  costs,  but 

564.  On  appeal,  or  recordari  of  de-  '  be  liable  to  pay, 

fendant  from  justice's  judg- 
ment,   court    may    compel   I 
plaintiff  to  secure  costs.         I 

Hec.  S 44,    Writs  of  error  abolished ^  a u  d  appeals  sabstit tttedL 
C.  C.  P.,  «•  296. 

Writs  of  error  in  civil  actions  are  abolished;  and  the  only 
mode  of  reviewing  a  judgment  or  order  in  a  civil  action 
shall  be  that  prescribed  by  this  title. 

Appeal  must  be  to  the  next  term  of  the  appellate  court.  —An  appeal  must  be 
brought  to  the  next  term  of  the  appellate  court  after  it  is  taken.  Smith 
V.  Lyon,  82-2;  State  v.  Hawkins,  72-180;  Brown  v.  Williams,  83-684; 
Howerton  v.  Henderson,  86-718;  Hahn  v.  Latham,  87-192;  State  v. 
O'Kelly,  88-609;  Collins  V.  Faribault,  92-310;  Pitman  v.  Kimberly,  92-562; 
Ofl&ce  V.  Bland,  90-6;  Suiter  v.  Brittle,  90-19;  State  v.  James,  108-792. 

An  appeal  taken  from  a  superior  court  held  during  a  term  of  the 
supreme  court  is  docketed  in  time  if  docketed  at  the  next  ensuing  term 
of  the  supreme  court.     Howerton  v.  Henderson,  86-718. 

When  an  action  is  tried  so  short  a  time  before  a  term  of  the  supreme 
court  that  the  appeal  cannot  be  docketed,  after  giving  the  statutory  time 
for  perfecting  an  appeal,  before  the  close  of  the  call  of  the  district  to 
which  it  belongs,  it  may  be  docketed  at  the  next  term.  Gregory  v. 
Hobbs,  92-39,  construed  and  approved;  Pritchard  v.  Avery,  106-344. 

Practice  as  to  docke1|ng  appeals  sommariied. — Practice  as  to  docketini^ 
appeals  summarized  and  fully  stated.  Porter  v.  Railroad,  106-478.  See 
Rule  5  of  the  Supreme  Court,  post, 

Suhstitate  ibr  writ  of  error. — Appeals  are  by  this  section  substituted  for 
writs  of  error.     Lynn  v.  Lowe,  88-478. 

Sec,  54ii.     Writs  of  certiorari,  recordari  and  supersedeas* 
1874''i%,  c.  109. 

Writs  of  certiorari^  recordari ^.wd,  supersedeas  are  hereby 
authorized  as  heretofore  in  use  The  writs  of  certiorari zxA 
recordari^  when  used  as  substitutes  for  an  appeal,  may  issue 
when  ordered  upon  the  applicant  filing  a  written  under- 
taking for  the  costs  only;  but  the  supersedeas^  to  suspend 
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execution,  shall  not  issue  until  an  undertaking  is  filed,  or 
a  deposit  made  to  secure  the  judgment  sought  to  be  vacated, 
as  in  cases  of  appeal  where  the  execution  is  stayed. 

Certionuri  will  lie  m  a  substitute  ibr  an  appeal. — Where  the  party  swears 
that  a  judgment  by  default  was  taken  at  the  appearance  term  against 
him,  that  he  was  prevented  from  attending  by  a  violent  attack  of  illness, 
that  his  application  to  set  aside  the  judgment  made  at  the  term  was 
refused,  and  that  he  has  a  meritorious  defence  to  the  action,  a  certiorari 
will  be  granted.     Dyer  v.  Rich,  4-610. 

Where  the  appellant  is  defeated  of  his  appeal  by  the  negligence  or 
omission  of  the  clerk,  by  the  action  of  the  judge,  or  of  the  adverse  party, 
he  is  entitled  to  a  certiorari.  Mora  v.  Scales,  9-364;  Murray  v.  Shanklin, 
20-276;  Reade  v.  Hamlin,  61-128;  Skinner  v.  Maxwell,  67-257. 

Where  a  party  is  deprived  by  the  fraud  or  contrivance  of  the  adverse 
party,  either  of  his  opportunity  to  defend  or  of  appealing,  certiorari  lies. 
Bledsoe  v.  Snow,  48-99;  Lunceford  v.  McPherson,  48-174. 

Where  the  person  really  interested  in  a  suit  in  equity  is  a  feme  covert^ 
and  her  husband,  who  had  joined  in  the  suit,  was  absent  at  the  trial  upon 
representation  of  counsel,  who  assured  him  that  his  presence  was  not 
necessary,  and  the  counsel  failed  to  procure  surety  for  the  appeal,  and 
there  are  merits  in  the  case,  a  certiorari  will  lie.     McLeran  v.  Jones, 

56-195- 
Where  an  appeal  is  prayed,  but  the  appellant  is  prevented  by  illness 

from  perfecting  it  in  time,  a  certiorari  lies.     Sharpe  v.  McElwee,  53-115. 

Where  a  party  is  defeated  of  his  appeal  by  the  neglect,  omission  or 
delay  of  the  clerk,  or  by  the  contrivance  of  the  opposite  pai^y,  or  by  the 
improper  conduct  of  the  court,  he  is  entitled  to  a  certiorari.  Chambers 
V.  Smith,  2-366;  Baker  v.  Halstead,  44-41;  McConnell  v.  Caldwell,  51- 
469;  Steele  v.  Harris,  4-636;  Brooks  v.  Morgan,  27-481.  And  this  with- 
out reference  to  merits.     Collins  v.  Nail,  14-224. 

If  a  party  is  deprived  of  an  appeal  without  his  laches^  he  is  entitled  to 
a  certiorari  as  a  substitute  for  an  appeal.     Skinner  v.  Maxwell,  67-257. 

Though  an  appeal  may  be  brought  up  in  spite  of  the  prohibition  of  a 
judge,  yet,  as  the  practice  has  been  so  uniformly  the  other  way,  the 
court  would  not  feel  at  liberty  to  refuse  a  party  a  certiorari^  as  a  substi- 
tute for  the  remedy  of  which  he  had  been  deprived.     Ibid. 

Where  there  is  an  oral  agreement,  not  denied,  to  waive  Code  time,  a 
certiorari  lies.    Walton  v.  Pearson ,  82-464. 

Lies  where  a  party  is  deprived  of  his  appeal  by  the  declarations  or 
conduct  of  the  adverse  party.  Walton  v.  Pearson,  83-309;  Briggs  v. 
Pearson,  98-454. 

Lies  where  the  appeal  is  lost  by  appellee's  failure  to  have  the  judg- 
ment properly  prepared  and  entered.     Syme  v.  Broughton,  84-114. 

Lies  where  appeal  is  lost  by  appellee's  consenting  to  extend  time,  and 
delay  is  caused  by  appellee's  negligence,  Parker  v.  Railroad,  84-118; 
Collins  V.  Faribault,  94-310;  Mott  v.  Ramsay,  91-249. 

Lies  where  the  appeal  was  not  docketed  in  time  at  the  next  ensuing 
term  of  the  supreme  court  by  reason  of  the  unexpected  illness  of  the 
clerk  of  the  superior  court;  Howerton  v.  Henderson,  86-718;  or  in  con- 
sequence of  illness  of  his  counsel.     Mott  v.  Ramsay,  90-372. 

Lies  where  the  erroneous  ruling  of  the  judge,  that  time  could  be  g^ven 
to  perfect  an  appeal  in  forma  pauperis^  prevented  the  appellant  from 
immediately  proceeding  to  perfect  his  appeal.     Stell  v.  Barham,  86-727. 

Lies  where  the  conversation  and  correspondence  between  the  parties 
as  to  extending  the  time  to  perfect  the  appeal,  reasonably  had  the  effect 
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of  misleading  the  appellant,  and  there  is  no  material  conflict  in  the 
statements  contained  in  the  affidavits  filed  by  both  parties.  Parker  v. 
Railroad,  87-118. 

Certiorari  will  be  granted  where  the  applicant  has  been  deprived  of 
his  appeal  by  no  laches  on  his  part,  but  bv  the  conduct  of  the  appellee. 
Wiley  V.  Uneberry,  88-68. 

An  appellant  is  not  entitled  to  a  new  trial  or  tnandamus  commanding 
the  judge  to  send  up  a  correct  statement  of  the  case  upon  an  affidavit  that 
the  case  as  settled  by  the  judge  does  not  correctly  set  forth  the  grounds 
of  exemption    He  may  apply  for  a  certiorari.    McDaniel  v.  King,  89-29. 

A  certiorari  will  be  granted  where  the  party  is  in  no  default,  but  has 
been  diligent  in  his  efforts  to  take  an  appeal.  It  is  sufficient,  as  in  this 
case,  for  a  party  intending  to  appeal  to  seek  information  of  the  clerk  of 
the  court- as  to  the  time  of  filing  the  judgment  to  be  appealed  from — the 
paper  in  the  case  having  been  sent  to  the  judge  and  returned  after 
the  expiration  of  the  term.  In  such  case  it  must  appear  that  there  is 
reasonable  ground  for  the  appeal  that  was  lost;  not  that  the  cause  there- 
for would  avail  the  party  in  this  court.  The  right  to  the  writ  of  certio- 
rari here  is  not  affected  by  reason  of  the  denial  of  the  petitioner's  motion 
for  an  injunction  against  collecting  the  judgment — that  motion  being 
made  in  a  separate  and  distinct  action  from  the  one  in  which  the  peti- 
tioners desire  to  appeal.     Roulhac  v.  Miller,  89-190. 

An  appellant  is  only  entitled  to  a  writ  of  certiorari  as  a  substitute  for 
an  appeal  when  he  has  lost  his  appeal  by  no  neglect  of  his  own  or  agent, 
but  by  error  or  neglect  of  the  court  or  its  officers,  or  by  contrivance  of 
the  appellee  or  his  agent,  or  by  their  acts  or  declarations  reasonably  cal- 
culated to  mislead,  or  where,  from  some  insurmountable  obstacle,  he  is 
prevented  from  perfecting  his  appeal.  Winborne  v.  Byrd,  92-7;  Com'rs 
v.  Steamship  Co.,  98-163. 

Where  the  appellant  serves  his  case  on  appeal  in  apt  time  and  the 
appellee  files  objections  to  it,  and  the  appellant  at  once  notifies  the 
juage,  and  asks  him  to  fix  a  time  and  place  to  settle  the  case  on  appeal, 
which  the  judge  fails  to  do,  a  certiorari  will  be  granted  to  bring  up  the 
appeal.     Sparks  v.  Sparks,  92-359;  Hodges  v.  Lassiter,  94-294. 

Where  a  party  has  lost  his  appeal  by  the  conduct  of  his  adversarj-, 
his  remedy  is  by  the  writ  of  certiorari^  to  bring  the  case  to  the  appel- 
late court,  and   not  by  a  motion   for  a  new   trial.     State  v.  Bennett, 

93-503. 

Where  it  appears  that  the  papers  had  been  taken  from- the  clerk's 

office,  to  enable  the  trial  judge  to  make  up  the  statement  of  the  case  on 

appeal,  but  had  not-  been  returned  in  time  for  the  appellant  to  get  the 

transcript  to  this  court  in  time,  certiorari  will  be  issued  to  bring  up  the 

appeal.     Seay  v.  Yarbo rough,  94-291. 

But  when  a  party  is   deprived   of  his   right  of  appeal  without  his 

laches,  he  is  entitled  to  a  certiorari  as  a  substitute  for  an  appeal;  and 

also  when  he  has  been  misled  by  statements  of  the  adverse  party,  and 

there  has  been  mistake,  inadvertence,  surprise  or  excuiiablc  neglect; 

but  the   appellant  must  show  due  diligence  on  his  part.     Graves  v. 

Hines,  106-323. 

Because  ''case  on  appeal"  not  settled. — Where  an  appeal  is  taken,  the 
record  should  be  sent  up  and  the  appeal  docketed  in  proper  time  and 
application  made  for  a  certiorari  if  the  case  is  not  settled,  and  there  is 
no  laches  on  the  part  of  appellant.  Owens  v.  Phelps,  91-253;  Htman 
V.  Kimberly,  92-562. 

W^here  a  certiorari  is  granted,  because  no  case  on  appeal  has  been 
prepared,  the  supreme  court  will  limit  the  time  within  which  the  case 
may  be  prepared  and  served  by  the  appellant,  and  in  case  the  parties 
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do  not  agree,  it  will  be  settled  as  directed  by  {  550  of  The  Code.  Sparks 
V.  Sparks,  92-359. 

Where  it  appears  from  the  return  of  the  writ  of  certiorari  that  thfe 
original  record  has  been  lost  or  destroyed,  so  that  a  transcript  cannot 
be  made,  the  supreme  court  will  not  proceed  until  the  record  is  restored 
or  substituted.     Nicholl  v.  Dunning,  99-82. 

The  petitioner  stated  that  he  employed  counsel,  and  was  informed  by 
bim  that  time  was  given  to  perfect  his  appeal,  and  on  this  account  he 
omitted  to  perfect  it  in  time.  The  plaintiff  appellee  admitted  that 
petitioner  '^understood  he  was  to  have  time  to  perfect  the  appeal": 
Heldy  in  such  case,  the  writ  of  certiorari  should  be  granted.  Graves  v. 
Hines,  106-323. 

Certiorari  will  lie  to  perfect  the  record. — When  the  transcript  on  appeal 
filed  in  the  supreme  court  is  defective  or  imperfect,  a  certiorari  may  be 
obtained.  Smith  v.  Kelly,  7-507;  and  this,  though  it  is  suggested  that 
the  record  of  the  court  below  is  in  itself  imperfect  and  must  be  amended. 
State  V.  Craton,  28-164. 

A  certiorari  will  issue  as  often  as  it  appears  to  the  court  that  there  is 
reason  to  believe  the  transcript  imperfect,  and  until  a  correct  one  is 
obtained.     State  v.'Reid,  21-377;  State  v.  Munroe,  30  258. 

Where  the  waiver  of  time  is  admitted,  and  the  controversy  is  as  to  the 
manner  of  stating  the  case  on  appeal,  a  certiorari  will  be  granted,  that 
the  judge  who  tried  the  case  may  make  out  the  statement  of  a  "case 
settled.'*     Holmes  v.  Holmes,  84-833. 

Omissions  of  material  matter  in  the  record  of  a  trial  will  be  supplied 
by  certiorari^  and  the  superior  court  has  the  power  to  make  such  cor- 
rections as  are  necessary  to  make  the  record  truthful.  State  v.  Randall, 
87-571;  State  V.  Craton,  28-164. 

When  difficulty  arises  in  procuring  a  statement  of  the  case,  the  party 
should  file  the  record  proper,  and  ask  the  aid  of  the  court  to  perfect  the 
appeal,  without  delay.     Wiley  v.  Lineberry,  88-68. 

A  new  trial  for  failure  to  perfect  the  Vecord  will  only  be  granted  when 
the  appellant  is  in  no  laches^  and  only  then  when  the  transcript  of  the 
record  is  filed  and  a  certiorari  moved  for.     Nichols  v.  Dunning,  91-4. 

Certiorari  to  correct  statement  of  case  by  the  jndge. — Does  not  lie  to  cor- 
rect alleged  omissions  of  judge  in  "settling  "  the  case.  State  v.  Black- 
burn, 80-474. 

A  certiorari  to  correct  an  omission  or  error  in  statement  of  case  will 
only  issue  when  it  clearly  appears  that  there  was  mistake  or  inadvertence, 
and  that  the  iudge  will  correct  it.  The  court  cannot  require  him  to  do 
so,  it  can  only  give  him  an  opportunity.  Currie  v.  Clark,  90-17;  Ware 
v.  Nisbet,  92-202;  State  v.  Gooch,  94-982;  State  v.  Gay,  94-821;  Mayo  v. 
LegRett,  96-237;  State  v.  Sloan,  97-499;  McDaniel  v.  King,  89-29;  Cheek 
V.  Watson,  90-302. 

The  application  must  not  merely  aver  that  the  judge  will  probably 
make  the  correction  if  given  opportunity,  but  must  set  out  the  grounds 
of  such  belief  that  the  court  may  judge  of  its  reasonableness.  Porter 
V.  Railroad,  97-63;  Lowe  v.  Elliott,  107-718. 

A  certiorari  will  be  granted  when  it  appears,  by  affidavit,  that  certain 
material  testimony  produced  on  the  trial  below  w^as  omitted  in  the  case 
on  appeal,  and  a  communication  from  the  judge  who  tried  the  case 
states  that  such  omission  was  by  inadvertence,  in  such  case,  the  certio- 
rari will  be  granted  after  the  case  has  been  argued  in  the  supreme  court, 
if  before  it  has  been  considered  in  conference.  ,  Boyer  v.  Teague,  106-571. 

If  the  assignments  of  error  to  charge  are  set  out  in  appellant's  case, 
but  are  omitted  in  the  case  settled  by  the  judge,  a  certiorari  to  incor- 
porate them  will  issue.     Lowe  v.  Elliott,  107-718. 
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Certiorari  wiU  lie  in  the  nature  of  a  writ  of  Iklse  judgment.— When  an 
appeal  is  not  given  by  law  a  certiorari  is  the  proper  remedy.  Thompson 
V.  Floyd,  47-313;  Reardon  v.  Guy,  3-245;  Perry  v.  Perry,  4-184;  Mat- 
thews V.  Matthews,  26-155;  Stevens  v.  Smith,  30-38;  State  v.  Marley. 
30-48:  State  V.  Herndon,  107-934. 

Besides  the  ordinary  office  of  supplying  the  place  of  an  appeal,  under 
peculiar  circumstances,  the  writs  of  certiorari  and  recordari  may  be 
used  as  writs  of  error  and  false  judgment  respectively;  in  which  cases 
all  that  can  be  discussed  is  the  error  alleged  to  be  apparent  on  the  face 
of  the  record.  Hartsfield  v.  Jones,  49-309;  Walton  v.  Gatlin,  60-3 ib; 
Biggs,  ex  parte ^  64-202. 

Where  a  matter  involves  the  power  of  the  superior  court  and  error  in 
its  exercise,  as  where,  in  a  capital  case,  a  judge  improperly  discharges  a 
jury  and  refuses  to  discharge  the  prisoner,  the  record  may  be  brought 
up  for  review  by  certiorari  in  the  nature  of  a  writ  of  error.  The  proper 
rule  is  to  ask  for  a  rule  to  show  cause  why  the  writ  should  not  issue,  and 
as  foundation  for  the  order  the  court  will  require  a  petition  in  due  form. 
State  V.  Jefferson,  66-309. 

In  a  petition  for  a  certiorari y  as  a  writ  of  false  judgment,  it  must  be 
affirmed  or  shown  that  a  judgment  was  rendered;  If  the  certiorari  is 
applied  for  as  a  substitute  for  an  appeal,  the  party  must  show  that  he 
has  been  improperly  deprived  of  his  appeal,  or  has  lost  it  by  accident. 
Barton,  ex  parte,  70^134. 

An  appeal  does  not  lie  from  a  refusal  to  discharge  a  prisoner  when  a 
mistrial  is  ordered.  The  remedy  is  to  review  the  proceedings  by  a  cer- 
tiorari.     State  v.  Locke,  86-647. 

DiscoBsion  as  to  when  the  writ  will  lie. — Discussion  of  the  circumstances 
when  the  writ  will  lie.  Dougan  v.  Arnold,  15-99;  Swain  v.  Fentress, 
15-601. 

Certiorari  will  not  lie,  as  a  snbBtltnte  for  appeal,  when.— Ignorance  of  the 
legal  requirements  in  executing  *or  filing  of  an  appeal  bond,  will  not 
entitle  the  party  to  a  certiorari,  Elliott  v.  HoUiday,  14-377;  Smith  v. 
Abrams,  90-21;  Turner  v.  Powell,  93-341. 

Certiorari  vf'iW  not  lie  unless  a  good  cause  is  shown  why  an  appeal  was 
not  taken,  or  perfected.  Rule  v.  Council,  48-33;  McMillan  v.  Smith, 
4-75;  Collins  V.  Nail,  14-224;  /«  r^  Brittain,  93-587. 

If  the  appellant  relies  upon  a  third  party  to  perfect  his  appeal,  and 
through  forgetfulness  such  third  party  fails  to  do  so  in  time,  2l  certiorari 
will  not  be  granted.  Davis  v.  Marshall,  9-59;  Baker  v.  Halstead,  44-41; 
Winborne  v.  Byrd,  92-7;  Churchill  v.  Ins.  Co.,  92-485. 

When  the  petition  shows  no  merits,  it  will  be  dismissed.  March  v. 
Thomas,  63-249;  In  r^Brittain,  93-587. 

Where  the  appellant  fails  to  prepare  a  case  and  serve  it  upon  the 
adverse  party,  as  required  by  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, '^  the  liberal  practice  among  the  tnembers of  the  bar**  in  such 
cases,  is  not  sufficient  ground  to  warrant  a  certiorari.  Wilson  v.  Hutch- 
inson, 74-432. 

Certiorari  will  not  lie,  usually,  where  there  was  not  originally  a  right 
of  appeal.     Badger  v.  Daniel,  82-468. 

A  certiorari  will  not  be  granted  where  the  appeal  is  lost  by  appellant's 
failure  to  corapl}''  with  a  demand  for  payment  of  clerk  *s  fees  for  making 
out  the  transcript,  or  where  the  application  is  not  made  to  the  next  term 
of  the  supreme  court.  Andrews  v.  Whisnant,  83-446;  Smith  v.  Lynn, 
84-837. 

Nor  where  the  petitioner's  bond  for  costs  is  not  justified.  Chastain  v. 
Chastain,  87-283. 
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Where  an  appeal  has  been  dismissed  for  want  of  a  proper  justification 
of  the  undertaking  on  appeal,  neither  haste,  ignorance  nor  inadvertence 
in  the  appellant's  counsel  in' preparing  the  undertaking  on  appeal,  will 
furnish  any  ground  for  issuing  a  certiorari  as  a  substitute  for  an  appeal. 
Turner  v.  Quinn.  92-501. 

Where  an  application  for  a  certiorari  does  not  assign  any  error  in  the 
judgment  sought  to  be  brought  up  for  review,  nor  disclose  any  merito- 
rious grounds  of  appeal,  the  writ  will  be  refused.     Short  v.  Sparrow, 

96-548- 

The  writ  of  certiorari  ^nW  not  be  granted  where  the  petitioner  failed 

to  perfect  his  appeal  by  reason  of  an  agreement  between  the  parties  that 

the  lapse  of  time  should  not  deprive  him  of  the  appeal,  if  they  failed  to 

compromise  the  matter,  and  it  was  alleged  by  the  respondent,  but  not 

denied  by  the  petitioner,  that  a  compromise  was  eflfect'ed.     The  writ  is 

allowed  when  the  petitioner  is  guilty  of  no  laches,  or  hag  been  misled  by 

the  opposing  party.     Williamson  v.  Boy  kin,  99-238. 

Certiorari  will  not  be  granted  if  the  applicant  has  been  guilty  of  laches. 

Peebles  v.  Braswell,  107-68. 

Certiorari  will  notiie  to  perfect  the  record,  when. — Unless  the  application 
is  made  before  the  case  is  gone  into  on  the  merits.  McDaniel  v.  Pollock, 
87-503;  Wilson  V.  Lineberger,  84-836. 

A  certiorari  will  not  be  granted  to  perfect  the  record  and  constitute 
the  appeal  in  the  supreme  court,  when  it  appears  from  the  case  on 
appeal  that  the  appellant  has  no  merits.  State  v.  McDowell,  91-541 ; 
State  v.  Johnson,  93-559. 

A  certtorariy  in  order  to  correct  the  case  on  appeal,  will  not  be  granted, 
when  it  appears  from  the  petition  that  the  particular's  in  which  the  peti- 
tioner asks  to  have  it  changed,  are  not  material  to  the  proper  hearing  of 
the  case.     Porter  v.  Railroad,  97-63. 

Ordinarily,  where  a  defective  transcript  is  filed,  the  supreme  court  will 
direct  the  writ  of  certiorari,  commanding  a  perfect  record  to  be  certified, 
but  where,  as  in  this  case,  it  is  apparent  the  appeal  is  without  merit,  it 
will  be  dismissed  on  motion.     State  v.  Preston,  104-733. 

When  a  case  was  regularly  constituted  in  court,  complaint  and  answer 
filed,  verdict  and  judgment  thereon  regular  in  all  respects,  and  the  sum- 
mons, complaint  and  answer  are  lost,  so  that  copies  are  not  sent  up  with 
the  record  to  the  sjupreme  court,  and  there  is  no  averment  of  any  effort 
to. have  the  papers  supplied  in  the  court  below,  though  seven  months 
have  elapsed  since  the  appeal  was  taken,  and  there  is  no  suggestion  of 
any  error  which  would  thereby  be  made  to  appear:  Held,  that  the  appel- 
lant is  not  entitled  to  a  certiorari  for  these  papers.  Peebles  v.  Braswell, 
107-68. 

Certiorari  will  not  lie  in  the  natnre  of  a  writ  of  fltdse  judgment,  when. — Cer- 
tiorari will  not  issue  to  enable  a  party  to  take  advantage  of  a  matter 
occurring  subsequently  to  the  trial.     Betts  v.  Franklin,  20-465. 

Certiorari  will  not  be  granted  where  a  writ  of  error  will  lie.  Petty  v. 
Jones,  23-408. 

Where  a  party  relies  upon  his  co-defendant  to  employ  counsel,  who 
permits  judgment  to  be  taken  against  both,  he  is  not  entitled  to  a  cer- 
tiorari.   State  v.  Jacobs,  44-218. 

Where  there  is  disagreement  as  to  the  waiver  of  Code  rales. — Certiorari  will 
not  be  granted  where  the  agreement  to  waive  the  Code  rule  in  u.aking 
up  the  case  is  oral  and  denied  by  either  party,  or  where  there  are  con- 
flicting affidavits  as  to  the  terms  of  the  waiver,  unless  they  can  be  shown 
by  the  affidavits  of   the  appellee,   rejecting  those  of  the  appellants. 
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Scroggs  V.  Alexander,  88-64;  Rouse  v.  Quinn,  75-354;  Holmes  v.  Holmes, 
84-833;  Short  V.  Sparrow,  96-348;  Graves  v.  Hines,  106-323. 

In  fbrma  pauperis. — Certiorari  cannot  be  allovred  in  Jbrma  ^atperis; 
Weber  v.  Taylor,  66-412;  unless  an  order  allowing  an  appeal  in  that 
form  was  made  by  the  judge  below.     Lindsay  v.  Moore,  83-444. 

Where  the  judge  gave  an  appellant,  without  authority,  twenty  days  to 
file  his  affidavit  for  leave  to  appeal  in  forma  pauperis^  by  which  the 
appellant  was  misled,  and  it  appears  that  questions  of  law  are  involved 
which  he  has  the  right  to  have  reviewed,  a  certiorari  will  issue.  Stell 
V.  Barham,  86-727. 

Ill  ordinary  cases,  when  a  writ  of  certiorari^  as  a  substitute  for  an 
appeal,  issues  from  the  supreme  court,  an  undertaking  as  upon  appeal 
must  be  given  in  the  supreme  court  or  in  the  court  below;  but  if  the 
applicant  would  be  entitle!  in  law  to  appeal  in  forma  pauperis^  the  writ 
may  issue  without  any  undertaking  being  given.  Brittain  v.  Mull, 
93-490;  State  V.  Warren,  100-489. 

The  bond  mast  be  justified. — A  certiorari  stands  on  the  same  footing  as 
an  appeal,  and  will  be  dismissed  if  the  bond  is  not  justified.  Chastain 
V.  Chastain,  87-283;  Estes  v.  Hairston,  12-354. 

See  i  563,  post,  and  cases  cited. 

ITotice  of  application. —Notice  of  a  certiorari  must  be  given  within  two 
terms  after  judgment  from  which  the  appeal  is  made.  Williams  v.  Gor- 
man, 3-337;  Erwin  v.  Erwin,  14-528. 

The  application  must  now  be  made  to  the  next  term  of  the  appellate 
court.     Staples  v.  Mooring,  26-215. 

Where  one  loses  his  right  of  appeal,  and  fails  to  apply  for  a  certiorari 
in  apt  time,  but  no  neglect  of  his  own,  and  an  execution  issues,  his 
petition  for  certiorari  may  be  filed,  and  a  notice  to  show  cause  why  it 
should  not  be  granted  will  issue  to  the  appellee,  and  the  sheriff  will  be 
restrained  till  further  order  of  the  court.     Sanders  v.  Norris,  82-4- 

Application  at  next  term  of  the  appellate  court, ^Certiorari  does  not  lie 
where  appellant  failed  to  apply  at  next  term  of  court  after  rendition  of 
judgment  against  him.  Brown  v.  W'illiams,  84-116;  Staples  v.  Mooring, 
26-215;  Andrews  v.  Whisnant,  83-446;  Cross  v.  Cross,  90-15;  Suiter  v. 
Brittle,  90-19;  Norman  v.  Shaw,  94-431. 

Where  a  right  of  appeal  is  lost,  and  certiorari  is  not  applied  for  in  apt 
time,  it  may  still  be  granted  and  execution  restrained  if  there  is  no  laches. 
Sanders  V.  Norris,  82-4;  Skinner  v.  Maxwell,  67-257;  Simmons  v.  Dowd, 

77-155. 
Where  the  appellant  did  not  docket  his  appeal  at  the  term  at  which  it 

should  have  been  filed,  nor  apply  at  such  term  for  a  certiorari^  it  is  too 

late  to  apply  at  next  term.     Suiter  v.  Brittle,  92-53. 

If  the  judge  fail  to  settle  the  case  oh  appeal  in  time  to  be  docketed  at 

the  next  term  of  the  supreme  court,  the  appellant  must  bring  up  and 

docket  the  record  in  its  imperfect  state  and  ask  for  a  certiorari  at  that 

term,  or  the  appeal  will  be  dismissed.     Pitman  v.  Kimberly,  92-562; 

Owens  v.  Phelps,  91-253;  State  v.  James,  108-792;  Stephens  v.  Koonce, 

106-255;  Porter  V.  Railroad,  106-478;  Baily  v.  Brown,  105-127. 

Allegations  may  be  controverted. — A  certiorari  is  granted  by  the  supreme 
court  on  facts  un controverted,  apparent  on  the  records  or  papers  before 
the  court;  but  a  rule  is  proper  where  the  facts  are  not  so  apparent,  but 
in  all  cases  the  facts  may  be  controverted  when  the  certiorari  is  returned. 
Cherry  v.  Slide,  9-400 
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AfidaTits  bj  respondent. — Upon  petition  for  the  writ  of  recordari  a. 
notice  was  served  upon  the  adverse  party  to  show  cause,  etc.,  and  he 
appeared  with  affidavits  in  opposition  to  the  granting  of  the  writ:  Held^ 
error  in  the  judge  to  refuse  to  entertain  the  affidavits.  The  practice  in 
applications  for  writs  of  recordari  and  certiorari  touched  upon  by 
Smith,  C.  J.     Weaver  v.  Mining  Co.,  89-198. 

From  one  superior  court  to  another. — Where  a  cause  is  removed  from  one 
superior  court  to  another,  the  latter  can  issue  a  writ  of  certiorari  directing 
a  more  perfect  transcript  to  b 2  certified.  State  v.  Collins,  14-U7;  State 
Reid,  18-377. 

Can  only  issue  to  the  court  wherein  cause  is  pending. — Writ  of  certiorari 
can  only  issue  to  the  court  wherein  the  cause  is  pending.     When  the 
cause  has  been  carried  by  appeal  to  the  supreme  court,  the  petition  for 
the  writ  to  the  court  below  should  b.e  dismissed.  Williams  v.  Williams, 
71-427. 

To  oi&cer  to  attend  with  original  record. — In  extraordinary  cases,  as  when 
contradictory  transcripts  are  sent  up,  the  court  will  direct  the  officer  to 
attend  with  the  original  record.     State  v.  Reid,  18-377. 

Certiorari  in  this  state  and  in  Eng^land. — There  is  a  very  remote  analogy 
between  the  writ  of  certiorari  as  used  in  England  and  in  this  state. 
The  difference  between  them  discussed.     Gidney  v.  Halsey,  9-550. 

Erroneous  and  irreguUr  judgments. — An  irregular  judgment  may  be  set 
aside  at  the  term  ensuing  its  rendition,  but  an  erroneous  judgment 
must  be  corrected  by  appeal  or  certiorari.     State  v.  Horion,  89-581. 

Where  judge  goes  out  of  office. — Where  a  judge  goes  out  of  office  before 
preparing  a  case  on  appeal,  a  new  trial  will  be  awarded  unless  the  parties 
agree  upon  a  statement  of  the  case.  A  certiorari^  if  applied  for,  will  be 
granted  to  afford  the  parties  an  opportunity  to  adjust  their  differences 
in  the  premises.     Sheltou  v.  Shelton,  89-185. 

NoTK. — See  provisions  now  in  \  550  for  settlement  pi  cases  on  appeal 
by  the  judge  after  leaving  office. 

Exception  to  judge's  charge,  evidence  not  stated. — The  supreme  court  will 
not  pass  upon  an  exception  to  the  charge  of  a  judge,  in  the  absence  of 
a  statement  of  the  evidence  to  which  it  applies,  and  in  such  a  case  a 
writ  of  certiorari  will  be  granted  to  supplv  the  same.  State  v.  Kennedy, 
89-589. 

Applicant  must  negative  laches  and  show  merits. — In  an  application  for  a 
certiorari,  the  petitioner  must  not  only  show  excuse  for  his  laches,  but 
also  allege  meritorious  ground  of  defence  to  the  action.  March  v. 
ThomaF,  63-249;  Brigman  v.  Jarvis,  30-451;  Bledsoe  v.  Snow,  48-99; 
Pritchard  V.  Sanderson,  92-41;  Peebles  v.  Braswell,  107-68. 

But  such  ground  may  be  of  law  and  not  of  fact.     Britt  v.  Patterson, 

31-197. 

Stay  of  execution. — Where  a  defendant  has  lost  his  appeal  but  is  granted 
a  writ  of  certiorari  in  lieu  thereof,  the  granting  of  the  writ  has  the 
efiect  of  an  appeal  as  to  a  stay  of  execution,  and  if  the  offence  be  bail- 
able, he  is  entitled  to  bail.     State  v.  Walters,  97-489. 

See^  also,  Certiorari,  Bat.  Dig.,  vol.  i,  p.  208  et  seq.;  vol.  3,  p.  26;  vol. 
4,  p.  64;  Bailey's  Dig.,  p.  6r,   and  Rules,  41-43  of  supreme  court,  post. 

Recordari  will  lie,  when. — When  judgment  is  g^ven  against  a  petitioner 
in  his  absence,  and  he  is  deprived  of  his  appeal  by  the  irregularity  of 
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his  proceedings,  if  there  is  promptness  in  applying  for  this  relief,  and  a 
sworn  allegation  of  merits,  recordari  should  be  granted.  Critcher  v. 
Mc  Cad  den,  64-262. 

Recordari^  and  not  certiorari^  is  the  proper  remedy  as  a  substitute  for 
an  appeal  from  a  justice's  court.     Ledbetler  v.  Osborne,  66-379. 

Where  a  party  against  whom  a  judgment  is  given  in  a  justice's  conrt 
loses  his  appeal  by  the  error  of  the  justice  and  without  any  default 
on  his  part,  he  is  entitled  to  a  recordari.  Marsh  v.  Cohen,  68-283;  State 
V.  Warren,  100-489. 

An  omission  to  give  the  notice  of  appeal  in  a  trial  before  a  justice 
strictly  within  the  ten  days  provided  for  will  not  preclude  a  party  from 
the  right  to  have  his  case  reheard  by  recordari.  Marsh  v.  Cohen,  68-283. 

Where  an  attorney  accepted  service  without  authority  and  judgment 
is  rendered  against  the  defendant  without  his  knowledge,  a  recordari 
and  supersedeas  should  be  granted.     Caldwell  v.  Beatty,  69-142. 

It  is  not  error  to  refuse  to  transfer  a  case  brought  up  from  a  justice's 
court  by  recordari^  from  the  summons  to  the  trial  docket,  when  no 
error  is  as.signed  and  no  merits  shown  or  alleged.     Sossamer  v.  Hinson. 

72-578. 

Even  a  delay  of  three  months,  if  sufficiently  accounted  for,  will  not 
bar  a  recordari.     Koonce  v.  Pelletier,  82-236. 

An  application  for  a  writ  of  recordari^  as  a  substitute  for  an  appeal, 
need  not  contain  an  averment  of  merits,  when  the  appeal  was  lost  by 
the  conduct  and  neglect  of  the  justice  who  tried  the  case.  State  v.  War- 
ren, 100-489. 

« 

Recordari  as  a  writ  of  fUse  jadgment. — W^here  the  writ  of  recordari  is 
used  as  a  writ  of  false  judgment,  as  it  can  be  used  in  this  state,  upon 
its  return  the  plaintiff  must  assign  errors,  and  then  the  proceedings  will 
be  as  in  other  writs  of  error.     Swain  v.  Smith,  65-211. 

A  writ  of  recordari  is  sometimes  used  as  a  writ  of  false  Judgment  to 
bring  up  a  case  to  review  an  alleged  error  in  law,  and  it  is  sometimes 
used  as  a  substitute  for  an  appeal,  in  which  case  the  whole  matter  is 
tried  de  novo  in  the  higher  court.     Caldwell  v.  Beatty,  69-365. 

Where  the  error  alleged  is  a  defect  of  jurisdiction,  such  error  may  be 
corrected  upon  a  writ  of  recordari^  used  as  a  writ  of  false  judgment, 
although  the  party  may  have  neglected  to  avail  himself  of  the  right  of 
appeal.     Ibid. 

Difference  between  certiorari  and  recordari. — Difference  l^etween  recordari 
and  f(fr/j^rar/ discussed.     Anon.,  2-469. 

Supersedeas  to  accompany  the  order. — An  order  for  a  recordari  should  be 
accompanied  by  a  supersedeas  and  suspension  of  execution.  Steadman 
V.  Jones,  65-388. 

In  ibrma  panperis. — It  is  not  error  to  grant  a  writ  of  recordari  as  a  sub- 
.stitute  for  an  appeal  without  requiring  security,  when  the  execution  is 
not  stayed  and  no  legal  default  is  imputable  to  the  party  seeking  relief; 
and  the  writ  may  be  granted  in  forma  pauperis.  State  v.  Warren, 
100-489. 

Recordari  not  an  adjndication  on  the  merits. — The  granting  of  a  recordari 
is  not  an  adjudication  of  any  of  the  matters  in  controversy,  but  is  merely 
a  substitute  for  an  appeal.     Moore  v.  Austin,  85-179, 

Recordari  necessary  to  reyiew  a  docketed  justice's  judgment. — A  justice's 
judgment  docketed  in  the  superior  court  cannot  be  impeached,  set  aside 
or  modified  in  that  court,  except  on  a  recordari  first  had.  Cannon  v. 
Parker,  81-320;  Ledljetter  v.  Osborne,  66-379;  Birdsey  v.  Harris,  68-92; 
Morton  v.  Rippy,  84-611. 
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Prerequisites  to  granting  the  application.— Before  an  application  for  a 
recardari  will  be  heard,  the  petitioner  must  aver  that  he  has  paid,  or 
offered  to  pay,  the  justice's  fees.     Steadman  v.  Jones,  65-388. 

But  objection  that  the  fees  have  not  been  paid  can  only  be  taken  by 
the  justice.     Carmer  v.  Evers,  80-55. 

The  same  diligence  is  required  in  applying  for  a  recardari  as  a  substi- 
tute for  an  appeal  as  in  applying  for  a  certiorari.  Boing  v.  Railroad, 
88-62. 

See  {  564,  post^  and  cases  cited. 

Where  case  is  already  in  the  superior  court. ~ Where  an  appeal  is  taken  to 
the  superior  court  and  judgment  is  had  therein,  a  recardari  will  not  lie 
to  the  justice's  court.  The  case  is  already  in  the  superior  court.  Cowles 
V.  Hayues,  67-128. 

Seftisal  to  dismiss  application. — No  appeal  lies  from  the  refusal  of  the 
court  below  to  grant  a  motion  to  dismiss  a  petition  for  a  recardari.  An 
appeal  would  lie  from  an  order  granting  or  refusing  such  writ.  Perry  v. 
Whitaker,  72-578. 

The  decision  of  the  judge  upon  a  petition  for  recardari  as  a  substitute 
for  an  appeal,  after  proper  notice  to  the  adverse  party,  is  res  judicata 
and  final,  subject  only  to  review  by  appeal.     Barnes  v.  Easton,  98-116. 

Amendment. — Amendment  of  a  petition  ior  certiorari  is  not  reviewable. 
Pritchard  v.  Sanderson,  92-41. 

If  granted  without  notice. — A  recardari  granted  upon  application  of  one 
party,  without  notice  to  the  other  and  without  any  petition  or  affidavit 
setting  forth  the  grounds  upon  which  it  should  be  issued,  is  irregular  and 
will  be  dismissed.     Wilcox  v.  Stephenson,  71-409. 

If  a  writ  of  recardari  is  granted  without  notice,  the  opposing  party 
may  be  heard  upon  the  merits,  or  other  sufficient  grounds,  upon  the 
return  thereof.     Barnes  v.  Easton,  98-116. 

After  return  of  writ. — After  return  made  by  the  justice  to  a  writ  of 
recardari^  it  is  too  late  to  object  that  it  was  not  addressed  to  him.  Car- 
mer v.  Evers,  80-55. 

Judge's  duty  to  find  the  facts. — When  the  right  to  a  recardari  depends 
upon  facts  proven  or  admitted  before  the  judge  of  the  superior  court,  it 
is  his  duty  to  find  and  state  the  facts;  and  if  this  is  not  done,  the  supreme 
court  must  overrule  the  decision  below,  as  it  cannot  try  any  "  issue  of 
fact"     Collins  V.  Gilbert,  65-135. 

See,  also,  Recardari,  Bat.  Dig.,  vol.  2,  p.  1040,  et  seq.,  and  Rule  14, 
Superior  Court  Rules,  past. 

Sec,  a4G,    Orders  made  out  of  courts  hoiv  vacated  or  modi^ 
fled.    C.  €.  B.f  8.  297. 

An  order  made  out  of  court,  without  notice  to  the  adverse 
party,  may  be  vacated  or  modified,  without  notice,  by  the 
judge  who  made  it,  or  may  be  vacated  or  modified  on  notice, 
in  the  manner  in  which  other  motions  are  made. 

Construed. — Construing  this  section  with  ^  344:  Held,  that  where  a 
judge,  acting  on  the  complaint  without  notice  to  the  defendant,  grants 
an  injunction,  he  may  afterwards,  acting  on  the  complaint  alone,  with- 
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out  notice  to  the  plaintiff,  modify  or  vacate  the  injunction,  as  irregularly 
or  improperly  granted.  But  if  he  goes  out  of  the  complaint  and  takes 
into  consideration  the  answer,  and  the  affidavits  filed  for  the  defendants, 
the  plaintiff  is  then  entitled  to  notice,  and  may  meet  the  affidavits  by 
counter  affidavits.     Sledge  v.  Blum,  63-374. 

Notice  of  motion  for  judgment  must  still  be  given  in  probate  court 
proceedings.  Blue  v.  Blue,  79-69.  But  the  notice  is  not  necessary  in 
the  superior  court  at  term.     Clayton  v.  Jones,  68-497.     See  1 594,  post. 

Sec*  54:7'     Who  viay  appeal,    €•  C.  P.,  s,  298. 

Any  party  aggrieved  may  appeal  in  the  case  prescribed 
in  this  title. 

Right  of  third  party  to  appeal. — In  an  action  for  the  possession  of  per- 
sonal property,  under  J  321,  a  third  party  claiming  such  property  loses  his 
right  to  be  made  a  party  to  the  suit,  after  a  lapse  of  three  years  from  the 
filing  of  his  affidavits  and  his  motion  to  allow  him  to  interplead.  Qiurre, 
whether  such  claimant  can  appeal  from  an  order  of  the  presiding  judge, 
refusing  his  application  to  be  made  a  party.     Clemmons  v.  Hampton, 

70-534.  .  ^.  , 

When,  in  an  action  to  recover  real  estate,  both  the  plaintiff  and  a  thtrd 

party  claim  to  be  the  landlord  of  the  defendant,  such  third  person  has  a 
right  to  be  made  a  party  to  the  action,  and  upon  the  refusal  of  his  motion 
on  affidavit,  to  be  let  in,  has  a  right  to  appeal.  Rollins  v.  Rollins,  76-264. 
If  an  application  to  be  made  a  party  to  an  action  is  denied,  the  appli- 
cant is  a  "party  aggrieved,"  for  such  judgment  affects  a  substantial  right 
which  he  has,  for  all  the  purposes  of  an  appeal  under  this  section,    /did. 

Defendant  who  has  confessed  judgment. — A  defendant  who  has  confessed 
judgment  has  no  right  of  appeal  from  such  judgment ;  but  where  an 
appeal  was  allowed  in  such  case  by  a  justice  of  the  peace,  and  the  plain- 
tiff failed  to  move  to  dismiss  the  appeal  in  the  superior  court,  the  supreme 
court  may  pass  by  the  irregularities,  and,  regarding  the  proceedings  as 
in  the  nature  of  a  writ  of  false  judgment,  consider  the  errors  assigned 
upon  the  record.     Rush  v.  Steamboat  Co.,  67-47. 

Surety  on  appeal  bond. — Whether  the  surety  on  the  appeal  bond  in  the 
appeal  from  a  justice  can  appeal  from  the  judgment  in  the  superior 
court,  qucere.     Simmons  v.  Andrews,  106-201. 

Hec.  />48.    Appeai,  in  what  cases  it  may  be  taken.    C.  C.  P-f 
s.  290. 

An  appeal  may  be  taken  from  every  judicial  order  or 
determination  of  a  judge  of  a  superior  court,  upon  or 
involving  a  matter  of  law  or  legal  inference,  whether  made 
in  or  out  of  term,  which  affects  a  substantial  right  claimed 
in  any  action  or  proceeding ;  or  which,  in  effect,  determines 
the  action,  and  prevents  a  judgment  from  which  an  appeal 
might  be  taken  ;  or  discontinues  the  action,  or  grants  or 
refuses  a  new  trial. 

An  appeal  will  lie,  when. — A  plaintiff  can  appeal  from  a  decision  by  a 
judge  at  chambers,  refusing  an  injunction.    .Bank  v.  Jenkins,  64-719. 


1 


/ 

CLARK'S  CODE   OK   CIVIL  PROCEDURE.  557 

Qu€tre. — If  an  appeal  lies  from  an  interlocutory  order  granting,  refus- 
ing, or  dissolving  an  injunction,  and  the  effect  of  such  appeal.  French 
V.  Wilmington,  75-387. 

Decision  on  order  of  arrest. — The  decision  upon  a  motion  to  vacate  an 
order  of  arrest  or  to  discharge  the  defendant  arrested  thereunder  from 
custody,  passes  upon  a  substantial  right,  and  is  appealable.  Roulhac 
V.  Brown,  87-1. 

Bastardy. — A  proceeding  in  bastardy  is  a  civil  action,  and  either  party 
has  the  right  ot  appeal,  as  a  matter  of  course  under  the  rules  prescribed 
for  perfecting  appeals  in  other  civil  cases.  State  v.  Wilkie,  85-513; 
State  v.  Crouse,  86-617. 

Motion  denied  on  gronnd  of  want  of  power. — Where  a  ^motion  is  denied  on 
the  ground  of  a  supposed  want  of  power  in  the  judge  to  ^rant  it,  when 
he  has  the  power,  an  appeal  lies  and  the  appellate  court  will  reverse  the 
erroneous  ruling  in  order  that  the  court  below  may  exercise  the  discre- 
tion confided  to  it,  and  refuse  or  grant  the  application  according  to  its 
judgment  on  the  merits.  Welch  v.  Kingsland,  89-179;  Henderson  v. 
Graham,  84-496;  Jarrett  v.  Gibbs,  107-303;  In  re  Smith,  105-167. 

Striking  ont  consent  reference. — The  refusal  of  the  judge  to  pass  upon  the 
report  of  a  referee  under  a  consent  reference,  as  also  his  order,  without 
consent  of  both  parties,  striking  out  the  reference,  is  a  ruling  affecting  a 
substantial  right,  and"  will  be  reviewed  upon  appeal.  Stevenson  v.  Fel- 
ton,  99-58. 

Setting  aside  allotment  of  homestead. — An  order  of  the  court  setting 
aside  the  allotment  of  a  homestead,  is  not  an  order  to  which  an  excep- 
tion may  be  made  and  reserved  for  the  final  hearing,  but  is  one  from 
which  an  appeal  may  be  at  once  prosecuted.  Beavans  v.  Goodrich, 
98-217. 

Renewal  of  appeal  after  withdrawing  it. — A  party  to  an  action  has  a  right^ 
to  renew  his  appeal  after  having  once  withdrawn  it,  provided  he  does  so 
within  the  time  prescVibed  by  the  statute  for  perfecting  appeals.     State 
V.  C  has  tain,  104-900. 

From  a  nonsnit. — Where,  in  deference  to  the  opinion  of  the  judge,  a 
plaintiff  submits  to  a  nonsuit  and  appeals,  the  nonsuit  will  be  set  aside 
and  a  new  trial  ordered,  if  in  any  view  of  the  evidence  the  plantiff  has 
made  out  ^  prima  facie  case.     Abernathy  v.  Stowe,  92-213. 

Where  it  appears  in  the  record  that  the  plaintiff  took  a  nonsuit  and 
appealed  before  the  issues  arising  on  a  counterclaim  pleaded  by  defend- 
ant had  been  disposed  of,  but  no  objection  was  made  by  the  defendant 
at  the  time:  Held^  not  to  be  such  an  exception  as  can  be  taken  for  the 
first  time  in  the  supreme  court.     Harper  v.  Dail,  92-394. 

Where,  upon  the  w»hole  evidence,  the  court  intimates  that  the  plain- 
tiff cannot  recover,  and  in  deference  to  such  opinion  he  submits  to  a 
nonsuit  and  appeals,  if  the  evidence  is  voluminous  and  complicated,  the 
appellant  must  point  out,  in  the  statement  of  the  case,  the  relations 
which  one  part  of  the  evidence  bears  to  another,  and'  where  he  insists 
that  one  part  of  the  evidence  kas  a  special  effect,  the  view  contended 
for  by  him  should  also  appear  in  the  case  as  having  been  called  to  the 
attention  of  the  court  and  denied,  otherwise  the  supreme  court  will 
affirm  the  judgment.     Gregory  v.  Forbes,  94-220. 

Where  the  trial  judge  intimates  an  opinion  that  upon  the  plaintiff's 
own  evidence  he  cannot  recover;  upon  the  appeal,  the  supreme  court 
will  consider  all  the  evidence  offered  by  the  plaintiff  as  true,  and  in  the 
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most  favorable  light  for  him.     Springs  v  Schenck,  99-551;  Qibbs  t. 
Lyon,  95-146. 

A  plaintiff  may,  in  deference  to* an  intimation  from  the  court  that  he 
cannot  maintain  his  action,  submit  to  a  nonsuit,  and  have  the  questions 
of  law  reveiwed  upon  appeal.     Hendriclc  v.  Pratt,  94-101. 

Parties  to  an  action  may  agree  that  if  a  verdict  rendered  in  favor  of  a 
plaintiff,  subject  to  the  opinion  of  the  court  upon  a  question  of  law 
reserved,  is  set  aside,  the  plaintiff  may  submit  to  a  judgment  of  nonsuit, 
and  upon  appeal,  the  question  will  be  reviewed  in  the  supreme  court 
Ibid, 

Where  the  court  intimated  that  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  and  the  plaintiff  asked  leave  to 
amend,  which  was  granted  on  condition  that  the  plaintiff  pay  cost  and 
consent  to  a  continuance,  which  conditions  were  declined  by  the  plain- 
tiff, who  took  a  nonsuit  and  appealed:  //  was  heldy  that  the  appeal 
would  lay.     Warner  v.  Railroad,  94-251. 

.  Whenever,  in  the  progress  of  a  trial,  the  plaintiff  offers  evidence  to 
prove  facts  necessary  to  establish  his  case,  and  it  is  excluded  by  the 
court,  he  may  voluntarily  submit  to  a  nonsuit  and  appeal,  and  have  the 
ruling  reviewed.     Mobley  v.  Watts,  98-284. 

If  a  verdict  in  favor  of  a  plaintiff  is  set  aside  upon  the  ground  that 
the  court  holds  the  question  of  law  reserved,  with  the  defendant,  the 
effect  is  to  award  a  new  trial,  and  the  plaintiff— there  being  no  agree- 
ment, or  further  intimation  from  the  court — cannot  voluntarily  take  a 
nonsuit  and  appeal.     Hendrick  v.  Pratt,  94-101. 

After  the  jury  was  empaneled  and  the  pleadings  read,  the  defendant 
moved  to  dismiss  the  action,  upon  the  ground  that  it  did  not  contain  a 
statement  of  facts  sufficient  to  constitute  a  cause  of  action.  This  motion 
was  refused,  the  judge  remarking  that  a  cause  of  action  was  stated,  but 
not  such  a  cause  as  would  entitle  plaintiff  to  the  relief  he  insisted  on  in 
the  argument  of  his  counsel.  Thereupon  plaintiff  submitted  to  a  non- 
suit and  appealed.  No  evidence  was  introduced  by  either  party:  Hcld^ 
that  there  was  no  ruling  to  justify  plaintiff's  course,  as  there  were  no 
admitted  facts,  or  facts  that  might  be  found  upon  proofs,  upon  which  a 
practical  ruling  could  have  been  made,  and  the  appeal  would  not  be 
entertained.     iSavis  v.  Ely,  100-283. 

Where,  upon  objection,  certain  testimony  was  excluded  on  the  trial 
below,  and  the  plaintiff  submitted  to  a  judgment  of  nonsuit,  which  was 
afterwards  stricken  out  and  the  case  reinstated  for  trial,  no  appeal  lies,  and 
an  appeal  taken  bv  defendant  will  be  dismissed.     Bain  v.  Bain,  106-239. 

Where,  at  the  close  of  the  testimony,  the  judge  stated  that  he  should 
charge  the  jury  that,  if  they  believed  the  evidence,  the  defendant  had 
established  his  defence:  Held,  that  the  plaintiff  might  submit  to  a  non- 
suit and  have  the  question  of  law  raised  by  the  testimony,  reviewed  on 
appeal.     Tiddy  v.  Harris,  101-589. 

Reftual  of  nonsuit. — Refusal  of  the  superior  court  to  allow  a  nonsuit 
after  verdict  and  judgment  will  not  be  reviewed  on  appeal.  Brown  v. 
King,  107-313;  Kingsbury  v.  Hughes,  61-328. 

Overroling  demurrer. — An  appeal  lies  from  an  order  overruling  a  demur- 
rer.    Commissioners  v.  Magnin,  78-j8it  Ramsay  v.  Railroad,  91-418. 

Correction  of  erroneous  judgment. — A  motion  to  correct  an  erroneous 
judgment,  rendered  at  a  former  term  of  the  court,  will  not  be  allowed, 
if  it  appears  that  the  error  committed  was  that  of  the  court,  and  not 
that  of  the  party.  In  such  case  the  remedy  is  by  appeal,  certiorari 01 
petition  to  rehear.     Simmons  v.  Dowd,  77-155. 
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Death  of  Appellee. — Right  of  appeal  is  not  lost  on  account  of  the  death 
of  adverse  party.     Wood  v.  Watson,  107-52. 

When  eitner  party  to  a  suit  dies  b^ore  judgment,  it  is  the  duty  of. the 
adverse  party  to  suggest  the  death  to  the  court.  If  appeal  is  desired, 
the  proper  course  is  to  make  the  heirs  of  the  deceased  party  at  law 
parties  to  the  action,  and  serve  notice  of  appeal  upon  them.     Aid. 

A^eement  not  to  appeal.  —A  party  cannot  lose  the  right  to  appeal  by 
an  agreement  that  the  judgment  of  the  court  below  shall  be  final,  and 
that  neither  party  will  appeal  therefrom.  Falkner  v.  Hunt,  68--475; 
Runnion  v.  Ramsay,  93-410. 

m 

When  there  it  a  preUminary  plea  in  bar. — Where  an  action  is  brought  for 
an  account,  and  the  answer  pleads  matter  in  bar  of  the  account,  and  a 
trial  is  had  of  the  issues  raised  by  the  plea  in  bar^  an  appeal  lies  by  the 
defendant  from  a  judgment  ordering  an  account  and  before  the  account 
is  taken.     Clements  v.  Rogefs,  95-248. 

//  seems  that  an  appeal  will  lie  from  an  order  of  reference  where  there 
is  an  undisposed  of  plea  in  bar,  and  the  defendant  objects  to  the  refer- 
ence on  that  ground.    Grant  v.  Hughes,  96-177. 

Proceedings  in  contempt. — Appeal  lies  where  the  contempt,  for  which  a 
judgment  is  rendered,  is  other  than  such  as  is  committed  in  presence  of 
the  court  or  calculated  to  interrupt  its  business.  In  re  Daves,  81-72; 
Bond  v.  Bond,  69-97;  In  re  Walker,  82-95;  Robbins,  ex  parte,  63-309; 
In  re  Deaton,  105-59. 

Where,  at  the  instance  of  a  party  litigant,  judgment  of  imprisonment 
is  rendered  against  the  adverse  party  for  contempt  in  wilfully  disobeying 
an  order  of  the  court,  the  party  aggrieved  is  entitled  to  an  appeal.  Cro- 
martie  v.  Com*rs,  85-211. 

But  not  from  a  judgment  imposing  a  fine  for  a  contempt  committed  in 
presence,  or  near  enough  to  interfere  in  business,  of  the  court.  In  re 
Daves,  81-72;  State  v.  Mott,  49-499. 

Where,  upon  the  trial,  a  party  to  the  action  was  ordered  to  surrender 
the  possession  of  a  paper  to  the  custody  of  the  court,  and  refusing,  was 
committed  for  contempt,  and  thereupon  obeyed  the  order  and  was  set 
at  liberty,  but  excepted  and  appealed:  Held,  (i)  that  such  a  refusal  was 
a  contempt;  (2)  that  as  the  appeal  presented  only  an  abstract  question 
of  the  power  to  make  the  order,  it  should  be  dismissed.  Thompson  v. 
Onley,  96-9. 

In  that  class  of  contempts  in  which  an  appeal  lies,  the  findings  of  fact 
by  the  superior  court  are  final,  but  when  the  contempt  proceedings  are 
in  a  court  inferior  to  the  superior  court  the  findings  are  reviewable  on 
appeal  in  that  court.     In  re  Deaton,  105-59. 

In  contempt  proceedings  the  facts  found  by  the  judge  are  conclusive, 
and  on  appeal  only  their  sufficiency  to  warrant  the  judgment  can  be 
reviewed.    Young  v.  Rollins,  90-125. 

Ifo  appeal  lies. — ^The  court,  on  appeal,  will  not  review  a  decision  or 
determination  affecting  neither  the  actual  nor  legal  merits  of  a  contro- 
versy. Therefore,  an  appeal  from  an  order  continuing  in  force  a  former 
order  made  in  the  cause  was  dismissed.     Childs  v.  Martin,  68-307. 

No  appeal  lies  if  no  judgment  has  been  rendered.  Taylor  v.  Bostic, 
93-415;  Baum  V.  Shooting  Club,  94-217;  State  v.  Hazell,  95-623;  State  v. 
Lockyear,  95-633;  State  v.  Smith,  95-680. 

Sefiual  to  dismiss. — No  appeal  lies  from  a  refusal  to  dismiss  an  action. 
McBryde  v.  Patterson,  78-412;  Railroad  v.  Richardson,  82-343;  Capel  v. 
Peebles,  80-90;  Allen  v.  Royster,  107-278;  Mitchell  v.  Kilburn,  74-483; 
Smith  v.  Mitchell,  63-620;  Garrett  v.  Trotter,  65-430;  Mastin  v.  Marlow, 
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65-695;  Long  V.  Bank,  81-41;  Gay  v.  Brookshire,  82-409;  Wilson  v.  Lrine- 
berger,  82-412;  Plemmons  v.  Improvement  Co.,  108-614. 

No  appeal  lies  from  a  refusal  to*  dismiss  an  action  or  to  nonsntt  the 
plaintiff.  Stith  v.  Lookabill,  71-25;  Foster  v.  Penry,  77-160;  Crawley  v. 
Woodfin,  78-4. 

No  appeal  lies  from  the  refusal  of  the  court  below  to  grant  a  motion 
to  dismiss  a  petition  for  a  writ  of  recordari.  An  appeal  lies  from  the 
order  of  the  court  either  granting  or  refusing  to  grant  such  writ.  Perry 
V.  Whitaker,  77-102. 

Qucere^  as  to  whether  an  appeal  will  lie  from  a  refusal  of  the  superior 
court  to  dismiss  an  appeal  from  a  justice's  judgment,  though  the  correct 
practice  seems  to  1)e  to  reserve  the  exception  (as  to  the  refusal  to  dismiss) 
and  proceed  with  the  trial,  so  that  on  the  appeal  the  whole  case  may  be 
disposed  of.     Spaugh  v.  Boner,  85-208 

No  appeal  lies  from  a  refusal  to  dismiss  an  action,  but,  after  such 
motion  and  refusal,  the  company  might  treat  all  proceedings  as  a  nullity 
as  to  it,  or  have  an  exception  noted  and  proceed  with  the  cause.  Plem- 
mons V.  Improvement  Co.,  108-614. 

Confession  of  jndgment. — A  defendant  who  confesses  judgment  has  no 
right  of  appeal.     Rush  v.  Steamboat  Co.,  67-47. 

Pro  fbrma  judgment. — Appeals  from  pro  forma  judgments  will  not  be 
considered.     Hines  v.  Hines,  84-122. 

Order  setting  aside  judgment  fn  mistake,  ezcnBable  neglect,  etc. — The  judg- 
ment of  tlie  superior  court  upon  the  facts  relied  upon  to  sustain  a  motion, 
under  ^  274,  to  set  aside  a  judgment  as  to  the  truth  of  such  facts,  is  final. 
The  judgment  as  to  their  sufliciency  in  law  is  subject  to  review.  John- 
son v.  Duckworth,  72-244. 

While  the  supreme  court  has  jurisdiction,  on  appeal,  to  determine 
what  constitutes  *'  mistake,  inadvertence,  surprise  or  excusable  neglect," 
under  §  274  of  The  Code,  it  has  no  authority  to  review  or  interfere  with 
exercise  of  the  discretion  vested  in  the  judge  of  the  superior  court  by 
that  section,  in  refusing  to  set  aside  judgments.  Beck  v.  Bellamy, 
93-129;  Hudgins  v.  White,  65-393;  Foley  v.  Blank,  92-476. 

Should  the  judge  set  aside  a  judgment  upon  a  state  of  facts  which 
did  not  bring  the  case  within  the  scope  of  the  statute,  his  action  would 
be  subject  to  correction  on  appeal.     Beck  v.  Beliamy,  93-129. 

See  §  274,  and  cases  cited. 

Judgment  fbr  costs. — An  appeal  does  not  He  from  a  judgment  for  costs 
only.  Kidd  v.  Morrison,  61-31;  State  v.  Railroad,  74-287;  except  where 
the  appellant  is  a  fiduciary;  May  v.  Darden,  83-237. 

An  appeal  will  be  dismissed  where  it  satisfactorily  appears  that  the 
question  of  costs  is  the  only  matter  involved.  Hasty  v.  Funderbunk, 
89-93;  Martin  v.  Sloan,  69-128;  Kidd  v.  Morrison,  61-31. 

As  a  general  rule  the  supreme  court  will  not  decide  a  case  where  noth- 
ing but  the  question  of  costs  is  involved,  but  if  some  important  substan- 
tial right  is  involved,  an  exception  will  be  made  and  an  opinion  given. 
Martin  v.  Sloan,  69-128;  Osborne  v.  Henry,  66-354. 

When  the  subject-matter  of  the  action  has  been  lost,  destroyed  or 
adjusted  between  the  parties,  an  appeal  will  not  be  allowed  from  a  judg- 
ment for  costs  only.  But  when  the  whole  matter  in  litigation  is  an  alleged 
liability  for  costs,  as  in  the  case  of  a  prosecutor  in  a  criminal  action,  an 
appeal  lies  as  in  other  cases.     State  v.  Byrd,  93-624. 

Although  an  appeal  will  not  lie  when  the  costs  only  are  involved,  yet 
when  it  calls  in  question  the  entire  judgment  and  the  costs  only  as  inci- 
dental, it  will  be  entertained.     Hobson  v.  Buchanan,  96-444. 
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Where,  pending  the  appeal  from  an  order  ^^^ranting  or  refusing  an 
injunction  till  the  hearing,  the  case  is  tried  and  disposed  of  and  no  appeal 
is  taken  therefrom,  the  appeal  will  be  dismissed,  since  only  costs  are 
involved.     Pritchard  v.  Baxter,  108-129. 

Continnaiice. — No  appeal  lies  from  an  order  granting 'or  refusing  a  con- 
tinuance. State  V.  Lindsay,  78-499;  State  v.  Scott,  80-365;  Johnson  v. 
Maxwell,  87-18.     Contra^  Bank  v.  Tiddy,  67-169, 

Does  not  lie  from  an  order  granting  a  continuance,  unless  there  is 
palpable  abuse.  McCurry  v.  McCurry,  82-296;  Austin  v.  Clarke,  70-458; 
Armstrong  v.  Wright,  8-93. 

No  appeal  lies  from  an  order  granting  a  continuance.  Isler  v.  Dewey; 
79-1;  State  V.  Vann,  84-722;  Jaffra^  v.  Bear,  98-58. 

The  granting  or  refusing  a  continuance  is  entirely  discretionary  with 
the  presiding  judge,  and  cannot  be  assigned  for  error  on  appeal.  Dupree 
v.  Ins.  Co.,  92-417. 

Where  an  order  grants  a  continuance  not  merely  for  the  term,  and 
for  some  incidental  reason  that  is  an  adjudication  which  arrests  the  action 
for  a  length  of  time,  it  affects  a  substantial  right,  and  can  be  appealed 
from.     Stratford  v.  Stratford,  92-297. 

Granting  or  refusing  a  continuance  is  a  matter  of  discretion,  and  not 
reviewable.     Banks  v.  M'fg  Co.,  108^282. 

Note. — Sections  401  and  402,  if  followed  more  strictly,  would  save 
costs  in  cases  where  there  is  meritorious  ground  for  continuance,  and 
when  there  is  not,  the  last  paragraph  of  J  402,  as  well  as  the  principle, 
that  justice  shall  not  be  delayed,  forbids  the  grant  of  the  continuance. 

Interlocutory  orders. — No  appeal  lies  from  an  interlocutory  order  not 
precluding  the  rights  of  any  party.  Sutton  v.  Schonwald,  80-20;  Tele- 
graph Co.  V.  Railroad,  83-420;  Railroad  v.  Warren,  92-620. 

No  appeal  lies  from  an  interlocutory  order  appointing  commissioners 
to  assess  damages  for  condemnation  of  a  fence-way  under  the  act  of 
1881,  ch.  172  (No  Fence  Law).     Commissioners  v.  Cook,  86-18. 

An  appeal  lies  at  once  from  an  interlocutory  order  that  may  in  effect 
put  an  end  to  the  action,  or  that  may  prejudice  a  substantial  right  of 
the  party  complaining.     Merrill  v.  Merrill,  92-657. 

An  appeal  cannot  be  taken  from  an  order  of  the  superior  court,  which 
does  not  terminate  the  action,  and  which  does  not  deprive  the  appellant 
of  any  substantial  right  which  he  might  lose  if  the  order  is  not  reviewed 
before  final  judgment.  Under  such  circumstances,  the  party  can  have 
his  exception  entered  of  record,  and,  if  necessary,  can  have  it  consid- 
ered by  the  supreme  court  on  appeal  after  the  final  judgment.  Clem- 
ent V.    Foster,    99-255;  Welch  v.  Kinsland,  93-281;  Hailey   v.    Gray, 

"93-195- 

An  order  remanding  the  papers  to  the  clerk,  in  order  that  he  may 
hear  a  motion  to  amend  the  pleadings,  to  the  end  that  an  account 
should  be  talcen,  is  interlocutor^'  and  does  not  impair  a  substantial  right, 
and  cannot  be  appealed  from.     Loftin  v.  Rouse,  94-508. 

Appeals  from  interlocutory  or  subsidiary  orders,  judgments  and 
decrees  made  in  a  cause,  carry  up  for  review  only  the  ruling  of  the 
court  upon  that  specific  point.  The  order  or  judgment  appealed  from, 
is  not  vacated,  but  further  proceedings  under  it  are  suspended  until  its 
validity  is  determined.  Meanwhile  the  action  remains  in  the  court 
below.     Green  v.  Griffin,  95-50. 

An  appeal  from  an  interlocutory  order  only  lies  when  it  affects  some 
substantial  right  and  will  work  injury  to  the  appellant  if  not  corrected 
before  an  appeal  from  the  final  judgment.  Lane  v.  Richaiidson,  101-181; 
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I/eak  V.  Covington,  95-193;  Bynum  v.  Commissioners,  101-412;  Martin 
V.  Flipper,  101-452;  Spencer  ex  parte,  95-271. 

An  order  appointing  commissioners  to  assess  damages  is  interlocutory, 
and  no  appeal  will  be  entertained  until  after  final  judgment  upon  the 
report  of  the  co^nmissioners.  Railroad  v.  Warren,  92-620;  Hendrick 
V.  Railroad,  98-431. 

When  appellant  is  not  seriously  prejudiced  by  delay,  and  not  deprived 
of  any  substantial  right  by  the  rendition  of  an  interlocutory  judgment, 
etc.,  the  regular  and  orderly  method  of  procedure  is  to  except  and  pro- 
ceed to  final  judgment,  so  that  the  appeal  may  bring  up  the  whole  case 
at  once.     Sneeden  v.  Harris,  107-31  ij  Blackwell  v.  McCain,  105-460. 

In  an  action  to  foreclose  a  mortgage,  it  appeared  that  the  plaintiffs 
had  a  lien  on  the  land  specified,  and  the  court  made  an  order  directing 
that  an  account  be  taken  to  ascertain  the  balance  of  the  debt  yet  unpaid, 
and  retaining  the  cause  for  further  action:  Heldy  that  the  order  was 
interlocutory,  and  appeal  would  not  lie  from  it.     Williams  v.  Walker, 

107-334. 

Order  making  additional  parties. — An  appeal  can  be  taken  from  an  order 
of  the  superior  court  either  making  or  refusing  to  make  additional 
parties,  when  such  order  affects  a  substantial  right  of  the  appellant; 
and  it  seems  that  the  appeal  may  either  be  taken  at  once,  or  it  can  be 
assigned  as  error  on  an  appeal  from  the  final  judgment.  Merrill  v. 
Merrill,  92-657. 

Where  the  superior  court  allowed  a  not.  pros,  as  to  certain  defend- 
ants, who  appealed  from  the  order,  and  moved  in  the  supreme  court  to 
make  other  persons  parties,  whose  presence  in  the  action  was  only 
necessary  if  the  not,  pros,  had  been  erroneously  entered:  Held^  that  the 
motion  to  make  parties  will  not  be  considered,  until  the  question  raised 
by  the  not.  pros,  is  disposed  of     Lee  v.  Eure,  92-283. 

The  supreme  court  will  not,  before  the  final  determination  of  an 
action,  entertain  an  appeal  from  an  interlocutory  order  making  addi- 
tional parties.  Merrill  v.  Merrill,  supra,  distinguished;  Lane  v.  Rich- 
ardson, ioi-i8r. 

Premature  appeals. — No  appeal  lies  from  an  order  re-committing  a  ref- 
eree's report,  with  instructions  to  correct  the  same  in  conformity  to  the 
rulings  of  the  court.  Jones  v.  Call,  89-188;  Torrence  v.  Davidson,  90-2; 
Grant  V.  Reese,  90-3;  Lutz  v.  Cline,  89-186;  Leak  v.  Covington,  95-193; 
Wallace  v.  Douglas,  105-42;  Com'rs  v.  Magnin,  85-114. 

When  transcript  fails  to  show  a  judgment  of  record  appealed  from, 
the  appeal  will  be  dismissed.     Logan  v.  Harris,  90-7. 

Where  part  of  the  issues  in  an  action  are  decided  by  a  trial,  and  others, 
material  to  the  final  disposition  of  the  cause,  are  left  open  for  further 
adjustment,  an  appeal  is  premature,  and  it  will  not  be  entertained. 
Hailey  v.  Gray,  93-195;  University  v.  Bank,  92-651. 

Where  a  demurrer  to  a  counterclaim  is  sustained  and  the  counterclaim 
stricken  out,  the  defendant  cannot  appeal  from  the  judgment,  and  so 
stop  the  trial  of  the  action,  but  must  note  his  exception  to  the  action  of 
the  court,  and  bring  the  point  up  for  review  on  an  appeal  from  the  final 
judgment     Knott  v.  Burwell,  96-272;  Bazemore  v.  Bndgers,  105-191. 

An  appeal,  from  an  order  of  the  superior  court  for  the  docketing  of  a  case 
brought  up  from  a  justice's  court  by  recordari,  is  premature,  and  will  be 
dismissed.     State  v.  Warren,  100-489. 

Where,  in  a  processioning  proceeding,  the  defendant  filed  exceptions 
to  the  report  of  the  freeholders,  which  were  overruled,  but  the  court 
directed  an  issue  to  be  submitted  to  the  jury  in  respect  to  the  location 
of  the  disputed  land,  an  appeal  from  the  judgment  overruling  theexcep- 
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ns  before  the  trial  of  this  issue  and  the  final  judgment  of  the  court 

jereon,  was  premature.     Martin  v.  Flippin,  101-452. 

When,  in  an  action  against  a  sherifiP  for  a  false  return,  the  court  per- 
mits such  return  to  be  amended,  the  plaintiff  should  note  his  exception, 
and,  unless  the  amended  return  is  admitted  to  be  true,  proceed  to  try  the 
issue.  An  appeal  before  final  judgment  on  such  admission,  or  a  verdict, 
is  premature,  and  will  be  dismissed.     Mfg.  Co.  v.  Buxton,  105-74. 

Where  the  jury  rendered  their  verdict  for  the  plaintiff,  and  thereupon 
the  court,  before  rendering  judgment  upon  the  verdict,  made  an  order 
of  reference  for  an  account  between  the  parties  to  ascertain  the  balance 
due,  to  which  no  exception  was  inade,  but  defendant  appealed,  such 
appeal  must  be  dismissed  as  premafure.     Blackwell  v.  McCain,  105-460. 

When  the  court  sets  aside  a  verdict  as  to  one  issue,  and  enters  an  inter- 
locutory judgment  as  to  the  other,  the  proper  course  of  the  partjir  injured 
is  to  note  an  exception,  and  go  on  to  the  trial  of  the  remaining  issue,  so 
that  the  whole  appeal  may  be  considered  at  once.  Appeal  from  such 
interlocutory  judgment,  and  at  such  stage  of  the  proceeding,  is  prema- 
ture, and  will  be  dismissed.     Hilliard  v.  Oram,  10^467. 

Does  not  lie  from  a  preliminary  order  settling  the  issues.  School 
Committee  v.  Kesler,  66-323. 

Appeal  does  not  lie  from  a  failure  to  frame  an  issue  not  tendered  by  a 
party.     Kidder  v.  Mcllhenny,  81-123;'  Curtis  v.  Cash,  84-41. 

Does  not  lie  from  an  order  appointing  commissioners  to  lay  out  a  right- 
of-way.     Telegraph  Co.  v.  Railroad,  83-420. 

An  appeal  lies  from  an  order  confirminj^  the  report  of  commissioners 
to  lay  out  a  right-of-way.     Railroad  v.  Railroad,  83-499. 

In  a  criminal  case  an  appeal  does  not  lie  from  the  overruling  of  the 
defendant's  demurrer  to  an  indictment.  Where  the  demurrer  is  sus- 
tained, the  judgment  is  final,  and  the  state  can  appeal.  Slate  v.  Mc- 
Dowell, 84-798. 

Ordinarily,  questions  arising  and  decided  during  the  examination  of  a 
witness  cannot  be  singled  out  and  the  exception  made  the  subject  of  a 
separate  appeal,  yet  such  appeal  may  be  sustained  when  a  party  is 
deprived  of  important  testimony,  and  the  action,  notwithstanding  such 
appeal,  may  proceed  to  full  preparation  for  trial.     Com'rs  v.  Lemly, 

85-341. 

An  appeal  from  an  order  setting  aside  a  report  of  commissioners  in 

partition  will  not  be  dismissed  as  premature.  Skinner  v.  Carter,  108-106. 

Appeals  in  a  fhtgmentary  manner. — The  court  will  not  entertain  appeals 
brought  up  in  a  fragmentary  manner.  Hines  v.  Hines,  84-122;  Commis- 
sioners V.  Satchwell,  88-1;  White  v.  Utley,  94-511. 

The  whole  case  must  come  up  on  appeal.     Hines  v.  Hines,  84-122. 

An  appeal  from  the  ruling  upon  one  of  several  issues  will  be  dismissed. 
The  trial  and  appeal  must  be  upon  the  whole  case.  Hines  v.  Hines, 
84-122;  Arriugton  v.  Arrington,  91-301. 

The  trial  of  an  action  should  embrace  and  determine  all  the  matters 
at  issue,  so  that  a  ^nal  judgment  may  be  entered  and  any  errors  com- 
mitted may  be  corrected  upon  one  appeal.  "Fragmentary  appeals  "  will 
not  be  tolerated.  Therefore^  in  an  action  to  recover  land,  with  damages 
for  its  detention,  where  the  issue  as  to  the  title  and  right  to  possession 
was  tried,  but  the  issue  as  to  damages  was  reserved  to  be  afterwards  tried 
if  it  should  be  adjudged  that  the  plaintiff  was  entitled  to  recover,  the 
supreme  court  would  not  entertain  an  appeal  for  reviewing  alleged  errors 
on  the  trial  of  the  issue  submitted.  Hicks  v.  Gooch,  93-112.  See  Hil- 
liard v.  Oram,  supra. 

Fragmentary  appeals  will  not  be  allowed  when  the  subject-matter 
could  oe  afterwards  considered  and  error  corrected  without  detriment  to 
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Leak  v.  Covington,  95-193;  Bynum  v.  Commissioners,  101-412;  Martin 
V.  Flipper,  101-452;  Spencer  ex  parte,  95-271. 

An  order  appointing  commissioners  to  assess  damages  is  interlocutory, 
and  no  appeal  will  be  entertained  until  after  final  judgment  upon  the 
report  of  the  co^pmissioners.  Railroad  v.  Warren,  92-620;  Hendrick 
V.  Railroad,  98-431. 

When  appellant  is  not  seriously  prejudiced  by  delay,  and  not  deprived 
of  any  substantial  right  by  the  rendition  of  an  interlocutory  judgment, 
etc.,  the  regular  and  orderly  method  of  procedure  is  to  except  and  pro- 
ceed to  final  judgment,  so  that  the  appeal  may  bring  up  the  whole  case 
at  once.     Sneeden  v.  Harris,  107-3  iij  Black  well  v.  McCain,  105-460. 

In  an  action  to  foreclose  a  mortgage,  it  appeared  that  the  plaintiffs 
had  a  lien  on  the  land  specified,  and  the  court  made  an  order  directing 
that  an  account  be  taken  to  ascertain  the  balance  of  the  debt  yet  unpai«l, 
and  retaining  the  cause  for  further  action:  He.ld^  that  the  order  was 
interlocutory,  and  appeal  would  not  lie  from  it     Williams  v.  Walker, 

107-334- 

Order  making  additional  parties. — An  appeal  can  be  taken  from  an  order 
of  the  superior  court  either  making  or  refusing  to  make  additional 
parties,  when  such  order  affects  a  substantial  right  of  the  appellant; 
and  it  seems  that  the  appeal  may  either  be  taken  at  once,  or  it  can  be 
assigned  as  error  on  an  appeal  from  the  final  judgment.  Merrill  v. 
Merrill,  92-657. 

Where  the  superior  court  allowed  a  not.  pros,  as  to  certain  defend- 
ants, who  appealed  from  the  order,  and  moved  in  the  supreme  court  to 
make  other  persons  parties,  whose  presence  in  the  action  was  only 
necessary  if  the  not.  pros,  had  been  erroneously  entered:  Heldy  that  the 
motion  to  make  parties  will  not  be  considered,  until  the  question  raised 
by  the  not.  pros,  is  disposed  of.     Lee  v.  Eure,  92-283. 

The  supreme  court  will  not,  before  the  final  determination  of  an 
action,  entertain  an  appeal  from  an  interlocutory  order  making  addi- 
tional parties.  Merrill  v.  Merrill,  supra^  distinguished;  Lane  v.  Rich- 
ardson, ioi-i8r. 

Prematnre  appeals. — No  appeal  lies  from  an  order  re-committing  a  ref- 
eree's report,  with  instructions  to  correct  the  same  in  conformity  to  the 
rulings  of  the  court.  Jones  v.  Call,  89-188;  Torrence  v.  Davidson,  90-2; 
Grant  v.  Reese,  90-3;  Lutz  v.  Cline,  89-186;  Leak  v.  Covington,  95-193; 
Wallace  v.  Douglas,  105-42;  Com'rs  v.  Magnin,  85-114. 

When  transcript  fails  to  show  a  judgment  of  record  appealed  from, 
the  appeal  will  be  dismissed.     Logan  v.  Harris,  90-7. 

Where  part  of  the  issues  in  an  action  are  decided  by  a  trial,  and  others, 
material  to  the  final  disposition  of  the  cause,  are  left  open  for  further 
adjustment,  an  appeal  is  premature,  and  it  will  not  be  entertained. 
Hailey  v.  Gray,  93-195;  University  v.  Bank,  92-651. 

Where  a  demurrer  to  a  counterclaim  is  sustained. and  the  counterclaim 
stricken  out,  the  defendant  cannot  appeal  from  the  judgment,  and  so 
stop  the  trial  of  the  action,  but  must  note  his  exception  to  the  action  of 
the  court,  and  bring  the  point  up  for  review  on  an  appeal  from  the  final 
judgment.     Knott  v.  Burwell,  96-272;  Bazemore  v.  Bridgers,  105-191. 

An  appeal,  from  an  order  of  the  superior  court  for  the  docketing  of  a  case 
brought  up  from  a  justice's  court  by  recordari^  is  premature,  and  will  be 
dismissed.     State  v.  Warren,  100-489. 

Where,  in  a  processioning  proceeding,  the  defendant  filed  exceptions 
to  the  report  of  the  freeholders,  which  were  overruled,  but  the  court 
directed  an  issue  to  be  submitted  to  the  j'ury  in  respect  to  the  location 
of  the  disputed  land,  an  appeal  from  the  judgment  overruling  theexcep- 
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lions  before  the  trial  of  this  issue  and  the  final  judgment  of  the  court 
thereon,  was  premature.     Martin  v.  Plippin,  101-452. 

When,  in  an  action  against  a  sheriff  for  a  false  return,  the  court  per- 
mits such  return  to  be  amended,  the  plaintiff  should  note  his  exception, 
and,  unless  the  amended  return  is  admitted  to  be  true,  proceed  to  try  the 
issue.  An  appeal  before  final  judgment  on  such  admission,  or  a  verdict, 
is  premature,  and  will  be  dismiss^.     Mfg.  Co.  v.  Buxton,  105-74. 

Where  the  jury  rendered  their  verdict  for  the  plaintiff,  and  thereupon 
the  court,  before  rendering  judgment  upon  the  verdict,  made  an  order 
of  reference  for  an  account  between  the  parties  to  ascertain  the  balance 
due,  to  which  no  exception  was  made,  but  defendant  appealed,  such 
appeal  must  be  dismissed  as  premature.     Blackwell  v.  McCain,  105-460. 

When  the  court  sets  aside  a  verdict  as  to  one  issue,  and  enters  an  inter- 
locutory judgment  as  to  the  other,  the  proper  course  of  the  party  injured 
is  to  note  an  exception,  and  go  on  to  the  trial  of  the  remaining  issue,  so 
that  the  whole  appeal  may  be  considered  at  once.  Appeal  from  such 
interlocutory  judgment,  and  at  such  stage  of  the  proceeding,  is  prema- 
ture, and  will  be  dismissed.     Hilliard  v.  Oram,  10^467. 

Does  not  lie  from  a  preliminary  order  settling  the  issues.  School 
Committee  v.  Kesler,  66-323. 

Appeal  does  not  lie  from  a  failure  to  frame  an  issue  not  tendered  by  a 
party.     Kidder  v.  Mcllhenny,  81-123;'  Curtis  v.  Cash,  84-41. 

Does  not  lie  from  an  order  appointing  commissioners  to  lay  out  a  right- 
of-way.     Telegraph  Co.  v.  Railroad,  83-420. 

An  appeal  lies  from  an  order  confirming  the  report  of  commissioners 
to  lay  out  a  right-of-way.     Railroad  v.  Railroad,  83-499. 

In  a  criminal  case  an  appeal  does  not  lie  from  the  overruling  of  the 
defendant's  demurrer  to  an  indictment.  Where  the  demurrer  is  sus- 
tained, the  judgment  is  final,  and  the  state  can  appeal.  State  v.  Mc- 
Dowell. 84-798. 

Ordinarily,  questions  arising  and  decided  during  the  examination  of  a 
witness  cannot  be  singled  out  and  the  exception  made  the  subject  of  a 
separate  appeal,  yet  such  appeal  may  be  sustained  when  a  party  is 
deprived  of  important  testimony,  and  the  action,  notwithstanding  such 
appeal,  may  proceed  to  full  preparation  for  trial.     Com'rs  v.  Lemly, 

85-341. 

An  appeal  from  an  order  setting  aside  a  report  of  commissioners  in 

partition  will  not  be  dismissed  as  premature.  Skinner  v.  Carter,  108-106. 

Appeals  in  a  fhtgmentary  manner. — The  court  will  not  entertain  appeals 
brought  up  in  a  fragmentary  manner.  Hines  v.  Hines,  84-122;  Commis- 
sioners V.  SatchwelT,  88-1;  White  v.  Utley,  94-511. 

The  whole  case  mnst  come  up  on  appeal.     Hines  v.  Hines,  84-122. 

An  appeal  from  the  ruling  upon  one  of  several  issues  will  be  dismissed. 
The  trial  and  appeal  must  be  upon  the  whole  case.  Hines  v.  Hines, 
84-122;  Arrington  v.  Arrington,  91-301. 

The  trial  of  an  action  should  embrace  and  determine  all  the  matters 
at  issue,  so  that  a  final  judgment  may  be  entered  and  any  errors  com- 
mitted may  be  corrected  upon  one  appeal.  "Fragmentary  appeals  "  will 
not  be  tolerated.  Therefore^  in  an  action  to  recover  land,  with  damages 
for  its  detention,  where  the  issue  as  to  the  title  and  right  to  possession 
was  tried,  but  the  issue  as  to  damages  was  reserved  to  be  afterwards  tried 
if  it  should  be  adjudged  that  the  plaintiff  was  entitled  to  recover,  the 
supreme  court  would  not  entertain  an  appeal  for  reviewing  alleged  errors 
on  the  trial  of  the  issue  submitted.  Hicks  v.  Gooch,  93-112.  See  Hil- 
liard V.  Oram,  supra. 

Fragmentary  appeals  will  not  be  allowed  when  the  subject-matter 
could  oe  afterwaras  considered  and  error  corrected  without  detriment  to 
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the  appellant.  But  this  rule  does  not  apply  to  interlocutory  orders,  the 
granting  or  refusal  of  which  may  produce  present  injury  or  loss.  Davis 
y.  Ely,  100-283. 

Hatters  of  discretion  and  not  reviewable. — An  appeal  does  not  lie  from  the 
superior  to  the  supreme  court  upon  the  refusal  of  the  judge  below  to 
pass  upon  the  competenc}^  of  evidence  and  its  materiality  before  the 
trial  any  more  than  from  his  refusal  to  try  or  continue  a  cause,  or  from 
his  order  to  allow  or  disallow  an  amendment.  Wallington  v.  Mont- 
gomery, 74-372. 

No  appeal  lies  from  an  order' setting  aside  a  compulsory  reference,  nor 
from  a  refusal  to  allow  thereupon  an  amendment  presenting  a  new  issue. 
Busbee  v.  Surles,  79-51. 

Does  not  lie  from  a  refusal  of  the  judge  to  re-open  a  case  for  additional 
evidence.     Pain  v.  Pain,  80-322. 

No  appeal  lies  from  a  refusal  to  try  an  action  on  a  demurrer  after  the 
withdrawal  of  the  subject-matter  to  which  it  relates,  and  the  consequent 
continuance  of  the  cause.     Gay  v.  Brookshire,  82-409. 

Nor  from  an  order  for  several  defendants  to  pay  a  sum  in  solido  with- 
out a  previous  finding  that  the  fund  was  under  their  joint  control.  Cor- 
bin  V.  Berry,  83-27. 

No  appeal  lies  for  allowing  a  leading  question  to  be  asked  by  a  party 
of  his  own  witness.     Bank  v.  Pinkers,  83-377;  Johnson  v.  Allen,  104-131. 

Nor  from  a  refusal  to  amend  a  record.  Perry  v.  Adams,  83-266:  State 
v.  Swepson,  83-584. 

The  granting  or  refusing  leave  to  file  exceptions  to  a  referee's  report 
at  a  term  subsequent  to  the  one  to  which  the  report  is  submitted  is  a 
matter  of  discretion  and  not  app>ealable.  Long  v.  Logan,  86-535;  Witt- 
kowsky  v.  Logan,  86-540;  Long  v.  Gooch,  86-709. 

Nor  from  consolidation  of  cases.     Morrison  v.  Baker,  87-76. 

The  allowance  made  to  referees  for  their  services  is  entirely  in  the 
sound  discretion  of  the  court,  and  is  not  reviewable  upon  appeal. 
Worthy  v.  Brower,  93-492. 

The  order  in  which  consolidated  cases  are  tried  is  in  the  discretion  of 
the  court,  and  not  reviewable.    Jones  v.  Jones,  94-11 1. 

Whether  or  not  the  facts  pleaded  in  bar  are  such  as  to  require  that 
they  be  passed  upon  before  ordering  a  reference  to  state  an  account,  rests 
in  the  sound  discretion  of  the  court,  and  the  decision  of  the  court  thereon 
is  not  appealable.    State  v.  McMahon,  85-296;  Leak  v.  Covington,  87-501. 

Where  the  judge  below,  in  the  exercise  of  his  discretion,  refuses  to 
open  the  bidding  on  an  advance  of  ten  per  cent,  before  the  sale  is  con- 
firmed, the  supreme  court  will  not  direct  him  to  do  so.     Trull  v.  Rice, 

92*^572. 

The  refusal  of  the  court  to  hear  affidavits  upon  a  motion  to  confirm  a 
report  in  partition  is  a  matter  of  discretion  and  not  reviewable.  Skin- 
ner v.  Carter,  108-106. 

Amendments. — No  appeal  lies  from  refusing  or  allowing  amendment  to 
complaint.     Lippard  v.  Roseman,  72-427;  Dobson  v.  Chambers,  78-334- 

Nor  from  a  refusal  to  allow  defendant  to  put  in  an  answer  at  the  trial 
term.     Boddie  v.  Woodard,  83-2. 

SembiCy  that  a  refusal  to  hold  an  answer  frivolous  is  not  appealable. 
Hull  V.  Carter,  83-249;  Brogden  v.  Henry,  83-274. 

No  appeal  lies  from  a  refusal  to  strike  out  i>art  of  defendant's  answer. 
Turlington  v.  Williams,  84-125. 

The  refusal  of  a  judge  to  allow  an  answer  to  be  filed  at  the  trial  term 
is  a  matter  of  discretion  and  not  appealable.     Reese  v.  Jones,  84-597. 

No  appeal  lies  from  a  refusal  to  grant  a  motion  to  strike  out  alleged 
improper  matter  from  the  pleadings.     Best  v.  Clyde,  86-4. 
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Allowing  or  refusal  of  ameudments  to  the. pleadings  is  not  appealable. 
Henry  v.  Cannon,  86-24. 

Motions  in  regard  to  amendments  are  addressed  to  the  discretion  of 
the  court,  and  its  decisions  thereon  are  not  appealable.  Wiggins  v. 
McCoy,  87-499. 

An  order  of  the  superior  court,  striking  out  an  answer  in  an  action  of 
ejectment  for  want  of  a  bond  by  the  defendant,  is  reviewable,  where  the 
defendant  has  been  led  to  assume  that  the  plaintiff  has  waived  the  bond. 
McMillan  v.  Baker,  92-110. 

A  refusal  to  permit  additional  pleadings  to  be  filed,  or  original  plead- 
ings to  be  amended,  is  discretionary  and  not  reviewable.  Warden  v. 
McKinnon,  99-251. 

The  substitution  of  plaintiffs  is  in  the  discretion  of  the  court.  Rey- 
nolds V.  Smathers,  87-24. 

Doubtful  if  an  appeal  lies  from  an  order  making  additional  parties. 
Johnston  v.  Neville,  68-177. 

The  adding  or  striking  out  the  name  of  any  party  is  a  matter  of  dis- 
cretion and  not  reviewable.    Jarrett  v.  Gibbs,  107-303. 

Matters  not  reriewable. — No  appeal  lies  from  an  order  striking  out  an 
irregular  judgment  at  the  same  term  it  was  taken.  Dick  v.  Dickson, 
63-488. 

The  refusal  of  the  judge  to  accept  a  bond  tendered  as  security  for  a 
prosecution,  is  not  subject  to  review.     Futrell  v.  Spivey,  63-526. 

The  supreme  court  cannot  review  an  order  striking  out  a  judgment 
depending,  in  part,  upon  the  question  whether  there  had  been  a  verdict. 
Simonton  v.  Chipley,  64-152. 

An  order  of  a  judge  for  a  defendant  to  appear  at  a  subsequent  time 
and  show  cause  why  a  receiver  may  not  be  appointed,  is  not  appealable. 
Gray  v.  Gaither,  71-55. 
/      No  appeal  will  lie  from  a  mere  refusal  of  the  judge  to  give  a  judg- 
ment prayed  for,  except  in  the  case  of  his  refusal  to  grant  an  injunction. 
I      Maxwell  V.  Caldwell,  72-450;  Capel  v.  Peebles,  80-90. 

No  appeal  lies  from  the  decision  of  the  judge  below,  either  at  chatn- 
bers  or  in  term,  upon  the  sufficiency  of  an  indemnity  bond  executed  in 
compliance  with  his  order.     Steinberger  v.  Hawley,  85-141. 

The  adjudication  by  the  judge  that  the  undertaking  on  granting  an 
injunction  has  been  duly  executed  and  filed,  is  conclusive,  and  no 
appeal  lies  therefrom.     Bynum  v.  Commissioners,  10 1-4 12. 

Usually,  a  ruling  of  the  court  upon  taxation  of  witness  tickets  is  not 
appealable,  but  it  is  otherwise  when  the  court  refuses  to  act  on  the 
motion,  on  the  ground  of  a  want  of  power.     In  re  Smith,  105-167. 

No  appeal  lies  from  an  order  of  the  superior  court  directing  the  clferk 
to  send  up  to  the  next  term  a  transcript  of  proceedings  supplemental  to 
execution.  Bank  v.  Burns,  107-465.  Nor  from  refusal  to  remove  a  cau.se. 
Albertson  v.  Terry,  109 — ,  and  cases  cited. 

From  order  granting  or  refusing  a  new  trial. — This  section  applies  only  to 
"matters  of  law  or  legal  inferences,"  and  not  to  an  order  involving  a 
mere  discretion,  and  whether  a  new  trial  ought  to  be  granted,  because 
the  verdict  is  against  the  weight  of  evidence,  is  a  matter  solely  in  the 
discretion  of  the  judge  who  tries  the  cause.  Jenkins  v.  Ore  Dressing 
Co.,  65-563. 

Where  a  judge  set  aside  a  verdict  and  granted  a  new  trial  for  error  of 
law  in  his  instructions  to  the  jury,  the  party  prevailing  may  appeal 
from  the  order  granting  a  new  trial,  and  if  it  appear  that  his  instruc- 
tions were  correct,  it  will  be  set  aside.     Bryan  v.  Heck,  67-322. 
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An  order  setting  aside  a  verdict  as  being  against  the  weight  of  evi- 
dence is  not  appealable.  Watts  v.  Bell,  71-405;  Stanton  v.  Hughes, 
97-318;  Snowden  v.  Railroad,  95-93;  McKinnon  v.  Morrison,  104-354- 

In  an  appeal  from  an  order  granting  or  refusing  a  new  trial,  the  presid- 
ing judge  should  put  upon  the  record  the  matters  including  the  order, 
so  that  the  supreme  court  can  see  whether  the  order  presents  a  matter 
of  layr,  which  is  a  subject  of  review,  or  a  matter  of  discretion,  which  is 
not.     Moore  v.  Kdmiston,  70-471. 

Where,  upon  a  trial  in  the  court  below,  the  plaintiff  asked  for  a  new 
trial,  and  upon  its  being  refused,  appealed  to  the  supreme  court,  and  at 
the  same  time  the  defendant  appealed;  and,  in  this  court,  the  judgment 
of  the  court  below  was  affirmed,  dismissing  the  plaintiiBT's  action;  in 
such  case,  the  appeal  of  the  defendant  to  the  supreme  court  will  be  dis- 
missed with  costs.     Home  v.  Home,  72-534. 

It  is  error  to  grant  a  new  trial  on  the  ground  that  the  damages  are 
excessive,  when  the  evidence  showed  the  actual  amount  of  damage,  and 
a  verdict  was  rendered  accordingly.     Winburne  v.  Bryan,  73-47. 

Error  in  granting  a  new  trial  is  appealable.  Winburne  v.  Bryan,  73-47; 
Johnson  v.  Bell,  74-355;  Clegg  v.  White  Soapstone  Co.,  67-302. 

Upon  a  motion  by  the  defendant  for  a  new  trial,  in  an  action  for  dam- 
ages, it  is  not  error  for  the  court  to  refuse  to  hear  the  evidence  of  a  juror, 
for  the  purpose  of  showing  that  in  ascertaining  the  amount  of  damages 
the  jury  did  not  consider  that  some  of  the  property  was  probably  dam- 
aged before  the  cause  of  action  arose,  there  being  no  evidence  to  that 
effect.     Bellamy  v.  Pippin,  74-46. 

Where  a  witness,  after  verdict,  filed  an  affidavit  that  he  was  mistaken 
in  his  evidence  on  a  material  point,  the  granting  or  refusing  a  new  trial 
is  discretionary,  and  no  appeal  lies.     Dalton  v.  Webster,  82-279. 

Where  there  is  any  evidence  to  go  to  the  jury,  the  supreme  court 
cannot  pass  on  its  sufficiency,  and  when  the  case  on  appeal  states  that 
there  was  much  evidence  on  certain  questions,  introduced  by  both  parties, 
that  court  cannot  say  that  there  is  no  e\ndence  to  support  the  verdict 
Woodley  v.  Hassell,  94-157. 

Where  the  record  only  shows  that  the  trial  judge  set  the  verdict  aside, 
and  granted  a  new  trial,  without  specifying  the  facts  or  reasons  which 
induced  him  to  do  so,  and  these  do  not  appear  with  certainty-,  in  the 
record,  it  will  be  presumed  that  the  new  trial  was  granted  in  the  exer- 
cise of  the  discretionary  powers  vested  in  the  trial  judge,  and  the  appeal 
will  be  dismissed.     Braid  v.  Lukins,  95-123. 

An  order  granting  or  refusing  a  motion  for  a  new  trial  in  a  case  where 
the  determination  of  a  question  of  law  is  not  involved,  is  not  appealable. 
Thomas  v.  Myers,  87-31;  Braid  v.  Lukins,  95-123;  Carson  v.  Dellinger, 
90-^26. 

The  refusal  to  set  aside  a  verdict  because  against  the  weight  of  eri- 
dence,  is  not  reviewable  if  there  is  an)'  evidence.  Whitehurst  v.  Petti- 
pher,  105-40;  High  v.  Bailey,  107-70;  Redmond  v.  Stepp,  100-212. 

Newly  discovered  evidence. — The  discretion  of  a  superior  court  judge  to 
set  aside  a  report  of  a  referee,  on  the  ground  of  newly  discovered  testi- 
mony, cannot  be  reviewed  in  the  supreme  court.     Vest  v.  Cooper,  68-131. 

No  appeal  lies  from  the  refusal  of  a  judge  to  grant  a  new  trial  for 
newly  discovered  evidence.  Carscn  v.  Dellinger,  90-226;  Munden  v. 
Casey,  93-97;  State  v.  Starnes,  97-423. 

Findings  of  fiwt. — Where  the  judge  below  held  that  there  had  been  an 
agreement  between  counsel  that  several  suits  should  abide  the  event  of 
a  particular  one,  such  finding  is  not  subject  to  review.  Carroll  v.  Hay- 
wood, 64-481. 
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Findings  of  the  judge  upon  questions  of  fact  are  not  appealable.  Bar- 
rett V.  Henry,  85-321;  Cardwell  v.  Cardwell,  64-621. 

The  supreme  court  cannot  consider  exceptions  to  findings  of  fact  (by 
a  referee)  as  being  against  the  wpight  of  evidence.  McPeters  v.  Ray, 
85-462. 

See  \  422,  antCy  and  cases  cited. 

The  decision  of  the  judge,  that  a  witness  is  qualified  to  testify^  as  an 
expert,  cannot  be  reviewed  in  the  supreme  court.  State  v.  Cole,  94-958; 
State  v.  Sanders,  84-828;  State  v.  Efler,  85-585;  Hammond  v.  Schiff",  loo- 
161;  State  v.  Burgwyn,  87-572. 

The  findings  of  the  judge  of  the  superior  court  on  questions  of  fact 
properly  submitted  to  his  decision,  in  a  cause  of  purely  legal  cognizance, 
are  as  inviolable  as  the  verdict  of  a  jury,  and  cannot  be  reversed  on 
appeal.     Burke  v.  Turner,  85-500. 

It  is  otherwise  in  equity  cases,  and  on  the  hearing  of  an  appeal  from 
an  order  granting  or  refusing  a  receiver  or  an  injunction,  the  supreme 
court  will  review  the  findings  of  fact  of  the  judge  below.  Jones  v.  Boyd, 
80-258;  Coates  V.  Wilkes,  92-376;  Roberts  v.  Lewald,  107-335;  Evans  v. 
Railroad,  96-45. 

See  \\  334  and  338,  ante. 

To  render  competent  the  declarations  of  one  partner  against  another, 
the  judge  must  determine  the  question  whether  there  is /n'wa  facte  evi- 
dence of  partnership,  and  from  his  decision  as  to  this  there  is  no  appeal. 
Hilton  V.  McDowell,  87-364. 

Upon  an  appeal  from  an  order  granting  or  refusing  a  new  trial,  it  is 
the  duty  of  the  judge  to  find  the  facts,  so  that  the  court  may  decide 
whether  they  amount,  in  law,  to  mistake,  etc.     Oldham  v.  Sneed,  80-15. 

Where  an  award  is  imputed  to  the  bias  of  the  arbitrators,  the  bias 
must  be  found  by  the  judge,  when  the  facts  are  referred  to  his  decision, 
or  he  must  refuse  to  pass  on  it,  before  the  question  will  be  considered  on 
appeal.     Bryant  v.  Fisher.  85-71. 

In  eiQtxons purely  equitable,  the  supreme  court  has  jurisdiction  to  pass 
on  the  questions  of  fact  ^  as  distinguished  from  the  issues  of  fact  ^  where 
the  evidence  on  which  the  judge  below  acted  accompanies  the  record, 
and  can  be  examined  by  the  appellate  court.     Coates  v,  Wilkes,  92-376. 

In  an  application  to  set  aside  a  judicial  sale  and  re-open  the  biddings, 
the  supreme  court  will  not  look  into  conflicting  affidavits,  but  is  gov- 
erned by  the  facts  as  found  by  the  judge.     Trull  v.  Rice,  92-572. 

The  finding  by  the  trial  judge  that  a  witness,  whose  deposition  is 
offered,  was  not  within  the  state,  there  being  some  evidence  of  these 
facts,  will  not  be  reviewed  in  the  supreme  court.     Branton  v.  O'Briant, 

93-99- 

Where  the  court  below  found  as  a  fact  that  certain  articles  were  fn  no 

way  connected  with  the  freehold,  it  disposes  of  the  question  of  their 

being  fixtures  in  the  supreme  court.     Foote  v.  Gooch,  96-271. 

Where  a  preliminary  question  of  fact  arises  upon  which  the  iadniissi- 
bility  of  evidence  depends,  the  finding  of  the  judge  cannot  be  reviewed 
on  appeal,  if  there  be  any  evidence  to  warrant  it.  Barbee  v.  Green, 
92-471;  Smith  V.  Kron,  96-392. 

The  finding  by  a  judge  below  of  the  fact  of  the  loss  of  a  record,  upon 
which  secondary  evidence  of  its  contents  is  offered,  is  conclusive,  and 
not  the  subject  of  review  in   the  supreme  court.     Leak  v.  Covington, 

99-559. 

The  supreme  court  has  jurisdiction,  in  actions  purely  equitable,  to 

review  the  evidence  and  findings  of  fact  in  the  court  below,  where  the 
entire  testimony,  as  it  was  offered  and  received  on  the  trial,  is  trans- 
mitted and  can  be  considered  upon  the  appeal;  but  it  will  not  exercise 
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this  jurisdiction  upon  a  fragmentary  or  summary  statement  of  the  evi- 
dence. In  the  application  of  this  jurisdiction  the  supreme  court  may, 
in  certain  cases,  direct  further  testimony  to  be  taken,  or  direct  an  issue 
of  fact  to  be  framed  and  remanded  for  trial  by  jury.  G.itewood  v.  Leak, 

99-357. 

A  finding  by  the  judge  that  the  facts  set  forth  in  a  complamt  are  true, 
is  a  sufficient  finding  of  facts  on  a  motion  for  alimony.  Lea  v.  Ivea, 
104-603. 

The  conclusions  of  the  court  below  as  to  the  fact  of  delivery,  if  sup- 
ported by  any  evidence,  will  not  be  reviewed  on  appeal.  Avent  v. 
Arrington,  105-377. 

Where  the  court  below,  adopting  the  findings  of  a  former  judge, 
states  of  record  that  his  own  findings  were  after  careful  consideration  of 
the  evidence  the  same,  the  supreme  court  cannot  entertain  suggestions, 
on  argument,  that  all  the  evidence  had  not  been  considered.  Taylor  v. 
Pope,  106-267. 

The  facts  found  by  the  court  on  a  motion  to  vacate  a  warrant  of 
attachment  are  not  review^able.     Millhiser  v.  Balsley,  106-433. 

In  such  case  it  is  not  necessary  that  the  court  should  find  the  facts 
unless  requested,  /did;  Holden  v.  Purefoy,  108-163. 
.  Where  the  proof  of  diligent  search  for  the  lost  instrument  is  suffi- 
cient to  satisfy  a  reasonable  person,  the  decision  of  the  trial  judge  to 
admit  secondary  evidence  of  its  contents  is  not  reviewable.  Springs  v. 
Schenck,  106-153;  Gillis  v.  Railroad,  108-441;  Bonds  v.  Smith,  106-554; 
Jones  V.  Call,  93-170. 

If  the  findings  of  the  trial  court  upon  the  question  of  the  loss  and 
diligent  search  for  the  instrument  is  general,  the  appellate  court  wiU 
assume  that  it  acted  upon  plenary  proof  of  these  facts;  but  where  the 
facts  are  set  out  the  conclusion  of  the  court  below  may  be  reviewed. 
Bonds  V.  Smith,  106-554;  Scoggius  v.  Turner,  98-135;  Gillis  v.  Railroad, 
108-441. 

In  arrest  and  bail  proceedings  on  a  motion  made  by  the  defendant  to 
vacate  the  order  of  arrest,  when  the  court  finds  that  the  facts  are  suffi- 
cient to  sustain  the  order,  the  findings  of  fact  by  the  court  below  are 
final,  and  will  not  be  reviewed  on  appeal,  unless  it  be  objected  prop- 
erly that  there  was  no  evidence  to  support  them.  Travers  v.  Deaton, 
107-500. 

There  was  a  judgment  in  the  court  of  a  justice  of  the  peace  dismiss- 
ing the  action  as  to  one  of  the  defendants;  in  a  subsequent  action 
upon  the  same  note,  there  was  an  appeal  to  the  superior  court,  which 
found  the  facts,  by  consent,  that  in  the  first  action  there  had  been  a 
trial  on  the  merits,  and  a  judgment  rendered  therein  to  the  effect  that 
there  was  no  obligee  on  the  bond  sued  on.  The  court  further  found  that 
the  justice  did  not  hear  any  evidence  of  the  equitable  claim  of  the 
plaintiffs:  Held^  that  this  finding  is  conclusive.    Davie  v.  Davis,  108-501. 

On  a  motion  to  set  *aside  a  judgment  for  excusable  neglect,  when  there 
are  no  findings  of  fact,  and  the  appellant  did  not  request  the  judge  to 
find  the  facts,  the  court  will  view  the  affidavits  in  the  aspect  most  favor- 
able to  the  appellee.     Holden  v.  Purefoy,  108-163. 

In  appeals  from  a  justice. — An  appeal  does  not  lie  from  an  order  to  issue 
notice  of  appeal  (instead  of  dismissing  for  want  of  notice  of  appeal)  on 
an  appeal  from  a  justice.  Chester  v.  Richardson,  82-343;  Marsh  v. 
Cohen,  68-283. 

An  appeal  does  not  lie  from  an  order  of  the  judge  allowing  an  appeal 
from  a  justice  of  the  peace  to  be  docketed  after  the  time  allowed  by  the 
statute  has  expired.     West  v.  Reynolds,  94-333. 

See  \\  564,  565  and  566,  post. 
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Public  roads. — An  appeal  lies  from  a  judgment  of  a  superior  court  upon 
a  petition  to  discontinue  a  public  road,  heard  on  an  appeal  from  board 
of  commissioners.     Ashcraft  v.  Lee,  81-135,  overruling  Asbcraft  v.  Lee, 

79-34. 

The  county  commissioners  are  vested,  by  the  statute,  with  the  power 

to  lay  out  or  discontinue  public  roads,  and  from  their  action  an  appeal 
lies  to  the  superior  court  in  terra,  where  the  issues  of  fact  are  to  be 
tried  by  a  jury,  and  from  that  court  an  appeal  lies  to  the  supreme  court, 
as  in  other  cases.     King  v.  Blackwell,  96-322. 

An  appeal  lies  from  the  order  of  the  board  of  county" commissioners 
directing  the  establishment  of  a  road,  before  the  order  has  been  exe- 
cuted. McDowell  V.  Insane  Asylum,  101-656;  Warlick  v.  Lowmau, 
101-548;  Warlick  v.  Lowman,  103-122. 

See  The  Code,  |  2039. 

From  county  commissioners. — No  appeal  lies  from  the  exercise  of  discre- 
tion invested  by  law  in  a  board  of  commissioners.  Broadnax  v. 
Groom,  64-244. 

Nor  from  their  decision  in  passing  upon  claims  against  the  county. 
The  remedy  is  by  civil  action.    Jones  v.  Coni'rs,  88-56. 

No  appeal  lies  from  the  refusal  of  county  commissioners  to  allow 
credits  claimed  by  an  officer  in  his  settlement  with  the  county.  His 
remedy  is  by  civil  action.     McMillan  v.  Com'rs,  90-28. 

From  clerks.— See  J?  252,  253,  254  and  256,  ante. 

From  inibrior  court. — No  appeal  lies  from  the  inferior  court  directly  to 
the  supreme  court.     State  v.  Spurlin,  80-362. 

Taadng  prosecutor  with  costs. — Taxing  the  prosecutor  with  costs,  upon 
proper  findings  of  fact,  when  done  in  the  superior  court,  is  final,  and 
not  reviewable  (State  v.  Adams,  85-560;  State  v.  Owens,  87-565;  State 
V.  Dunn,  95-697;  State  v.  Hamilton,  106-660);  though  if  the  preliminary 
facts  are  not  found,  an  appeal  lies.     State  v.  Roberts,   106-662. 

An  appeal  lies,  however,  from  an  order  of  a  justice  taxing  the  prose- 
cutor with  costs  to  the  superior  court.  State  v.  Murdock,  85-598;  State 
V.  Powell,  86-640;  State  v.  Hamilton,  106-660;  Merrimon  v.  Com'rs, 
106-369. 

From  report  of  referee. — The  report  of  a  referee  is  reviewed  not  by  an 
appeal  to  the  superior  court,  but  by  exceptions  taken  to  the  report. 
Green  v.  Castleberry,  70-20. 

See  {^420-423,  anle^  and  cases  cited. 

Jurisdiction  must  appear. — The  jurisdiction  mus^  appear  on  the  face  of 
the  papers  to  secure  a  hearing  on  appeal.     Gordon  v.  Sanderson,  83-1. 

Appellant  must  assign  and  show  error. — The  appellant  must  assign  and 
show  error  in  the  ruling  of  the  court  below,  or  the  judgment  will  be 
affirmed.     McDaniel  v.  Pollock,  87-503. 

The  facts,  occurring  at  the  trial,  alleged  as  ground  for  a  new  trial, 
must  appear  affirmatively  upon  the  record  transmitted  from  the  court 
below.     State  v.  Bullock,  63-570;  McKinnon  v.  Morrison,  104-354. 

See  2  412  (3),  and  numerous  cases  there  cited. 

Case  remanded. — The  supreme  court  will,  if  necessary,  remand  a  case, 
to  then  end  that  additional  facts  may  be  found.  Sigman  v.  Hause, 
86-310. 

Where  the  appeal  is  taken  upon  the  opinion  of  the  judge  being  filed, 
but  without  any  judgment  being  rendered,  the  case  will  be  remanded 


r^^ 
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at  the  appellant's  costs.     Moore  v.  Hinnant,  87-505;  Taylor  v.  Bostic, 
93-415;  Baum  V.  Shooting  Club,  94-217. 

Where  the  transcript  of  the  record  fails  to  set  forth  facts  necessary  to 
the  determination  of  the  case  on  appeal,  it  will  be  remanded,  to  the 
end  that  the  same  may  be  supplied,  or  found  by  the  court  below,  as  the 
nature  of  the  cause  may  require.     The  Code,  §965;  Bank  v.  Blossom. 

89-341. 

Where  the  appeal  is  not  perfected  as  required  by  law,  the  cause  will 
be  remanded  at  appellant's  cost.     Eure  v.  Pax  ton,  80-17. 

Where  demurrer  was  overi-uled  in  court  below  with  leave  to  defend- 
ant to  answer  over,  and  to  plaintiff  to  amend  complaint:  Held^  that 
although  the  demurrer  in  this  case  is  sustained  on  appeal,  yet  no  final 
judgment  will  be  entered  in  the  supreme  court,  but  the  cause  will  be 
remanded  for  further  proceeding  under  the  leave  granted  in  the  court 
below.     Morris  v.  Gentry,  89-248. 

When  the  transcript  is  so  imperfect  that  it  fails  to  show  the  ground 
of  the  relief  sought  the  case  will  be  remanded  to  perfect  the  record. 
Buie  V.  Simmons,  90-9. 

Where  the  transcript  on  appeal  contains  only  the  judgmelit  of  the 
court  below  and  shows  no  process  or  pleading,  the  cause  will  be 
remanded.     Rowland  v.  Mitchell,  90-649. 

Where  pending  an  appeal,  action  disposed  of. — Where  pending  an  appeal 
from  an  order  refusing  or  granting  an  injunction  the  cause  is  tried 
below  and  all  issues  are  found  against  the  appellant  who  does  not  again 
appeal,  this  appeal  will  be  dismissed.     Pritchard  v.  Baxter,  108-129. 

In  habeas  corpus. — ^The  state  has  no  appeal  from  a  judgment  releasing 
a  prisoner  in  a  habeas  corpus.     State  v.  Miller,  97-451. 

The  petitioner  has  no  appeal  (except  when  the  contest  is  as  to  the 
custody  of  children,  The  Code,  \  1662),  but  in  a  proper  case  an  error  of 
law  may  be  corrected  by  certiorari.     State  v.  Herndon,  107-934. 

Devisavit  vel  non. — If  errors  are  committed  in  the  trial  of  an  issue 
devisavit  vel  non,  the  remedy  is  to  note  the  exceptions,  and  after  judg- 
ment, appeal.     Hutson  v.  Sawyer,  104- 1. 

Correction  of  record. — Courts  have  the  power,  at  any  time  in  their  dis- 
cretion, to  amend  and  correct  their  records,  nunc  pro  tunc,  so  that  they 
shall  speak  the  truth;  and  neither  the  findings  of  fact  by  them,  nor  the 
exercise  of  their  discretion,  are  reviewable  upon  appeal.  State  v.  War- 
ren, 95-^74. 

Interpleader  in  attachment. — Interpleaders  in  an  attachment  proceeding 
having  failed  to  appear  and  prosecute  their  plea  at  the  proper  term  of 
the  superior  court,  judgment  was  rendered  on  their  bond.  At  a  subse- 
quent term,  they  moved  to  set  the  judgment  aside,  which  motion  was 
denied;  but  the  judgment  was  set  aside  to  the  extent  that  an  issue  was 
ordered  to  be  submitted  as  to  the  ownership  of  the  property  attached. 
At  a  still  subsequent  term  this  issue  was  tried,  and  the  interpleaders 
appealed  to  the  supreme  court  from  the  judgment  then  rendered.  In 
the  supreme  court  it  was  held  that  the  judgment  refusing  the  motion  to 
set  aside  the  judgment  rendered  on  the  bond  could  not  be  reviewed  on 
such  appeal.     Wallace  v.  Robeson,  100-206. 

On  second  appeal. — W^hen  an  objection  on  a  second  appeal  might  have 
been  made  in  a  former  appeal  in  the  same  case,  it  is  questionable  whether 
it  should  be  considered.     State  v.  Powell,  100-525. 

If  lost  by  laches,  no  appeal  from  reftisal  to  vacate  Judgment.  ^^Vhere  an 
appeal  is  lost  by  laches,  it  cannot  be  restored  by  a  motion  to  vacate  the 
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judgment  and  an  appeal  from  a  refusal  to  vacate.     Badger  v.  Daniel, 
82-468. 

Motion  to  reinstate  appeal. — A  motion  to  reinstate  an  appeal  will  not  be 
allowed,  nor  will  a  certiorari  be  granted  where  it  appears  that  the  appel- 
lant has  lost  his  appeal  by  negligently  failing  to  g^ve  the  necessary 
undertaking  within  the  prescribed  time.     Bowen  v.  Fox,  99-127. 

See  Rule  18  of  Supreme  Court,  posty  and  cases  cited. 

Appeal  by  both  parties. — If  both  parties  appeal,  the  appeal  of  one  will 
not  bring  up  that  of  the  other.     Bank  v.  Boobitt,  108-525. 

Where  both  parties  appeal  to  the  supreme  court,  and  a  new  trial  is 
granted  on  one  of  the  appeals,  the  other  becomes  useless,  and  will  be 
dismissed.     Davenport  v.  McKee,  94-333;  Burgess  v.  Kirby,  95-276. 

Sec.  549»     When   taken,  execution  not  suspended,  tvJ^en, 
C.  C.  r.,  s.  300.    1889,  c.  101. 

The  appeal  must  be  taken  from  a  judgment  rendered  out 
of  term  within  ten  days  after  notice  therof,  and  from  a 
judgment  rendered  in  term  within  ten  days  after  its  rendi- 
tion [unless  the  record  shows  an  appeal  taken  or  prayed  at 
the  trial,  which  shall  be  sufficient],  but  execution  shall  not 
be  suspended  until  the  giving  by  the  appellant  of  the  under- 
takings hereinafter  required. 

Note. — The  words  above  put  in  brackets  were  inserted  by  acts  1889, 
ch.  161. 

Entry  of  appeal  on  docket  must  be  within  ten  days. — Until  the  entry  on  the 
judgment  docket  by  the  clerk,  no  appeal  from  a  judgment  rendered  in 
term  time  is  effectual,  and  such  entry  must  be  within  ten  days  after  the 
judgment  is  so  rendered.  Notice  of  such  appeal  may  be  given  in  a  rea- 
sonable time  afterwards.     Bryan  v.  Hubbs,  69-423. 

The  appeal  will  be  dismissed  when  it  does  not  appear  in  the  record 
thM  an  appeal  was  taken.     Mfg.  Co.  v.  Simmons,  97-89. 

An  appeal  will  not  be  dismissed  because  no  entry  thereof  appears  in  . 
the  record  proper,  when  the  case  on  appeal  shows  that  it  was  duly  taken 
and  perfected.     Fore  v.  Railroad,  101-526. 

Hotice  necoBsaiy. — Cases  brought  to  this  court  by  appeals  taken  without 
notice  will  be  dismissed  upon  motion.     Campbell  v.  Allison,  63-568. 

Under  C.  C.  P.,  §80  (not  brought  forward  m  The  Code  of  1883),  filing 
notice  of  appeal  in  clerk's  office  was  a  sufficient  notice.  Brantley  v. 
Jordan,  90-25. 

If  appeal  bond  filed. — The  transcript  must  show  that  an  appeal  was 
taken,  but  if  the  appeal  bond  is  filed  case  will  be  remanded  that  record 
may  he  amended  to  show  whether  an  appeal  was  taken  or  not.  Moore 
v.  Vanderburg,  90-10 

Filing  an  appeal  bond  and  its  approval  in  open  court  is  sufficient 

notice  to  appellee  of  the  appeal.     Capehart  v.  Biggs,  90-373. 

* 
Hotice  served  on  co-defbndant. — If  the  judgment  from  which  the  appeal 

is  taken  be  in  favor  of  a  co-defendant  of  the  appellant,  the  latter  should 

serve  the  required   notices  and   case   upon    such  co-defendant,  as  he 

thereby  becomes  the  adverse  party.     Rose  v.  Baker,  99-323. 
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Hotlce  of  appeal  not  a  part  of  the  record. — Notice  of  appeal,  though  in 
the  record,  is  no  more  a  part  of  it  than  the  case  upon  appeal.  Ferrell  ▼. 
Thompson,  107-420. 

Appeal  bond  filed  in  sapreme  court. — While  by  the  act  of  1889  (J  552,  post^ 
as  amended),  the  supreme  court  may  allow  the  undertaking  on  appeal 
to  be  filed  in  that  court  it  will  not  do  so  unless  the  appellant  shows 
reasonable  ground  for  his  failure  to  file  it  in  the  prescribea  time.  Har- 
rison V.  Hoff,  102-26. 

Hotice  of  appeal  and  filing  of  appeal  bond  both  mast  be  within  ten  days. — 
Where  there  is  failure  either  to  give  notice  of  appeal,  or  to  file  the 
appeal  bond  in  ten  days,  the  appeal  will  be  dismissed.  Applewhite  v. 
Fort,  85-596. 

Appeal  by  one,  judgment  against  two. — Where  a  judgment  is  rendered 
against  two  defendants,  one  only  of  whom  appeals,  the  appeal  does  not 
vacate  the  judgment  as  to  the  defendant  who  does  not  appeal.  Rollins 
V.  Love,  97-210. 

Waiver  of  Code  time. — If  an  agreement  to  waive  Code  time  is  not 
admitted,  nor  in  the  record,  the  requirements  of  C.  C.  P.  will  be  enforced. 
Wade  V.  Newbern,  72-498;  Taylor  v.  Brower,  78-S;  Adams  v.  Reeves, 
74-106. 

It  is  the  uniform  practice  to  confirm  the  judgment  when  appellant 
has  failed  to  send  up  a  statement  of  the  case,  except  when  the  record 
shows  a  written  agreement  waiving  the  lapse  of  time,  or  where  an  oral 
agreement  to  that  effect  can  be  shown  by  the  affidavit  of  the  appellee 
rejecting  that  of  the  appellant.     Twitty  v.  Logan,  85-592. 

Appeals  from  justice's  court. — On  a  trial  in  a  justice's  court,  no  notice 
of  appeal  need  be  served  when  the  adverse  party  is  present  whep  it  is 
craved.     State  v.  Crouse,  86-617;  Richardson  v.  Debnam,  75-390. 

A  party  appealing  from  a  justice's  judgment  must  serve  notice  of 
appeal,  and  his  grounds  therefor,  within  ten  days  after  judgment. 
Spaugh  V.  Boner,  85-208;  Sparrow  v.  Davidson,  77-35;  Green  v.  Hob- 
good,  74-234. 

But  the  court  may  allow  it  to  be  given  afterwards.  Marsh  v.  Cohen, 
68-283;  Railroad  v.  Richardson,  82-343;  West  v.  Reynolds,  94-333. 

See  \  564,  post^  and  cases  cited;  also  note  amendment  to  §549,  supra. 

Sec.  JS50.  Appeals  to  be  entered  by  clerk  on  Judgment  docket f 
cane 9  how  stated  and  settled.  C.  C\  P.«  s,  301.  €•  C.  I*.,s. 
311.    1889,  c.  lai. 

Within  the  time  prescribed  in  the  preceding  section,  the 
appellant  shall  cause  his  appeal  to  be  entered  by  the  clerk 
on  the  judgment  docket,  and  notice  thereof  to  be  given  to 
the  adverse  party  [unless  the  record  shows  an  appeal  taken 
or  prayed  at  the  trial,  which  shall  be  sufficient].  He  shall 
cause  to  be  prepared  a  concise  statement  of  the  case, 
embodying  the  instructions  of  the  judge  as  signed  by  hira» 
if  there  be  an  exception  thereto,  and  the  requests  of  the 
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sel  of  the  parties  for  instructions  if  there  be  any  excep- 
3n  account  of  the  granting  or  withholding  thereof,  and 
Qg  separately  in  articles  numbered,  the  errors  alleged. 
*py  of  this  statement  shall  be  served  on  the  respondent 
>in  ten  days  from  the  entry  of  the  appeal  taken  ;  within 
five  days  after  such  service,  the  respondent  shall  return  the 
copy  with  his  approval  or  specific  amendments  indorsed  or 
attached ;  if  the  case  be  approved  by  the  respondent,  it 
shall  be. filed  with  the  clerk  as  a  part  of  the  record  ;  if  not 
returned  with  objections  within  the  time  prescribed,  it  shall 
be  deemed  approved ;  if  returned  with  objections  as  pre- 
scribed, the  appellant  shall  immediately  request  the  judge 
to  fix  a  time  and  place  for  settling  the  case  before  him  ;  and 
the  judge  shall  forthwith  notify  the  attorneys  of  the  parties 
to  appear  before  him  for  that  purpose  at  a  certain  time  and 
place,  within  the  judicial  district,  which  time  shall  not  be 
more  than  twenty  days  from  the  receipt  of  such  request ; 
and  at  the  time  and  place  stated,  the  judge  shall  settle  and 
sign  the  case,  and  deliver  a  copy  to  the  attorney  of  each 
party,  or  if  the  attorneys  be  not  present,  file  a  copy  in  the 
office  of  the  clerk  of  the  court :  Provided^  that  if  the  judge 
shall  have  left  the  district 'before  the  notice  of  disagreement, 
he  may  settle  the  case  without  returning  to  the  district  In 
settling  the  case^  the  written  instructions  signed  by  the 
judge,  and  the  written  requests  for  instructions  signed  by 
the  counsel,  and  the  written  exceptions  shall  be  deemed 
conclusive  as  to  what  such  instructions,  requests  and  excep- 
tions were.  If  a  copy  of  the  case  settled  was  delivered  to 
the  appellant,  he  shall  within  five  days  thereafter  file  the 
same  with  the  clerk,  and  in  case  he  fails  to  do  so,  the 
respondent  may  file  his  copy.  The  judge  shall  settle  the 
case  on  appeal  within  sixty  days  after  the  termination  of  a 
special  term  or  after  the  courts  of  the  district  shall  have 
ended,  and  if  the  judge  in  the  meantime  shall  have  gone 
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Hotice  of  appeal  not  a  part  of  the  record. — Notice  of  appeal,  though  in 
the  record,  is  no  more  a  part  of  it  than  the  case  upon  appeal.  Ferrell  ▼- 
Thompson,  107-420. 

Appeal  bond  filed  in  Bupreme  conrt. — While  by  the  act  of  1889  (J  552,  post^ 
as  amended),  the  supreme  court  may  allow  the  undertaking  on  appeal 
to  be  filed  in  that  court  it  will  not  do  so  unless  the  appellant  shows 
reasonable  ground  for  his  failure  to  file  it  in  the  prescribea  time.  Har- 
rison V.  HofF,  102-26. 

Hotice  of  appeal  and  filing  of  appeal  bond  botb  mnst  be  within  ten  days. — 
Where  there  is  failure  either  to  give  notice  of  appeal,  or  to  file  the 
appeal  bond  in  ten  days,  the  appeal  will  be  dismissed.  Applewhite  v. 
Fort,  85-596. 

Appeal  by  one,  judgment  against  two. — Where  a  judgment  is  rendered 
against  two  defendants,  one  only  of  whom  appeals,  the  appeal  does  not 
vacate  the  judgment  as  to  the  defendant  who  does  not  appeal.  Rollins 
V.  Love,  97-210. 

Waiver  of  Code  time. — If  an  agreement  to  waive  Code  time  is  not 
admitted,  nor  in  the  record,  the  requirements  of  C.  C.  P.  will  be  enforced. 
Wade  V.  Newbern,  72-498;  Taylor  v.  Brower,  78-8;  Adams  v.  Reeves, 
74-106. 

It  is  the  uniform  practice  to  confirm  the  judgment  when  appellant 
has  failed  to  send  up  a  statement  of  the  case,  except  when  the  record 
shows  a  written  agreement  waiving  the  lapse  of  time,  or  where  an  oral 
agreement  to  that  effect  can  be  shown  by  the  affidavit  of  the  appellee 
rejecting  that  of  the  appellant.     Twitty  v.  Logan,  85-592. 

Appeals  from  Justice's  court. — On  a  trial  in  a  justice's  court,  no  notice 
of  appeal  need  be  served  when  the  adverse  party  is  present  whep  it  is 
craved.     State  v.  Crouse,  86-617;  Richardson  v.  Debnam,  75-390. 

A  party  appealing  from  a  justice's  judgment  must  serve  notice  of 
appeal,  and  his  grounds  therefor,  within  ten  days  after  judgment. 
Spaugh  V.  Boner,  85-208;  Sparrow  v.  Davidson,  77-35;  Green  v.  Hob- 
good,  74-234- 

But  the  court  may  allow  it  to  be  given  afterwards.  Marsh  v.  Cohen, 
68-283;  Railroad  v.  Richardson,  82-343;  West  v.  Reynolds,  94-333. 

See  \  ^6^,  post ^  and  cases  cited;  also  note  amendment  to  §549,  sup/n. 

Sec.  f>50.  Appe€il8  to  be  entered  by  cierk  onjudgnietit  tlocketf 
case,  how  stated  antl  settled*  C  C  P.«  s,  SOI.  C  C  I*.,  «• 
311.    188fK  c.  101. 

Within  the  time  prescribed  in  the  preceding  section,  the 
appellant  shall  cause  his  appeal  to  be  entered  by  the  clerk 
on  the  judgment  docket,  and  notice  thereof  to  be  given  to 
the  adverse  party  [unless  the  record  shows  an  appeal  taken 
or  prayed  at  the  trial,  which  shall  be  sufficient].  He  shall 
cause  to  be  prepared  a  concise  statement  of  the  case, 
embodying  the  instructions  of  the  judge  as  signed  by  him, 
if  there  be  an  exception  thereto,  and  the  requests  of  the 
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counsel  of  the  parties  for  instructions  if  there  be  any  excep- 
tion on  account  of  the  granting  or  withholding  thereof,  and 
stating  separately  in  articles  numbered,  the  errors  alleged. 
A  copy  of  this  statement  shall  be  served  on  the  respondent 
within  ten  days  from  the  entry  of  the  appeal  taken  ;  within 
five  days  after  ^ch  service,  the  respondent  shall  return  the 
copy  with  his  approval  or  specific  amendments  indorsed  or 
attached  ;  if  the  case  be  approved  by  the  respondent,  it 
shall  be. filed  with  the  clerk  as  a  part  of  the  record  ;  if  not 
returned  with  objections  within  the  time  prescribed,  it  shall 
be  deemed  approved ;  if  returned  with  objections  as  pre- 
scribed, the  appellant  shall  immediately  request  the  judge 
to  fix  a  time  and  place  for  settling  the  case  before  him  ;  and 
the  judge  shall  forthwith  notify  the  attorneys  of  the  parties 
to  appear  before  him  for  that  purpose  at  a  certain  time  and 
place,  within  the  judicial  district,  which  time  shall  not  be 
more  than  twenty  days  from  the  receipt  of  such  request ; 
and  at  the  time  and  place  stated,  the  judge  shall  settle  and 
sign  the  case,  and  deliver  a  copy  to  the  attorney  of  each 
party,  or  if  the  attorneys  be  not  present,  file  a  copy  in  the 
office  of  the  clerk  of  the  court :  Provided^  that  if  the  judge 
shall  have  left  the  district *before  the  notice  of  disagreement, 
he  may  settle  the  case  without  returning  to  the  district  In 
settling  the  case^  the  written  instructions  signed  by  the 
judge,  and  the  written  requests  for  instructions  signed  by 
the  counsel,  and  the  written  exceptions  shall  be  deemed 
conclusive  as  to  what  such  instructions,  requests  and  excep- 
tions were.  If  a  copy  of  the  case  settled  was  delivered  to 
the  appellant,  he  shall  within  five  days  thereafter  file  the 
same  with  the  clerk,  and  in  case  he  fails  to  do  so,  the 
respondent  may  file  his  copy.  The  judge  shall  settle  the 
case  on  appeal  within  sixty  days  after  the  termination  of  a 
special  term  or  after  the  courts  of  the  district  shall  have 
ended,  and  if  the  judge  in  the  meantime  shall  have  gone 
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out  of  office,  he  shall  settle  the  case  as  if  he  were  still  in 
office,  and  any  judge  failing  to  comply  with  this  section 
shall  be  liable  to  a  penalty  of  five  hundred  dollars,  for  the 
use  of  any  person  who  will  sue  for  the  same. 

Note. — The  words  above  set  out  in  brackets,  in  lines  4  and  5»  were 
added  by  act  1889,  ch.  161.  The  words,  "ten"  and  ''five,"  in  lines 
13  and  14,  were  substitutions  made  by  the  same  act  for  the  words  "five" 
and  "three,"  respectively. 

• 

Appeal  may  be  tiLken  without  leave  of  judge. — An  appeal  can  be  taken 
without  the  sanction  of  the  judge,  and  even  against  his  prohibition,  if 
the  parties  can  agree  upon  the  statement  of  the  case.  Skmner  v.  Max- 
well, 67-257. 

An  appeal  being  now  the  act  of  the  appellant  alone,  no  presumption 
of  regularity  arises,  because  of  its  having  been  taken  during  a  term  of 
the  court  from  which  it  comes.     CampbeU  v.  Allison,  63-568. 

Appeal  must  be  to  the  next  term.— See  cases  cited  under  §  544,  ante. 

Waiver  of  time  by  agreement  of  counsel. — Within  certain  limits  the  par- 
ties may,  by  consent,  waive  the  time  of  complying  with  the  rules  for 
perfecting  an  appeal,  and  the  supreme  court  will  respect  such  agree- 
ments between  counsel,  if  they  appear  upon  the  record.  If  such  agree- 
ment does  not  appear,  the  supreme  court  will  adhere  to  and  enforce  the 
rules  prescribed  in  the  Code  of  Civil  Procedure.  Wade  v.  Newbem,  72- 
498;  Sever  v.  Mcl/aughlin,  82-332;  Taylor  v.  Brower,  78-8;  Rouse  v. 
Quinn,  75-354;  Walton  v.  Pearson,  82-464;  Hutchinson  v.  Rumfelt, 
83-441. 

Where,  upon  an  appeal  to  the  supreme  court,  it  appears  that  the  appel- 
lant has  failed  to  prepare  and  serve  upon  the  appellee  a  statement  of 
the  same,  within  the  time  prescribed  by  the  statute,  and  objection  is 
taken  by  the  appellee  on  that  ground,  the  appeal  will  be  dismissed,  unless 
there  has  been  a  waiver  of  the  irregularity.  Upon  a  motion  to  dismiss 
the  ap|>eal  in  such  case,  the  supreme  court  cannot  hear  contradictory 
evidence,  and  the  motion  will  be  allowed  if  the  waiver  is  denied,  unless 
it  appear  from  the  affidavits  filed  by  the  appellee  that  there  has  been 
such  a  waiver.     Adams  v.  Reeves,  74-106. 

An  agreement  "  plaintiff  may  have  thirty  days  to  file  his  case  on  appeal 
from  adjournment  of  court,  and  the  defendant  thirty  days  thereafter," 
entitles  defendant  to  thirty  days  after  service  of  appellant's  case.  Mitchell 
V.  Hoggard,  105-173. 

What  transcript  should  contain. — How  appeals  to  be  entitled — officers 
neglecting  the  provisions  of  this  title  not  entitled  to  costs.  Jacobs  v. 
Burgwyn,  63-196. 

It  is  the  right  and  duty  of  an  appellant,  subject  to  the  provisions  of 
The  Code,  to  direct  what  part  of  the  record  should  go  up,  and  only  such 
part  should  go  up  as  is  necessary  to  enable  the  court  to  pass  upon  the 
exceptions.     Sudderth  v.  McCombs,  67-353. 

Matter  not  pertinent  to  the  issue  should  not  encumber  the  transcript 
of  the  case  on  appeal.     Hilton  v.  McDowell,  87-364. 

Cost  of  irrelevant  matter  sent  up  with  transcript  will  be  taxed  against 
appellant,  whether  successful  or  not.  Grant  v.  Reese,  82-72;  Clayton  v. 
Johnston,  82-423. 
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Every  transcript  or  record,  to  be  authoritative,  must  set  forth  before 
what  persons  or  person  the  proceedings  were  had,  or  by  whose  authority 
the  record  was  made,  so  that  it  may  appear  that  the  proceedings  were 
not  coram  non  judice.  Howell  v.  Ray,  83-558;  State  v.  King,  27-203; 
State  V.  Ward,  30-530. 

The  transcript  of  a  case  on  appeal  must  be  complete  within  itself,  and 
not  supplied  bj-  reference  to  the  transcript  of  another  case.  Branch  v. 
Railroad,  88-573. 

Where  a. witness  is  ruled  out  as  incompetent,  it  is  not  necessary  to  set 
out  what  it  was  expected  to  prove,  otherwise  where  the  exception'is  as 
to  his  competency  to  testify  as  to  certain  definite  matters.  Hampton  v. 
Hardin,  88-592. 

The  transcript  is  imperfect  if  it  does  not  appear  therefrom,  with  rea- 
sonable certainty,  that  the  court  was  duly  held  and  that  it  had  obtained 
jurisdiction  of  the  parties  by  service  or  waiver  of  process.  State  v. 
Butts,  91-527;  Daniel  v.  Rogers,  95-134;  Jones  v  Hoggard,  107-349. 

See  i  551,  post. 

• 

If  traDBcript  defective. — If  the  transcript  is  a  set  of  loose  papers,  dis- 
connected, the  case  will  be  remanded.  State  v.  Jones,  82-691;  State  v. 
Guilford,  49-83;  Goff  v.  Pope,  82-696. 

Where  the  transcript  of  the  record  sent  to  the  supreme  court  is  imper- 
fect, the  appeal  will  not  be  dismissed,  but  the  papers  will  be  remanded, 
in  order  that  a  proper  transcript  may  be  sent  up.  Weil  v.  Everett, 
83-685;  Spence  v.  Tapscott,  92-576. 

Where  no  errors  were  assigned  in  the  case,  and  none  appeared  in  the 
record  proper,  but  it  appeared  that  counsel  for-  both  sides  had  agreed 
that  all  the  papers  in  the  cause  should  constitute  the  case  on  appeal,  the 
case  was  remanded,  in  order  that  error  might  be  properly  assigned. 
Holly  v.  Holly,  94-6^9. 

Where  the  transcript  of  the  record  upon  appeal  does  not  show  any 
process,  or  pleading,  but  only  contains  a  statement  of  the  facts  agreed 
upon,  a  judgment  and  an  undertaking  on  appeal,  the  case  will  be 
remanded,  in  order  that  the  record  may  be  perfected.  Daniel  v.  Rogers, 
95-134;  Wyatt  V.  Railroad,  109 — . 

Where  a  transcript  on  appeal  contains  only  the  judgment  of  the  court 
below,  and  shows  no  process  or  pleading,  the  cause  will  be  remanded. 
Rowland  v.  Mitchell,  90-649. 

Where  the  facts,  upon  appeal  to  the  supreme  court,  appear  only  from 
the  statement  of  the  case,  and  there  is  no  transcript  of  the  record,  and 
it  does  not  appear  that  a  court  was  held  at  the  time  and  place  appointed 
by  law,  the  appeal  will  be  dismissed.     Sneeden  v.  Harris,  107-3 11. 

Where  both  parties  appeal. — Where  both  parties  appeal,  a  transcript  of 
the  record  must  be  sent  up  by  each  appellant  and  the  appeals  must  be 
docketed  separately,  as  distinct  cases.  This  rule  cannot  be  waived  by 
consent  of  counsel,  and  unless  it  is  done  the  case  will  not  be  heard. 
Morrison  v.  Cornelius,  63-340;  Jones  v.  Hoggard,  107-349;  Perry  v.  Adams, 

0-347. 

Duty  of  appellant. — A  judgment  appealed  from  must  be  aflfirmed  in  the 
supreme  court,  if  no  error  appears  in  the  record,  when  the  statement 
as  prepared  by  the  appellant  has  been  returned  with  objections,  and 
the  appellant  has  failed  to  apply  to  the  judge  below  to  give  the  par- 
ties a  day  to  settle  the  case,  as  prescribed  by  this  section.  In* such 
case,  upon  proper  affidavit,  an  order  will  be  made  to  the  judge  to  certify 
a  statement,  but  if  the  judge  returns  to  such  order  that-  no  application 
to  settle  the  case  has  been  made,  the  appellant  is  without  remedy.  Kirk- 
man  V.  Dixon,  66-406. 
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In  an  appeal  to  the  supreme  court,  it  is  the  duty  of  the  appellant  to  cause 
to  be  prepared  a  concise  statement  of  the  case,  embod5ring  the  instructions 
of  the  judge  as  signed  by  him,  if  there  be  any  exceptions  thereto,  and 
the  requests  of  the  counsel  for  instructions,  if  there  be  any  exceptions 
on  account  of  the  granting  or  withholding  thereof,  and  stating  sepa- 
rately, in  articles  numbered,  the  errors  alleged.  Sampson  v.  Railroad, 
70-404;  McNeill  V.  Chadbourne,  79-149. 

Wherever  there  has  been  a  departure  from  the  law  prescribed  for  pre- 
paring and  sending  up  an  appeal,  and  objection  taken, ^the  appeal  will 
be  dismissed,  and  testimony  will  not  be  heard  by  the  supreme  court  to 
excuse  the  departure.     Adams  v.  Reeves,  74-106. 

An  appellant  who  merely  prays  an  appeal'  ii^  open  court  and  files  his 
bond  does  not  take  an  appeal  within  the  meaning  gf  the  statute.  Method 
of  perfecting  an  appeal  considered.     Wilson  v.  Seagle,  84-1  id 

It  is  the  duty  of  the  appellant  to  see  that  the  case  is  so  made  out  as  to 
present  the  points  on  which  the  judgment  below  is  sought  to  be  reviewed, 
and  if  on  the  record  there  does  not  affirmativelv  appear  that  there  was 
error  below,  the  judgment  must  be  affirmed,     l^urner  v.  Foard, ^83-683. 

It  is  the  duty  of  the  appellant,  after  the  service  of  the  counter-case 
on  appeal  by  the  appellee,  to  immediately  request  the  judge  to  fix  a 
time  and  place  for  settling  the  case.  If  he  fails  to  do  so  till  after  so 
great  a  lapse  of  time  that  the  judge  is  unable  to  remember  what  took 
place  at  the  trial,  the  judgment  will  be  affirmed  if  there  are  lio  errors  on 
the  face  of  the  record  proper;  but  if  application  is  made  within  a  rea- 
sonable time,  and  the  judge  is  unable  to  settle  the  case  on  account  of  an 
indistinct  memory  as  to  what  took  place  at  the  trial  a  new  trial  will  be 
granted.     Simmons  v.  Andrews,  106-201. 

When  the  judge  sustains  exceptions  filed  by  appellee  to  appellant's 
statement  of  case  on  appeal,  and  directs  the  case  thus  modified,  to  be 
redrafted  and  sent  up,  it  is  the  duty  of  the  appellant  to  have  the  case 
redrafted  and  presented  to  the  judge  for  signature.*  When  he  does  not 
do  this,  but  merely  sends  up  his  statement  of  case,  together  with  appel- 
lee's exceptions  and  the  order  of  the  judge,  there  is  no  "case  settled  on 
appeal,"  and  the  court  (if  there  are  no  errors  on  the  face  of  the  record 
proper)  may,  on  motion  of  appellee,  or  ex  tnero  tnotu,  either  affirm  the 
judgment  or  remand  the  case.     Mitchell  v.  Tedder,  107-358. 

If  no  exceptions  filed  to  case. — When  the  appellant's  case  on  appeal  is 
served  in  time,  and  no  exception  or  counter-case  is  served,  it  becomes 
the  "case  on  appeal."  Booth  v.  Ratcliffe,  107-6;  Russell  v.  Davis,  99-115; 
State  V.  Carlton,  107-956;  Isler  v.  Haddock,  72-119. 

If  an  appellant  sends  up  with  the  case  on  appeal  appellee's  excep- 
tions thereto,  which  prove  not  to  have  been  passed  on  by  the  judge  who 
settled  the  case,  they  will  be  considered  as  having  been  accepted  by 
appellant.    Jones  v.  Call,  93-170. 

Where  counsel  disagree  as  to  a  statement  of  the  case,  but,  instead  of 
submitting  it  to  the  judge  to  settle,  both  send  their  statement  up  to  the 
supreme  court,  the  appeal  will  not  be  dismissed,  but  it  will  be  taken 
that  the  appellant  agreed  to  the  modifications  in  his  case,  set  out  in 
appellee's  case.     Owens  v.  Phelps,  92-231. 

Appellant's  case  not  served. — When  the  case  on  appeal  is  signed  only  by 
the  appellant's  counsel,  and  there  is  nothing  to  show  that  it  was  served 
on  appellee  in  the  lime  prescribed,  it  will  not  be  considered  in  the 
supreme  court.     Peebles  v.  Braswell,  107-68;  Mfg.  Co.  v.  Simmons,  97-^. 

Wlien  fidlnre  to  settle  case  is  without  laches  of  appellant. — When  the  case 
is  not  settled  by  the  judge  upon  disagreement  of  counsel,  a  new  trial 
will  be  granted  only  when  there  has  been  no  laches  on  part  of  appellant. 
Simmons  v.  Andrews,  106-201,  and  cases  cited;  Commissioners  v.  Steam- 
ship Co.,  98-163. 
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Where  it  appears  that  the  notes  of  the  trial  have  been  lost,  and  the 

judge  certifies  that  he  cannot  make  up  the  case  on  appeal  without  them, 

and  the  parties  cannot  agree  on  a  statement  of  tbe  case,  and  it  further 

appears  that  the  appellant  is  in  no  default  in  perfecting  his  appeal,  a 

new  trial  will  be  granted.     Isler  v.  Haddock,  72-119;  Saunders  v.  Nor- 

ris,  82-243;  State  v.  Powers,   10-376;  Burton  v.  Green,  94-215;  Owens  v. 

Paxton,  106-480;  Clemmons  v.  Archbell,  107-653. 

It'ajJpearing  that  the  case  on  appeal  and  the  exceptions  thereto  were 

:    delivered  to  the  judge,  who  dies  before  it  could  be  settled,  that  the  papers 

r.%have  been  lost,-  and  that  the  defendant  has  been  guilty  of  no  laches,  a 

new  trial  is  awarded.     State  v.  Parks,  107-821.     . 

Appellee  may  withdraw  counter  case. — The  appellant  served  his  case  on 
appeal,  and  the  appellee  his  counter  case,  both  in  proper  time.  The 
judge  took  the  papers  to  settle  the  case,  but  died  before  it  was  done. 
The  appellant  moves  in  the  supreme  court  for  a  new  trial,  because  the 
case  has  not  be^n  settled.  The  appellee  asks  to  withdraw  his  case,  and 
leave  the  appellant's  case  to  stand  as  the  case  on  appeal:  Held^  the 
appellee's  motion  should  be  allowed.     Drake  v.  Connelly,  107-463. 

Appellant  entitled  to  have  exceptions  to  charge  incorporated. — The  appellant 
is  entitled  to  have  his  assignments  of  error  to  the  charge,  and  for  refus- 
ing or  granting  special  instructions,  if  set  out  by  him  in  his  statement 
of  case  on  appeal,  incorporated  by  the  judge  in  the  case  settled.  If  they 
are  omitted,  certiorari  will  lie.     Lowe  v.  Elliott,  107-718. 

If  no  request  to  judge  to  fix  time  and  place. — When  the  appellant's  coun- 
sel, on  receipt  of  appellee's  case,  sends  the  papers  to  the  judge  to  settle 
the  case  on  appeal  without  any  "request,"  as  required  by  The  Code, 
§  550.  to  fix  a  time  and  place  for  settling  the  case,  the  judge  is  not  required, 
in  the  absence  of  such  request,  to  give  notice,  and  the  case  settled  will 
not  be  set  aside  in  the  supreme  court,  especially  when  appellant's  coun- 
sel took  no  steps  for  three  months  towards  securing  a  hearing  before  the 
judge  in  the  matter.     Walker  v.  Scott,  106-56;  State  v.  Williams,  109 — . 

"Case^fbund  among  files. — A  case  on  appeal  stated  by  the  parties  and 
intended  as  a  substitute  for  that  prepared  by  the  court,  found  among  the 
files  of  a  case  disposed  of  at  former  term  of  the  supreme  court,  will  not 
be  recognized  in  the  absence  of  affirmative  proof  that  it  was  adopted  by 
the  court.     Walton  v.  McKesson,  101-428. 

If  counsel  agree  on  statement  of  case. — When  counsel  can  agree  upon  a 
statement  of  the  case  on  appeal,  both  in  criminal  and  civil  actions,  the 
judge  takes  no  part  in  its  preparation;  but  when  they  cannot  agree,  the 
judge  settles  the  case  on  appeal,  and  does  not  merely  adjust  the  differ- 
ences between  the  appellant's  case  and  the  specific  objections  filed  by 
the  appellee.     State  v.  Gooch,  94-982. 

Counter  case. — It  is  no  objection  to  the  exceptions  filed  by  the  appellee 
to  the  appellant's  case,  that  they  are  in  the  form  of  a  counter  case,  and 
not  of  specific  objections.  State  v.  Gooch,  94-982;  Home  v.  Smith, 
105-322. 

If  *'ea8e'  not  settled  in  time. — If,  for  any  reason,  the  judge  fails  to  settle 
the  case  on  appeal  upon  disagreement  of  counsel,  in  time  to  be  docketed 
in  the  supreme  court  at  the  next  term,  the  appellant  must  bring  up  the 
record  in  its  imperfect  state  and  have  it  docketed,  and  then  move  for  the 
proper  orders  to  get  the  case  on  appeal  before  the  supreme  court,  other- 
wise the  appeal  will  be  dismissed.  Pitman  v.  Kimberly,  92-562;  Bailej 
V.  Brown,  105-127. 
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Statement  of  case  conolnsive  as  to  the  fiujts. — Parties  are  concluded  by  the 
facts  contained  in  the  statement  of  the  case  for  the  supreme  court. 
Therefore,  when  a  defendant  excepts  to  the  report  of  a  commissioner 
because  he  did  not  report  certain  evidence,  and  the  case  shows  that  the 
evidence  was  reported,  his  exception  was  properly  overruled.  Schehaw 
V.  Malone,  71-144. 

The  record  of  a  case  on  appeal  certified  to  the  supreme  court  must  be 
taken  as  imparting  verity,  and  cannot  be  explained  or  contradicted  by 
matter  dehors.  An  appellant  is  not  entitled  to  a  new  trial,  or  to  a  man- 
datnus  commanding  the  judge  to  send  up  a  correct  statement  of  the  case, 
upon  affidavit  that  the  case  as  settled  hy  the  judge  dpes  not  correctly  set 
forth  the  grounds  of  exception*  He  may  apply  for  a  certiorari.  Mc- 
Daniel  v.  King,  89-29. 

Note. — See  cases  cited,  ^545,  ante^  as  to  requisites  for  certiorari  Km. 
such  case. 

Suggestions  of  counsel  as  to  what  occurred  on  the  trial  will  not  be 
regarded.  The  court  is  confined  to  the  consideration  of  the  record. 
Greenleaf  V.  Railroad,  91-33. 

Where  it  appears  that  the  a]»pellant  served  no  case  on  appeal,  and  the 
court  settled  the  case,  it  is  presumed  that  he  did  so  by  consent  of  parties. 
State  V.  Crook,  91-536. 

Where  it  was  stated  in  the  record  by  the  judge  who  settled  the  case 
on  appeal,  that  it  was  agreed  that  the  court  should  make  out  the  state- 
ment of  the  case  without  notice  to  counsel,  the  supreme  court  will  take 
it  as  true,  and  will  not  expunge  the  case  from  the  transcript  on  the 
affidavit  of  the  appellee  and  his  counsel  that  no  such  agreement  was 
made.     McCoy  v.  Lassiter,  94-131. 

Exceptions  will  not  be  heard  in  the  supreme  court  as  to  the  manner  in 
which  the  case  on  appeal  was  made  up.  Stale  v.  Starnes,  94-973;  Tayloe 
v.  Steamship  Co.,  88-15. 

The  case  on  appeal  must  be  accepted  as  conclusively  true  when  made 
out  by  the  judge  upon  disagreement  of  counsel,  and  the  supreme  court 
will  not  grant  a  certiorari  to  force  the  judge  to  make  up  a  new  case  and 
insert  matters  therein  alleged  by  counsel  to  have  been  omitted.  State 
V.  Miller,  94-902;  State  v.  Gooch,  94-982;  State  v.  Gay,  94-821. 

The  statement  of  the  case  on  appeal  by  the  court  imports  absolute 
verity,  and  nothing  will  be  heard  to  the  contrary.  Covington  v.  New- 
berger,  99-523;  State  v.  Debnam,  98-712, 

A  motion  will  not  be  entertained  in  the  supreme  court  to  allow  an 
appellant  to  file  a  record  of  proceedings  subsequent  to  the  appeal,  and 
independent  of  it,  for  the  purpose  of  making  a  case  here  substantially 
different  from  the  one  tried  m  the  court  below,  nor  will  the  case  be 
remanded  for  a  like  purpose.     Whitehead  v.  Spivey,  103-66. 

Bemanded  to  settle  case. — Where  there  had  been  two  defendants,  as  to 
one  of  whom  a  not,  pros,  was  entered,  and  a  verdict  and  judgement 
against  the  other,  who  appealed  and  served  a  case  on  appeal  upon  plain- 
tiff's Counsel,  and  he  having  reason  to  believe  that  the  attorney  for  the 
not.  prossed  defendant  was  also  attorney  for  the  appellant,  though  such 
was  not  the  fact,  served  his  counter-case  on  such  attorney:  HeTd^  upon 
motion,  that  it  was  proper  to  remand  the  case  to  be  made  up.  Russell 
V.  Koonce,  102-485. 

Where,  upon  disagreement,  the  case  on  appeal  was  settled  by  the 
judge,  who  added  to  the  case,  "I  do  not  remember  distinctly  what 
occurred;  I  believe  that  this  statement  is  correct;  therefore  I  adopt  it," 
it  was  remanded  to  the  judge  in  order  to  settle  the  case  again.  Sim- 
mons V.  Andrews,  104-127. 
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When  counsel  misunderstand  terms  of  written  agreement  as  to  time 
of  settling  the  case  on  appeal,  and  there  is  reasonable  ground  for  being 
misled  thereby,  and  the  case,  as  served  by  appellant,  is  lost,  the  case 
will  be  remanded,  with  leave  to  parties  to  serve  case  and  counter-case 
de  novo,  and,  upon  disagreement,  case  on  appeal  to  be  settled  by  the 
judge,  nunc  pro  tunc.     Mitchell -v.  Hoggard,  105-173. 

Wliat  "case"  should  contain.— There  can  be  but  few  cases  where  it  can 
be  necessary  or  proper  to  set  forth  any  of  the  evidence  in  a  case  settled 
for  the  supreme  court  One  instance  is  where  exceptions  are  taken  in 
the  trial  to  the  admissibility  of  evidence,  in  which  case  the  exception  is 
made  a  part  of  the  case,  with  so  much  9f  the  evidence  as  may  be  mate- 
rial to  the  question  to  be  raised.  Another  instance  would  probably  be 
the  finding  of  a  material  fact  by  the  court  which  is  unsupported  by  any 
evidence.  With  these,  and  perhaps  a  few  other  rare  exceptions,  the 
supreme  court,  even  if  disposed  to,  cannot  look  into  the  voluminous 
evidence  which  often  encumbers  the  transcript  of  appeal.  Armfield  v. 
Brown,  70-27. 

The  Code  requires  in  all  cases  a  statement  of  a  "case"  on  appeal, 
plainly  stating  the  grounds  of  appeal,  and  arranged  in  convenient  num- 
bered paragraphs;  and  these  provisions  must  be  complied  with.  McNeill 
V.  Chadbourne,  79-149;  Sampson  v.  Railroad,  70-404. 

A  case  on  appeal  should  only  contain  matter  explanatory  of  exceptions 
taken.     Surratt  v.  Crawford,  87-372;  Green  v.  Collins,  28-139. 

Only^  facts  pertinent  to  the  exceptions  taken  in  the  trial  should  be 
stated  in  the  case  on  appeal.  All  superfluous  matter  should  be  omitted. 
Strickland  v.  Draughan,  88-315. 

The  rule  that  only  such  parts  of  the  evidence  should  be  set  forth  as 
will  enable  the  court  to  pass  upon  the  exceptions  made,  reiterated  by 
the  court.     State  v.  Alston,  94-930. 

Where  exception  is  taken  that  the  trial  judge  refused  certain  prayers 
for  instruction,  the  prayers  for  instruction  and  so  much  of  the  evidence 
as  bears  upon  them,  should  be  set  out  in  the  ca.se,  and  not  merely  a  state- 
ment that  the  instructions  asked  were  substantially  given  in  the  charge 
to  the  jury.     State  v.  Sloan,  97-499. 

It  is  bad  practice  to  send  up  the  pleadings,  motions,  affidavits,  orders, 
etc.,  as  the  case  on  appeal,  by  agreement.     Anthony  v.  Estes,  99-598. 

Only  so  much  of  the  charge  as  distinctly  bears  upon  the  specific 
exception  need  be  sent  in  the  record.     McKinnon  v.  Morrison,  104-354. 

Attention  of  trial  judges  called  to  evil  of  sending  up  superfluous  and 
unnecessary  matter  in  the  "case  on  appeal,**  especially  when  steno- 
graphic notes  of  evidence  are  taken.     Durham  v.  Railroad,  T08-399. 

Where  the  fkcts  set  out  are  meagre  and  uncertain. — When  the  facts  in  a 
case  on  appeal  are  so  meagre  and  uncertain  that  the  court  cannot,  in 
justice  to  the  parties,  pass  upon  the  question  raised  by  the  pleadings,  a 
new  trial  will  be  granted.    Jones  v.  Shaw,  84-218. 

Discrepancy  between  the  record  and  the  '*  case. "—When  there  is  a  discrep- 
ancy between  the  record  and  the  "case  on  appeal,**  the  record  controls. 
State  V.  Keeter,  80-472;  Adrian  v.  Shaw,  84-832;  Farmer  v.  Willard, 
75-401;  McCanless  v.  Flinchum,  98-358;  State  v.  Carlton,  107-956. 

Where  there  is  a  conflict  between  the  record  and  the  case  on  appeal, 
the  record  must  prevail,  but  where  matters  are  stated  in  the  case,  in 
regard  to  which  the  record  is  silent,  they  will  be  accepted  as  facts. 
McNeill  V.  Lawton,  97-16. 

A  memorandum  of  the  clerk,  evidently  not  made  by  the  order  of  the 
court,  appearing  in  the  record  proper,  will  not  be  allowed  to  prevail  over 
a  distinct  statement  of  fact  in  the  case  on  appeal.     Bowen  v.  Fox,  99-127. 
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Where  there  is  no  statexnent  of  the  case. — Where  there  is  no  statement  of 
the  case  accompanying  the  record,  the  judgment  below  is  affirmed. 
State  V.  Sheppard,  87-574. 

Where  no  case  is  settled  on  appeal  and  no  errors  assigned  in  the 
record,  the  judgment  of  the  court  below  will  be  affirmed.  Neal  v.  Mace, 
89-171;  Swepson  v.  Sunimey,  74-551;  McDaniel  v.  Pollock,  87-503. 

When  no  statement  of  the  case  accompanies  the  record,  the  judgment 
will  be  affirmed,  unless,  upon  inspection  of  the  record,  the  court  had  no 
jurisdiction  or  the  complaint  did  not  state  a  cause  of  action.  Green  t. 
Dawson,  92-61. 

When  no  statement  of  the  case  accompanies  the  transcript  of  the 
record  sent  to  the  supreme  court,  and  no  error  appears  on  the  face  of 
the  record,  the  judgment  will  be  affirmed.     State  v.  Freeman,  93-558. 

Upon  appeals  to  the  supreme  court,  it  will  not  affirm  the  judgment  for 
want  of  a  statement  of  the  case  On  appeal,  where  the  errors  appear  suf- 
ficiently assigned  in  the  record  itself.     Brooks  v.  Austin,  94-222. 

An  appeal  will  not  be  dismissed  because  there  is  no  statement  of  the 
case  on  appeal,  because  there  may  be  error  apparent  on  the  face  of  the 
record.  The  proper  motion,  if  there  be  no  error  apparent  on  the  record, 
is  to  affirm  the  judgment.  McCoy  v.  Lassiter,  94-31;  Mfg.  Co.  v.  Sim- 
mons, 97-89;  Walker  v.  Scott,  102-487;  Peebles  v.  Braswell,  107-68. 

"Case"  not  necessary,  when. — Where  the  record  presents  the  exceptions 
necessary  to  enable  the  court  to  pass  upon  them,  no  formal  statement 
of  case  is  required.  State  v.  Croop,  91-536;  State  v.  Byrd,  93-624;  Brooks 
V.  Austin,  94-222. 

No  case  on  appeal  is  necessary,  when  the  case  is  tried  in  the  court 
below  upon  a  case  agreed,  or  on  a  demurrer.     Chaniblee  v.  Baker,  95-98. 

Time  counted  from  adjonrnment. — Until  the  term  expires  there  is  no  final 
determination  of  the  cause,  so  that  the  case  on  appeal  need  only  be  filed 
within  five  days  after  the  end  of  the  term  at  which  judgment  is  ren- 
dered (now  ten  days,  act  1S89,  ch.  161).  In  calculating  time  within 
which  the  case  on  appeal  must  be  filed,  the  first  day  is  to  be  excluded. 
Turrentine  v.  Railroad,  92-642. 

Appeals,  in  the  legal  sense,  are  not  until  the  adjournment  of  the  court; 
up  to  that  time  the  proceedings  of  the  court  are  in  fieri.  Walker  v. 
Scott,  104-481. 

Effect  of  amendatory  act. — The  statute  (laws  1889,  ch.  161)  extending  the 
time  to  perfect  apx)eals  applied  to  appeals  then  pending  and  extended  the 
time  of  the  appellee  to  fife  exceptions,  as  well  as  the  time  of  the  app>el- 
lant  to  prepare  and  serve  his  case.  Where,  therefore,  the  appellant  had 
served  his  case  after  the  time  within  which  he  might  have  done  so  under 
the  statute,  as  it  stood  originally,  but  vsithin  the  ten  days,  as  provided  in 
the  act  of  1889,  and  the  appellee  had  no  opportunity  to  file  exceptions: 
Held^  that,  although  the  appeal  was  saved  by  the  act  of  1889,  neverthe- 
ICvSS  the  appellee  was  entitled  to  the  statutory  period  of  five  days  in 
which  to  file  his  counter-case.  Walker  v.  Scott,  104-481;  McGee  v.  Fox, 
107-766. 

Dispute  as  to  service  in  time. — When  it  is  claimed  that  a  statement  of 
case  on  appeal  was  never  properly  served  and  should  never  have  been 
sent  to  the  supreme  court  as  part  of  the  record,  the  proper  course  for  the 
objecting  party  is  to  move  for  a  continuance  there  until  he  can  apply  to 
the  court  below  to  strike  the  paper  from  the  file.  In  that  court  the 
record  is  made  up  for  hearing  in  the  supreme  court  on  appeal.  Walker 
V.  Scott,  102-4S7. 


CLARK'S  CODE   OF  CIVIL   PROCEDURE.  581 

Former  practice. — Under  the  practice,  prevailing  before  the  adoption 
of  the  present  procedure  in  relation  to  appeals,  the  trial  judge,  without 
the  intervention  of  the  parties  to  the  action,  made  up  and  staled  the 
case  on  appeal,  and  when  filed  and  transmitted  to  the  supreme  court  it 
was  treated  as  a  part  of  the  record;  and  where  the  record  proper,  and 
the  case  on  appeal — thou]2[h  the  latter  was  not  certified  as  a  part  of  the 
record— were  m  conflict  in  respect  to  a  statement  of  the  fact,  the  case 
on  appeal  was  allowed  to  prevail,  the  records  of  the  supreme  court  con- 
taining some  evidence  that  that  court  had  proceeded  in  its  decision 
upon  the  statements  therein  made.     Walton  v.  McKesson,  101-428. 

Se-settlement  of  case. — A  judge  cannot  re-settle  a  case  on  appeal;  he 
can  only  correct  such  errors  as  have  resulted  from  inadvertence,  mis- 
take, misapprehension  or  the  like.     Boyer  v.  Teague,  106-571. 

Case  "settled"  by  the  Judge  outside  of  the  district.— An  appeal  will  not  be 
dismissed  because  the  statement  of  the  case  was  made  by  the  judge 
below  out  of  the  district  in  which  the  action  was  tried,  unless  the  record 
shows  that  the  appellee  demanded  to  be  present,  and  that  by  reason  of 
his  absence  he  was  prejudiced.     Whitesiae  v.  Williams,  66-141. 

Note. — This  section  now  provides  for  cases  in  which  the  judge  may 
settle  a  case  on  appeal  outside  of  the  district. 

The  absence  of  the  judge  from  the  district  does  not  dispense  with  the 
requirement  that  he  should  settle  the  case  on  appeal  on  disagreement  of 
counsel.     Owens  v.  Phelps,  92-231. 

Where  the  judge  goes  out  of  office. — If,  in  case  of  an  appeal,  the  judge 
who  presided  at  the  trial  below  has  gone  out  of  office,  and  the  papers 
are  lost,  the  only  remedy  is  a  new  trial.  Isler  v.  Haddock,  72-119; 
Jones  V.  Holmes,  83-108. 

When  a  defendant  appealed  to  this  court,  and  made  out  a  statement 
of  the  case,  to- which  the  plaintiff  did  not  agree,  and  the  presiding 
judge,  being  notified  of  the  disagreement,  appointed  a  day  to  settle  the 
case,  of  which  the  parties  had  notice,  but  before  he  did  settle  the  case 
his  term  of  office  expired,  and  no  case  was  sent  up,  the  only  remedy  for 
the  defendant  is  a  new  trial.     Mason  v.  Osgood,  72-120. 

If  there  be  a  waiver  of  notice  of  appeal,  and  the  parties  fail  to  agree 
upon  a  statement  of  the  case  upon  appeal,  and  the  presiding  judge 
goes  out  of  office  before  settling  the  case,  the  only  rem^y  is  to  remand 
the  case  for  a  new  trial.     Adams  v.  Reeves,  74-106. 

When  a  judge  goes  out  of  office  without  settling  a  case  on  appeal, 
and  the  appellant  has  been  in  no  default,  a  new  trial  will  be  granted. 
Simonton  v.  Simonton,  80-7. 

The  appellant  is  not  entitled  to  a  new  trial,  when  the  jud^e  goes  out 
of  office  without  settling  the  case,  if  the  appellant  is  guilty  of  any 
laches.     State  v.  Murray,  80-364. 

Where  a  judge  goes  out  of  office  before  preparing  a  case  on  appeal,  a 
new  trial  will  be  awarded  unless  the  parties  agree  upon  a  statement  of 
the  case.  The  writ  of  certiorari  applied  for  is  granted  to  afford  the 
parties  an  opportunity  to  adjust  their  differences  in  the  premises.  Shel- 
ton  V.  Shelton,  89-185. 

Note. — By  amendment  incorporated  into  the  above  section  by  The 
Code  of  1883,  the  judge  who  tries  the  case  can  now  settle  the  case  on 
appeal,  notwithstanding  his  having  gone  out  of  office. 

Strict  compliance  with  statute.— The  court  will  require  strict  compliance 
with  the  statute  regulating  appeals.  Ignorance  of  the  requirements  or 
a  custom  alleged  in  the  court  below  not  to  insist  on  them  is  no  excuse. 
Hemphill  v.  Blackwelder,  90-14;  Smith  v.  Abrams,  90-21. 


582  CLARK'S   CODE   OF   CIVIL   PROCEDURE. 

DiBtinction  between  "case  agreed"  and  "case  stated." — Quaere,  as  to  dis- 
tinction betwee  a  **case  agreed"  and  a  "case  stated."  Duval  v.  Rollins, 
71-218. 

When  no  case  on  appeal  and  no  errors  on  fkce  of  record  proper. — When  there 
is  no  case  on  appeal  and  no  errors  appear  on  the  face  of  the  record  the 
judgment  will  be  affirmed.  Swepson  v.  Summey,  74-551;  Utley  v.  Foy, 
70-303;  Turner  v.  Foard,  83-683;  State  v.  Orrell,  44-217;  Fleming  v. 
Halcombe,  26-268;  Royster  v.  Burwell,  90-25;  Mott  v.  Ramsay,  90-29; 
State  V.  Powell,  94-920;  Rencher  v.  Anderson,  95-208;  State  v.  Henry, 
104-914. 

Agreement  of  counsel  not  conclnslTe,  when.— An  agreement  of  counsel, 
of  record,  that  the  constitutional  requirement  of  twenty  days  was  com- 
plied with  before  passage  of  a  private  act,  is  not  conclusive.  Gatlin  v. 
Tarboro,  78-119. 

Where  no  errors  are  assigned. — Where,  upon  appeal,  no  errors  are 
assigned,  and  there  is  no  error  apparent  upon  the  record,  the  judgment 
of  the  court  below  will  be  affirm  eel.  Swepson  v.  Summe}',  74-551 ;  Turner 
V.  Foard,  83-683;  King  v.  Page,  86-725;  Neal  v.  Mace,  89-171;  Williams 
v.  Johnson,  94-633;  State  v.  Gardner,  94-953;  Pleasants  v.  Railroad,  95- 
195*1  Justice  V.  Railroad,  96-412;  Dupree  v.  Tuten,  97-94;  Carroll  v.  Bar- 
den,  97-191;  Wilson  v.  Shepherd,  98-154;  Brendle  v.  Herren,  98-539; 
Patton  v.  Gash,  99-280;  Anthony  v.  Estes,  99-598;  Tyson  v.  Tyson,  100- 
360;  Currie  v.  Clark,  101-329;  Allen  v.  Railroad,  io2-38i;  State  v.  Bell, 
103-438;  Taylor  v.  Plummer,  105-56;  State  v.  Brown,  106-645. 

Assignment  of  error  not  necessary,  when. — No  particular  assignment  of 
error  is  necessary,  when  the  appeal  is  taken  from  a  judgment  pronounced 
on  an  agreed  statement  of  facts.     Davenport  v.  Leary,  95-203. 

Or  when  the  sole  objection  is  for  want  of  jurisdiction.  Robeson  v. 
Hodges,  105-49. 

Although  there  may  be  no  formal  assignment  of  error,  the  supreme 
court  will  inspect  the  whole  record  and  pronounce  such  judgment  as  in 
law  ought  to  have  been  rendered.     Hutson  v.  Sawyer,  104-1. 

Section  957  of  The  Code,  requiring  the  supreme  court  to  give  such 
judgment  as  shall  appear  to  be  proper  from  an  inspection  of  the  whole 
record^  has  reference  only  to  essential  parts  of  the  record  proper,  as 
pleadings,  verdict  and  judgment.     McKinnon  v.  Morrison,  104-354. 

Except  as  to  questions  of  jurisdiction  and  sufficiency  of  complaint  to 
constitute  a  cause  of  action,  the  supreme  court  will  only  consider  ques- 
tions presented  by  the  appeal,  and  this  even  though  the  parties  should 
agree  that  others  should  be  passed  upon.  Davis  v.  Council,  92-725;  Bank 
V.  Bobbitt,  108-525. 

See  The  Code,  \  967,  and  Rule  27  of  the  Supreme  Court,  post. 

Eiceptions, — It  is  the  duty  of  the  party  appealing  to  specify  the  points 
upon  which  he  excepts  to  the  ruling  of  the  court  below.  Stout  v.  Woody, 

63-37.  . 

Parties  who  appeal  from  rulings  below  in  regard  to  the  evidence,  must 

set  forth,  in  distinct  terms,  the  evidence  rejected,  so  that  the  court  may 

pass  upon  its  admissibility.     Bland  v.  O'Hagan,  64-471. 

It  is  a  rule  of  the  supreme  and  all  other  courts  of  error,  that  an  excep- 
tion will  not  be  considered  which  does  not  specifically  and  distinctly 
point  out  the  error  alleged,  and  show  wherein  the  error  is  conceived  to 
consist.     Brumble  v.  Brown,  71-513. 

It  is  the  duty  of  the  appellant  objecting  to  rejected  evidence,  to  show 
that  it  was  competent  and  proper.  Sutliffv.  Lunsford,  30-318;  White- 
sides  V.  Twitty,  30-431;  Straus  V.  Beardsley,  79-59;  State  v.  Keath,  83-626. 
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Where  a  case  on  appeal  does  not  disclose  the  grounds  of  the  appel- 
lant's exceptions,  the  supreme  court  will  affirm  the  judgment  below,  not 
because  it  is  thought  to  be  right,  but  because  it  cannot  be  seen  to  be 
wrong.     Chasteen  v.  Martin,  84-391. 

An  exception,  to  be  available  on  appeal,  must  point  out  specifically  the 
error  of  which  compljaint  is  made.  Moore  v.  Hill,  85-218;  Strickland  v, 
Draughan,  88-315;  Arrington  v.  Goodrich,  95-462. 

Exception  only  lies  to  the  reply  elicited  by  a  question,  and  not  a  ques- 
tion which  is  unanswered.     Bost  v.  Bost,  87-477.  • 

Where  objection  to  evidence  is  not  taken  in  apt  time  below,  it  cannot 
be  raised  on  appeal.     Shields  v.  Whitaker,  82-516. 

See  \  412  (2),  and  cases  there  cite3. 

An  exception  to  the  entire  charge  of  the  judge  to  the  jury,  without 
specifically  pointing  out  the  alleged  error,  will  not  be  entertained.  Bost 
v.  Bost,  87-477;  McKinnon  v.  Morrison,  104-354. 

See  8  412  (3),  and  numerous  cases  there  cited. 

Where  the  contents  of  a  paper  excluded  from  the  evidence  are  not  set 
out  in  the  case  on  appeal,  but  the  substance  of  it  appears  as  stated  by 
counsel  when  offering  it,  this  is  sufficient  to  enable  the  court  to  pass 
upon  the  exception.     State  v.  Pierce,  9r-6o6. 

The  court  reiterates  the  rule  that  no  exceptions  will  be  considered 
on  appeal,  except  such  as  appear  in  the  record,  and  were  made  in  the 
court  below.  Phipps  v.  Pierce,  94-514;  Calvert  v.  Miller,  94-600;  Rod- 
man v.  Harvey,  102- 1;  Lindsay  v.  Sanderlin,  104-331. 

It  is  the  duty  of  the  party  excepting  to  show  the  error  excepted  to, 
and  to  state  such  of  the  evidence  as  is  necessary  to  enable  the  supreme 
court  to  comprehend  and  decide  the  point.  When  the  record  does  not 
contain  such  evidence,  the  supreme  court  cannot  review  the  decision  of 
superior  court,  but  will  affirm  it.     Williams  v.  Whiting.  92-683. 

Every  presumption  is  made  in  favor  of  the  correctness  of  the  judg- 
ment m  the  court  below.  So,  where  it  appeared  from  the  record  that 
the  judgment  was  rendered  on  the  verdict  and  the  admissions  of  the 
parties,  but  no  admissions  appeared  in  the  records,  it  will  be  presumed 
the  admissions  would  warrant  the  judgment,  and  it  will  be  affirmed. 
Rencher  v.  Anderson,  95-208. 

Where  it  appears  from  the  record  that  the  issues  were  not  eliminated 
in  writing  and  submited  to  the  jury,  but  simply  "that  the  jury  found 
all  issues  in  favor  of  the  plaintiff,"  a  new  trial  will  not  be  granted, 
unless  objection  was  taken  at  the  trial.  Lamb  v.  Sloan,  94-534.  See 
Vi  395,  396,  397  and  398,  ante. 

Where  the  plaintiff  does  not  object  to  the  counterclaim  on  account  of 
the  imperfect  pleading,  the  supreme  court,  on  appeal,  will  consider  the 
issues  which  were  tried  on  it  in  the  court  below.  Smith  v.  McGregor, 
96-1 OT. 

Where  the  pendency  of  another  action,  and  a  judgment  therein  which 
disposes  of  the  subject-matter  of  the  controversy  in  the  new  suit,  is  not 
regularly  pleaded,  but  is  taken  advantage  of  by  an  exception,  the 
informality  is  such  that  the  supreme  court  will  not  pass  on  the  question, 
but  will  remand  the  case  that  the  fact  may  be  regularly  ascertained. 
Holley  V.  Holley,  96-229. 

If  there  be  error  in  such  matters  as  are  not  necessarily  of  the  record, 
the  court  will  not  see  and  correct  it,  unless  it  be  assigned.  (Report  of 
State  V.  Reynolds,  95-616,  adverted  to  as  incorrect  and  misleading.) 
Thornton  v.  Brady,  100-38. 

A  party  to  the  record  cannot  assign  as  error  that  an  order  made  in  the 
oause  affects  injuriously  the  rights  of  third  persons  who  are  not  parties. 
Coates  v.  Wilkes,  94-174. 
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Where  ejcceptions  are  vague  and  indefinite,  or  where  they  are  based 
upon  an  alleged  want  of  evidence,  but  do  not  point  to  the  evidence 
itself,  but  compel  the  appellate  court  to  search  for  it  in  the  entire  evi- 
dence sent  up,  they  will  not  be  considered.     Wiley  v.  Logan,  95-558. 

When  there  is  a  motion  for  a  new  trial  below  for  a  refusal  to  give 
instructions  asked,  this  is  sufficient  assignment  .of  error.  Taylor  v. 
Plummer,  105-56,  cited  and  distinguished.  Everett  v.  Williamson, 
107-204. 

The  practice  as  to  exceptions  sammarisel  and  st&ted. — The  practice  in 
•statements  of  exceptions  summarized  and  fully  stated.  Taylor  v.  Plum- 
mer, 105-56.     See  rule  27  of  the  supreme  court,  post. 

Exceptions  made  in  the  supreme  court  fbr  the  first  time. — Where  an  appel- 
lant elects  to  carry  a  case  from  the  probate  court  to  the  judge  in  vaca- 
tion, it  is  still  within  the  discretion  of  the  latter  to  hear  it  in  term  time, 
and  vice  versa.  In  case  of  such  an  appeal,  if  there  be  a  further  appeal 
from  the  judge  to  the  supreme  court,  the  latter  tribunal  can  review  no 
point  before  the  probate  court  that  was  not  passed  upon  by  the  judge. 
Rowland  v.  Thompson,  64-714. 

An  exception  cannot  be  made  for  the  first  time  in  the  supreme  court. 
Sampson  v.  Railroad,  70-404;  Turner  v.  Turner,  104-566. 

No  error  can  be  assigned  in  supreme  court  on  appeal  which  was  not 
assigned  in  court  below,  except  (i)  want  of  jurisdiction  in  the  court  that 
tried  the  case;  (2)  that  the  complaint  does  not  contain  a  sufficient  cause 
of  action.  Williamson  v.  Canal  Company,  78-156;  Meekins  v.  Tateni. 
79-546;  Stout  V.  Moody,  63-37;  Bank  v.  Graham,  82-481;  Corbin  v. 
Berry,  83-27;  Wellons  v.  Jordan,  83-371;  State  v.  Langford,  44-436; 
King  V.  Kin]^,  20-164. 

No  exception  can  be  taken  in  the  supreme  court  that  was  not  taken 
below.  State  v.  Secrest,  80-450;  McMinn  v.  Hamilton,  77-300;  Deve- 
reux  V.  Divereux.  81-12;  White  v.  Clark,  82-6;  Whisenhunt  v.  Jones, 
80-34S;  State  v.  Hardee,  83-6 [9. 

Not  even  a  variance  between  allegation  and  proof  unless  urged  below. 
State  V.  Ballard,  79-627;  State  v.  Crockett,  82-599;  Green  v.  Collins,  28- 
139;  Williamson  v.  Canal  Co.,  78-156;  State  v.  Hinson,  82-597;  Wil- 
liams V.  Kivett,  82-1 10. 

Exceptions  not  apparent  on  the  face  of  the  record,  and  which  ought 
to  have  been  taken  on  the  trial  below,  will  not  be  heard  for  the  first 
time  on  appeal.     Whisenhunt  v.  Jones,  80-348. 

Where  proceedings  to  obtain  the  construction  of  a  will  are  commenced 
before  the  sup2rior  court  clerk  or  judg*  of  probate,  and  then  trans- 
ferred to  the  superior  court  in  term  for  adjudication,  the  decision  of  the 
judge  of  the  superior  court  rendered  without  objection  will  not  be 
reversed  on  appeal  by  reason  of  a  defect  of  jurisdiction  first  urged  in 
the  supreme  court.     Houston  v.  HoWie,  84-349. 

Where  the  facts  of  a  case  are  to  be  passed  upon  by  the  judge,  his 
failure  to  find  upon  an  issue  claimed  to  be  raised  by  the  pleadings  is  not 
assignable  for  error,  unless  the  judge  was  requested  at  the  trial  to  pass 
upon  such  issue,  or  his  failure  to  do  .so  was  then  ealled  to  his  attention. 
Bryant  V.  Fisher.  85-71. 

A  new  trial  will  not  be  granted  by  the  supreme  court  for  a  variance 
between  the  allegation  and  the  proof,  where  no  exception  is  taken  in 
the  court  below.  The  presuinption  is,  that  every  fact  necessary  to  sus- 
tain the  verdict  was  proved  on  the  trial.     State  v.  Craige,  89-475. 

The  supreme  court  will  not  consider  an  exception  which  was  not  taken 
in  the  court  below.  State  v.  Craige,  89-475:  State  v.  Jones,  69-16;  State 
v.  Potter,  61-3S8;  State  v.  Cowan,  29-239;  Mfg.  Co.  v.  Brooks,  106-107. 
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Objection  to  the  issues  cannot  be  taken  for  the  first  time  on  appeal. 
Porter  v.  Railroad,  97-66:  Kirk  v.  Railroad,  97-82;  McDonald  v.  Carson, 
95-377;  Phifer  v.  Alexander,  97-335-     See  J395,  a«/^. 

The  objection  that  a  judgment  on  a  demurrer  is  final,  and  not  that  the 
defendant  answer  over,  cannot  be  made  for  the  first  time  in  the  supreme 
court.     Moore  v.  Nowell,  94-265. 

Where,  in  the  supreme  court,  a  reference  is  made  to  the  clerk  to 
.  state  an  account,  an  exception  will  not  be  heard  upon  a  motion  to  con- 
firm the  report,  which  was  not  taken  in  the  court  below,  nor  on  the  first 
hearinj^  in  this  court.  Although  such  exceptions  cannot  be  taken,  yet 
if  the  court  can  see  from  the  report,  that  it  acted  under  a  misapprehen- 
sion of  the  facts  in  the  first  hearing,  it  will,  ex  tnero  tnotu^  modify  its 
ruling,  when  it  is  plain  that  it  will  work  great  injustice.  Depriest  v. 
Patterson,  94-519. 

Where  a  judge  at  one  term  of  the  court  strikes  out  a  judgment  made 
at  a  former  term  and  substitutes  another  in  its  stead,  this  could  not  be 
assigned  as  error  in  the  supreme  court  for  the  first  time,  there  being  no 
exception  to  the  action  of  the  court  entered  at  the  time.  Cowles  v. 
Curry,  96-331. 

The  objection  of  the  want  of  jurisdiction,  or  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  may  be  made  in 
the  supreme  court  for  the  first  time,  although  no  error  whatever  is 
assigned  in  the  record.     Mfg.  Co.  v.  Simmons,  97-89. 

Upon  appeal  the  court  will  pass  upon  the  question,  whether  or  not  the 
facts  admitted  by  the  pleadings  constitute  a  plea  in  bar,  althoujs^h  such 
question  was  not  passed  upon  directly  by  the  court  below.  Woody  v. 
Brooks,  102-334. 

The  court  will  not  consider  any  exceptions  not  set  out  in  the  "case 
on  appeal,**  other  than  exception  to  the  jurisdiction,  or  because  com- 
plaint does  not  state  a  cause  of  action,  or  to  the  sufficiency  of  an 
mdictment.  Rule  27,  and  The  Code,  \  550;  McKinnon  v.  Morrison, 
104-354;  Taylor  v.  Plummer,  105-56;  Walker  v.  Scott,  106-56;  White- 
hurst  V.  Pettipher,  105-40. 

The  defendant  will  not  be  allowed,  for  the  first  time  in  the  supreme 
court,  to  raise  questions  as  to  whether  plaintiff  offered  sufficient  evidence 
to  go  to  the  jury  to  show  the  sufficiency  of  his  possession.  McMillan 
V.  Gambill,  106-359. 

Contra, — Where  the  judge,  in  response  to  a  request  for  instructions, 
or,  of  his  own  accord,  misdirects  the  jury  upon  a  material  question  of 
law,  to  the  injury  of  the  appellee,  and  the  error  is  patent  upon  the 
record,  such  error  is  open  to  correction,  though  pointed  out  for  the  first 
time  in  the  supreme  court.  Burton  v.  Railroad,  84-192;  Bynum  v. 
Bynum,  33-632. 

Note. — These  two  decisions  are  opposed  to  the  entire  line  of  decisions 
(since  formulated  into  Rule  27  of  the  Supreme  Court,  post)y  and  cannot 
be  now  considered  as  authority.  So  much  depends  upon  the  context 
that  ordinary  fairness  to  the  appellee  requires  that  an  exception  to  the 
charge  should  be  made,  at  the  latest,  in  stating  case  on  appeal,  so  that 
all  the  charge  and  evidence  bearing  on  the  exception  should  be  sent  up. 
McKinnon  v.  Morrison,  104-354;  Lowe  v.  Elliott,  107-718,  and  numerous 
other  cases.  Under  the  Rules  of  the  Supreme  Court  (Rule  22),  and 
repeated  decisions,  the  ''statement  of  the  case"  on  appeal  should  only 
contain  matters  pertinent  to  exceptions  made  below  and  sent  up  to  be 
reviewed,  and  should  not  be  incumbered  with  anything  unnecessary  for 
that  purpose. 

See  1 412  (3),  ante,  and  cases  there  cited. 


586  CLARK'S  CODK   OF   CIVIL   PROCEDURE. 

Note. — For  former  practice  on  appeal,  see  Battle's  Digest,  vol.  2,  pp. 
loi 7-1026,  and  voL  3,  pp.  518,  519. 

Exceptiona  made  after  verdict. — Exceptions  taken  after  verdict,  to  issues, 
to  evidence,  or  to  the  charge,  will  not  be  entertained.  Tayloe  v.  Steam- 
ship Co.,  88-15. 

Note. — It  is  otherwise  now  as  to  the  charge,  as  exceptions  thereto  may 
be  made  as  late  as  statement  by  appellant  of  his  case  on  appeal,  but  not 
later.     Lowe  v.  Elliott,  107-718. 

Bnrden  upon  appellant  to  show  error. — All  intendments  are  taken  most 
strongly  against  a  party  alleging  error  on  the  record;  therefore,  where 
the  defendant  confessed  judgment  before  a  justice  on  a  note  given  to 
the  plaintiff  as  administrator  for  the  rent  of  a  house,  and  then  appealed 
and  objected  in  the  superior  court  that  the  plaintiff  had  no  right  of 
action:  Held^  on  appeal  to  the  supreme  court,  the  record  showing  noth- 
ing to  the  contrary,  that  it  must  be  presumed  that  the  plaintiff's  intes- 
tate had  an  estate  for  years,  and  not  an  inheritable  estate  in  the  premises. 
Rush  v.  Steamboat  Co.,  67-47. 

The  burden  is  upon  the  appellant  to  show  that  the  judgment  below  is 
in  error.     Oldham  v.  Kerchner,  79-106;  Utley  v.  Foy,  70-303. 

Where  it  is  sought  to  enjoin  the  collection  of  a  judgment  on  the 
ground  of  want  of  jurisdiction  in  the  court  which  rendered  it,  every 
presumption  is  in  favor  of  the  jurisdiction,  and  it  must  be  made  to 
appear  affirmatively  from  the  record  that  the  court  had  no  jurisdiction. 
Neville  v.  Pope,  95-346. 

The  presumption  is  in  favor  of  the  regularity  and  correctness  of  the 
the  proceedings  below,  and  error  will  not  be  presumed  unless  it  is 
assigned  and  shown.     Lyle  v.  Siler,  103-261;  State  v.  Debnam,  98-712. 

Immateriality  of  error  complained  of. — The  immateriality  of  an  error,  on 
the  trial  below,  must  clearly  appear  on  the  face  of  the  record  in  order  to 
warrant  the  court  in  disregarding^  it.     McLenan  v.  Chisholm,  64-323. 

The  supreme  court  will  not  review  a  ruling  of  law  which  does  not  affect 
the  party,  even  if  erroneous.  Butts  v.  Screws,  95-215;  Nissen  v.  Mining 
Co.,  104-309. 

It  is  incumbent  on  the  appellant  to  show  that,  by  a  reception  of  imma- 
terial or  incompetent  evidence,  he  was  probably  prejudiced.  Glover  v. 
Flowers,  101-134;  McGowan  v.  Railroad,  95-417;  Livingston  v.  Dunlap, 
99-268. 

Where  the  jury  gave  substantial  damages,  which  are  affirmed  on 
appeal,  it  is  unnecessary  to  consider  the  charge  given  as  to  nominal 
damages.     Thompson  v.  Telegraph  Co.,  107-449. 

Motion  to  diemisi  appeal,  when  to  be  made. — A  motion  to  dismiss  an  appeal 
for  irregularity  may  be  made  when  the  cause  is  called  for  trial,  though 
it  may  have  been  on  docket  a  previous  term  and  continued  for  want  of 
time  to  trv'  it.     Hutchison  v.  Rumfelt,  82-425;  Chastain  v.   Chastain. 

87-283. 

See  Rules  of  Supreme  Court,  No.  16,  post. 

Motion  to  diBmisi  will  be  refused,  when. — A  motion  to  dismiss  an  appeal 
because  it  does  not  appear  that  a  case  had  been  made  and  served  as 
prescribed  by  the  Code  of  Civil  Procedure  will  not  be  granted  when 
opposing  counsel  states  on  oath  in  this  court  that  all  the  requirements 
of  the  Code  were  complied  with  in  the  court  below.     Kirk  v.  Barnhart, 

74-653- 
A  defect  in  the  name  of  a  defendant  in  the  summons  is  cured  bv  a 

judgment  by  default  rendered  against  him.     When  such  judgment  is 
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taken  before  a  justice  of  the  peace  and  carried  by  appeal  to  the  superior 
court,  it  is  the  duty  of  the  court  to  make  the  proper  amendment  and 
proceed  with  the  trial  u|>on  the  merits.  But  when  the  defendant  in  such 
case  took  an  appeal  from  the  justice,  and  failed,  for  seven  terms,  to  make 
any  motion  to  dismiss,  he  thereby  waived  the  irregularity  complained  of. 
Clawson  v.  Wolfe,  77-100. 

An  appeal  will  not  be  dismissed  if  the  record  or  **  the  case  "  clearly 
discloses  the  grounds  of  appeal,  though  not  very  formally  made.  Allen 
V.  Griffin,  98-120. 

Appeal  diimissed  ex  mero  motn. — The  supreme  court  will  examine  the 
entire  record  upon  an  appeal,  and  if  it  appears  therefrom  that  no  suffi- 
cient cause  of  action  is  stated,  it  will,  ex  mero  motu^  dismiss  the  appeal. 
Knowles  v.  Railroad,  102-59;  Peacock  v.  Stott,  104-154;  Norris  v.  McLam, 
104-159;  Hagins  v.  Railroad,  106-537.  • 

Where,  upon  the  inspection  of  the  whole  record,  it  appears  that  the 
judgment  was  unwarranted  u|>on  the  facts,  the  supreme  court  will,  ex 
mero  motu^  reverse  it     Everett  v.  Raby,  104-479. 

Amendments  in  appellate  court. — In  cases  of  appeal  from  the  probate 
court  to  the  superior  court,  the  judge  has  the  same  right  to  allow  amend- 
ments as  if  the  case  had  been  constituted  in  his  court.  Amendments 
which  promote  justice  and  a  trial  on  the  merits,  are,  in  general,  liberally 
allowea;  but,  in  all  cases,  the  application  should  be  made  in  due  time, 
or  sufficient  reason  be  shown  for  the  delay.     Sudderth  v.  McCombs,  67- 

353- 
Where  it  is  agreed  in   the  court  below,  that  a  complaint  may  be 

amended  so  as  to  supply  necessary  averments,  but  it  is  not  done,  the 
supreme  court  will  allow  the  amendment  to  be  filed  in  that  court.  Hines 
v.  Railroad,  95-434. 

Where  an  action  on  an  administration  bond  was  brought  in  the  name 
of  the  administrator  de  bonis  non^  and  not  in  that  of  the  state  on  his  rela- 
tion, an  amendment  making  the  proper  plaintiff  will  be  allowed  in  the 
supreme  court,  without  terms,  although  the  objection  was  not  taken 
below,  and  was  n:ade  for  the  first  time  on  appeal.     Grant  v.  Rogers, 

94-755. 
A  motion  to  strike  out  a  counterclaim,  because  the  court  did  not  have 

jurisdiction  of  it,  can  be  allowed  when  made  for  the  first  time  in  the 

supreme  court.     McKinnou  v.  Morrison,  104-354. 

^^  I  273,  antCt  The  Code,  ?  965,  and  Rule  26  of  the  Supreme  Court. 

Issues  of  &ct  reviewed. — The  supreme  court  can  only  review  and  pass 
on  issues  of  fact  in  certain  cases,  and  then  only  when  the  evidence  on 
which  the  finding  in  the  court  below  was  based,  is  set  out  fully  and  at 
large  in  the  record.  Runnion  v.  Ramsay,  93-410;  Worthy  v.  Shields, 
90-192;  Coates  v.  Wilkes,  92-376;  Young  v.  Rollins,  90-125. 

Where  pleadings  are  confaeed. — When  pleadings  are  so  confused  and 
vague  as  to  leave  it  in  doubt  what  the  parties  are  contending  over,  the 
supreme  court  will  not  take  cognizance  of  the  cause  on  appeal.  Wood- 
lief  V.  Merritt,  96-226. 

Appeal  when  no  judgment  rendered. — Although  an  appeal  before  any  judg- 
ment is  rendered  below  is  premature,  and  will  be  dismissed,  yet,  when 
it  appears  that  a  decision  of  the  supreme  court  of  the  point  intended  to 
be  raised  by  the  appeal  will  practically  terminate  the  action,  the  opinion 
of  the  court  may  be  given.  State  v,  Nash,  97-514;  Railroad  v.  Reids- 
▼ille,  101-404;  State  v.  Divine,  98-778;  Thornton  v.  Lambeth,  103-86. 
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Stipnlatioas  as  to  other  cases. —The  supreme  court  will  not  take  notice 
of  and  act  upon  a  stipulation  as  to  other  cases  turning  upon  the  princi- 
ples applicable  to  the  case  before  it.     Rawlings  v.  Hunt,  90-270. 

Effect  of  appeal. — An  appeal  arrests  all  proceedings  in  the  court  below 
upon  the  judgment  appealed  from.  Skinner  v.  Bland,  87-168;  Isler  ▼. 
Brown,  69-125. 

But  does  not  withdraw  from  it  authority  to  order  proper  security  to  be 
given  for  the  safe  keeping  or  investment  of  a  fund  ordered  by  the  judg- 
ment to  be  distributed.  The  supreme  court  will  not  entertain  an  appli- 
cation to  make  disposition  of  the  fund  by  investment  pending  the  appeal. 
Hinson  v.  Adrian,  91-372. 

While  a  supreme  court  may  take  notice  of  an  appeal  as  soon  as  it  is 
perfected  in  the  court  below,  for  the  purpose  of  bringing  it  up,  it  is  not 
properly  pen<ting  in  the  supreme  court,  until  it  has  been  docketed. 
Avery  v.  Pritchard,  93-266. 

An  appeal  does  not  take  the  case  beyond  the  control  of  the  superior 
court,  until  it  is  perfected.     Coates  v.  Wilkes,  94-174. 

It  is  where  the  judgment  is  final  and  disposes  of  the  entire  contro- 
versy, that  the  appeal,  when  properly  i>erfected,  vacates  the  judgment 
and  the  whole  cause  is  transferred  to  the  app>ellate  court.  Even  then,  it 
may,  for  some  purposes,  be  proceeded  with  in  the  lower  court.  Green  v. 
Griffin,  95-50. 

Note. — The  judgment  is  not  vacated  no\\',  but  merely  suspended  by 
the  appeal.     Acts  1887,  ch.  192. 

As  a  general  rule,  the  supreme  court,  in  the  exercise  of  its  appellate 
functions,  cannot  acquire  jurisdiction  of  a  cause  and  the  parties  thereto 
until  a  proper  transcript  has  been  brought  up  and  duly  docketed  therein. 
Walton  V.  McKesson,  101-428. 

After  the  lapse  of  time  within  which  the  appellant  should  docket  his 
appeal  in  the  supreme  court,  if  he  fails  to  do  so,  the  superior  court  may, 
on  proper  notice,  adjudge  the  appeal  abandoned,  ana  proceed  as  if  it 
had  not  been  taken.  Avery  v.  Pritchard,  93-266,  approved;  Fisher  ▼. 
Mining  Co.,  105-123. 

Sec.  Hoi*    Clerk  to  inake  copy  of  JuflfftnefU^roil  and  send  i^ 
clerk  of  tiuprenie  court,    C.  C.  i*«,  «•  30^^,    IHSUf  c.  133. 

The  clerk,  on  receiving  a  copy  of  the  case  settled,  as 
required  in  the  preceding  section,  shall  make  a  copy  of  the 
judgment-roll  and  of  the  case,  and,  within  twenty  days, 
transmit  the  same,  duly  certified,  to  the  clerk  of  the  supreme 
court.  Clerks  of  the  superior  court,  except  in  cases  where 
parties  are  allowed  to  appeal  without  giving  an  undertaking 
on  appeal,  shall  not  be  required  to  make  the  copy  of  the 
record  in  the  case  for  the  supreme  court  until  the  appellant 
shall  have  given  the  undertaking  on  appeal  or  made  the 
deposit  required. 

Note. — The  last  paragraph  was  added  by  ch.  135,  acts  1889. 
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Baty  of  clerk  to  send  up  transcript. — If  a  clerk  fkils  to  send  up  the  tran- 
script in  time,  a  certiorari  lies.     Howerton  v.  Henderson,  86-718. 

The  duties  prescribed  for  the  clerk  of  the  superior  court  in  respect  to 
making  and  transmitting  transcripts  of  records  upoti  appeals  are  minis- 
terial, and  he  has  no  authority  to  pa$s  upon  the  question  whether  the 
appeal  has  been  perfected.     Russell  v.  Davis,  99-115. 

It  is  the  duty  of  the  clerk,  within  twenty  days  after  the  case  on  appeal 
is  filed  in  his  office,  to  send  up  a  transcript  to  the  supreme  court  (The 
Code,  ?  551),  but  not  unless  his  fees  are  paid  by  the  appellant.  SembUy 
that  leave  to  appeal  in  fomia  pauperis  does  not  excuse  appellant  from 
paying  costs  ot  transcript.  Bailey  v.  Brown,  105-127;  Andrews  v.  Whis- 
nant,  83-446. 

See  Rules  11  and  12  of  the  Superior  Courts,  post. 

Duty  of  appellant.— It  is  the  duty  of  the  appellant,  and  not  of  the  clerk, 
to  have  the  record  sent  to  the  supreme  court.  So,  where  the  case  on 
appeal  was  filed  in  the  office  of  the  clerk  of  the  superior  court  a  short 
time  before  the  term  of  the  supreme  court  to  which  it  should  have  been 
brought  expired,  but  the  transcript  was  not  docketed  until  during 
the  next  term,  the  appeal  was  dismissed,  although  the  appellant  had 
applied  for  a  certiorari  at  the  term  at  which  his  appeal  should  have  been 
docketed.     Pittman  v.  Kimberly,  92-562. 

Before  the  supreme  court  will  entertain  an  appeal,  the  appellant  must 
cause  to  be  properly  filed  and  docketed  therein  a  duly  certified  transcript 
of  the  record  of  the  action  in  the  court  where  the  judgment  sought  to 
be  reviewed  was  rendered.  This  transcript  must  show  that  the  court 
from  which  the  appeal  was  taken  was  lawfully  organized  and  held,  and 
all  the  proceedings  had  in  the  action  arranged  in  an  orderly  manner. 
State  V.  Preston,  104-733. 

Traascrlpt  made  ont  by  directionB  of  appellant. — It  is  the  right  and  duty 
of  an  appellant,  subject  to  the  provisions  of  The  Code,  to  direct  what 
part  of  the  record  shall  be  sent  up.  Only  so  much  should  be  sent  up  as 
will  show  that  there  was  a  case  duly  constituted  in  court,  and  the  ver- 
dict, judgment  and  such  portions  of  the  proceedings,  evidences  and 
instructions  of  the  judge  as  will  enable  the  court  to  pass  on  the  excep- 
tions.    Sudderth  v.  McComb^  67-353;  Bryan  v.  Moring,  99-16, 

It  is  the  duty  of  the  appellant  to  have  so  much  of  the  record  sent  up 
as  may  be  necessary  to  present  clearly  the  matters  which  he  desires  to 
have  reviewed,  and  he  cannot  take  advantage  of  any  defect  in  the  tran- 
script for  failure  to  set  out  the  case  intelligibly.     Smith  v.  Fite,  98-517. 

Transcript  delayed  in  transit.— Where  the  transcript  of  the  record  was 
deposited  in  the  post-office  in  ample  time  to  have  reached  the  supreme 
court  before  entering  on  the  call  of  the  calendar  of  the  district  to  which 
the  case  belonged,  but,  by  some  delay  in  the  mails,  did  not  reach  its 
destination  until  after  the  time  for  docketing:  Heldy  that  the  excuse  was 
reasonable,  and  the  appeal  would  not  be  dismissed.  Walker  v.  Scott, 
104-481. 

Two  transcripts  sent  np,  when,— When  both  parties  appeal,  there  are  two 
cases  constituted  in  the  supreme  court,  and  two  complete  transcripts 
must  be  made  out  and  transmitted  by  the  clerk.  Morrison  v.  Cornelius, 
63-346;  Perry  v.  Adams,  96-347;  Jones  v.  Hoggard,  107-349. 

If  transcript  Imperfbct. — When  the  record  of  a  case  brought  upon  appeal 
to  the  supreme  court  is  imperfect,  the  case  will  be  remanded  to  the  court 
below.  Bradley  v.  Jones,  76-204;  Gordon  v.  Sanderson,  83-1;  Markham 
T.  Hicks,  90-1;  Bethea  v.  Byrd,  93-141. 
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When  the  transcript  fails  to  show  that  the  cause  was  properly  consti- 
tuted below,  the  cause  will  be  remanded.  Bradley  v.  Jones,  76-204; 
Markham  v.  Hicks,  90-1. 

An  appeal  to  the  supreme  court  will  be  dismissed  when  the  transcript 
of  the  record  fails  to  show  that  a  court  was  held,  or  that  a  grand  jury 
presented  the  indictment,  and  when  it  appearis  from  the  case  on  appeal 
that  the  grounds  on  which  the  defendant  appealed  are  frivolous.  State 
V.  McDowell,  93-541;  State  v.  Johnston,  93-559. 

When  the  transcript  does  not  show  that  any  court  was  held,  or  that 
any  judge  was  present  or  gave  judgment,  it  is  so  defective  that  the 
supreme  court  has  no  jurisdiction  to  act  upon  it.  Broadfoot  v.  Mc- 
Keithan,  92-561. 

If  transcript  is  a  set  of  loose,  disconnected  papers,  the  case  will  be 
remanded.  State  v.  Jones,  82-691;  State  v.  Guilford,  49-83;  Goflf  v.  Pope, 
82-696. 

See  cases  cited  Under  the  preceding  section — subheads,  **  What  tran- 
script should  contain,"  and  "If  transcript  defective." 

Becital  in  transcript. — Where  the  record  recites  that  a  regular  term  of 
a  superior  court  was  opened  and  held  Wednesday  instead  of  Monday,  of 
the  week  fixed  by  the  statute,  it  will  be  presumed  that  the  sheriff  had 
duly  opened  the  court  and  adjourned  it  from  day  to  day,  as  provided  in 
The  Code,  ?  926.     State  v.  Weaver,  104-758. 

Conflict  between  record  and  statement  of  case. — W^hen  the  "statement  of 
the. case,"  or  any  part  thereof,  on  an  appeal  to  the  supreme  court,  con- 
flicts with  the  record  proper,  the  latter  must  prevail,  because  it  imports 
absolute  verity.  The  "statement  of  the  case"  is  not  a  part  of  the 
record  proper.  Farmer  v.  Willard,  75-401;  State  v.  Keener,  80-472; 
Adrian  v.  Shaw,  84-832;  McCandless  v.  Flinchum,  98-358;  State  v. 
Carlton,  107-956;  McNeill  v.  Lawton,  97-16. 

Form  of  transcript  recommended  by  the  court. — It  is  recommended  that 
the  transcript  of  record,  on  appeal,  be  drawn  in  accordance  with  Eaton's 
Forms.  When  the  transcript  is  imperfect  the  court,  of  its  own  motion, 
may  order  a  certiorari  to  issue.     State  v.  Butts,  91-524. 

See.  5/S2.  On  appeeU  security  must  be  given  or  deposit  made, 
utUess  waived.  C.C.P.^s.SOS.  187J''2,c.:U,s.l.  1887 ^ 
e.  192,  s.  1.    1889,  c.  135,  «•  2. 

To  render  an  appeal  effectual  for  any  purpose  in  any  civil 
cause  or  special  proceeding,  a  written  undertaking  must  be 
executed  on  the  part  of  the  appellant,  with  good  and  suffi- 
cient surety,  in  such  sum  as  may  be  ordered  by  the  court, 
not  to  exceed  the  sum  of  two  hundred  and  fifty  dollars,  to 
the  effect  that  the  appellant  will  pay  all  costs  which  may 
be  awarded  against  him  on  the  appeal ;  or  such  sum  as  may 
be  ordered  by  the  court  must  be  deposited  jvith  the  clerk 
by  whom  the  judgment  or  order  was  entered,  to  abide  the 
event  of  the  appeal ;  such  undertaking  or  deposit  may  be 
waived  by  a  written  consent  on  the  part  of  the  respondent. 
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Amendment.     Acts  i88y^  c.  1^2^  s,  /. 

The  stay  of  execution  provided  for  in  this  title  shall  not 
be  construed  to  vacate  the  judgment  appealed  from,  but  in 
all  cases  said  judgment  shall  remain  in  full  force  and  effect, 
and  the  lien  of  said  judgment  shall  remain  unimpaired  not- 
withstanding the  giving  of  the  undertaking  or  making  the 
deposit  required,  until  the  judgment  appealed  from  is 
reversed  or  modified  by  the  supreme  court. 

Amendment     Acts  i88g^  c,  /jj,  j.  2. 

No  appeal  shall  be  dismissed  in  the  supreme  court  on 
the  grouna  that  the  undertaking  on  appeal  was  not  filed 
earlier  or  the  deposit  made  earlier :  Provided^  the  under- 
taking shall  be  filed  or  such  deposit  made  before  the  record 
of  the  case  is  transmitted  by  the  clerk  of  the  superior  court 
to  the  supreme  court.  And  when  no  undertaking  on  appeal 
has  been  filed  or  deposit  made  before  the  record  in  the  case 
is  transmitted  to  the  supreme  court,  the  supreme  court  may, 
in  its  discretion,  thereafter  allow,  on  such  terms  as  may 
seem  best,  the  appellant  to  file  an  undertaking  on  appeal 
or  make  the  deposit 

Appeal  bond  miut  be  filed  within  ten  days. — The  undertaking  necessary  to 
perfect  an  appeal  must  be  given  within  a  reasonable  time  after  notice 
of  the  appeal  has  been  given.     Bryan  v.  Hubbs,  69-423. 

An  appellant,  if  not  allowed  by  the  court  to  appeal  without  seciirity, 
must  file  his  appeal  bond  at  the  term  at  which  the  case  was  tried,  or  the 
appeal  will  be  dismissed.     State  v.  Hawkins,  72-180. 

The  appeal  bond  must  be  iiled  within  ten  days  after  the  rendition  of 
the  judgment,  unless  waived  by  agreement  of  counsel  appearing  of 
record.  If  not  filed  in  that  time,  or  waived,  the  appeal  will  be  dis- 
missed. Wade  V.  Newbern,  72-498;  Taylor  v.  Brower,  78-8;  Sever  v. 
McLaughlin,  82-332;  Brown  v.  Williams,  83^684;  Applewhite  v.  Fort, 
85-596;  Boyden  v.  Williams,  92-546. 

Unless  a  complete  appeal  bond  is  filed  within  the  ten  days,  the  case 
will  be  dismissed.  The  filing  of  a  bond  within  the  ten  days  with  only 
one  surety  and  unjustified,  but  which  is  after  the  ten  days  signed  by 
another  surety  and  justified,  is  not  suflficient.     Smith  v.  Reeves,  85-594* 

Ten  days  after  adjonmment  of  conrt. — The  ten  days  within  which  the 
undertaking  ou  appeal  must  be  filed,  are  not  counted  from  the  day  on 
which  the  judgment  is  rendered,  but  from  that  on  which  the  court 
adjourned.  Turrentine  v.  Railroad,  92-642;  Chamblee  v.  Baker,  95^; 
Worthy  v.  Brady,  91-265;  Walker  v.  Scott,  104-481. 


592  CLARK'S   CODE  OF  CIVIL   PROCEDURE. 

Under  act  1887,  eh.  121. — A  motion  to  dismiss  because  of  imperfections 
in  the  undertaking  on  appeal,  will  not  be  entertained,  unless  the  pro- 
visions of  ch.  121,  laws  1887,  are  complied  with.  Jones  v.  Slaughter, 
96-541. 

A  failure  to  execute  and  file  an  undertaking  on  appeal  within  the 
time  prescribed  by  law,  is  not  a  mere  * 'irregularity,*'  and  hence  amotion 
to  dismiss  the  appeal  for  such  failure  does  not  require  the  twenty  days' 
notice,  as  provided  by  the  act  of  1887,  ch.  121.  Harmon  v.  Hemdon, 
99-477;  Bowen  v.  Fox,  98-396. 

The  omission  of  the  proper  penal  sum  in  an  undertaking  on  appeal 
will  not  be  considered  such  a  fatal  mistake  as  to  authorize  the  court  to  dis- 
miss the  appeal  in  the  absence  of  the  notice  required  by  the  act  of  1887, 
ch.  121;  nor  will  the  omission  of  the  clerk  to  insert  in  the  transcript  of 
the  record  the  fact  that  the  appeal  was  taken,  if  it  appears  in  the  case 
on  appeal.     Allison  v.  Whittier,  101-490. 

An  error  in  the  recital  in  an  undertaking  on  appeal,  of  the  rendition 
of  the  judgment  from  which  the  appeal  is  taken,  will  not  authorize  a 
dismissal  of  the  appeal;  and  such  error  may  be  remedied  under  the 
provisions  of  the  act  of  1S87,  ch.  121.     Lackey  v.  Pearson,  101-651. 

A  motion  to  dismiss  appeal  for  insufficient  bond  will  not  be  enter- 
tained, unless  after  written  notice,  as  required  by  ch.  121,  acts  of 
1887.     McGee  v.  Fox,  107-766. 

See  \  560,  posty  with  the  amendment  of  acts  1887,  ch.  121. 

Under  acts  1889,  ch.  136.— While  the  statute  passed  at  the  recent  (1889) 
session  of  the  general  assembly  provides  that  the  supreme  court  may 
allow  an  undertaking  on  appeal  to  be  filed  in  that  court,  the  power  thus 
conferred  will  not  be  exercised  unless  the  appellant  shows  a  reasonable 
excuse  for  his  failure  to  give  the  undertaking  within  the  time  prescribed 
by  The  Code,  \\  549,  552.     Harrison  v.  Hoff,  102-25. 

An  appeal  will  not  be  dismissed  where  the  undertaking  was  not  filed 
in  the  prescribed  time,  if  filed  before  the  transcript  of  the  record  was 
sent  to   supreme   court.     Howerton   v.  Sexton  (acts   1889,  c.  135,  s.  i), 
104-75;  Graves  v.  Hines,  106-323. 

Where  delay  is  caused  by  absence  of  clerk. — Where,  upon  a  motion  to 
dismiss  an  appeal  on  the  ground  that  the  undertaking  was  not  filed  in 
time,  it  appears  that  the  appeal  was  taken  in  good  faith,  and  the  failure 
to  file  the  undertaking  in  time  was  caused  by  the  clerk  of  the  superior 
co^^t  being  absent  from  his  office,  the  motion  will  be  denied.  Jones  v. 
Wilson,  103-13. 

PreBomptiye  date  of  filing. — Nothing  to  the  contrary  appearing,  it  will 
be  presumed  that  an  undertaking  on  appeal  was  filed  at  the  date  of  the 
justification.  It  is,  however,  competent  to  show  that  it  was  filed  at 
another  time.     Harmon  v.  Herndon,  99-477. 

Failure  by  neglect  of  party. — If  an  appellant  fails  to  perfect  his  appeal 
by  his  own  negligence  or  that  of  his  agent,  he  loses  it  entirely.  It  is 
not  the  duty  of  counsel  to  file  an  appeal  bond,  and  when  the  appellant 
loses  his  appeal  by  failure  of  counsel  to  comply  with  his  promise  to  file 
such,  this  is  the  neglect  of  a  mere  agent,  ana  the  appeal  cannot  be  rein- 
stated. Winborn  v.  Byrd,  92-7;  Churchill  v.  Ins.  Co.,  92-485;  approved 
in  Griffin  v.  Nelson,  106-235. 

Where  no  bond  was  given. — Where  no  appeal  bond  is  given  and  there  is 
no  affidavit  of  inability  to  give  bond,  the  appeal  will  be  disfnissed.  State 
V.  Walker,  82-696;  State  v.  Patrick,  72-217;  State  v.  Donaldson,  83-683; 
State  V.  Spur  tin,  80-362. 
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A  motion  to  dismiss  an  appeal  for  want  of  an  appeal  bond  comes  too 
late  after  argument     Yancey  v.  Greenlee,  90-317. 

Where  an  appeal  without  bond  or  affidavit  was  allowed.  **  b)-  consent,** 
it  was  held  not  to  be  in  compliance  with  law.     State  v.  Kerns,  90-650. 

Depoflit  in  lieu  of  bond.~The  clerk  has  no  authority  to  accept  any  sub- 
stitute for  the  undertaking  on  appeal,  or  deposit  of  money  in  lieu  Uiereof, 
provided  by  the  statute.     Eshon  v.  Com'rs,  95-75. 

When  the  appellant  deposited  with  the  clerk,  a  bond  due  to  himself, 
and  secured  by  a  mortgage,  as  a  substitute  for  the  undertaking  on  appeal^ 
this  was  not  a  compliance  with  the  statute,  and  the  appeal  shouM  be 
dismissed.     Ibid, 

Quctre^  whether  an  appellant  can  execute  a  mortgage  on  real  property 
in  lieu  of  a  justified  undertaking  on  appeal,  under  the  provisions  of  The 
Code,  \  117;  but  even  if  this  be  so,  the  statute  must  be  strictly  followed. 
Ibid. 

A  Biii&cient  bond  Bnbstitnted  fbr  an  inBai&cient  one. — The  supreme  court 
may  allow  an  appellant  to  substitute  a  sufficient  for  an  insufficient 
appeal  bond,  after  a  motion  by  the  appellant  to  dismiss  the  appeal  for 
such  defect.     Robeson  v.  Lewis,  64-734. 

Appeal  bond  invalid. — An  appeal  bond  made  payable  to  the  state  is  void. 
Dorsey  v.  Railroad,  91-201. 

But  an  undertaking  is  valid  though  it  may  not  recite  which  party 
appealed.     Chamblee  v.  Baker,  95-98. 

Co-defendant  not  appealing,  sni&cient  surety. — Where  the  judgment  is 
against  only  one  defendant,  and  the  appeal  bond  is  signed  by  both,  the 
latter  is  sufficient  surety  under  the  statute.     Syme  v.  Badger,  91-272. 

Undertaking  mnet  be  sent  up  with  transcript.  — On  an  appeal  to  the  supreme 
court,  an  undertaking  of  appeal  must  be  sent  up  with  the  transcript. 
Felton  V.  Elliott,  66-195. 

Undertaking  secxuree  costs  of  appellee,  not  of  appellant. — An  undertaking 
on  appeal,  given  under  this  section,  though  not  so  expressed,  is,  by 
implication,  taken  to  be  made  with  the  appellee.  Such  undertaking 
secures  the  costs  of  the  appellee,  but  not  those  of  the  appellant.  There- 
fore, when  there  was  judgment  in  the  supreme  court  in  favor  of  the 
appellant,  his  sureties  are  not  liable  on  their  undertaking  for  his  costs 
when  such  costs  cannot  be  made  out  of  the  appellee  or  their  principal. 
Office  V.  Huffsteller,  67-449;  Morris  v.  Morris,  92-142. 

Waiver. — Where  the  case  states  "bond  fixed  at  J25  and  approved"  by 
the  judge,  the  acquiescence  and  waiver  of  objection  by  the  appellee  will 
be  assumed.     Hancock  v.  Bramlett,  85-393;  Gruber  v.  Railroad,  92-1. 

The  failure  to  justify  the  appeal  bond  is  waived,  if,  subsequent  to  its. 
being  filed,  the  appellee  agrees  to  and  signs  the  appellant's  statement 
of  the  case  on  appeal.     Howerton  v.  Henderson,  86-718. 

The  requirements  of  this  section  are  not  directory,  but  mandatory,  and 
can  only  be  dispensed  with  by  a  written  waiver  on  the  part  of  the  appel- 
lee.    Harshaw  v.  McDowell,  89-181;  State  v.  Wagner,  91-521. 

Supersedeas  pending  decision  as  to  sufficiency  of  the  bond. — ^To  stay  proceed- 
ings, pending  the  review  of  a  decision  of  the  clerk  in  regard  to  the  suf- 
ficiency or  insufficiency  of  an  undertaking  on  appeal,  a  supersedeas  is 
the  proper  mode,  and  not  an  injunction.     Salisbury  v.  Cohen,  68-289. 
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AppeUaat  bound  without  signing  tlie  undertaking. — It  is  not  necessary  to 
bind  the  appellant  that  he  should  sign  the  undertaking.  Walker  v.  Wil- 
liams, 88-7. 

Vew  bond  on  second  appeal. — ^Where  an  appeal  has  been  dismissed  and  a 
judgment  for  costs  entered  against  the  appellant  and  the  sureties  on  his 
appeal  bond,  if  another  appeal  is  taken  a  new  bond  must  be  filed. 
Spence  v.  Tapscott,  93-250. 

Clerk  of  supreme  court  can  require  ^  flses. — ^The  clerk  of  the  supreme 
court  is  not  bound  to  render  his  services  gratuitously  to  a  party  whom 
the  judge  of  the  court  below  has  allowed  to  appeal  without  giving  the 
bond  required  by  law.  Martin  v.  Chasteen,  75-96;  Bailey  v.  Brown, 
IQ5-127. 

In  criminal  cases. t-Au  appeal  to  this  court  in  a  criminal  action,  without 
bond,  must  be  perfected,  as  prescribed,  by  the  act  of  i869-*7o,  ch.  196, 
during  the  term  of  the  court.  If  no^  so  perfected,  it  is  a  nullity,  and 
cannot  vacate  or  suspend  the  judgment  of  the  court.  State  v.  Dixon, 
71-204.     Otherwise  now  by  acts  1889,  ch.  161.     See  next  section. 

In  criminal  cases,  a  defendant  cannot  appeal  without  security,  unless 
he  makes  affidavit  that  he  is  advised  by  counsel  that  he  has  reasonable 
cause  for  appeal,  and  that  his  appeal  is  in  good  faith.  The  superior 
court  has  no  right  to  allow  such  appeal  merely  for  delay.  State  v.  Mor- 
gan* 77-510.     See  cases  cited  under  next  section. 

S€C»S/$3*  Appealin  forma pauperift,   187S''*4f  c.  00.  1889 f 
c.  10 1. 

When  any  party  to  a  civil  action  tried  and  determined  in 
the  superior  court  shall,  at  the  time  of  trial,  desire  an  appeal 
from  the  judgment  rendered  in  said  action  to  the  supreme 
court,  and  shall  be  unable,  by  reason  of  his  poverty,  to 
make  the  deposit  or  to  give  the  security  required  by  law 
for  said  appeal,  it  shall  be  the  duty  of  the  judge  or  clerk 
of  said  superior  court  to  make  an  order  allowing  said  party 
to  appeal*  from  said  judgment  to  the  supreme  court,  as  in 
other  cases  of  appeal,  without  giving  security  therefor: 
Provided^  that  the  party  desiring  to  appeal  from  said  judg- 
ment shall,  wf^^iu  five  days,  make  affidavit  that  he  is 
unable,  by  reason  of  his  poverty,  to  give  the  security 
required  by  law  for  said  appeal,  and  that  said  party  is 
advised  by  counsel  learned  in  the  law  that  there  is  error  in 
matter  of  law  in  the  decision  of  the  superior  court  in  said 
action:  Provided  further^  that  said  affidavit  shall  be  accom* 
panied  by  a  written  statement  from  a  practising  attorney  of 
said  superior  court  that  he  has  examined  the  affianf  s  case, 
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and  that  he  is  of  opinion  that  the  decision  of  the  superior 
court  in  said  action  is  contrary  to  law:  Provided^  that  the 
appeal,  when  passed  upon  and  granted  by  the  clerk,  shall 
he  within  ten  days  from^the  expiration  by  law  of  said  term 
of  court. 

NOTB. — The  words  "  or  clerk,**  in  line  six,  and  "within  five  days,'*  in 
line  eleven,  and  also  the  last  proviso,  were  added  to  this  section  by  ch. 
161,  acts  iSiSg. 

Powers  of  the  judge. — A  judge  of  the  superior  court  has  no  power  to 
permit  an  appeal  in  forma  pauperis^  and  such  an  appeal  will  be  dis- 
missed.    Mitchell  V.  Sloan,  69-10. 

Note. — Otherwise  now  by  the  above  section  (acts  i873-*4). 

An  appeal  in  forma  pauperis  must  be  perfected  during  the  term  at 
which  the  judgment  was  rendered.  The  court  has  no  power  to  allow 
the  party  praying  such  appeal  time  in  which  to  file  his  affidavit  of 
inability  to  give  bond  as  required  by  law.     Stell  v.  Barham,  85-88. 

Note.— Otherwise  now  by  amendment  as  above  (1889,  ch.  161). 

Effect  of  order  granting  leave  to  appealin  fbrma  pauperis. — Administrators 
and  all  others,  parties  to  the  record,  prosecuting  or  defending,  are  per- 
mitted, upon  complying  with  this  section,  to  appeal  to  the  supreme 
court  without  giving  surety  therefor.     Mason  v.  Osgood,  71-212. 

The  clerk  of  the  supreme  court  is  not  bound  to  render  his  services 

gratuitously  to  a  party  who  is  allowed  to  appeal,  under  this  section,  in 

forma  pauperis.     Martin  v.  Chasteen,  75-96;  Bailey  v.  Brown,  105-127. 

An  order  allowing  a  party  to  appeal  in  forma  pauperis  dispenses  with 
the  security  for  costs,  but  does  not  stay  proceedings  upon  the  judgment, 
appealed  from.     Leach  v.  Jones,  86-404. 

A  party  suing  in  forma  pauperis  is  not  allowed  to  recover  costs,  but 
where  a  recovery  of  costs  is  inserted  in  the  judgment,  and  it  is  not 
objected  to  at  the  time,  nor  called  to  the  attention  of  the  judge,  the  cor- 
rection will  not  be  made  in  the  supreme  court.     Hall  v.  Younts,  87-285. 

If  the  transcript  is  not  sent  up  in  time  by  reason  of  the  appellant's 
failure,  when  notified,  to  pay  costs  of  the  transcript,  the  appellee  may 
may  move  to  docket  and  dismiss  the  appeal,  and  this  although  the  appeal 
is  in  forma  pauperis.     Bailey  v.  Brown,  105-127. 

If  affidavit  defective. — Where  the  affidavit  to  obtain  an  appeal  in  forma 

pauperis  is  defective,  it  is  not  a  matter  of  discretion  with  the  court,  but 
the  appellee  can  have  it  dismissed  as  a  matter  of  right.  State  v.  Payne, 
93-612. 

Where  the  affidavit  does  not  appear  in  the  record,  but  the  substance 
thereof  is  set  forth  in  the  order  allowing  the  appeal,  from  which  it 
appears  that  it  was  fatally  defective,  a  presumption  that  the  order  was 
based  upon  sufficient  affidavit  cannot  arise.     State  v.  Jones,  93-617. 

If  an  order  is  made  allowing  a  defendant  to  appeal  as  a  pauper,  and 
the  affidavit  and  certificate  of  counsel  are  not  in  the  record  sent  to  the 
supreme  court,  it  will  be  presumed  that  they  were  in  due  form;  but  if 
they  are  sent  up,  and  are  not  in  due  form,  the  appeal  will  be  dismissed 
on  motion  of  the  appellee.     State  v.  Tow,  103-350. 

In  criminal  actions. — An  affidavit,  upon  which  is  founded  an  order  allow- 
ing a  convicted  person  to  appeal,  in  forma  pauperis^  under  The  Code, 
{  1235,  is  fatally  defective  if  it  does  not  state  that  the  application  is  in 
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good  faith.  Such  averment  is  not  required  in  civil  cases  under  The 
Code,  ii  552,  553.  State  v.  Tow,  103-350;  State  v.  Divine,  69-390;  SUte 
V.  Morgan,  77-510;  State  v.  Moore,  93-500;  State  v.  Payne,  93-612;  State 
v.  Jones,  93-617. 

Sec.  554.  On  judgment  far  manes/,  security  ta  stay  execu^ 
Han;  new  undertaking ,  an  sureties  becaming  insalvent; 
perishable  praperty  may  be  sold.    C  C.  I**,  ss.  304 f  311, 

If  the  appeal  be  from  a  judgment  directing  the  payment 
of  money,  it  shall  not  stay  th^  execution  of  the  judgment, 
unless  a  written  undertaking  be  executed  on  the  part  of 
the  appellant,  by  one  or  more  sureties,  to  the  effect  that  if 
the  judgment  appealed  from,  or  any  part  thereof,  be 
affirmed,  or  the  appeal  be  dismissed,  the  appellant  will  pay 
the  amount  directed  to  be  paid  by  the  judgment,  or  the 
part  of  such  amount  as  to  which  the  judgment  shall  be 
affirmed,  if  it  be  affirmed  only  in  part,  and  all  damages 
which  shall  be  awarded  against  the  appellant  upon  the 
appeal.  Whenever  it  shall  be  satisfactorily  made  to  appear 
to  the  court  that  since  the  execution  of  the  undertaking 
the  sureties  have  become  insolvent,  the  court  may,  by  rule 
or  order,  require  the  appellant  to  execute,  file  and  serve  a 
new  undertaking,  as  above;  and  in  case  of  neglect  to  exe- 
cute such  undertaking  within  twenty  days  after  the  service 
of  a  copy  of  the  rule  or  order  requiring  such  new  under- 
taking, the  appeal  may,  on  motion  to  the  court,  be  dis- 
missed with  costs.  Whenever  it  shall  be  necessary  for  a 
party  to  any  action  or  proceeding  to  give  a  bond  or  an 
undertaking,  with  surety  or  sureties,  he  may,  in  lieu 
thereof,  deposit  with  the  officer  or  in  court  as  the  case  may 
require,  money  to  the  amount  for  which*  such  bond  or 
undertaking  is  to  be  given.  The  court  in  which  such 
action  or  proceeding  is  pending  may  direct  what  disposi- 
tion shall  be  made  of  such  money  pending  the  action  or 
proceeding.  In  any  case  where,  by  this  section,  the  money 
is  to  be  deposited  with  an  officer,  a  judge  of  the  court,  at 
any  time,  upon  the  application  of  either  party,  may,  before 
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such  deposit  is  made,  order  it  to  be  deposited  in  court 
instead  of  with  such  officer;  and  a  deposit  made,  pursuant 
to  such  order,  shall  be  of  the  same  effect  as  if  made  with 
such  officer. 

The  perfecting  of  an  appeal  by  giving  the  undertaking 
mentioned  in  this  section,  shall  stay  proceedings  in  the 
court  below  upon  the  judgment  appealed-  from;  except 
when  the  sale  of  perishable  property  is  directed,  the  court 
below  may  order  the  property  to  be  sold  and  the  proceeds 
thereof  to  be  deposited  or  invested,  to  abide  the  judgment 
of  the  appellate  court. 

UndertakiBg  filed,  fbr  costs  only. — Where  the  plaintifif,  in  a  suit  for  land, 
at  the  spring  term  of  the  superior  court  of  a  county,  recovers  judgment 
and  the  defendant  appeals,  but  gives  an  undertaking  for  the  costs  only, 
and  at  the  next  ensuing  term  of  the  supreme  court  in  June,  the  judg- 
ment is  affirmed,  and  then  the  plaintiff  takes  out  a  writ  of  possession 
from  the  superior  court,  which  is  executed,  he  will  be  entitled  to  the 
crops  growing  on  the  ground  for  that  year.     Cox  v.  Hamilton,  69-30. 

The  appellee  has  the  right  to  issue  execution  when  an  undertaking  to 
secure  the  costs  of  the  appeal  only  is  given,  instead  of  the  deposit  of 
money  to  bide  the  event  of  the  appeal.     Bledsoe  v.  Nixon,  69-81. 

Contention  whether  or  not  the  bond  is  fbr  costs  only. — Where  there  was  a 
contention  as  to  whether  th€  undertaking  was  intended  for  a  bond  for 
costs  only,  or  by  mistake  was  written  as  a  supersedeas  bond,  an  issue  as  to 
that  was  framed  and  sent  down  to  be  passed  upon  by  a  jury.  Burnett  v. 
Nicholson,  86-728. 

Porm  of  supersedeas  bond. — No  particular  form  is  required  for  an  under- 
taking to  stay  execution  upon  appeal,  and  if  words  are  inserted  in  such 
undertaking  repugnant  to  its  intent,  they  will  be  rejected  as  surplusage. 
Oakley  v.  Van  Noppeu,  100-287. 

When  two  separate  undertakings. — Where  the  undertaking  on  appeal  for 
the  costs  and  the  undertaking  to  stay  execution  are  in  one  instrument, 
the  appellee,  upon  filing  the  proper  proofs  of  the  insolvency  of  the 
surety,  is  entitled  to  have  the  appeal  dismissed,  as  prescribed  by  this 
section,  bilt  where  the  two  undertakings  are  separate  and  distinct,  the 
appellant  has  a  right  to  have  his  appeal  heard,  although  the  surety  to 
the  undertaking  to  stay  execution  is  insolvent,  when  the  surety  to  the 
undertaking  for  costs  of  appeal  is  solvent.     Alderman  v.  Rivenbark, 

96-134. 
See  \  559,  post. 

Sec,  555,  If  judgment  be  to  deliver  docMtnent,  or  j>er8onal 
property,  it  mufft  be  fleposited  or  security  be  given*  €•  €• 
Pm  s.  305. 

If  the  judgment  appealed  from  direct  the  assignment  or 
delivery  of  documents  or  personal  property,  the  execution 
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of  the  judgment  shall  not  be  stayed  by  appeal,  unless  the 
things  required  to  be  assigned  or  delivered  be  brought  into 
court,  or  placed  in  the  custody  of  such  oflScer  or  receiver  as 
the  court  shall  appoint,  or  unless  an  undertaking  be  entered 
into  on  the  part  of  the  appellant,  by  at  least  two  sureties, 
and  in  such  amount  as  the  court  or  a  judge  thereof  shall 
direct,  to  the  effect  that  the  appellant  will  obey  the  order 
of  the  appellate  court  upon  the  appeal. 

Sec,  556,    If  to  execute  conveyance 9  it  unust  be  executed  ami 
deposited.    C.  C.  P.,  8.  306. 

If  the  judgment  appealed  from  direct  the  execution  of 
a  conveyance  or  other  instrument,  the  execution  of  the 
judgment  shall  not  be  stayed  by  the  appeal  until  the  instru- 
ment shall  have  been  executed  and  deposited  with  the 
clerk  with  whom  the  judgment  is  entered,  to  abide  the 
judgment  of  the  appellate  court. 

See,  557'     Security  where  Judgment  is  to  deliver  real  prop^- 
erty,  or  for  a  sale  of  mortgaged  premises,  €•  €•  P.,  s,  SOT. 

If  the  judgment  appealed  from  direct  the  sale  or  delivery 
of  possession  of  real  property,  the  execution  of  the  same 
shall  not  be  stayed,  unless  a  written  undertaking  be  exe- 
cuted on  the  part  of  the  appellant,  with  one  or  more  sure- 
ties, to  the  effect  that,  during  the  possession  of  such  prop- 
erty by  the  appellant,  he  will  i\ot  commit,  or  suffer  to  be 
committed,  any  waste  thereon,  and  that  if  the  judgment 
be  affirmed,  he  will  pay  the  value  of  the  use  and  occupa- 
tion of  the  property,  from  the  time  of  the  appeal  until  the 
delivery  of  possession  thereof,  pursuant  to  the  judgment, 
not  exceeding  a  sum  to  be  fixed  by  a  judge  of  the  court 
by  which  judgment  was  rendered,  and  which  shall  be 
specified  in  the  undertaking.  When  the  judgment  is  for 
the  sale  of  mortgaged  premises^  and  the  payment  of  a 
deficiency  arising  upon  the  sale,  the  undertaking  shall  also 
provide  for  the  payment  of  such  deficiency. 
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Writ  of  restitution. — On  a  trial  of  summary  ejectment  before  a  justice, 
judgment  was  given  for  the  plaintiff  who  was  put  into  possession,  on  an 
appeal  the  superior  court  decided  against  the  plaintiff  and  this  latter 
judgment  was  affirmed  on  appeal  to  the  supreme  court:  Heldj  that  the 
defendant  is  entitled  to  a  writ  of  restitution  and  damages  for  use  and 
occupation  of  premises  by  the  plaintiff.     Meroney  v.  Wright,  84-336. 

See  i  563,  post. 
Sec*  558.    Stiiy  of  proceedings  upon  security  being  given. 

a  c.  r.,  8.  SOS. 

Whenever  an  appeal  is  perfected  as  provided  by  this 
Code,  it  stays  all  further  proceedings  in  the  court  below 
upon  the  judgment  appealed  from,  or  upon  the  matter 
embraced  therein  ;  but  the  court  below  may  proceed  upon 
any  other  matter  included  in  the  action  and  not  affected 
by  the  judgment  appealed  from.  And  the  court  below 
may,  in  its  discretion,  dispense  with  or  limit  the  security 
required,  when  the  appellant  is  an  executor,  administra- 
tor, trustee  or  other  person  acting  in  another's  right;  and 
may  also  limit  such  security  to  an  amount  not  more  than 
fifty  thousand  dollars,  where  it  would  otherwise  exceed 
that  sum. 

Effect  of  appeal  duly  perfected. — When  an  appeal  is  taken  from  the  supe- 
rior to  the  supreme  court,  a  proceeding  to  obtain  a  new  trial,  on  account 
of  newly  discovered  testimony,  cannot  be  instituted  in  the  superior 
court,  but  must  be  brought  in  the  supreme  court,  and  upon  a  proper  case, 
that  court  will  remand  the  cause  to  the  superior  court.  Bledsoe  v.  Nixon, 
69-81. 

A  plaintiff  whose  land  has  been  taken  by  the  commissioners  of  a  town, 
for  a  public  use,  waives  all  irregularities  in  the  proceedings  condemn- 
ing such  land,  when  he  appeals  from  the  assessment  of  damages,  and  such 
appeal  carries  up  no  other  question  than  the  amount  of  the  compensa- 
tion which  the  plaintijBT  may  have  been  entitled  ta    Johnson  v.  Rankin, 

70-550. 

Though  an  appeal  may  always  be  taken  without  the  consent  of  the 
judge,  it  is  probable  that  in  case  of  an  interlocutory  order,  it  becomes  a 
matter  of  sound  discretion  with  him  whether  he  will  proceed  or  not 
When  such  appeal  is  clearly  one  not  contemplated  by  The  Code,  and 
affecting  no  substantial  right  of  the  defendant,  it  is  clearly  his  duty  to 
proceed.     Carleton  v.  Byers,  71-351. 

An  appeal  by  a  railroad  company  (the  defendant),  from  the  assessment 
of  damages  by  commissioners  appointed  in  pursuance  of  its  charter, 
brings  up  the  whole  case  into  the  superior  court,  where  the  parties  can 
have  every  right  relating  to  such  images  adjudged  and  determined. 
Phifer  v.  Railroad,  72-433. 

When  an  appeal  from  the  superior  court  is  perfected,  the  judge  below 
has  no  further  jurisdiction  of  the  matter.  HcRae  v.  Com'rs,  74-415; 
Isler  V.  Brown,  69-125. 
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In  attacbinent  proceedings. — Where  an  appeal  is  taken  from  a  refusal  to 
discharge  an  attachment,  the  court  below  cannot,  pending  the  appeal, 
allow  a  motion  to  dismiss  to  be  entered,  for  the  appeal  takes  the  case 
out  of  its  jurisdiction  as  to  all  matters  embraced  in  the  judgment. 
Pasour  V.  Lineberger,  90-159. 

In  attachment  proceedings  where  an  appeal  is  taken  and  the  decision 
may  dispose  of  the  case  altogether,  it  is  discretionary  in  the  court  below 
to  proceed  upon  matter  collateral  to  the  main  purpose  during  the  pen- 
dency of  the  appeal.     Penniman  v.  Daniel,  91-431. 

In  i^Jnnction  proceedings. — An  order  granting,  refusing  or  dissolving  an 
injunction  is  not  stayed  by  the  appeal.     Green  v.  Griffin,  95-50. 

Order  fbr  safb  custody  of  a  Aind. — An  appeal  arrests  all  proceedings  on  the 
judgment  appealed  from,  but  does  not  withdraw  from  the  court  below  the 
authority  to  make  orders  for  safe  keeping  of  a  fund  pending  the  appeal. 
Hinson  v.  Adrian,  91-372. 

Acts  of  1887,  ch.  192.— The  chief  purpose  of  this  statute  (see  {  552,  ante)^ 
seems  to  be  to  preserve  the  judgment  appealed  from  intact,  and  give  it 
force  and  effect  as  a  lien  upon  property  as  if  it  were  a  docketed  judg- 
ment pending  the  appeal,  and  to  have  the  supreme  court  to  exercise  its 
jurisdictional  functions  in  ordinary  cases  simply  as  a  court  of  errors. 
The  authority  of  the  supreme  court  is  not  abridged  in  any  respect  or 
degree,  deriving  its  powers,  as  it  does,  from  the  constitution,  and  not 
from  the  general  assembly.     Stephens  v.  Koonce,  106-222. 

Clerk  should  give  notice  to  sheriff. — After  an  appeal  has  been  perfected, 
it  is  the  duty  of  the  clerk  to  give  notice  thereof  to  the  sheriff,  and,  until 
the  sheriff  receives  such  notice  that  an  execution  has  been  superseded, 
it  is  his  duty  to  obey  it.     Bryan  v.  Hubbs,  69-423. 

Sec,  659.     Undertaking  tnay  be  in  one  liuftrutnent  or  seV" 
eraf.     C.  C.  P.,  a.  309. 

The  undertakings  may  be  in  one  instrument  or  several, 
at  tlie  option  of  the  appellant;  and  a  copy,  including  the 
names  and  residences  of  the  sureties,  must  be  served  on 
the  adverse  party,  with  the  notice  of  appeal,  unless  the 
required  deposit  is  made  and  notice  thereof  given. 

Secures  appellee's  costs  only. — Undertaking  on  appeal  is  to  secure  the 
costs  of  the  appellee,  and  the  surety  thereto  is  not  liable  for  appellant's 
costs  if  the  judgment  is  reversed.  Each  party  may  be  required  by  the 
clerk  to  pay  his  costs  when  incurred.  If  this  is  not  done,  the  clerk  must 
look  only  to  the  party  incurring  them,  except  when  appellee  recovers 
costs;  then  the  appeal  bond  is  liable.  Moms  v.  Morris,  92-142;  Office 
V.  Huffsteller,  67-449. 

^^  ?  552,  anie^  and  cases  cited. 

Copy  of  undertaking  served. — A  copy  of  the  undertakings,  with  names 
and  residences  of  sureties^  should  be  served  on  appellee.  Robeson  v. 
Lewis,  64-734. 
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See,  560,    Sureties  to  Justify^  or  undertaking  of  no  effect. 
V.  C.  P.,  8.  310.    18879  c.  12 1. 

An  undertaking  upon  an  appeal  shall  be  of  no  effect 
unless  it  be  accompanied  by  the  aflSdavit  of  one  of  the 
sureties  that  he  is  worth  double  the  amount  specified 
therein.  The  respondent  may,  however,  except  to  the  suf- 
ficiency of  the  sureties  within  ten  days  after  the  notice  of 
the  appeal,  and  unless  they  or  other  sureties  justify  within 
ten  days  thereafter,  the  appeal  shall  be  regarded  as  if  no 
undertaking  had  been  given.  The  justification  shall  be 
upon  a  notice  of  not  less  than  five  days.  Before  the  appel- 
lee shall  be  permitted  to  move  to  dismiss  an  appeal,  either 
for  any  irregularity  in  the  undertaking  on  appeal,  or  for 
failure  of  the  sureties  to  justify  as  prescribed  in  this  sec- 
tion, he  shall  give  written  notice  to  the  appellant  of  such 
motion  to  dismiss  at  least  twenty  days  before  the  district 
from  which  the  cause  is  sent  .up  is  called.  Said  notice 
shall  state  the  grounds  upon  which  the  motion  is  based. 
In  all  such  cases,  at  least  five  days  before  the  district  from 
which  the  cause  is  sent  up  is  called,  the  appellant  may  file 
with  the  clerk  of  the  supreme  court  a  new  bond,  justified 
in  the  manner  required  by  this  section.  The  penalty  in 
the  new  bond  shall  be  the  same  in  amount  as  the  penalty 
in  the  original  bond,  or,  in  lieu  of  filing  such  new  bond, 
the  appellant  may  deposit  with  the  clerk  of  the  supreme 
court  a  sum  of  money  equal  to  the  penalty  in  the  original 
bond.  When  a  new  bond  has  been  thus  filed,  or  deposit 
made,  the  cause  shall  stand  as  if  the  bond  had  been  duly 
given  or  deposit  made  in  the  court  below. 

Note. — AU  of  this  section  after  the  word  "days*'  in  line  nine  was 
added  by  acts  1887,  ch.  121. 

Waiver. — Where  the  case  signed  by  the  judge  states   "bond  fixed  at 

$ and  filed,"  the  acquiescence  of  the  appellee  in  its  sufficiency  will 

be  assumed  and  consequently  a  waiver  of  his  right  to  object  in  the 
supreme  court.  Hancock  v.  Bramlett,  85-393;  Gruber  v.  Railroad,  92-1; 
Moring  v.  Little,  95-87;  Mfg.  Co.  v.  Barrett,  94-219. 

This  rule  only  applies  when  the  entries  are  made  by  the  judge.  No 
snch  presumption  arises  when  they  are  made  by  the  clerk.  Mfg.  Co.  v. 
Barrett,  94-219. 
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Where  the  appeal  bond  is  not  justified,  the  objection  is  waived  by 
the  appellee  subsequent  to  the  filing  of  the  bond  signing  with  the 
appellant  a  "case  agreed"  on  the  appeal.  Howerton  v.  Henderson, 
86-718.     Contra,  McMillan  v.  Nye,  90-11. 

The  motion  to  dismiss  the  appeal  upon  the  ground  that  the  bond  is 
not  justified  cannot  be  allowed,  where  the  record  shows  there  was  a 
waiver  by  the  acceptance  of  the  bond  in  court.  Jones  v.  Potter,  89^220; 
Harshaw  v.  McDowell,  89-181. 

Where  the  surety  to  an  undertaking  on  appeal  does  not  justify,  but  it 
appears  that  the  surety  was  tendered  and  accepted,  and  the  instrument 
duly  executed  in  open  court  without  objection:  Held^  to  be  a  waiver  of 
the  statutory  requirement.     Greenlee  v.  McCelvey,  92-530. 

An  appeal  will  be  dismissed  if  appeal  bond  is  not  justified  unless 
appellee  has  waived  the  same  in  writmg  or  by  entry  in  the  record.  Lytic 
v.  Lytic,  90-647;  McCanless  v.  Reynolds,  91-244. 

Bond  not  Jnstifled. — Where  the  appeal  bond  for  costs  is  not  justified  by 
the  surety,  but  simply  endorsed  by   the   clerk,    "the  withm   bond   is 

food,"   it  is  not  a  compliance   with   this  section.     Bryson  v.  Lucas, 
5-397;  Chastain  v.  Chastain,  87-283. 

Jnstiflcation  of  sureties. — Where  the  appeal  bond  is  justified  by  only 
one  surety,  the  appeal  will  be  dismissed.     Smith  v.  Reeves,  85-574. 

Note. — ^This  section  now  requires  only  one  of  the  sureties  to  justify. 

Appeals  will  be  dismissed  if  not  perfected  according  to  law.  In  all 
cases  of  appeal,  except  in  forma  pauperis^  a  written  undertaking  is 
required  (unless  properly  waived),  and  one  of  the  sureties  must  make 
affidavit  that  he  is  worth  double  the  amount  specified  therein.  Har- 
shaw V.  McDowell,  89-181. 

The  justification  of  the  surety  to  an  undertaking  on  appeal  must  be 
made  by  the  surety  himself.  The  affidavit  of  another  as  to  the  pecu- 
niary reputation  of  the  surety  will  not  answer  the  demands  of  the  law. 
Morphew  v.  Tatem,  89-183. 

Wnen  the  surety  to  an  undertaking  on  appeal  executed  it  by  making 
his  cross-mark,  and  justifying  before  the  clerk,  the  undertaking  was 
sufficient  in  law.     State  v.  Byrd,  93-624. 

The  statute  does  not  require  that  the  justification  of  the  surety  on  the 
undertaking  on  appeal  should  state  that  he  is  worth  double  the  amount 
of  the  undertaking,  above  his  liabilities  and  his  homestead  and  exemp- 
tions allowed  by  law.  It  is  sufficient,  if  it  state  that  he  is  worth  double 
the  amount  therein  specified.    Witt  v.  Long,  93-388. 

An  appeal  will  be  dismissed,  when  the  surety  on  the  undertaking 
only  justifies  in  the  amount,  and  not  double  the  amount  thereof.  Tur- 
ner V.  Quinn,  92-501;  Anthony  v.  Carter,  91-239;  Lytle  v.  Lytic,  90-647; 
State  v.  Roper,  94-859;  State  v.  Wagner,  91-521;  McCanless  v.  Reynolds, 

91-244. 
Where  the  justification   to   the  undertaking  on   appeal  was   taken 

before  a  person  purporting  to  be  a  justice  of  the  peace,  and  who  ai^ed 

the  jurat  as  such,  it  will  be  presumed  that  the  person  signing  the  jurat 

was  a  justice,  in  the  absence  of  evidence  that  he  was  not  so  in  fact. 

Chamblee  v.  Baker,  95-98. 

Note.— By  amendment  above  (1887,  ch.  121)  notice  of  motion  to  dis- 
miss for  irregularity  in  the  undertaking  or  for  failure  of  surety  to 
justify  must  be  given. 

Haste,  i^^nrrance  or  inadvertence.— Haste,  ignorance  or  inadvertence  is 
no  excuse  for  failure  to  justify  undertaking.     Turner  v.  Quinn,  92-501. 
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If  appeal  Ixmd  not  dated. — Where  an  appeal  bond  has  no  date,  it  will  be 
presumed  to  have  been  filed  on  the  day  that  it  is  justified.  Boy  den  v. 
Williams,  92-546. 

notion  to  dismifls. — Heretofore  motion  to  dismiss  appeal  would  be 
allowed  where  there  was  no  waiver  of  undertaking,  no  deposit  of  money, 
and  bond  was  not  justified  in  double  its  amount.  Bailey  v.  Rutjes, 
91-420;  State  V.  Wagner,  91-521. 

But  no  appeal  will  now  be  dismissed  for  imperfections  in  appeal  bond 
unless  twenty  days'   notice   of  motion  is  given.    Jones  v.  Slaughter, 

9^541. 

When  judgment  entered  oat  of  term. — Where  it  appears  in  the  record  that 
the  judgment  appealed  from  was  not  entered  until  after  the  expiration 
of  the  term,  and  it  also  appears  under  the  signature  of  the  judge,  that 
the  undertaking  on  appeal  was  filed,  it  will  be  presumed  that  the  court 
by  consent,  allowed  the  bond  to  be  filed  without  regard  to  time.  Mfg. 
Co.  v.  Barrett,  94-219. 

Providing  appeal  bond  not  duty  of  conneel. — Providing  an  undertaking  on 
appeal  is  not  a  professional  duty  which  an  attorney  owes  to  his  client, 
and  an  assumea  agency  of  counsel  to  see  that  this  is  done,  is  the  same 
as  if  the  agent  was  not  a  professional  man,  and  his  neglect  is  the  nee- 
lect  of  the  principal,  so  far  as  losing  the  right  to  appeal  is  concerned. 
Churchill  v.  Ins.  Co.,  92-485;  State  v.  Byrd,  92-7;  Grifl&n  v.  Nelson, 
106-235. 

Strict  compliaaee  with  statute  required.— If  appeals  are  not  properly  per- 
fected, the  court  has  no  authority  (if  so  disposed)  to  grant  relief  against 
such  negligence.     Hemphill  v.  Blackwelder,  90-14. 

The  court  will  require  a  strict  compliance  with  the  statute  regulating 
appeals.  An  affidavit  that  it  was  not  the  custom  in  the  court  below  to 
justify  appeal  bonds  is  no  excuse.    Smith  v.  Abrams,  90-21. 

Indulgence  not  to  be  repeated. — Where  an  appeal  was  dismissed  because 
the  appeal  bond  was  not  justified,  the  court  reinstates  the  case  because 
of  the  statute  not  having  heretofore  been  enforced,  but  this  indulgence 
will  not  be  followed.    Mauney  v.  Gidney,  86-717. 

Summary  Judgment  against  soretieB. — Prosecution  bonds  and  undertak- 
ings on  appeal,  being  sent  up  as  a  part  of  the  record,  summary  judg- 
ment may  be  taken  upon  them,  as. before  the  adoption  of  C.  C.  P. '  Office 
V.  Huffsteller,  67-449. 

On  a  certiorari. — ^The  bond  in  an  application  for  certiorari  must  be  jus- 
tified, as  is  required  for  an  appeal  bond,  or  the  application  will  be  dis- 
missed.    Chastain  v.  Chastain,  87-283. 

But  the  court  can,  upon  proper  affidavit,  permit  the  certiorari  in  fortna 
pauperis,    Brittain  v.  Mull,  93-490;  State  v.  Warren,  100-489. 

See  J  545,  ante. 

Sec.  561:    Undertaking  must  be  filed  with  clerk.    C.  C.  P.^ 
s.  312. 

The  undertaking  must  be  filed  with  the  clerk  with  whom 
the  judgment  or  order  appealed  from  was  entered.  This 
chapter  as  to  the  security  to  be  given  upon  appeals,  and  as 
to  the  stay  of  proceedings,  shall  apply  to  all  appeals  taken 
to  the  supreme  court. 


6o4  C1.ARK*S  CODE   OF  CIVIL   PROCEDURE. 

Duty  of  clerk  and  sherilF,  when  undertaking  is  filed. — The  undertakings 
necessary  to  perfect  an  appeal  may  be  given  within  a  reasonable  time 
after  notice  of  the  appeal  has  been  given.  And  after  such  appeal  has 
been  perfected,  it  is  the  duty  of  the  clerk  to  give  notice  thereof  to  the 
sheriff,  in  order  that  any  execution  which  may  have  issued  may  be 
superseded.     Bryan  v.  Hubbs,  69-423. 

Until  the  sheriff  receives  notice  that  the  execution  has  been  superse- 
ded, he  is  to  obey  it  according  to  its  tenor.  On  receiving  such  notice, 
it  is  his  duty  to  stop  proceedings,  and  to  return  the  writ,  with  a  state- 
ment of  his  action  under  it,  and  the  reason  for  his  ceasing  to  act.  Ibid. 

Sec,  502.  Intermediate  orders  affecting  the  Judgment  may 
be  reviewed  on  appeal »    C.  €•  JP.f  8,  313* 

Upon  an  appeal  from  a  judgment,  the  court  may  review 
any  intermediate  order  involving  the  merits  and  necessa- 
rily affecting  the  judgment. 

Interlocutory  orders. — An  interlocutory  order  is  always  under  the  con- 
trol of  the  court  during  the  pendency  of  the  action.  Shinn  v.  Smith, 
79-310;  Worth  V.  Gray,  59-4. 

Appeals  in  equity  cases. — In  appeals  from  the  former  superior  courts  of 
law,  purely  discretionary  powers  of  such  courts  were  never  reviewed  by 
the  supreme  court.  Otherwise,  in  appeals  from  the  courts  of  equity,  in 
which  every  order  and  decree  of  such  court,  affecting  the  rights  of'par- 
ties,  were  the  proper  subjects  of  review  by  the  supreme  court.  Long  v. 
Holt,  68-53. 

Upon  the  hearing  of  an  appeal  from  an  order  granting  or  refusing  an 
injunction,  the  supreme  court  will  review  the  nndings  of  fact  of  the 
court  below.    Jones  v.  Boyd,  80-258. 

See  I'i  548,  550,  and  cases  there  cited. 

Sec.  a03*  Judgment  on  appeal;  restitution;  nnderiakitigs 
on  appeals  and  writs  of  certiorari.  C.  C.  /*.,  s.  314.  S. 
C,  c.  4,  s.  10.  17S5,  c.  233,  s.  2.  1810,  c.  793,  s.  1.  1831. 
c.  40,  s.  2. 

Upon  an  appeal  from  a  judgment  or  order,  the  appellate 
court  may  reverse,  aflSrm  or  modify  the  judgment  or  order 
appealed  from,  in  the  respect  mentioned  in  the  notice  of 
appeal,  and  as  to  any  or  all  the  parties,  and  may,  if  neces- 
sary or  proper,  order  a  new  trial.  When  the  judgment  is 
reversed  or  modified,  the  appellate  court  may  make  complete 
restitution  of  all  property  and  rights  lost  by  the  erroneous 
judgment. 

Undertakings  for  the  prosecution  of  appeals  and  on  writs 
of  certiorari  shall  make  a"  part  of  the  record  sent  up  to  the 
supreme  court,  on  which  judgment  may  be  entered  against 
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the  appellant  or  person  prosecuting  the  writ  of  certiorari 
and  his  sureties,  in  all  cases  where  judgment  shall  be  ren- 
dered against  the  appellant  or  person  prosecuting  said  writ. 

Judgment  affirmed. — Where  there  were  no  objections  to  any  part  of  the 
evidence,  and  no  exceptions  to  his  honor's  charge,  the  supreme  court, 
on  appeal,  can  only  affirm  the  judgment.  Barnard  v.  Johnston,  78-25; 
Bank  v  Creditors,  80-9. 

Where  there  is  no  statement  of  the  facts  proved  on  the  trial,  and  no 
error  appears  on  the  record,  the  judgment  below  will  be  affirmed.  Pas- 
chall  V.  Bullock,  80-8. 

Where  no  error  appears,  the  judgment  below  will  be  affirmed.  State 
V.  Rouse,  88-682, 

Canse  remanded,  when. — ^Though  no  assignment  of  errors  appear  upon 
the  record,  yet  if  it  appear  that  other  parties  are  necessary,  the  judgment 
will  not  be  affirmed,  but  the  case  remanded  to  make  the  proper  parties. 
Brooks  V.  Headen,  80-11. 

The  supreme  court  may  remand  a  case  for  additional  findings  of  fact. 
Shepard  v.  Bland,  87-163. 

Where  the  court  below  rendered  judgment  in  favor  of  the  defendant 
non  obstante  veredicto^  which  was  reversed  on  the  appeal,  a  venire  de  novo 
should  not  be  granted,  but  the  case  should  be  remanded  to  be  proceeded 
with  as  if  no  erroneous  ruling  had  been  made.     Scott  v.  Queen,  95-340. 

Where  the  judgment  was  rendered  in  the  superior  court  against  three 
defendants,  only  one  of  whom  appealed,  the  supreme  court,  upon  affirm- 
ing the  judgment,  will  remand  the  case,  in  order  that  the  judgment 
may  be  enforced  against  all  of  the  defendants.    Baxter  v.  Wilson,  95-137. 

Where,  in  the  opinion  of  the  court,  additional  findings  are  necessary 
in  order  to  do  justice  between  the  parties,  the  case  may  be  sent  back 
for  the  trial  of  additional  issues.     McDonald  v.  Carson,  95-377. 

The  supreme  court  has  the  power  in  a  proper  case,  to  remand  causes, 
to  the  end  that  proper  amendments  may  be  had,  or  further  proceedings- 
taken  in  the  court  below.     Holley  v.  Holley.  96-229. 

Where  two  defences  are  pleaded,  and  the  court  below  gives  judgment 
for  the  defendant  on  one  of  them  without  trying  the  other,  which  judg- 
ment is  reversed  on  appeal,  the  case  will  be  remanded  in  order  that  the 
other  defence  may  be  tried.     Setzer  v.  Setzer,  97-252. 

A  plaintiff  suing  for  the  possession  of  her  children  by  writ  of  habeas 
corpus  obtained  judgment  for  their  recovery,  and  the  defendant  appealed 
under  \  1662  of  The  Code.  After  the  appeal,  and  before  the  hearing  in 
this  court,  the  plaintiff  became  insane  and  was  committed  to  an  asylum: 
Held,  the  case  must  be  remanded  to  the  judge  now  riding  the  judicial 
district  in  which  the  case  was  tried,  to  the  end  that  he  may  take  such 
action  as  his  jurisdiction  over  minor  children  confers.  Jones  v.  Cotten, 
108-457. 

Hew  trial  in  part  ordered. — Ordinarily,  for  error  in  the  charge  or  in  the 
reception  or  rejection  of  evidence,  the  verdict  is  set  aside  entirely,  but 
it  may  be  set  aside  in  part,  and  as  to  certain  issues  only,  when  it  plainly 
appears  that  the  error  could  not,  and  did  not,  affect  the  findings  on  the 
other  issues.     Burton  v.  Railroad,  84-192. 

The  appellate  court  may  order  a  new  trial  as  to  some  of  the  issues » 
and  affirm  the  judgment  below  as  to  the  rest.  I^indley  v.  Railroad, 
88-547;  Crawford  v.  Mfg.  Co.,  88-560;  Price  v.  Deal,  90-290. 

A  new  trial  may  be  awarded  on  the  issue  as  to  damages,  leaving  the 
findings  upon  the  othe^*  issues  undisturbed.     Boing  v.  Railroad;  91-199. 
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Where  of  several  issues,  severable  in  their  relations  to  each  other,  an 
error  enters  into  one,  which  in  no  wise  affects  the  others,  a  new  trial 
may  be  granted  on  that  issue  alone,  or  where  some  essential  issue  in 
controversy,  necessary  to  be  determined  before  final  judgment,  has  not 
been  passed  upon,  such  issue  may  be  eliminated  and  set  down  for  trial. 
Jones  v.  Swepson,  94-700. 

When  partial  new  trial  will  not  be  granted. — Where  an  action  was  brought 
for  a  tract  of  land  describing  it  as  a  whole,  and  incompetent  evidence 
was  admitted  which  related  only  to  a  part,  the  judgment  of  the  supreme 
court  will  be  for  a  venire  de  novo  generally,  and  it  will  not  grant  a  new 
trial  only  as  to  that  portion  of  the  land  affected  by  the  incompetent  evi- 
dence.    Beam  v.  Jennings,  96-82. 

Judgment  of  restitntion. — Whenever  a  party  is  put  out  of  possession 
by  process  of  law,  and  the  proceedings  are  adjudged  void,  an  order 
for  a  writ  of  restitution  is  a  part  of  the  judgment  Perry  v.  Tupper, 
70-538;  Ibid,  7^-385;  Meroney  V.  White,  84-336. 

When  a  judgment  is  reversed,  th^  appellant  shall  be  restored  to  all 
that  he  has  lost  by  the  occasion  of  the  judgment  Rollins  v.  Henry, 
77-467;  Boyett  V  Vaugban,  86-725;  Norville  v.  Dew,  90-43. 

After  judgment  for  plaintiff  in  ejectment,  and  ejection  of  defendant, 
a  party  alleging  himself  to  be  the  landlord  of  the  defendant  cannot,  on 
motion,  be  let  in  and  allowed  a  writ  of  restitution.  His  remedy  is  by  a 
new  action  against  plaintiff.     Edwards  v.  Phillips,  91-355. 

When  a  party  is  put  out  of  possession  of  land,  or  compelled  to  pay 
money,  under  a  judgment  which  is  afterwards  reversed  or  set  aside,  the 
court  will  restore  the  party  to  the  possession  of  the  land,  and  give  him 
a  remedy  for  the  money  thus  paid.     Lytle  v.  Lytle,  94-522. 

The  courts  will  promptly  enforce  restitution  of  property  taken  by 
abuse  of  legal  process,  and  will  not  proceed  to  administer  the  rights  of 
the  parties  until  such  restitution  is  made.     Powell  v.  Allen,  103-46. 

The  writ  of  restitution  lies  to  restore  a  party  to  the  possession  of 
property  of  which  he  has  been  deprived  by  some  erroneous  process; 
nut  it  will  not  be  employed  to  put  one  in  possession  where  he  has  not 
been  ousted  by  the  court,  nor  to  take  possession  from  one  who  has 
acquired  it  pending  litigation,  and  not  by  virtue  of  any  order,  judgment 
or  process  therein.     Railroad  v.  Railroad,  108-304. 

Appeal  dismissed. — When  it  appears  that  the  subject-matter  of  the  action 
has  been  disposed  of,  and  the  only  matter  involved  is  a  question  as  to 
costs,  the  appeal  will  be  dismissed.  State  v.  Railroad,  74-287;  Hasty  v. 
Funderburic,  89-93;  Pritchard  v.  Baxter,  108-129. 

An  exception,  however,  is  made  to  the  rule  in  the  last  case  where  the 
appellant  is  a  fiduciary.     May  v.  Darden,  83-237. 

When  a  certiorari^  returned  to  the  supreme  court,  is  imperfect,  show- 
ing no  statement  of  case  on  appeal,  a  new  certiorari  will  not  be  granted, 
but  the  appeal  dismissed.     Skinner  v.  Badham,  80-14. 

Sustaining  demurrer. — Ordinarily,  where  a  demurrer  that  the  answer  is 
insufficient  to  defeat  a  recovery  is  sustained  by  the  supreme  court,  it  is 
a  finality,  but  not  where  there  is  a  material  omission  m  the  complaint 
Foy  V.  Haughton,  83-467. 

Powers  of  lower  court  after  Judgment  on  appeal. — ^The  superior  court  has 
no  power  to  modify  or  change  a  judgment  or  decree  of  the  supreme 
court.     Murrill  v.  Murrill,  90-120;  Dobson  v.  Simonton,  100-56. 

When  a  new  trial  is  granted  by  the  supreme  court,  the  case  is  to  be 
tried  upon  the  whole  merits,  as  if  there  had  been  no  former  trial  (unless 
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it  is  a  new  trial  restricted  to  certain  of  the  issues).     McMillan  v.  Baker, 
92-110. 

A  new  trial  awarded  by  the  supreme  court,  re-opens  the  controversy 
for  the  admission  of  any  evidence  that  is  itself  competent,  and  which, 
if  offiired  at  the  first  trial,  should  have  been  received,  and  this  equally 
applies  to  cases  when  the  facts  are  to  be  passed  on  by  the  judge  instead 
ot  a  jury.    Jones  v.  Swepson,  94-700;  Ashby  v.  Page,  io8-i. 

In  an  action  against  tne  defendant  for  failing  to  account  for  notes  put 
into  his  hands  for  collection,  the  referee  ruled  that  the  action  could  not 
be  maintained  for  want  of  a  demand,  which  ruling  was  sustained  by  the 
superior  court,  but  sufficient  facts  were  found  by  the  referee  to  warrant 
a  judgment,  the  question  of  demand  being  removed:  //  was  held,  that 
upon  reversing  the  judgment  in  the  supreme  court,  the  defendant  was 
not  entitled  to  have  the  case  retried,  on  the  issue  as  to  whether  he  had 
ever  received  the  claims  or  not.     Wiley  v.  Logan,  96-510. 

When  a  question  has  been  decided  on  a  former  appeal  to  the  supreme 
court  in  the  same  action,  the  matter  is  res  judicata,  and  not  open  for 
reconsideration  by  the  court  below.     Gordon  v.  Collett,  107-362. 

Cannot  relbrm  verdict. — Where  there  is  a  verdict  in  favor  of  the  appel- 
lee, the  supreme  court  can  only  award  a  new  trial  for  error  committed  on 
the  trial  before  the  jury,  and  cannot  reform  the  verdict  or  give  final 
judgment  for  the  appellant     McMillan  v.  Baker,  97-197, 

Can  correct  judgment  rendered  below. — Where  interest  has  been  errone- 
ously computed  in  a  judgment,  and  it  can  be  separated  from  the  prin- 
cipal, the  supreme  court  will  not  direct  a  new  trial,  but  that  the  proper 
correction  shall  be  made.     Porter  v.  Grimsley,  98-550. 

Judgment  on  appeal. — Upon  appeals,  the  supreme  court  will  enter  such 
judgment  or  decree  as,  upon  inspection  of  the  whole  record,  it  shall 
appear  ought  to  be  rendered.     Bush  v.  Hall,  95-82. 

The  supreme  court  will  not  direct  a  final  judgment  until  all  the  mate- 
rial issues  of  fact  are  settled,  either  by  verdict  or  admissions  of  record. 
Catling  v.  Boone,  98-573. 

Judgment  entered  by  inadvertence  corrected. — Where,  by  inadvertence,  a 
judgment  is  entered  in  the  supreme  court  for  a  new  trial,  when  it  should 
have  been  one  remanding  the  case,  it  will  be  corrected,  on  motion.  Scott 
V.  Queen,  95-340:  Cook  v.  Moore,  100-294;  Summerlin  v.  Cowles,  107-459; 
Scroggs  V.  Stevenson,  108-260. 

Hewly  discovered  evidence. —The  supreme  court  will  grant  a  new  trial 
for  newly  discovered  evidence,  where  it  is  clear  that  substantial  injustice 
has  been  done  on  the  trial  below  by  the  unavoidable  failure  to  produce 
the  evidence  there,  and  another  trial  will  probably  change  the  result, 
but  not  when  the  newly  discovered  evidence  is  merely  cumulative  or 
corroborative  of  that  offered  on  the  former  trial.  Simmons  v.  Mann, 
92-12;  Sikes  V.  Parker,  95-232. 

A  new  trial  for  newly  discovered  evidence  will  be  granted  only,  when 
(i)  the  newly  discovered  witness  will  probably  testify  as  alleged;  (2) 
when  such  evidence  is  material;  (3)  when  it  is  probably  true;  (4)  when 
the  party  has  used  due  diligence  in  discovering  it,  and  (5)  when  it  is 
not  merely  cumulative.     Dupree  v.  Ins.  Co.,  93-237. 

The  supreme  court  has  no  jurisdiction  to  grant  new  trials  in  criminal 
cases  for  newly  discovered  evidence.  State  v.  Starnes,  94-973;  State  v. 
Gooch,  94-987;  State  v.  Starnes,  97-423;  State  v.  Rowe,  98-^29. 

It  is  not  sufficient  in  an  application  for  a  new  trial  for  newly  discovered 
evidence,  for  applicant  to  state  generally  that  he  exercised  diligence  in 
his  attempts  to  secure  the  evidence;  he  must  set  out  the  particulars  of 
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his  efforts,  so  that  the  court  may  see  and  judge  of  his  diligence.  Sikes 
V.  Parker,  95-232. 

While  the  supreme  court  may  grant  a  new  trial  for  newly  discov*ered 
evidence,  and  will  grant  a  re-hearing  because  of  error  in  law  committed 
by  it,  or  when  it  is  made  to  appear  that  it  has  overlooked  or  misappre- 
hended some  material  fact  apparent  in  the  record,  it  will  not  do  so  for 
any  error  or  mistake  of  fact,  nor  error  of  law  not  assigned  in  the  case 
on  appeal.     Weathersbee  v.  Farrar,  98-255. 

The  jurisdiction  of  the  supreme  court  to  grant  new  trials  is  confined 
to  those  cases  where  the  motion  is  based  upon  the  discovery  of  new  and 
material  evidence,  and  does  not  extend  to  those  cases  where  irregulari- 
ties or  misconduct  of  the  parties  or  jurors  is  charged.  Davenport  v. 
McKee,  98-500. 

Granting  a  new  trial  for  newly  discovered  evidence  is  purely  discre- 
tionary, whether  made  in  the  lower  court  or  in  the  supreme  court.  In 
the  future  such  motions  will  be  disposed  of  without  discussing  the  facts. 
Brown  v.  Mitchell,  102-347. 

Judgment  on  prosecution  and  appeal  bonds. — Prosecution  bonds,  and  under- 
takings on  appeal,  being  sent  up  as  a  part  of  the  record,  summary  judg- 
ment may  be  taken  upon  them,  as  before  the  adoption  of  The  Code. 
Office  v.  Huffsteller,  67-449. 

An  appeal  bond  is  part  of  the  record,  and  its  execution  cannot  be 
denied  by  plea  and  proof  in  the  appellate  court.  The  remedy  is  by  an 
apj^licatioii  in  the  court  below  to  correct  the  record  and  to  have  a  tran- 
.  script  of  the  amended  record  sent  up.     Whitehead  v.  Smith,  53-351. 

Where  there  is  a  contention  as  to  whether  an  appeal  bond  is  a  super- 
sedeas bond,  or  was  intended  to  cover  costs  only,  an  issue  will  be  framed 
and  sent  down  to  be  passed  upon  by  a  jury.  Burnett  v.  Nicholson, 
86-728. 

Upon  affirmance  by  the  supreme  court  of  a  judgment  in  favor  of  the 
plaintiff,  he  is  entitled,  on  motion,  to  judgment  against  the  sureties  upon 
an  undertaking  to  stay  execution  pending  appeal,  and  such  affirmance  is 
conclusive  of  the  liability  of  the  sureties.   Oakley  v.  Van  Noppen,  ibo-287. 

On  appeal  from  assessment  of  damages  for  right-of-way. — Where  the  apprais- 
ers appointed  to  assess  the  damages  reported  the  amount  thereof  at  three 
hundred  dollars,  to  which  the  owner  of  the  property  did  not  except,  but 
the  railroad  company  did,  upon  the  ground  that  such  assessment  was 
excessive,  and  appealed  to  the  superior  court,  where  the  jury  returned 
a  verdict  for  a  greater  sura:  Held^  that  judgment  could  not  be  properly 
rendered  for  a  greater  amount  than  the  original  assessment,  as  the  only 
issue  on  the  appeal  was,  whether  such  assessment  was  excessive.  Rail- 
road V.  Church,  104-525. 

Procedendo. — Where  an  appeal  as  to  laying  out  a  cart-way  is  taken  to 
the  superior  court,  and  the  jury  find  the  issue  in  favor  of  the  petitioner, 
instead  of  i.ssuing  2i  procedendo  to  the  lower  court,  the  better  practice  is 
that  a  writ  issue  from  the  superior  court,  where  the  appeal  was  tried,  to 
the  sheriff  to  summon  a  jury  to  lay  off  the  cart- way  and  assess  damages. 
Warlick  v.  Lowman,  104-403. 

Sec,  504,  On  ajppeal,  or  recordari,  of  defendant  from  JuS" 
tice'sjuflfftnent,  court  mau  compel  plaintiff  to  secure  costs* 
JK.  C  c.  :il,  s.  104.    18:il,  c.  29,  s.  1. 

When  any  defendant  shall  appeal  from  the  judgment  of  a 
justice  of  the  peace  to  the  superior  court,  or  when  the  judg- 
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ment  of  such  justice  shall  be  removed  by  the  defendant, 
by  recordari  or  otherwise,  to  a  superior  court,  the  court 
having  cognizance  of  such  appeal  or  recordari  may,  upon 
sufficient  cause  shown  by  affidavit,  compel  the  plaintiff  to 
give  an  undertaking,  with  sufficient  surety,  for  payment  of 
the  costs  of  the  suit,  in  the  event  of  his  failing  to  prosecute 
the  same  with  effect. 

Notice  of  appeal  from  a  justice.— On  an  appeal  from  a  justice  of  the  peace^ 
notice  must  be  given  the  appellee.  Green  v.  Hobgood,  74-234;  Sparrow 
V.  Davidson,  77-35;  Spaugn  v.  Boner,  85-208;  State  v.  Johnson,  109—. 

But  the  court,  in  its  discretion,  may  allow  notice  to  be  given  after  the 
appeal  is  docketed  in  the  superior  court.  Marsh  v.  Cohen,  68-283;  Rail- 
road V.  Richardson,  82-343;  West  v.  Reynolds,  94-333. 

Notice  need  not  be  served  when  the  adverse  party  is  present  in  court 
when  appeal  taken.  Richardson  v.  Debnam,  75-390;  State  v.  Grouse, 
86-617.    Otherwise,  notice  in  ten  days.    Finlayson  v.  Am.  Ace.  Co.,  109 — . 

See  \  549,  ante^  and  cases  cited;  also,  The  Code,  W  876,  877. 

Becordari. — Before  an  application  for  a  recordari  can  be  entertained, 
petitioner  must  aver  that  he  has  paid,  or  offered  to  paj^,  the  justice's 
tees.  An  order  for  a  recordari  should  be  accompanied  with  an  order  for 
a  supersedeas  and  suspension  of  execution.     Steadman  v.  Jones,  65-388. 

Objection  to  the  docketing  of  a  return  to  a  writ  of  recordari  that  the 
justice's  fees  have  not  been  paid,  can  only  be  taken  by  the  justice.  Car- 
mer  v.  Evers,  80-55. 

After  return  made  by  the  justice  who  tried  the  cause,  to  a  writ  of  record- 
ari, objection  cannot  be  made  that  it  was  not  addressed  to  him.  Ibid. 
Void  judgment  examined  into  by  recordari.     McKee  v.  Angel,  90-60. 

Allowing  an  amendment  to  a  petition  for  a  recordari  is  matter  of  discre- 
tion, and  cannot  be  reviewed  on  appeal.     Pritchard  v.  Sanderson,  92-41. 

Where  a  defendant  relied  on  the  assurance  of  a  justice  of  the  peace 
that  his  cause  would  not  be  tried,  after  which  the  justice  rendered  a 
judgment  against  him  in  his  absence,  the  remedy  is  by  an  appeal,  or  a 
recordari  as  a  substitute  therefor,  and  not  by  a  motion  to  set  aside  the 
judgment.     Navassa  Guano  Co.  v.  Bridge rs,  93-439. 

See  the  numerous  decisions  as  to  recordari  cited  under  \  545,  antCy  and 
Rule  14  of  the  Superior  Court,  post. 

nndertaUng  on  appeal.— The  Code  of  Civil  Procedure  requires  no  surety 
on  an  appeal  from  a  justice's  judgment,  unless  a  stay  of  execution  is 
asked  for.     Steadman  v.  Jones,  65-388. 

The  Code,  §117-120,  has  no  application  in  courts  of  justices  of  the 
peace.  There  is  no  statutory  provision  that  allows  a  mortgage  of  real  or 
personal  property  to  be  given  tn  lieu  of  the  undertaking  on  appeal  from  a 
justice's  judgment,  required  by  The  Code,  \  883,  884.  Comron  v.  Stand- 
land,  103-207. 

Although  neither  the  justice  nor  the  plaintiff  is  required  to  accept  a 
mortgage  from  the  defendant  in  lieu  of  an  undertaking  on  appeal,  yet, 
if  the  defendant  give  and  the  plaintiff  accept  such  mortgage,  it  is  valid, 
and  can  be  enforced.  The  stay  of  the  execution  is  a  valuable  and  suf- 
ficient consideration  to  support  the  mortgage.     Ibid. 

See  The  Code,  ?§  875,  882,  883  and  8S4. 
39 
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Becnrity  fbr  costs  required  of  pUdntiff,  wken. — In  an  appeal  by  a  defendant 
to  the  superior  court  from  a  judgment  of  a  justice  of  the  peace,  it  lies 
within  the  discretion  of  the  presiding  judge  to  re<j[uire  the  plaintiff  to 
give  security  for  the  further  prosecution  of  the  suit,  or  not.  Smith  v. 
Railroad,  72-62;  Lea  v.  Brooks,  49-423. 

Sec,  5H5.    Appeals  from  a  Justice  to  be  tried  at  first  term  of 
court ;  Judgm^ent  against  party  caftt  and  his  sureties;  how 
to  have  amount  ofjudginent  ascertained  in  case  of  default, 
R.  C,  c.  3I9  s.  105.    1777 f  c.  115,  s.  as.    1794,  c.  414,  s.  1. 
1887,  c.  443. 

When  an  appeal  shall  be  taken  from  the  judgment  of  a 
justice  of  the  peace  to  a  superior  court,  the  same  shall  be 
reheard  by  the  court;  whereupou,  an  issue  shall  be  made 
up  and  tried  by  a  jury  at  the  first  term  to  which  it  is 
returned,  unless  continued,  and  judgment  shall  be  given 
therein  against  the  party  cast  and  his  Sureties.  Apd  when 
the  defendant  shall  make  default,  the  plaintiff  in  actions 
instituted  on  a  single  bond,  a  covenant  for  the  payment  of 
money,  bill  of  exchange,  promissory  note,  or  a  signed 
account,  shall  have  judgment,  and  in  other  cases  may  have 
his  inquiry  of  damages  executed  forthwith  by  a  jury:  Pro- 
vided^ that  if  the  appellant  shall  fail  to  have  his  appeal 
docketed  as  required  by  law,  the  appellee  may,  at  the  term 
succeeding  the  term  to  which  the  appeal  is  taken,  have  the 
case  placed  on  the  docket,  and,  upon  motion,  the  judgment 
of  the  justice  shall  be  affirmed  and  judgment  rendered 
against  the  appellant  accordingly,  and  for  the  costs  of 
appeal,  and  against  his  sureties  upon  the  undertaking,  if 
there  be  any,  according  to  the  conditions  thereof:  Proinded 
further^  that  nothing  herein  shall  be  construed  to  prevent 
granting  the  writ  of  recordari  in  cases  now  allowed  by  law. 

Note. — The  two  "provisos"  were  added  to  this  section  by  ch.  443, 
acts  1887.  It  would  seem  that  the  effect  is  to  give  the  appellee  an  addi- 
tional remedy — not  to  deprive  him  of  the  ri^ht  to  move  to  dismiss  with- 
out complying  with  the  proviso.  See  decisions  upon  a  similar  rule  in 
the  supreme  court  (Rule  17,  post). 

Appeal  must  be  to  the  next  term. — An  appeal  must  be  taken  to  the  next 
term  of  the  appellate  court.     Hahn  v.  Latham,  87-172;  Ballard  v.  Gay, 

108-544. 
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Ho  appeal,  when. — Where  both  parties  are  present  at  the  trial  before  the 
justice,  the  case  tried,  and  no  appeal  taken,  the  judgment  is  final  and 
conclusive,  and  the  matter  cannot  be  opened  by  an  action  to  rehear  and 
an  appeal  from  a  judgment  therein.     Gambill  v.  Gambill,  89-201. 

No  appeal  lies  from  a  confession  of  judgment.  Rush  v.  Steamboat 
Co.,  67-47. 

No  appeal  lies  from  an  interlocutory  judgment  of  a  justice  (here  an 
order  dismissing  a  warrant  of  attachment)  to  the  superior  court,  and  the 
latter  court  should  make  no  order,  except  dismissing  the  appeal.  Phelps 
V.  Worthington,  92-270. 

Seftisal  to  dismiss  i^peal  from  justice. — An  appeal  will  not  lie  from  a 
refusal  to  dismiss  an  appeal  from  a  justice's  judgment.  Chester  v.  Rich- 
ardson, 82-343;  State  V.  Johnson,  109 — . 

NOTK. — It  is  well  settled  now  that  no  appeal  lies  from  a  refusal  to  dis- 
miss any  proceeding.  The  party  should  have  his  exception  noted  and 
proceed  to  trial.  See  cases  citea  under  {  548,  ante,  sub-head  '*  Refusal  to 
Dismiss,'*  and  Lam  be  v.  Love  and  Guilford  v.  Georgia,  both  in  109  N.  C. 

Trial  de  novo. — Upon  an  appeal  to  the  superior  court  by  a  ^aintiff,  in 
an  action  commenced  before  a  justice  of  the  peace,  for  tne  recovery  of 
f6o,  due  by  former  judgment,  the  plaintifif  is  entitled  to  have  the  case 
heard  de  novOy  and  for  that  purpose  it  should  be  entered  on  the  civil 
issue  docket.     Wells  v.  Sluder,  68-156. 

An  appeal  by  a  plaintiff,  from  a  jud^ent  rendered  against  him  in  a 
justice's  court,  for  ^6.30,  costs  in  a  suit  against  the  defendant  on  an 
account  for  over  $20,  should  be  entered  by  the  clerk  on  the  trial  or  civil 
issue  docket  of  the  superior  court,  to  be  tried  de  novo.  Such  appeal  can- 
not be  heard  by  the  judge  at  chambers.     Com'rs  v.  Addington,  68-254. 

The  provision  requiring  appeals  from  judgments  for  twenty-five  dol- 
lars or  less,  to  be  tried  solely  on  matters  of  law  appearing  on  the  papers, 
applies  only  to  cases  where  the  amount  demanded  is  not  more  than 
twenty-five  dollars,  and  not  to  cases  where  the  judgment  is  given  only 
for  that  amount.     Hinton  v.  Deans,  75-18. 

Note. — By  the  amendment  to  the  constitution,  all  appeals  from  a  jus- 
tice are  to  be  heard  de  novo,  irrespective  of  .the  amount  involved. 

Effect  of  appeal  in  arrest  and  bail.— An  appeal  from  the  judgment  of  a 
justice  of  the  peace  discharging  one  who  has  been  arrested  in  a  civil 
action,  vacates  the  judgment  and  the  order  of  arrest  continues  in  force 
pending  the  appeal.     Patton  v.  Gash,  99-280. 

Estoppel. — Under  the  present  practice  a  memorandum,  "general 
issue,"  entered  on  a  justice's  docket,  as  embracing  defendant's  defence, 
will  be  construed  to  mean  nothing  more  than  a  general  denial  of  the 
plaintiff's  cause  or  causes  of  action;  hence,  evidence  of  an  estoppel  by 
judgment  or  of  another  action  pending,  is  not  admissible  in  support  of 
such  a  defence.     Blackwell  v.  Dibbrell,  103-270. 

Where,  in  an  action  before  a  justice,  defendant  pleaded  that  title  to 
land  was  in  controversy,  which  was  disallowed,  but  the  justice's  ruling  was 
reversed  on  appeal  and  action  dismissed:  Held,  in  a  new  action  brought 
for  same  cause  of  action  in  the  superior  court,  the  defendant  is  estopped 
to  plead  that  such  court  has  not  jurisdiction.  The  Code,  8  838;  Peck 
v.  Culberson,  104-425. 

m 

Amendment  in  the  superior  court. — In  an  appeal  from  a  justice's  judg- 
ment, it  is  in  the  discretion  of  the  presiding  judge  to  allow  or  refuse 
amendments  of  any  pleas  before  the  justice  upon  such  terms  as  may 
seem  to  him  just;  and  he  may,  in  his  cfiscretion,  allovr  a  new  plea  to  be 
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entered,  upon  payment  of  all  costs  up  to  that  time.     Hinton  v.  Deans^ 

75-18- 
On  an  appeal  from  a  justice's  judgment,  the  judge  below  had  the  power 

to  allow  a  plea  to  be  nled,  which  the  defendant  had  been  refused  per- 
mission to  file  before  the  justice  of  the  peace.  Lane  v.  Morton,  78-7;  or 
to  amend  his  answer  to  make  it  what  he  intended  it  to  be  before  the 
justice  of  the  peace.     Heyer  v.  Beatty,  76-28. 

The  acceptance  or  rejection  of  an  answer,  after  appeal  from  a  justice's 
judgment,  is  a  matter  of  discretion  for  the  judge.  Johnson  v.  Rowland, 
80-1;  Thomas  v.  Simpson,  80-4. 

The  jurisdiction  of  the  superior  court  in  appeals  from  a  justice  of  the 
peace  is  entirely  derivative,  and  if  the  justice  had  no  jurisdiction  in  the 
action  as  it  was  before  him,  the  superior  court  can  derive  none  by  amend- 
ment. Ijames  V.  McClamroch,  92-362;  Allen  v.  Jackson,  86-321;  Boyett 
V.  Vaughan,  85-363;  Robeson  v.  Hodges,  105-49. 

If  written  answer  filed  before  justice  is  lost,  the  judge  may  allow 
another  to  be  filed.     Faison  v.  Johnson,  78-78. 

See  ii  273,  548,  549  and  550,  anle,  and  cases  cited. 

Note. — See,  also,  The  Code,  ^.  908,  which  is  as  follows:  "  No  process  or 
other  proceeding  begun  before  a  justice  of  the  peace,  whether  in  a  civil 
or  a  criminal  action,  shall  be  quashed  or  set  aside  for  the  want  of  form, 
if  the  essential  matters  are  set  forth  therein;  and  the  court  in  which,  any 
such  action  is  pending,  shall  have  power  to  amend  any  warrant,  process, 
pleading  or  proceeding  in  such  action,  either  in  form  or  substance,  for 
the  furtherance  of  justice,  on  such  terms  as  shall  be  deemed  just,  at  any 
time  either  before  or  after  judgment.'* 

The  court  can  allow  either  a  warrant  or  an  affidavit  to  be  amended. 
State  v.  Sykes,  104-694. 

The  exercise  of  the  power  conferred  by  this  section  (908)  is  discretion- 
ary, if  the  nature  of  the  action  is  not  changed.  State  v.  Vaughan,  91- 
532;  State  V.  Crook,  91-536. 

The  superior  court  can  amend,  on  appeal  from  the  justice,  a  process 
or  pleading  to  make  the  jurisdiction  appear  properly  (here  supplying  an 
omission  of  averment  of  value  of  property  in  the  summons  in  an  action 
not  on  contract),  when,  in  fact,  it  did  exist,  but  did  not  appear  on  the 
face  of  the  papers.     Mfg.  Co.  v.  Barrett,  95-36. 

//  seems,  that  where  a  plaintiff,  in  an  action  for  a  tort  before  a  justice, 
only  demands  damages  to  the  amount  of  fifty  dollars,  and  on  the  trial 
it  is  ascertained  that  his  damages  amount  to  more  than  that  sum,  he 
may  remit  the  excess,  and  thus  give  jurisdiction  to  the  justice.  Noville 
V.  Dew,  94-43. 

The  objection,  that  a  cause  of  action  is  not  such  as  can  be  "split  up." 
so  as  to  bring  it  within  the  jurisdiction  of  a  justice,  mu.st  be  maae  before 
the  justice;  otherwise,  it  cannot  be  made  in  the  superior  court  on  appeal, 
unless  the  defendant  is  permitted  to  amend.  Blackwell  v.  Dibbrell, 
103-270. 

The  court  can  amend  the  warrant  after  verdict  in  the  trial  of  the 
appeal.     State  v.  Smith,  103-410. 

Where  an  amendment  to  a  warrant  was  allowed  afler  verdict,  wherein 
facts  were  alleged  not  in  the  original,  and  the  record  did  not  show  there 
had  been  any  evidence  introduced  to  support  them,  there  was  error, 
and  a  new  trial  ordered.     State  v.  Baker,   106-758. 

Where  it  appears  from  the  allegations  in  the  affidavit  and  warrant, 
and  upon  the  proofs,  that  the  mayor  or  justice  of  the  peace  really  had 
jurisdiction,  an  averment  which  takes  the  case  out  of  such  jurisdiction 
may  be  cured  by  amendment  or  treated  as  surplusage.  State  v.  Wilson. 
106-718. 
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Judgment  by  defitiilt. — On  afi  appeal  from  the  justice's  court,  if  the 
defendant  does  not  plead,  so  that  an  issue  may  be  made  up,  the  court 
may  render  judgment  either  with  or  without  jury.  Ramsour  v.  Har- 
shaw,  30-480. 

There  cannot,  properly,  be  a  final  judgment  by  default,  upon  an  appeal 
from  a  justice  01^ the  peace;  but  the  matter  must  be  determined  upon 
proofs,  either  by  the  court  or  by  the  jury.     Williams  v.  Beasley,  35-112. 

Where,  in  an  action  oi assumpsit  upon  an  unliquidated  account,  judg- 
ment was  taken  before  a  magistrate,  on  an  appeal,  it  is  error  to  take  a 
judgment  final,  upon  a  default,  in  the  upper  court,  without  an  inquiry  of 
damages.     Hartsfield  v.  Jones,  49-309. 

See  JJ  385  and  386,  ante. 

Baling  of  jnstice  reversed. — Where  a  justice  of  the  peace  refuses,  on 
application,  to  set  aside  a  judgment  rendered  without  service  of  sum- 
mons, the  proper  course  on  appeal  is  to  reverse  his  ruling,  and  not  to 
direct  him  to  do  so.  Erroneous,  irregular  and  void  judgments  defined, 
McKee  v.  O'Neal,  90-60. 

Behearlng. — Justices  of  the  peace  have  power  to  rehear  cases  decided  by 
them  only  when  one  of  the  parties  is  absent  at  the  trial,  and  such 
absence  is  caused  by  sickness  or  excusable  mistake  or  neglect,  and  the 
application  to  rehear  is  filed  within  ten  days.  The  Code,  §  845.  After 
the  lapse  of  that  time  a  rehearing  cannot  be  granted.  Navassa  Guano 
Co.  V.  Bridgers,  93-439- 

Kew  trial. — A  justice  cannot  grant  a  new  trial.  The  remedy  is  by 
appeal.     Navassa  Guano  Co.  v.  Bridgers,  93-439;  Froneberger  v.  Lee, 

66-333. 

Sureties  to  the  appeal  bond. — Under  the  act  of  1879,  ch.  68,  a  summary 
judgment  may  be  given  against  sureties  to  the  appeal  bond  in  appeals 
from  justices'  judgment.  Prior  to  that  act,  the  remedy  was  by  civil 
action.     Brown  v.  Brittain,  84-552;  McMinn  v.  Patton,  92-371. 

The  sureties  to  the  appeal  bond  are  bound  for  the  amount  of  the 
judgment  rendered  in  the  superior  court  Their  liability  is  not  restricted 
to  the  amount  of  the  judgment  appealed  from.  Walker  v.  Williams, 
88-7. 

Sec.  566.  If  Tftlaintiff  appeal  and  do  not  recover  a  ffreater 
sunif  he  shall  not  recover  costs^  but  he  liable  to  pay,  R,  C*, 
c.  31, 8. 106.    1794,c.  414,8. 17> 

If  judgment  be  entered  for  the  plaintiff,  and  he  shall  not 
recover  on  his  appeal  a  greater  sum  than  was  recovered 
before  the  justice,  besides  interest  accrued  since  the  rendi- 
tion of  the  judgment,  he  shall  not  recover  the  costs  of  the 
appeal,  but  shall  be  liable  at  the  discretion  of  the  court  to 
pay  the  same. 

See  a  542  and  543,  ante  and  rules  10,  14  and  24  of  the  superior  court, 
post. 
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TITLE  XIV. 

MISCELLANEOUS    PROCEEDINGS   IN   CIVIL  ACTIONS, 

AND  GENERAL  PROVISIONS. 

Chap.  I.  Submitting  a  Controversy  without 

Action. 
II.  Confession    of     Judgment    without 
Action. 

III.  Offer  OF  the  Defendant  to  Compro- 

mise THE  Whole  or  a  Part  of  the 
Action. 

IV.  Admission  of  Inspection  of  Writings 
V.  Examination  of  Parties. 

VI.  Examination  of  Witnesses. 
VII.  Motions  and  Orders. 
VIII.  Computation  of  Time. 
IX.  Notices  and  Filing  and  Service  of 

Papers. 
X.  Duties  of  Sheriffs  and  Coroners. 
XL  Powers  of  Referees. 
XII.  Miscellaneous  Provisions.  . 


CHAPTER  ONE. 


SUBMITTING  A  CONTROVERSY  WITHOUT  ACTION. 


Section. 

567.  Controversy,    how  submitted 

without  action. 

568.  Judgment  roll. 


Section. 

569.  Judgment,  how  enforced  and 
appealed  from. 


I 
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Sec.  5G7*    Controversy ,  how  subtnittetl  without  action.  C.  C* 

Parties  to  a  question  in  difference,  which  might  be  the 
subject  of  a  civil  action,  may,  without  action,  agree  upon 
a  case  containing  the  facts  upon  which  the  controversy 
depends,  and  present  a  submission  of  the  same  to  any  court 
which  would  have  jurisdiction  if  an  action  had  been 
brought.  But  it  must  appear  by  affidavit  that  the  contro- 
versy is  real,  and  the  proceedings  in  good  faith  to  deter- 
mine the  rights  of  the  parties.  The  judge  shall  thereupon 
hear  and  determine  the  case,  and  render  judgment  thereon 
as  if  an  action  were  pending. 

Affidayit  indispensable  prerequisite. — The  court  wiU  not  hear  a  cause, 
under  this  section,  in  the  absence  of  the  afBdavit  required  by  it.  Her- 
yey  v.  Edmunds,  68-243;  Grant  v.  Newsom,  81-36;  Wilmington  v.  Atkin- 
son, 88-54;  Jones  V.  Commissioners,  88-56. 

Submission  must  be  to  a  court  having  jurisdiction. — The  submission  must 
be  to  a  court  which  would  have  jurisdiction  if  the  action  had  been  com- 
menced by  summons.    Jones  v.  Commissioners,  88-56. 

Purpose  of  this  section. — This  section  does  not  confer  on  parties  who 
differ  as  to  their  rights  authority  to  propound  to  the  court,  on  a  case 
agreed,  interrogatories  in  respect  thereto.  The  purpose  of  the  section 
is  simply  to  dispense  with  the  fornlalities  of  a  summons,  complaint  and 
answer,  and,  upon  an  agreed  state  of  facts,  to  submit  the  case  to  the 
court  for  decision.     McKethan  v.  Ray,  71-165;  Little  v.  Thorne,  93-69. 

Statement  of  fiMts. — In  the  submission  of  a  controversy  without  action, 
the  statement  of  facts  upon  which  the  judgment  of  the  court  is  asked 
should  not  be  la  mere  narration  of  the  facts  out  of  which  the  controversy 
arises,  but  should  coutain  a  statement  of  the  subject-matter  and  nature 
of  the  controversy,  and  of  the  conflicting  claims  of  litigants.  Overman 
V.  Sims,  96-451. 

The  summary  method  provided  by  The  Code  for  the  submission  of  an 
action  upon  a  case  agreeci  contemplates  that  all  the  facts  necessary  to  a 
determination  of  the  questions  submitted  shall  be  fully  stated  in  the  case 
agreed;  and  where  it  appeared  that  some  of  the  facts  were  recited  in 
exhibits  which  were  not  attached,  and  that  leave  was  given  the  parties 
to  add  other  matters,  the  cause  was  remanded  to  be  perfected.  Railroad 
V.  Reidsville,  101-404. 

Trial  by  jury  does  not  obtain. — The  statute  allowing  controversies,  with- 
out action,  to  be  submitted  upon  a  "case  agreed,"  does  not  contemplate 
a  trial  by  jury.     Moore  v.  Hinnant,  90-163. 

Judgment  in  vacation. — Judgment  can  be  rendered  by  consent  in  vaca- 
tion upon  verdict  given  in  term.     Harrell  v.  Peebles,  79-26. 

But  not  without  consent  of  parties.     Hardin  v.  Ray,  89-364. 

Judgment  can  be  entered  by  consent  of  parties  in  vacation.  Hervey 
V.  Edmunds,  68-243. 
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Appeal  from  opixiion  without  Jadgment  rendered. — Where,  in  a  case  under 
this  section,  an  appeal  is  taken  upon  the  judge's  filing  an  opinion,  but 
without  rendering  judgment,  the  case  will  be  remanded  at  the  appel- 
lant's costs.     Moore  v.  Hinnant,  87-505. 

Cases  to  which  this  section  does  not  apply. — Where  a  sheriff  has  money  in 
his  hands  raised  under  executions  in  favor  of  different  creditors  against 
the  same  defendant,  and  the  creditors  set  up  conflicting  claims  to  the 
money,  it  is  not  such  a  case  as  may  be  submitted  to  a  judge,  without 
action  under  this  section  by  the  adverse  claimants.  Bates  v.  Lillev, 
65-232. 

Title  to  a  public  office  cannot  be  passed  upon  by  this  mode  of  pro- 
ceeding.    Davis  V.  Moss,  81-303. 

This  section  does  not  apply  to  criminal  causes.   State  v.  Alphin,  81-566. 

Nor  to  the  case  of  a  sheriff  asking  instructions  for  the  application  of 
moneys.     Milliken  v.  Fox,  84-107. 

This  section  has  no  application  to  proceedings  before  a  justice  of  the 
peace.     Wilmington  v.  Atkinson,  88-54. 

Sec.  568.    Jadgment  roll,    C.  C,  P.,  s,  3  t(i. 

Judgment  shall  be  entered  in  the  judgment  docket,  as  in 
other  cases,  but  without  costs  for  any  proceeding  prior  tq 
trial  The  case,  the  submission,  and  a  copy  of  the  judg- 
ment, shall  constitute  the  judgment-roll. 

tSec.  50 !K    Judgment,  how  enforced  and  apj^ealetl  from.    C 

a  p.,  s.  :ii7* 

The  judgment  may  be  enforced  in  the  same  manner  as 
if  it  had  been  rendered  in  an  action,  and  shall  be  subject 
to  appeal  in  like  manner.    • 


CHAPTER  TWO. 


CONFESSION  OF  JUDGMENT  WITHOUT  ACTION. 


Section. 

570.  Judgment  may  be  confessed 
for  debt  due  on  contingent 


Section. 

571.  Statement  in  writing  and  form 
thereof, 
liability.  572.  Judgment  and  execution. 

Sec.  570.    Judgment  tnay  be  confessed  for  debt  due  on  coH" 
tingent  liability.     C.  C.  P.,  s,  325. 

A  judgment  by  confession  may  be  entered  without  action, 
either  in  or  out  of  term,  either  for  money  due  or  to  become 
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due,  or  to  secure  any  person  against  contingent  liability  on 
behalf  of  the  defendant,  or  both,  in  the  manner  prescribed 
by  this  chapter. 

Jadgments  conftesed. — The  guardian  of  a  lunatic  may  confess  judgment 
for  his  ward.     McAden  v.  Hooker,  74-24. 

Where  a  judgment  is  confessed  by  one  person  against  himself  and 
entered  of  record,  parol  evidence  is  not  admissible  to  show  that  it  was 
intended  to  have  been  entered  against  another.  Davidson  v.  Alexan- 
der, 84-621. 

Corporatioii. — A  corporation,  nothing  to  the  contrary  appearing,  may, 
by  the  action  of  its  proper  officers,  confess  judgments  as  a  natural  per- 
son, if  the  essential  requirements  of  the  statute  are  complied  with. 
Sharp  v.  Railroad,  106-308. 

Section  not  suspended. — This  provision  is  not  repealed  or  modified  by  the 
"act  suspending  The  Code,"  i868-'9,  ch.  76.  Hervey  v.  Edmunds, 
68-243.. 

Sec.  571*    St  at  em  ent  i  n  writin  g,  a  n  d  form  th  ereof.    C.  C,  P., 
s.  320. 

A  statement  in  writing  must  be  made,  signed  by  the 
defendant  and  verified  by  his  oath,  to  the  following  effect: 

(i)  It  must  state  the  amount  for  which  judgment  may  be 
entered,  and  authorize  the  entry  of  judgment  therefor; 

(2)  If  it  be  for  money  due,  or  to  become  due,  it  must 
state  concisely  the  facts  out  of  which  it  arose,  and  must 
show  that  the  sum  confessed  therefor  is  justly  due,  or  to 
become  due; 

(3)  If  it  be  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  it  must  state  concisely  the 
facts  constituting  the  liability,  and  must  show  that  the 
sum  confessed  therefor  does  not  exceed  the  same. 

Beqnisites. — A  judgment  confessed  by  the  guardian  of  one  who  is  non 
compos  mentis^  if  the  statement  required  by  this  section  is  verified  by  the 
guardian,  in  the  absence  of  fraud,  is  not  irregular.     McAden  v.  Hooker, 

74-24. 

A  judgment  confessed  under  this  section  must  contain  a  concise,  veri- 
fied statement  of  the  facts  and  transactions  out  of  which  the  indebted- 
ness arose.  A  mere  statement  that  the  defendant  is  indebted  to  the 
plaintiff  in  a  certain  sum  *•  arising  from  the  acceptance  of  a  draft,'* 
setting  out  a  copy  thereof,  is  not  sufficient.  Davidson  v.  Alexander, 
84-621. 

Where  the  affidavit  of  the  debtor  set  out  that  he  was  justly  indebted 
to  the  judgment  creditor  in  a  certain  amount,  but  did  not  embrace  the 
account  which  was  filed,  this  was  not  a  compliance  with  the  statute,  and 
the  judgment  was  void.     Davenport  v.  Leary,  95-203. 

The  requirements  of  this  section  must  be  strictly  observed.  Sharp  v. 
Railroad,  106-308. 
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Sec,  572,    Judgment  and  exeaUioti*    C*  C^  P.,  s»327» 

The  statement  may  be  filed  with  the  clerk  of  the  superior 
court  of  the  county  in  which  the  defendant  resides,  or,  if 
he  does  not  reside  in  the  state,  of  some  county  in  which  he 
has  property.  The  clerk  shall  indorse  upon  it  and  enter 
on  his  judgment  docket  a  judgment  of  the  court  for  the 
amount  con^ssed,  with  three  dollars  costs,  together  with 
disbursements.  The  statement  and  affidavit,  with  the  judg- 
ment indorsed,  shall  thenceforth  become  the  judgment-roll. 
Executions  may  be  issued  and  enforced  thereon  in  the  same 
manner  as  upon  judgments  in  other  cases  in  such  courts. 
When  the  debt  for  which  the  judgment  is  recovered  is  not 
all  due,  or  is  payable  in  installments,  and  the  installments 
are  not  all  due,  the  execution  may  issue  upon  such  judg- 
ment for  the  collection  of  such  installments  as  have  become 
due,  and  shall  be  in  the  usual  form,  but  shall  have  indorsed 
thereon  by  the  attorney  or  person  issuing  the  same  a  direc- 
tion to  the  sheriff  to  collect  the  amount  due  on  such  judg- 
ment, with  interest  and  costs,  which  amountshall  be  stated, 
with  interest  thereon,  and  the  costs  of  said  judgment. 
Notwithstanding  the  issue  and  collection  of  such  execution, 
the  judgment  shall  remain  as  security  for  the  installments 
thereafter  to  become  due,  and  whenever  any  further  install- 
ment becomes  due,  execution  may  in  like  manner  be  issued 
for  the  collection  and  enforcement  of  the  same. 


CHAPTER  THREE. 


OFFER  OF   THE   DEFENDANT  TO   COMPROMISE   THE 
WHOLE  OR  A  PART  OF  THE  ACTION. 


Section. 

573«  Offer  of  compromise. 

574.  Effect  of  compromises  in  gen- 

eral. 

575.  Defendant  may  offer  to  liqui- 

date    damages     condition- 
ally. 


Section. 

576.  Effect  of  acceptance  or  refu- 

sal of  offer, 

577.  In   trespass  upon   real   prop- 

erty, defendant  may  dis- 
claim title  and  plead  ten- 
der in  bar. 
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Sec,  57s.    Offer  of  compromise^    C  C.  P.,  s.  328. 

The  defendant  at  any  time  before  the  trial  or  verdict, 
may  serve  upon  the  plaintiff  an  offer  in  writing  to  allow 
judgment  to  be  taken  against  him  for  the  sum  or  property, 
or  to  the  effect  therein  specified  with  costs.  If  the  plaintiff 
accept  the  offer,  and  give  notice  thereof  in  writing  within 
ten  days,  he  may  file  the  summons,  complaint,  and  offer, 
with  an  affidavit  of  notice  of  acceptance,  and  the  clerk 
must  thereupon  enter  judgment  accordingly.  If  the  notice 
of  acceptance  be  not  given,  the  offer  is  to  be  deemed  with- 
drawn, and  cannot  be  given  in  evidence;  and  if  the  plain- 
tiff fail  to  obtain  a  more  favorable  judgment  he  cannot 
recover  costs,  but  must  pay  the  defendant's  costs  from  the 
time  of  the  offer;  and  in  case  the  defendant  shall  set  up  a 
counterclaim  in  his  answer  to  an  amount  greater  than  the 
plaintiff's  claim,  or  sufficient  to  reduce  the  plaintiff's 
recovery  below  fifty  dollars,  then  the  plaintiff  may  serve 
upon  the  defendant  an  offer  in  writing,  to  allow  judgment 
to  be  taken  against  him  for  the  amount  specified  or  to 
allow  said  counterclaim  to  the  amount  specified,  with  costs. 
If  the  defendant  accept  the  offer,  and  give  notice  thereof  in 
writing  within  ten  days,  he  may  enter  judgment  as  above 
for  the  amount  specified,  if  the  offer  entitle  him  to  judg- 
ment, or  if  the  amount  specified  in  said  offer  shall  be 
allowed  him  in  the  trial  of  the  action.  If  the  notice  of 
acceptance  be  not  given,  the  offer  is  to  be  deemed  with- 
*  drawn,  and  cannot  be  given  in  evidence;  and  if  the  defend- 
ant fail  to  recover  a  more  favorable  judgment,  or  to  estab- 
lish his  counterclaim  for  a  greater  amount  than  is  specified 
in  said  offer,  he  cannot  recover  costs,  but  must  pay  the 
plaintiff's  costs  from  the  time  of  the  offer. 

Offer  most  be  made  by  all  the  defendants. — An  offer  to  compromise  a  suit 
under  this  section  must  be  made  by  all  the  defendants,  or  by  their  com- 
mon attorney.     Williamson  v.  Canal  Company,  84-629. 

In  action  fbr  damages  ibr  conversion. —In  an  action  to  recover  damages  for 
the  conversion  of  personal  property,  the  defendant  has  no  right  to  force 


620  CLARK'S   CODE   OF   CIVIL   PROCEDURE. 

the  plaintiff  to  accept  the  property,  for  the  conversion  of  which  he  is 
sued,  or  pay  costs;  nor  would  defendant  have  such  ri^ht  in  an  action  of 
claim  and  delivery,  unless  the  tender  of  the  property  is  accompanied  by 
a  proposal  to  pay  an  amount  as  damages  not  less  than  that  ultimately 
assessed  by  the  jury.     Stephens  v.  Koonce,  103-266. 

Sec,  57 -i:.    Effect  of  compromises  in  general.    J S7 4-^5 9  c. 
178,9.1. 

In  all  claims,  or  money  demands,  of  whatever  kind,  and 
howsoever  due,  where  an  agreement  shall  have  been  or  shall 
be  made  and  accepted  for  a  less  amount  than  that  demanded 
or  claimed  to  be  due,  in  satisfaction  thereof,  the  payment  of 
such  less  amount  according  to  any  such  agreement  in  com- 
promise of  the  whole,  shall  be  a  full  and  complete  discharge 
of  the  same. 

EiFect  of  compromifle. — An  agreement  to  take  part  of  a  debt  in  payment 
of  the  whole  was  nudum  pactufn  before  the  adoption  of  this  section 
(i874-'5,  ch.  178).  Fickey  v.  Merrimon,  79-585;  Coppersmith  v.  Wil- 
son, 104-28. 

The  acceptance  by  a  judgment  creditor  of  a  promissory  note  upon  a 
third  person  in  satisfaction  of  the  judgment,  is  a  discharge  of  the  judg- 
ment, although  the  note  is  for  a  less  amount  than  the  judgment.  Currie 
V.  Kennedy,  78-91. 

The  payment  and  acceptance  of  a  less  sum  than  is  actually  due,  in 
compromise  of  the  whole  debt,  is  a  complete  and  valid  discharge,  under 
this  section.  And  this  is  so,  although  the  debt  compromised  was  one 
contracted  and  reduced  to  judgment  before  this  section  became  the  law, 
if  the  compromise  was  made  after  it  was  enacted.  Jones  v.  Mizell,  104-9; 
Koonce  v.  Russell,  103-179;  Tiddy  v.  Harris,  101-589. 

Act  conBtltntionaL — As,  under  this  section,  the  payment  of  a  less  sum, 
where  a  greater  is  due,  is  not  a  discharge,  unless  voluntarily  accepted 
as  a  compromise  by  the  creditor,  the  section  is  not  in  conflict  with  art. 
I,  8  10,  constitution  United  States,  in  its  application  to  pre-existing  con- 
trac^ts.     Koonce  v.  Russell,  103-179. 

Conditional  compromise. — Where  one  pays  a  certain  sum  upon  a  con- 
tested debt  in  compromise  thereof,  in  case  it  shall  afterwards  be  estab- 
lished, a  finding  of  the  jury  that  it  never  existed,  will  entitle  the  payer 
to  a  judgment  of  restitution  of  the  sum  paid.     Fickey  v.  Mernmon, 

79-585. 

Sec.  i>75.    Defendant  "may  offer  to  liquidaie  itamages  con. 
{lUionailg.    C.  C.  P.,  8.  32tP. 

In  an  action  arising  on  contract,  the  defendant  may,  with 
his  answer,  serve  npon  the  plaintiff  an  offer  in  writing, 
that  if  he  fails  in  his  defence,  the  damages  be  assessed  at  a 
specified  sum;  and  if  the  plaintiff  signify  his  acceptance 
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thereof  in  writing,  ten  days  before  the  trial,  and  on  the 
trial  have  a  verdict,  the  damages  shall  be  assessed  accord- 
ingly. 

Sec.  57 ^i.    Effect  of  acceptance  or  refusal  of  offer*    C.  C  P., 
8.  330. 

If  the  plaintiff  does  not  accept  the  offer,  he  shall  prove 
his  damages,  as  if  it  had  not  been  made,  and  shall  not  be 
permitted  to  give  it  in  evidence.  And  if  the  damages 
assessed  in  his  favor  shall  not  exceed  the  sum  mentioned  in 
the  offer,  the  defendant  shall  recover  his  expenses  incurred 
in  consequence  of  any  necessary  preparation  or  defence  in 
respect  to  the  question  of  damages.  Such  expense  shall 
be  ascertained  at  the  trial. 

Sec*  677*    Tn  trespass  upon  real  property,  defendant  tnay 
tiisclaifn  title  and  plead  tender  in  bar,  It»  C,  c»  31^  s,  70* 

17 15,  c.  2,  s.  7. 

In  actions  of  trespass  upon  real  estate,  wherein  the 
defendant  in  his  answer  shall  disclaim  to  make  any  title  or 
claim  to  the  lands  on  which  the  trespass  is  by  the  complaint 
supposed  to  be  done,  and  the  trespass  be  by  negligence  or 
involuntary,  the  defendant  shall  be  permitted  to  make  a 
disclaimer,  and  that  the  trespass  was  by  negligence  or 
involuntary,  and  a  tender  or  offer  of  sufficient  amends  for 
snch  tresspass;  whereupon,  or  upon  some  of  them  the 
plaintiff  shall  join  issue,  and  if  the  issue  be  found  for  the 
defendant,  or  if  the  plaintiff  shall  be  nonsuited,  he  shall  be 
barred  from  the  said  action  and  all  other  suits  concerning 
the  same. 

TreBpass  in  ignorance  of  Ijonndary,  and  disclaimer. — Where  a  person  occu- 
pying land  adjoining  another,  and  in  ignorance  of  the  true  boundary, 
trespass  upon  the  land  of  the  adjacent  owner,  but  disclaims  title,  and 
tenders  reasonable  amends  before  suit  brought,  he  is  protected  by  this 
section  agaiust  any  liability.     Blackburn  v.  Bowman,  46-441. 
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CHAPTER  FOUR. 


ADMISSION  OR  INSPECTION  OF  WRITINGS. 


Section  578.     Inspection  and  copy  of  books,  papers,  and  documents, 

how  obtained. 

Sec,  57 8 n  Inspection  and  copy  of  hookSf  papers  ami  doen^ 
tnents,  how  obtained.  R.  C;  c«  31,  8, 82*  It*  8.9  c.  31,  a.  80. 
1821,  c.  1095.    1828,  c.  7.    C.  C.  JP,  s.  331. 

,  Either  party  may  exhibit  to  the  other,  or  to  his  attorney, 
at  any  time  before  the  trial,  any  paper  material  to  the  action, 
and  request  an  admission  in  writtng  of  its  genuineness.  If 
the  adverse  party,  or  his  attorney,  fail  to  give  the  admission 
within  four  days  after  the  request,  and  if  the  party  exhib- 
iting the  paper  be  afterwards  put  to  expense  in  order  to 
prove  its  genuineness,  and  the  same  be  finally  proved  or 
admitted  on  the  trial,  such  expense  to  be  ascertained  at  the 
trial,  shall  be  paid  by  the  party  refusing*  the  admission, 
unless  it  appear  to  the  satisfaction  of  the  court  that  there 
were  good  reasons  for  the  refusal.  The  court  before  which 
an  action  is  pending,  or  a  judge  thereof,  may,  in  their  dis- 
cretion, and  upon  due  notice,  order  either  party  to  give  to 
the  other,  within" a  specified  time,  an  inspection  and  copy, 
or  permission  to  take  a  copy,  of  any  books,  papers,  and 
documents  in  his  possession  or  under  his  control,  contain- 
ing evidence  relating  to  the  merits  of  the.  action  or  the 
defence  therein.  If  compliance  with  the  order  be  refused, 
the  court,  on  motion,  may  exclude  the  paper  from  being 
given  in  evidence,  or  punish  the  party  refusing,  or  both. 

Motion  to  nonsuit  plaintilT  ibr  fidlnre  to  prodnoe  booki  and  papera.  — A  motion 
to  nonsuit  a  plaintiff  for  not  producing  books  or  papers,  according  to 
the  provisions  of  this  section,  cannot  be  made,  unless  a  previous  order 
of  the  court  has  been  obtained  for  the  production  of  such  books  or 
papers.     Graham  v.  Hamilton,  25-381. 
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Affldarit  not  necessary. — Under  the  present  statute  (The  Code,  H  578  and 
1373)1  no  affidavit  is  necessary  in  order  to  get  an  order  for  the  produc- 
tion of  papers  in  the  possession  of  the  adverse  party,  but  the  court  now 
has  power,  on  motion  and  due  notice,  to  require  the  production  of  papers 
or  books  which  contain  evidence  pertinent  to  the  issue.  McDonald  v. 
Carson,  95-377- 

Due  notice. — Due  notice,  under  this  section,  is  notice  sufficient  to  enable 
the  party  to  have  the  document  present  when  called  for.  McDonald  v. 
Carson,  95-377- 

Admission  in  writing  of  gennineness  of  paper. — An  admission  in  writing, 
under  this  section,  that  a  letter  is  genuine,  does  not  preclude  comments 
by  counsel  as  to  the  truth  of  its  contents.    Knight  v.  Houghtalling,  85-17. 

Powers  of  the  court. —Where,  in  an  action  of  ejectment,  the  plaintiff's 
lessor  claims  title  under  a  deed  which  is  in  the  possession  of  the  defend- 
ant, who  claims  a  right  to  it  by  virtue  of  an  endorsement  upon  it,  the 
court  can  order  the  production  of  the  deed  for  inspection,  but  cannot 
order  its  registration  before  the  question  of  the  aefendant's  alleged 
equitable  ri|;ht  to  it  by  virtue  of  the  endorsement  has  been  tried  and 
decided  against  him.     Linker  v.  Benson,  67-150. 

The  courts  have  power  to  require  the  production  of  documents  and 
private  writings  containing  evidence  pertinent  to  the  issue.  McLeod  v. 
Bullard,  84-515. 

The  court  has  the  power,  by  virtue  of  §J  578  and  1373  of  The  Code,  to 
order  the  production  of  proper  papers,  pertinent  to  an  issue  to  be  tried 
and  in  the  possession  of  the  opposite  party.    McDonald  v.  Carson,  94-497. 

An  order  to  produce  papers  will  be  granted,  when. — In  an  action  upon  a 
bond,  the  court,  on  affidavit  that  the  bond  is  believed  to  be  a  forgery, 
may,  at  the  appearance  term,  order  the  plaintiff  to  file  the  instrument 
for  such  time  as  the  court  may  think  proper  in  the  clerk's  office  for  the 
inspection  of  the  defendant.     McGibbony  v.  Mills,  35-163. 

A  petition  or  motion  supported  by  affidavit  will  be  sustained  for  an 
inspection  and  copy  of  the  books  of  an  adverse  party,  where  it  is  made 
to  appear  that  the  party  applying  for  the  order  cannot  obtain  the  informa- 
tion sought  otherwise  than  by  such  inspection.    Justice  v.  Bank,  83-8. 

Where  an  administrator,  as  bank  cashier,  kept  his  intestate's  accounts, 
an  order  to  produce  the  books  of  the  bank  is  proper.  Commissioners  v. 
Lemly,  85-341. 

The  production  of  papers  containing  evidence  relating  to  the  merits 
of  an  action  will  be  ordered  by  the  court,  and,  when  produced,  they  are 
competent  evidence  for  all  legitimate  purposes.   Austin  v.  Secrest,  91-214. 

Where  the  examination  of  the  debtor  shows  that  his  books  of  account 
contain  evidence  material  to  the  investigation  he  should  be  required  to 
produce  them.     Coates  v.  Wilkes,  92-376. 

Order  granted  befbre  complaint  filed. — A  court  cannot  order  the  produc- 
tion of  papers  by  the  defendant  on  the  application  of  the  plaintiff, 
where  no  declaration  has  been  filed.     Branson  v.  Fentress,  35-165. 

The  order  will  be  granted  before  the  complaint  has  been  filed,  when 
it  is  averred  by  the  applicant,  and  not  denied  by  the  opposing  party, 
that  such  discovery  is  necessary  to  enable  the  plaintiff  to  state  with 
accuracy  the  facts  upon  which  his  case  is  founded.  Justice  v.  Bank,  83-8. 

Answer  to  rule  to  produce  papers. — Where  a  rule  has  been  served  on  a 
party  to  produce  a  certain  letter,  an  affidavit  of  the  party  that  he  had 
not  seen  the  letter  since  he  sent  it — that  he  had  not  knowingly  destroyed 
it — and  had  made  diligent  search  and  could  not  find  it — is  a  sufficient 
answer  to  warrant  a  discharge  of  the  rule.     Fuller  v.  McMillan,  44-206. 
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Paper  most  be  produced,  or  absence  aooonnted  ibr. — A  negotiable  instru- 
ment, the  execution  of  which  is  admitted  in  the  answer,  must  be  pro- 
duced on  the  trial  or  accounted  for.    Morrow  v.  AUman,  65-508. 

Contents  of  paper  proved  by  parol,  when. — The  contents  of  a  paper- writing 
cannot  be  proved  by  parol,  unless  notice  has  been  given  to  the  adverse 
party,  who  has  it  in  possession,  to  produce  it  on  the  trial.  And  this  is 
so,  notwitlistanding  such  paper-writing  is  a  will  proven  and  recorded 
according  to  law,  but  the  record  of  which  has  been  destroyed  by  the 
burning  of  the  court-house  whfere  it  was  deposited.  Murchison  v. 
McLecS,  47-239. 

Appeal  from  order  discharging  rule  to  produce  papers. — ^The  supreme  court 
will  not  pass  upon  the  propriety  of  an  order  discharging  a  rule  for  the 
production  of  papers,  unless  the  facts  are  stated,  by  the  court  below, 
upon  which  the  application  is  based.  An  affidavit  filed  in  the  court 
below  is  not  such  statement,  but  is  only  evidence  offered  to  enable  that 
court  to  find  the  facts.     Maxwell  v.  McDowell,  50-391. 

Where  party  fails  to  avail  himself  of  this  section. — When  the  court  foand 
as  a  fact  that  the  defendant  executor  for  eleven  years  resisted  payment 
of  the  debts  sued  on,  because  he  doubted  the  genuineness  of  the 
acknowledgment  or  new  promise,  set  up  by  the  plaintiff  in  reply  to 
defendant's  plea  of  statute  of  limitations,  as  the  defendant  might  have 
had  an  inspection  of  the  paper  containing  such  alleged  promise,  there 
was  an  unreasonable  delay  of  payment,  and  the  defendant  was  liable 
for  costs.     Long  v.  Oxford,  104-408. 

See,  also,  The  Code,  \  1373. 


CHAPTER  FIVE. 
EXAMINATION  OF  PARTIES. 

Section.  i  Section. 

579.  Action    for    discovery    abol-  ,  584.  Effect  of  refusal  to  testify. 

ished.  585.  Testimony    of   a    party    not 

580.  A  party    may    be    examined   I  responsive  to  the  inquiries 

as  a  witness  except   in  cer-  ,  may  be  rebutted  by  the  oath 

tain  cases.  '      of  the  party  calling  him. 

581.  Such    examination    also    al-      586.  Persons   for  whom  action   is 

lowed  before  trial.  j  brought  or  defended  may 

582.  Party,  how  compelled  to  at-  be  examined. 

tend.  587.  Examination    of    co-plaintiff 

583.  Testimony  of   party  may  be  or  co-defendant. 

rebutted.  588.  Husband  and  wife  witnesses. 

Sec,  JiTO,    Action  for  discoveryyiboiished.    C*  C  P.,  «.  S32m 

No  action  to  obtain  discovery  under  oath,  in  aid  of  the 
prosecution  or  defence  of  another  action,  shall  be  allowed,  nor 
shall  any  examination  of  a  party  be  had,  on  behalf  of  the 
adverse  party,  except  in  the  manner  prescribed  by  this 
chapter. 
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Testimony  songlit  must  be  that  of  a  person  interested  in  the  action. — This 
eection  authorizes  only  the  examination  of  parties  to  the  action,  or  of 
those  interested  in  it.     Strudwick  v.  Brodnax,  83-401. 

Effect  of  this  section. — This  section  abolishes  the  action  to  obtain  dis- 
covery under  oath,  and  substitutes  for  it  a  remedy  in  harmony  with  The 
Code  system  by  allowing  a  party,  in  support  of  the  allegations  of  his 
complaint,  or  of  a  cross-action  set  up  in  a  counterclaim,  after  eliciting 
admissions  from  his  adversary  by  verifying  his  pleadings,  to  examine 
such  adversary  party,  as  to  facts  within  his  peculiar  knowledge,  both 
before  and  at  the  trial  of  the  action.     Helms  v.  Green,  105-251. 

Pending  removal  of  a  canse  from  one  connty  to  another. — Pending  the 
removal  of  a  cause  from  one  county  to  another,  and  before  the  deposit 
of  the  transcript,  proceedings  under  this  section  can  be  had  before  the 
clerk  of  either  county.     Commissioners  v.  Lemly,  85-341. 

Sec.  580,  A  part//  tmiy  be  examined  as  a  witnetts  except  in 
certain  cases.  C.  C.  JP.,  s.  S3:i.  1879,  c.  183.  1883,  c. 
310,  ss.  1,  2.    1885,  c.  301,  ss.  1,  2. 

A  party  to  an  action  may  be  examined  as  a  witness  at 
the  instance  of  the  adverse  party,  or  of  any  one  of  several 
adverse  parties,  and  for  that  purpose  may  be  compelled,  in 
the  same  manner  and  subject  to  the  same  rules  of  exami- 
nation as  any  other  witness,  to  testify,  either  at  the  trial  or 
conditionally  or  upon  commission:  Provided^  no  person 
who  is  or  shall  be  a  party  to  an  action  founded  on  a  judg- 
ment rendered  before  the  first  day  of  August,  one  thousand 
eight  hundred  and  sixty-eight,  or  on  any  bond  executed 
prior  to  said  date,  or  the  assignor,  endorser  or  any  person 
who  has  at  the  time  of  the  trial,  or  ever  has  had,  any  inter- 
est in  such  judgment  or  bond,  shall  be  a  competent  witness 
on  the  trial  of  such  action,  but  this  proviso  shall  not  apply 
to  the  trial  of  any  action  commenced  before  the  first  day  of 
August,  one  thousand  eight  hundred  and  sixty-eight,  nor 
to  the  trial  of  any  action  in  which  the  defendant  therein 
relies  upon  the  plea  of  payment  in  fact,  orpleads  a  counter- 
claim and  also  introduces  himself  as  a  witness  to  establish 
the  truth  of  such  plea,  but  in  all  such  cases  the  rules  of 
evidence  as  contained  in  this  Code  shall  prevail.  In  all 
actions  now  pending  or  which  may  be  hereafter  instituted 
upon  judgments  rendered  before  the  first  day  of  August, 
40 
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one  thousand  eight  hundred  and  sixty-eight,  or  upon  any 
bond  or  promissory  note  under  seal  executed  prior  to  said 
date,  wherein  a  reference  has  been  or  may  be  ordered  by 
the  court  to  ascertain  the  condition  or  state  of  the  assets 
belonging  to  the  estate  of  any  deceased  debtor  in  the  hands 
of  his  administrator  or  executor,  who  is  or  may  be  defend- 
ant in  such  actions,  it  shall  be  competent  for  the  defendant 
administrator  or  executor  of  such  deceased  debtor  to  tes- 
tify and  be  examined  as  a  witness  in  his  own  behalf  con- 
cerning his  administration  upon  the  estate  of  his  intestate 
or  decedent.  When  in  such  cases  the  defendant  a'dmin- 
istrator  or  executor  shall  have  testified  or  been  examined 
as  a  witness  in  his  own  behalf,  it  shall  also  be  competent 
for  the  plaintiff  to  testify  and  be  examined  in  the  same  in 
regard  to  such  administration. 

Note. — All  that  part  of  this  section  after  the  word  "prevaU"  in  line 
twenty  was  added  by  ch.  361,  acts  1885. 

Adverse  party  may  be  cross-examined. — Where  the  judgment  debtor  is 
examined,  the  creditor  does  not  make  him  his  witness,  but  may  cross- 
examine  and  contradict  him.  The  provision  in  The  Code,  allowing  the 
examination  of  parties  to  actions,  takes. the  place  of  the  bill  for  dis- 
covery in  the  former  system  of  procedure.     Coates  v.  Wilkes,  92-376. 

TUs  section  applies  wbere  botb  parties  are  living. — This  section  applies  to 
cases  where  both  parties  are  living,  and  does  not  interfere  with  the  ope- 
rations of  i  590.     Waddell  v.  Swaun,  91-105. 

In  actions  for  divorce  amensa  et  thoro. — Quote,  are  not  the  parties  in  an 
action  for  divorce,  a  mensa  et  thoro,  competent  and  compellable  wit- 
nesses against  each  other,   except  as  to  adultery.     Taylor  v.  Taylor. 

76-433- 
See  ^?588  and  1351. 

Attorney. — The  compensation  to  which  an  attorney  will  be  entitled  for 
his  services  as  counsel  in  collecting  a  note  executed  before  1868,  does 
not  give  him  such  an  interest  in  the  note  as  to  render  him  an  incompe- 
tent witness  under  this  section.     Grant  v.  Hughes,  96-177. 

The  "proviso  "  (act  of  1879,  c.  183)  construed.— Under  the  act  of  1879, 'ch. 
183,  it  is  not  admissible  for  the  plaintiff  to  prove  by  his  own  oath,  or  to 
examine  the  defendant  to  prove  the  non-payment  of  a  bond  in  suit  exe- 
cuted prior  to  August  r,  1868.     Cannon  v.  Morris,  81-139. 

The  act  of  1879,  ch.  183,  forbids  only  the  introduction  of  the  testimony 
of  parties  in  interest  to  rebut  the  presumption  of  payment  raised  bv 
time,  and  does  not  apply  where  a  surety  is  seeking  to  recover  out  of  his 

Principal  money  paid  by  him  since  1868  on  a  note  executed  before  that 
ate.     Smith  v.  Haynes,  82-448. 
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Under  chapter  183,  acts  1879,  a  party  to  a  note  under  seal  executed 
before  August  i,  1868,  is  incompetent  to  prove  payment  thereof.  Blue  v. 
Gilchrist,  84-239. 

Under  act  1879,  ch.  183,  a  party  to  an  action  on  a  bond  executed  prior  •* 
to  August  I,  1868,  is  an  incompetent  witness  to  maintain  or  defend  the 
suit    Jones  v.  Henry,  84-320;  Tabor  v.  Ward,  83-291;   Wilkerson'  v. 
Buchanan,  83-296;  Macy,  ex  parte^  83-63;  Cannon  v.  Morris,  81-139. 

The  effect  of  this  act  is  to  restore  all  the  common  law  rules  of  evidence, 
applicable  in  a  suit  on  a  bond  executed  prior  to  August  i,  1868.  Pugh 
V.  Grant,  86-39. 

This  applies  only  to  actions  upon  bonds  for  the  payment  of  money, 
and  does  not  apply  to  suits  upon  official  bonds.  Morgan  v.  Buuting, 
86-66. 

Semble^  that  under  this  act  the  plaintiff,  in  a  judgment  obtained  before 
August  I,  1868,  is  not  competent  to  prove  its  non-payment  in  a  motion 
for  leave  to  issue  execution.    Johnston  v.  Jones,  87-393. 

Note. — ^This  "proviso *'  was  amended  by  acts  1883,  ch.  310 (supra\  by 
permitting  the  defendant  to  prove  payment  in  fact  or  a  counterclaim. 

Amendment  of  1883,  ch.  310,  constmed. — The  plaintiff  is  not  a  competent 
witness  in  an  action  upon  a  bond  executed  pnor  to  Aueust',  1868,  except 
where  the  defendant  relies  upon  the  plea  of  payment  in  fact  or  upon  a 
counterclaim,  and  introduces  himself  as  a  witness  to  establish  the  truth 
of  such  plea.  Acts  of  1883,  ch.  310,  construed  by  Ashe,  J.  This  con- 
struction embraces  a  counterclaim,  which  is  in  the  nature  of  a  cross- 
action,  where  the  plaintiff  relies  upon  payment  in  fact.  Brown  v.  Cooper, 
89-237;  Simpson  v.  Simpson,  107-552. 

In  an  action  to  rescind  a  contract  for  fraud  in  falsely  representing  a 
bond  executed  prior  to  August  i,  1868,  to  be  unpaid,  the  obligor  is  a 
competent  witness  to  prove  that  it  has  been  paid.  The  proviso  in  this 
section  only  applies  to  actions  founded  on  the  bond.  Borden  v.  Gulley, 
92-127. 

An  administrator  of  a  deceased  debtor  who  is  a  defendant,  is  incom- 
'  petent  to  testify  to  any  admissions  which  he  may  have  heard  his  intes- 
tate make  in  regard  to  the  non-payment  of  a  bond  executed  prior  to 
August  I,  1868.  Smith  v.  Smith,  97-27,  Compare  Haliburton  v.  Car- 
son, 100-99. 

If  a^/Ma/ payment  is  relied  upon,  the  prohibition  of  the  competency 
of  parties  in  interest  as  witnesses  does  not  apply;  aliter^  where  the  stat- 
ute oi presumption  of  payment  is  invoked.     Alston  v.  Hawkins,  105-3. 

See  \\  588,  589  and  590,  post,  and  The  Code,  \  1351. 

Note. — This  section  originally  contained  only  the  first  six  lines,  and 
merely  made  a  party  to  an  action  compellable  to  testify  at  the  instance 
of  the  adverse  party.  The  ** proviso"  (acts  1879,  ch.  183)  modified  this 
by  rendering  incompetent,  as  a  witness,  any  party  to  an  action  on  a 
judgment  rendered  prior  to  ist  August,  1868,  or  on  a  bond  executed 
before  that  date.  Acts  1883,  ch.  310,  modified  the  proviso  to  render 
incompetent  all  who  have  at  the  trial,  or  ever  have  had,  any  interest  in 
such  judgment  or  bond,  but  exempting  from  the  proviso  all  actions 
bej^un  before  August  i,  1S68,  and  all  actions  in  which  the  defendant 
relies  on  the  plea  of  payment  in  fact,  or  pleads  a  counterclaim,  and  per- 
mitting such  defendant  to  be  introduced  to  establish  such  plea.  Acts 
1885,  ch.  361,  further  renders  competent  the  personal  representative, 
when  sued  on  a  judgment  rendered  or  bond  executed  prior  to  August  i, 
1868,  and  a  reference  is  ordered  to  state  an  account  of  the  estate  in  his 
•  hands,  to  testify  concerning  his  administration  of  the  estate. 
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Sec,  JSSl*    Such  examination  eUso  ail<nved  be/ore  trial,    C* 
C.  P.,  3.  3:i4, 

The  examination,  instead  of  being  had  at  the  trial,  as 
provided  in  the  preceding  section,  may  be  had  at  any  time 
^before  the  trial,  at  the  option  of  the  party  claiming  it, 
before  a  judge  or  clerk  of  the  court,  on  a  preyious  notice  to 
the  party  to  be  examined,  and  any  other  adverse  party,  of 
at  least  five  days,  unless  for  good  cause  shown  the  judge 
shall  order  otherwise.  But  the  party  to  be  examined  shall 
not  be  compelled  to  attend  in  any  county  other  than  that 
of  his  residence,  or  where  he  may  be  served  with  a  sum- 
mons for  his  attendance. 

Sec,  i$82*    Bartyf  how  contpefled  to  attend,    C.  C»  P.,  s,  335. 

The  party  to  be  examined,  as  in  the  preceding  section 

provided,  may  be  compelled  to  attend  in  the  same  manner 
as  a  witness  who  is  to  be  examined  conditionally  ;  and  the 
examination  shall  be  taken  and  filed  by  the  judgfe  or  clerk 
in  like  manner,  and  may  be  read  by  either  party  on  the 
trial. 

Sec,  583,    Testimony  of  party  maybe  rebutted,    C  C-  JP.,  s» 

3:ui. 

* 

The  examination  of  the  party  thus  taken  may  be  rebutted 
by  adverse  testimony. 

May  be  rebutted. — Such  deposition  may  be  rebutted,  on  the  trial,  by 
adverse  testimony.     Hudson  v.  Jordan,  108-10. 

A  party  may  lead,  contradict  or  discredit  the  adverse  party  when  sum* 
moned  as  his  witness.  Coates  v.  Wilkes,  92-376,  overruling  Strudwick 
V.  Brodnax,  83-401. 

Sec,  584:.    Effect  of  refasfU  to  testify,    C.  C.  P.,  8,  337. 

If  a  party  refuses  to*  attend  and  testify,  as  in  the  four 

preceding  sections  provided,  he  may  be  punished-as  for  a 

contempt,   and   his   complaint,   answer  or   reply  may  be 

stricken  out. 

Sec,  5S5,    Testitnony  of  a  party  not  responsive  to  the  inqui^ 
vies  may  be  rebutted  by  the  o€ith  of  the  party  caUing  him\ 

(/•  C/»  -■  •»  S,  3*Jcf, 

A  party  examined  by  an  adverse  party,  as  in  this  chapter 
provided,  may  be  examined  on  his  own  behalf,  subject  to 
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the  same  rules  of  examination  as  other  witnesses;  but  if  he 
testify  to  any  new  matter,  not  responsive  to  the  inquiries 
put  to  him  hy  the  adverse  party,  or  necessary  to  explain  or 
qualify  his  answers  thereto,  or  discharge  when  his  answers 
would  charge  himself,  such  adverse  party  may  oflFer  himself 
as  a  witness  on  his  own  behalf  in  respect  to  such  new  mat- 
ter, subject  to  the  same  rules  of  examination  as  other  witr 
nesses,  and  shall  be  so  received. 

Sec,  586*    Persons  for  whotn  action  is  brought  or  defended 
may  he  examined*    C.  C  jP.,  8.  339, 

A  person  for  whose  immediate  benefit  the  action  is  prose- 
cuted or  defended,  though  not  a  party  to  the  action,  may 
be  examined  as  a  witness  in  the  same  manner  and  subject 
to  the  same  rules  of  examination  as  if  he  were  named  as  a 
party. 

Wbo  may  be  examined. — This  only  authorizes  the  examination  of  parties 
(in  interest  or)  to  the  action.     Strudwick  v.  Brodnax,  83-401 . 

Sec,  587 •     Examination  of  co-plaintiff  or  co-defendant* 
V.  C\r.,s.340. 

A  party  may  be  examined  on  behalf  of  his  co-plaintiff  or 
of  a  co-defendai*t  as  to  any  matter  in  which  he  is  not  jointly 
interested  or  liable  with  such  co-plaintiff  or  co-defendant, 
and  as  to  which  a  separate  and  not  joint  verdict  or  judg- 
ment can  be  rendered;  and  he  may  be  compelled  to  attend 
in  the  same  manner  as  at  the  instance  of  an  adverse  party, 
but  the  examination  thus  taken  shall  not  be  used  in  behalf 
of  the  party  examined.  And  whenever  one  of  several 
plaintiffs  or  defendants,  who  arc  joint  contractors  or  are 
united  in  interest,  is  examined  by  the  adverse  party,  the 
other  of  such  plaintiiBFs  or  defendants  may  offer  himself  as 
a  witness  to  the  same  cause  of  action  or  defence,  and  shall 
be  so  received. 

Ab  to  what  matters. — A  party  may  be  compelled  to  attend  court  and  be 
examined  in  behalf  of  a  co-plaintiff  or  a  co-defendant  "as  to  any  mat- 
ter in  which  he  is  not  jointly  interested  or  liable,"  etc.,  and  in  such  case 
he  is  entitled  to  pay  as  a  witness.     Penny  v.  Brink,  75-68. 
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See.  588*    Husband  and  wife  witnesses.    C*  €•  P««  s.  341. 
1806,  c.  4r0,  s.  2. 

In  any  trial  or  inquiry  in  any  suit,  action  or  proceeding 
in  any  court,  or  before  any  person  having,  by  law  or  con- 
sent of  parties,  authority  to  examine  witnesses  or  hear  evi- 
dence, the  husband  and  wife  of  any  party  thereto,  or  of  any 
person  in  whose  behalf  any  such  suit,  action  or  proceeding 
is  brought,  prosecuted,  opposed  or  defended,  shall,  except 
as  hereinafter  stated,  be  competent  and  compellable  to  give 
evidence,  as  any  other  witness,  on  behalf  of  any  party  to 
such  suit,  action  or  proceeding.  Nothing  herein  shall  ren- 
der any  husband  or  wife  competent  or  compellable  to  give 
evidence  for  or  against  the  other  in  any  criminal  action  or 
proceeding  (except  to  prove  the  fact  of  marriage  in  case  of 
bigamy),  or  in  any  action  or  proceeding  in  consequence  of 
adultery,  or  any  action  or  proceeding  for  divorce  on  account 
of  adultery  (except  to  prove  the  fact  of  marriage),  or  in 
any  action  or  proceeding  for  or  on  account  of  criminal  con- 
versation. No  husband  or  wife  shall  be  compellable  to 
disclose'  any  confidential  communication  made  one  to  the 
other  during  their  marriage. 

Husband  and  wife  competent  witnesses,  when. — Under  the  act  of  1866,  ch. 
43,  a  wife  was  not  a  competent  witness  for  her  husband;  but  it  is  other- 
wise under  this  section  of  The  Code.     Rice  v.  Keith,  63-319. 

In  a  suit  for  divorce  a  vinculo  mairiffionii,  the  plaintiff  (the  husband) 
is  a  competent  witness  to  prove  the  impotence  of  his  wife.  Prior  to  the 
first  day  of  July,  1872,  suits  for  divorce  were  properly  instituted  before 
the  superior  court  clerk,  but  since  that  date,  by  virtue  of  the  act  of 
i87i-*2,  ch.  192,  the  superior  court  in  term  time  alone  has  jurisdiction. 
Barringer  v.  Barringer,  69-179. 

Note. — Prior  to  this  section,  either  party  was  incompetent  to  pro\-e 
the  impotence  of  the  other.  State  v.  Pettaway,  10-623;  State  v.  Wilson, 
32-131;  State  V.  McDowell,  iox-734. 

Quaere,  whether,  in  an  action  for  divorce  a  mensa  ei  thoro,  the  parties 
thereto  are  not  competent  and  compellable  witnesses  to  give  evidence 
for  and  against  each  other,  except  as  to  adultery.     Taylor  v.  Taylor, 

76-433- 

In  an  indictment  against  the  w^ife  for  fornication  and  adultery  with 

another,  the  husband  is  competent  to  prove  her  marriage  to  him.     State 

V.  McDuffie,  107-885. 

Husband  and  wifis  not  competent  witnesses,  when. — At  common  law,  neither 
the  husband  nor  wife  is  allowed  to  prove  the  fact  of  access  or  non-access; 
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and  as  such  rule  is  founded  "  upon  decency,  morality  and  public  policy," 
it  is  not  changed  by  this  section,  allowing  parties  to  testify  in  their  own 
behalf.     Boykin  v.  Boykin,  70-262. 

In  an  action  for  divorce  for  alleged  adultery,  neither  the  husband  nor 
wife  is  a  competent  witness,  nor  shall  the  admissions  of  either  be  received 
to  prove  the  fact.     Perkins  v.  Perkins,  88-41. 

In  bastardy  proceedings. — The  wife  is  competent  to  prove  against  one 
charged  as  the  father  of  her  bastard  child  the  impossibility  of  access  by 
her  husband.     State  v.  McDowell,  101-734. 

Motion  Ibr  a  new  trial  in  divorce. — The  allowance  of  a  motion  to  vacate 
a  judgment  and  ^rant  a  new  trial,  for  newly  discovered  evidence,  and 
for  matters  occurring  since  the  trial  and  final  judgment,  under  the  super- 
visory power  and  e(][uitable  jurisdiction  of  the  supreme  court,  is  a  mat- 
ter of  sound  discretion,  in  the  exercise  of  which  the  court  will  be  gov- 
erned by  the  peculiar  circumstances  of  each  case.  Therefore,  when  in 
a  petition  for  divorce,  the  following  issue,  to-wit,  "Did  the  plaintiff 
commit  adultery?  "  etc.,  was  submitted  to  and  fouud  by  the  jury  against 
the  plaintiff,  and  final  judgment  was  rendered  against  him  in  such  peti- 
tion: Held^  that  the  court  would  not  set  aside  the  judgment  and  grant 
*a  new  trial,  upon  the  ground  that  the  principal  witness  who  testified  as 
to  the  adultery  of  the  plaintiff,  had  subsequently  been  convicted  of  per- 
jury, for  swearing  falsely  upon  the  trial  of  said  issue,  when  it  appeared 
that  the  principal  witness  for  the  prosecution,  upon  the  trial  of  the 
indictment  for  perjury,  was  the  plaintiff  and  petitioner,  who  made  the 
motion  to  vacate.     Home  v.  Home,  75-101. 


CHAPTER  SIX. 

EXAMINATION  OF  WITNESSES. 

Section. 


Section. 

589.  Interest  not  to  exclude  a  wit- 

ness. 

590.  When  party  may  be  examined 

and  when  not. 

591.  In    what    actions,    for    what 

sums,  and  within  what  time, 
book  accounts  may  be 
proved  by  a  party. 


592.  Book  accounts,    how   proved 

by  executors  and   aaminis- 
trators. 

593.  Copies    of  accounts    are  evi- 

dence,  unless   notice  given 
to  produce  original. 


Sec.  689,    Interest  not  to  exclude  a  witness.   C.  C.  /'., «.  342* 

No  person  offered  as  a  witness  shall  be  excluded  by  rea- 
son of  his  interest  in  the  event  of  the  action. 

Effect  of  this  section. — This  section  abolishes  the  common  law  incom- 
petency of  witnesses  on  account  of  interest  (with  the  restrictions  con- 
tained in  ^590),  except  in  the  special  cases  provided  for  ^J  580  and  588. 
Bunn  V.  Todd,  107-266. 
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Competent  witnesses  to  proye  will. — A  devisee  under  a  holograph  will  is 
a  competent  witness  to  prove  the  will.     Hampton  v.  Hardin,  88-592. 

One  who  attests  a  will  as  a  subscribing  witness  is  not  made  incompe- 
tent to  testify  to  the  execution  thereof,  by  reason  of  the  fact  that  he  is 
a  devisee  or  legatee.     Vester  v.  Collins,  101-114. 

Bastardy. — In  a  bastardy  proceeding,  a  party  can  be  examined  as  a 
witness  on  his  own  behalf.     State  v.  Mcintosh,  64-607. 

When  a  party  is  entitled  to  prove  his  ticket  as  a  witness. — Where  a  party 
is  examined  as  a  witness  in  his  own  behalf,  he  is  not  entitled  to  pay  ; 
but  if  he  is  compelled  to  attend  court  to  be  examined  in  behalf  of  a 
co-plaintifF  or  co-defendat  as  to  any  matter  in  which  he  is  not  jointly 
interested  or  liable,  he  is  entitled  to  pay  as  a  witness.     Penny  v.  Brink, 

75-68. 

Witness  having  no  interest. — In  an  action  involving  the  validity  of  a 
trust  deed,  where  the  trustor  is  dead  and  his  estate  insolvent,  the  son  of 
the  trustor  is  a  competent  witness  as  to  his  declarations  concerning  the 
trust.     Gidney  v.  Logan,  79-214. 

In  a  controversy  as  to  which  of  t^o  parties  was  the  grantee  in  a  lost 
deed,  the  grantor  standing  indifferent,  is  competent  to  testify  that  he 
made  the  deed  to  one  who  was  dead  at  the  time  of  the  trial.  Gregg  v.' 
Hill,  80-255. 

A  witness  who  neither  has  nor  has  had  any  interest  in  the  event  of  an 
action  is  not  disqualified  to  testify  as  to  a  communication  or  transaction 
between  him  ana  a  person  deceased,  whose  personal  representative  is  a 
party  to  the  action.     Allen  v.  Gilkey,  S6-64. 

See  a  588,  ante,  and  590,  591,  posi^  and  cases  cited. 

Se*\  590.     When  party  fnay  be  examined  and  when  not,    C\ 
C.  -P.,  s.  343. 

Upon  the  trial  of  an  action,  or  the  hearing  upon  the 
merits  of  a  special  proceeding,  a  party  or  a  person  inter- 
ested in  the  event,  or  a  person  from,  through  or  under 
whom  such  a  party  or  interested  person  derives  his  interest 
or  title  by  assignment  or  otherwise,  shall  not  be  examined 
as  a  witness  in  his  own  behalf  or  interest,  or  in  behalf  of  the 
party  succeeding  to  his  title  or  interest,  against  the  execu- 
tor, administrator  or  survivor  of  a  deceased  person,  or  the 
committee  of  a  lunatic,  or  a  person  deriving  his  title  or 
interest  from,  through  of  under  a  deceased  person  or  lunatic, 
by  assignment  or  otherwise,  concerning  a  personal  transac- 
tion or  communication  between  the  witness  and  the  deceased 
person  or  lunatic  ;  except  where  the  executor,  administra- 
tor, survivor,  committee  or  person  so  deriving  title  or  inter- 
est is  examined  in  his  own  behalf,  or  the  testimony  of  the 
lunatic  or  deceased  person  is  given  in  evidence  concerning 
the  same  transaction  or  communication. 
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Parties. — One  named  in  a  script  propounded  as  a  will,  though  named 
as  plaintiff  in  a  devisavil  vel  non,  may  be  examined  as  a  witness  for 
caveator  as  well  as  for  the  propounder.     Pannell  v.  Scogein,  53-408. 

Where  land  in  dispute  was  conveyed  in  trust  for  use,  for  the  congre- 
gation of  a  church:  f/eld,  a  member  of  the  congregation  is  not  disquali- 
fied as  a  witness,  under  this  section,  to  declarations  of  a  deceased  per- 
son; that  the  trustee  is  disqualified  as  such  witness;  and  the  declarations 
of  the  grantor  in  the  deed  are  not  admissible  for  the  plaintiff's  trustee, 
the  defendant  not  claiming  through  him,  nor  being  present  wheu  they 
were  made.     I^awrence  v.  Hyman,  79-209. 

The  propounders  and  caveators  to  a  will,  are  parties  to  a  proceeding 
to  establish  the  same  within  the  spirit  of  this  section.  Pepper  v.  Brough- 
ton,  80-251. 

One  who  is  a  party  to  a  suit,  though  in  his  corporate  capacity,  is  not 
competent  to  testify  ias  to  a  transaction  with  a  person  deceased.  Com'rs 
v.  Lash,  89-159 

A  witness  who  is  a  devisee  under  a  script  executed  in  January,  is  not 
competent  upon  trial  of  an  issue  devisavit  vel  non^  to  speak  of  conver- 
sations with  the  testator  tending  tq  impeach  a  script  executed  in  May 
thereafter.  As  the  last  may  be  found  to  be  a  revocation  of  the  will  pre- 
viously made,  such  witness  is  directly  interested  in  the  result  of  the 
issue,  as  to  which  of  the  two  is  the  will  of  the  testator.  Hathaway  v. 
Hathaway,  91-139. 

The  act  of  attesting  the  execution  of  a  will  is  not  such  a  "personal 
transaction"  with  the  deceased  as  is  contemplated  in  the  prohibition 
contained  in  this  section.  Such  witnesses  are  the  witnesses  of  the  law, 
not  of  the  parties.     The  Code,  ^  2147.     Vester  v.  Collins,  101-114. 

An  executor  or  administrator  cum  testamento  annexe,  who  is  also  a 
subscribing  witness  to  a  will,  is  competent  to  testify  to  the  execution 
thereof;  and  the  same  rule  applies  to  one  who  was  competent  at  the 
time  of  the  making  of  the  will,  but  subsequently  acquired  an  interest 
therein.     Ibid, 

The  nature  of  the  dieqnaliiying  interest. — The  incompetency  of  a  witness 
under  this  section  arises  where  he  has  an  interest  in  the  event  of  the 
suit,  or  may  avail  himself  of  the  benefit  of  a  verdict  in  support  of  his 
claim  in  a  future  action.     Williams  v.  Johnston,  82-288. 

An  interest  in  the  thing  in  controversy  does  not  disable  a  witness 
from  te.stifyin^  as  to  a  communication  with  one  deceased.  The  disquali- 
fying interest  is  one  in  the  event  of  the  action.  Mull  v.  Martin,  85-406; 
Bunn  V.  Todd,  107-266. 

Assignors  or  parties  having  had  an  interest,  which  has  ceased. — Where  a 
deed  of  trust  was  attacked  for  fraud,  and  the  trustor  was  offered  as  a 
witness  to  prove  that  there  was  an  agreement  between  him  and  the 
trustee  that  the  latter  should  hold  the  property  conveyed  until  the 
trustor  should  be  able  to  pay  the  debts 'secured  from  other  sources: 
Heidy  that  the  evidence  should  be  permitted  to  go  to  the  jury  for  what 
it  was  worth.  In  such  case,  the  trustee  having  died,  and  the  property 
having  been  conveyed  by  a  substituted  trustee  to  the  defendant,  the 
trustor  is  not  excluded  by  this  section  from  being  a  witness  for  the 
plaintiff,  who  also  claimed  title  through  him.     Isler  v.  Dewey,  67-93. 

The  fact  that  a  witness  was  at  one  time  the  agent  for  a  party  decease<l 
does  not  render  his  evidence  incompetent,  after  the  agency  has  ceased 
to  exist.     Murphy  v.  Ray,  73-588. 

Under  this  section  an  obligee  of  a  bond  is  not  a  competent  witness  to 
prove  any  transaction  between  himself  and  the  obligor,    when   such 
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Competent  witnesses  to  proye  will.  — A  devisee  under  a  holograph  will  is 
a  competent  witness  to  prove  the  will.     Hampton  v.  Hardin,  80-592 

One  who  attests  a  will  as  a  subscribing  witness  is  not  made  incompe> 
tent  to  testify  to  the  execution  thereof,  by  reason  of  the  fact  that  he  is 
a  devisee  or  legatee.     Vester  v.  Collins,  101-114. 

Bastudy. — In  a  bastardy  proceeding,  a  party  can  be  examined  as  a 
witness  on  his  own  behalf.     State  v.  Mcintosh,  64-607. 

When  a  party  is  entitled  to  prove  his  ticket  as  a  witness. — Where  a  party 
is  examined  as  a  witness  in  his  own  behalf,  he  is  not  entitled  to  pay  ; 
but  if  he  is  compelled  to  attend  court  to  be  examined  in  behalf  of  a 
co-plaintiff  or  co-defendat  as  to  any  matter  in  which  he  is  not  jointly 
interested  or  liable,  he  is  entitled  to  pay  as  a  witness.  Penny  v.  Brink, 
75-68. 

Witness  having  no  interest. — In  an  action  involving  the  validity  of  a 
trust  deed,  where  the  trustor  is  dead  and  his  estate  insolvent,  the  son  of 
the  trustor  is  a  competent  witness  as  to  his  declarations  concerning  the 
trust.     Gidney  v.  Logan,  79-214. 

In  a  controversy  as  to  which  of  t\yo  parties  was  the  grantee  in  a  lost 
deed,  the  grantor  standing  indifferent,  is  competent  to  testify  that  he 
made  the  deed  to  one  who  was  dead  at  the  time  of  the  trial.  Gregg  v.* 
Hill,  80-255. 

A  witness  who  neither  has  nor  has  had  any  interest  in  the  event  of  an 
action  is  not  disqualified  to  testify  as  to  a  communication  or  transaction 
between  him  and  a  person  deceased,  whose  personal  representative  is  a 
party  to  the  action.     Allen  v.  Gilkey,  86-64. 

See  J?  588,  ante,  and  590,  591,  posi^  and  cases  cited. 

Se«\  590.     When  party  may  be  examineii  and  when  not.    C\ 
C.  P.  9  s.  343. 

Upon  the  trial  of  an  action,  or  the  hearing  upon  the 
merits  of  a  special  proceeding,  a  party  or  a  person  inter- 
ested in  the  event,  or  a  person  from,  through  or  under 
whom  such  a  party  or  interested  person  derives  his  interest 
or  title  by  assignment  or  otherwise,  shall  not  be  examined 
as  a  witness  in  his  own  behalf  or  interest,  or  in  behalf  of  the 
party  succeeding  to  his  title  or  interest,  against  the  execu- 
tor, administrator  or  survivor  of  a  deceased  person,  or  the 
committee  of  a  lunatic,  or  a  person  deriving  his  title  or 
interest  from,  through  of  under  a  deceased  person  or  lunatic^ 
by  assignment  or  otherwise,  concerning  a  personal  transac- 
tion or  communication  between  the  witness  and  the  deceased 
person  or.  lunatic  ;  except  where  the  executor,  administra- 
tor, survivor,  committee  or  person  so  deriving  title  or  inter- 
est is  examined  in  his  own  behalf,  or  the  testimony  of  the 
.  lunatic  or  deceased  person  is  given  in  evidence  concerning 
the  same  transaction  or  communication. 
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Partim.— One  named  in  a  script  propounded  as  a  will,  though  named 
as  plaintiff  in  a  devisavii  vel  non^  may  be  examined  as  a  witness  for 
caveator  as  well  as  for  the  propounded     Pannell  v.  Scogein,  53-408. 

Where  land  in  dispute  was  conveyed  in  trust  for  use,  for  the  congre- 
gation of  a  church:  iield,  a  member  of  the  congregation  is  not  disquali- 
fied as  a  witness,  under  this  section,  to  declarations  of  a  deceased  per- 
son; that  the  trustee  is  disqualified  as  such  witness;  and  the  declarations 
of  the  grantor  in  the  deed  are  not  admissible  for  the  plaintiff's  trustee, 
the  defendant  not  claiming  through  him,  nor  being  present  wheu  they 
were  made.     Lawrence  v.  Hyman,  79-209. 

The  propounders  and  caveators  to  a  will,  are  parties  to  a  proceeding 
to  establish  the  same  within  the  spirit  of  this  section.  Pepper  v.  Brough- 
ton,  80-251. 

One  who  is  a  party  to  a  suit,  though  in  his  corporate  capacity,  is  not 
competent  to  testify  as  to  a  transaction  with  a  person  deceased.  Coni*rs 
v.  Lash,  89-159 

A  witness  who  is  a  devisee  under  a  script  executed  in  January,  is  not 
competent  upon  trial  of  an  issue  devisavti  vel  noft,  to  speak  of  conver- 
sations with  the  testator  tending  tq  impeach  a  script  executed  in  May 
thereafter.  As  the  last  may  be  found  to  be  a  revocation  of  the  will  pre- 
viously made,  such  witness  is  directly  interested  in  the  result  of  the 
issue,  as  to  which  of  the  two  is  the  will  of  the  testator.  Hathaway  v. 
Hathaway,  91-139. 

The  act  of  attesting  the  execution  of  a  will  is  not  such  a  '*personal 
transaction"  with  the  deceased  as  is  contemplated  in  the  prohibition 
contained  in  this  section.  Such  witnesses  are  the  witnesses  of  the  law, 
not  of  the  parties.     The  Code,  2  2147.     Vester  v.  Collins,  101-114. 

An  executor  or  administrator  cum  testamento  annexo^  who  is  also  a 
subscribing  witness  to  a  will,  is  competent  to  testify  to  the  execution 
thereof;  and  the  same  rule  applies  to  one  who  was  competent  at  the 
time  of  the  making  of  the  will,  but  subsequently  acquired  an  interest 
therein.     Ibid. 

The  nature  of  the  diBqualifying  interest. — The  incompetency  of  a  witness 
under  this  section  arises  where  he  has  an  interest  in  the  event  of  the 
suit,  or  may  avail  himself  of  the  benefit  of  a  verdict  in  support  of  his 
claim  in  a  future  action.     Williams  v.  Johnston,  S2-288. 

An  interest  in  the  thing  in  controversy  does  not  disable  a  witness 
from  testifying  as  to  a  communication  with  one  deceased.  The  disquali- 
fying interest  is  one  in  the  event  of  the  action.  Mull  v.  Martin,  85-406; 
Bunn  V.  Todd,  107-266. 

• 

Assignors  or  parties  having  had  an  interest,  which  has  ceased.  — Where  a 
deed  of  trust  was  attacked  for  fraud,  and  the  trustor  was  offered  as  a 
witness  to  prove  that  there  was  an  agreement  between  him  and  the 
trustee  that  the  latter  should  hold  the  property  conveyed  until  the 
trustor  should  be  able  to  pay  the  debts  secured  from  other  sources: 
Held^  that  the  evidence  should  be  permitted  to  go  to  the  jury  for  what 
it  was  worth.  In  such  case,  the  trustee  having  died,  and  the  property 
having  l)een  conveyed  by  a  substituted  trustee  to  the  defendant,  the 
trustor  is  not  excluded  by  this  section  from  being  a  witness  for  the 
plaintiff,  who  also  claimed  title  through  him.     Isler  v.  Dewey,  67-93. 

The  fact  that  a  witness  was  at  one  time  the  agent  for  a  party  deceased 
does  not  render  his  evidence  incompetent,  after  the  agency  has  ceased 
to  exist.     Murphy  v.  Ray,  73-588. 

Under  this  section  an  obligee  of  a  bond  is  not  a  competent  witness  to 
prove   any  transaction  between  himself  and  the   obligor,    when   such 
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obligor  is  dead  at  the  time  of  the  trial,  although  he  may  have  previously 
assigned  the  bond.     Woodhouse  v.  Simmons,  73-30. 

In  an  action  against  an  administrator,  the  testimony  of  a  witness  is 
not  admissable  to  prove  a  transaction  between  the  witness  aud  the 
defendant's  intestate,  whereby  certain  lx>nds,  the  subject  of  this  action, 
were  assigned  to  the  witness  who  assigned  them  to  the  plaintiff,  although 
upon  the  cross-examination  a  question,  explanatory  of  a  statement 
made  in  his  examination  in  chief,  relative  to  such  transaction,  had  been 
asked  the  witness,  and  he  had  answered  it.    Jackson  v.  Evans,  73-128. 

A  executed  a  bond  to  B,  who  assigned  it  to  C  by  making  his  mark;  C 
endorsed  the  bond  to  D;  the  assignment  by  B  was  attested  by  E;  upon 
the  death  of  B,  E  was  appointed  his  administrator.  In  an  action  brought 
against  E  to  recover  on  said  bond:  Heldy  that  E  was  not  a  competent 
witness  to  prove  the  assignment  by  B  to  C,  and  that  C  was  not  a  compe- 
tent witness  to  prove  that  E  did  sign  his  name  as  attesting  witness  to 
the  assignment.     Ballard  v.  Ballard,  75-190. 

Concerning  this  section  a  general  rule  may  be  stated,  viz.:  In  all  cases, 
except  where  the  proposed  evidence  is  as  to  a  transaction,  etc.,  with  a  per- 
son deceased,  etc.,  the  common  law/lisqualifications  of  being  a  party 
and  of  interest  in  the  event  of  the  action  are  removed;  but  as  to  such 
transactions,  etc.,  the  disqualifications  are  preserved,  with  the  added 
'one,  not  known  to  tlie  common  law,  that  if  the  witness  ever  had  an 
interest,  upon  the  question  of  competency,  it  is  to  be  considered  as  exist- 
ing at  the  trial.     Peebles  v.  Stanley.  77-243. 

A  witness  is  disqualified  under  this  section,  by  having  had  an  interest 
in  the  event  of  the  action,  and  his  competency  is  not  at  all  affected  by 
the  removal  of  that  interest.  Mason  v.  McCormick,  80-244;  Hampton 
V.  Hardin,  88-592. 

That  an  attorney  has  had  a  tax  fee  depending  upon  the  result  of  the 
suit,  does  not  disqualify  him  from  testifying  as  to  a  transaction  or  com- 
munication since  the  law  permitting  tax  fees  has  been  repealed.  Syme 
V.  Broughton,  85-367. 

The  assignor  (vendor)  of  a  contract  to  convey  land  is  not  a  compe- 
tent witness  for  the  assignee,  upon  an  issue  between  the  latter  and  those 
claiming  under  the  deceased  vendee  in  respect  of  pa3'ments  made  to  him 
by  such  vendee.     Shields  v.  Smith,  104-57. 

NoTR. — The  section  as  now  amended  removes  the  incompetency  here- 
tofore caused  by  the  witness  having  had  an  interest  which  has  since 
ceased,  except  where  the  party  offering  him  claims  his  interest  or  title 
by  assignment  or  otherwise  through  or  under  such  witness. 

Assignees. — Any  one  who  has  acquired  the  rights  of  a  deceased  per- 
son, whether  by  his  deed  or  the  deed  of  the  sheriflF,  who  is  authorized 
to  make  a  deed  for  him,  is  an  assignee  within  the  meaning  of  this  sec- 
tion of  The  Code,  and  no  distinction  is  made  between  a  voluntary  and 
an  involuntary  assignee.     McCanless  v.  Reynolds,  74-301. 

Neither  of  the  parties  (plaintiff  or  defendant),  whether  claiming  as 
original  parties  or  as  assignees,  either  by  deed  of  the  party  or  deed  of 
the  sheriff,  is  a  competent  witness  in  regard  to  conversations  and  trans- 
actions between  the  party  who  offers  himself  as  a  witness,  and  the 
assignees  of  the  dead  man.     Ibid^ 

Attorney. — Where  a  note  was  given  to  an  attorney  for  collection,  who 
agreed  to  receive  one-half  of  the  amount  collected  for  his  services,  but 
he  returned  the  note  to  the  executor  of  his  client  without  collecting 
anything,  the  attorney  had  never  had  any  interest  or  property  in  the 
note,  and  was  a  competent  witness.     White  v.  Beaman,  96-122. 
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An  attorney  \(?ho  has  no  interest  in  the  result  of  the  action,  is  competent 
to  prove  a  transaction  between  the  plaintiff  and  a  party  since  insane. 
Probst  V.  Fisher,  104-214. 

In  an  action  by  an  executor  against  the  husband,  the  wife,  who  is  not 
a  party  to  the  action,  is  competent  to  prove  a  declaration  made  by  the 
deceased  to  her  husband.     Bradsher  v.  Brooks,  7 1-322. 

The  wife  of  a  deceased  husband  is  a  competent  witness  in  an  action 
affecting  his  estate,  except  as  to  transactions  and  communications 
between  herself  and  him,  though  she  be  interested  in  the  result  of  the 
suit.     Norris  v.  Stewart,  105-455;  Carey  v.  Carey,  104-171. 

Mortgagee. — A  mortgagee  is  a  competent  witness  to  the  fact  of  the  pay- 
ment of  a  debt  and  the  cancellation  of  a  mortgage  to  secure  it  as  against 
a  deceased  mortgagor,  if  it  appears  the  witness  has  no  interest  in  the 
controversy,  since  the  mortgagor  does  not  claim  through  the  mortgagee. 
Overruling  on  this  point,  same  case  (104-175).     Carey  v.  Carey,  108-267. 

Witness  not  interested. — ^The  fact  of  payment  to  a  deceased  person  for 
land  purchased  of  him  can  be  proved  when  neither  the  witness  nor  the 
estate  of  the  deceased  vendor  are  interested  in  the  result  of  the  action. 
Cade  V.  Davis,  96-139. 

While  persons  to  whom  a  fraudulent  assignment  was  made  by  the 
intestate  are  incompetent  to  testify  in  regard  thereto  in  an  action  brought 
by  the  administrator,  those  not  interested  can  testify  as  to  transactions 
with  or  by  the  deceased.    Watts  v.  Warren,  108-514. 

TransaetioiLB. — ^The  plaintiff  in  a  suit  is  incompetent  to  prove  that  the 
intestate  of  the  defendant  actually  sij^ned  a  particular  paper,  although 
he  is  competent  to  prove  his  handwriting.  Peoples  v.  Maxwell,  64-313; 
Rush  V.  Steed,  91-226. 

The  exceptions  to  the  rule  allowing  parties  to  testify,  i.  e,,  as  to  trans- 
actions between  such  party  and  a  person  deceased,  do  not  extend  to 
cases  where  a  defendant  is  offered  as  a  witness  to  testify  that  a  bond, 
which  was  given  to  a  person  deceased  and  which  is  the  subject-matter 
of  the  suit,  was  in  blank  as  to  the  amount  payable,  when  executed  by 
him,  having  been  filled  up  afterwards,  in  his  absence  and  without  due 
authority.     Isenhour  v.  Isenhour,  64-640. 

Evidence  by  a  party  that  when  a  bond  was  executed  and  placed  in  the 
hands  of  an  agent  for  negotiation  it  was  in  blank  as  to  the  name  of  the 
obligee,  and  that  the  agent  had  no  proper  authority  for  filling  such 
blank,  is  not  (such  obligee  being  dead  at  the  time  of  the  examination) 
evidence  of  a  transaction,  etc.,  with  a  deceased  person,  etc.,  within  the 
terms  of  this  section  excluding  evidence  by  parties  in  regard  to  such 
transactions.     Brower  v.  Hughes,  64-642. 

Though  a  plaintiff  could  not  be  admitted  as  a  witness  to  prove  a 
special  contract  with  the  intestate  of  the  defendant  for  the  services  of 
slaves  before  their  emancipation,  yet  he  is  competent  to  prove  that  the 
intestate  had  the  slaves  in  possession  and  enjoyed  their  services.  Gray 
V.  Cooper,  65-183;  Murray  v.  Black  ledge,  71-492. 

In  a  suit  for  the  recovery  of  a  negotiable  note  not  endorsed,  the  evi- 
dence of  an  administrator  (the  plaintiff)  is  admissible  to  prove  that  his 
intestate  bought  the  note  and  gave  therefor  full  value.  Andrews  v. 
McDaniel,  68-385. 

A  plaintiff  is  a  competent  witness  to  prove  the  value  of  an  article  sold 
to  the  defendant's  intestate;  it  is  not  a  communication  or  transaction 
with  the  deceased.  March  v.  Verble,  79-19.  Or  to  prove  any  act  of 
the  deceased  not  had  with  himself.     State  v.  Osborne,  67-259. 

A  party  to  a  suit;  and  the  others  specified  in  this  section,  are  not  dis- 
qualified as  witnesses  b}*  this  section,  except  as  to  personal  transactions 
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between  them  and  a  party  deceased,  whose  personal  representative  is 
then  defending  or  prosecuting  the  action,  and  then  only  when  offered 
to  prove  acts,  etc.,  against  the  interest  of  the  deceased.  Morj^an  v. 
Bunting,  86-66;  Howerton  v.  Latimer,  68-370;  Shields  v.  Smith,  79-517; 
Hawkins  v.  Carpenter,  85-482;  Macay,  ex parie,  84-63;  Lockhart  v.  Bell, 
86-443;  Gidney  v.  Moore,  86-485;  Bryan  v.  Morris,  69-444;  Murphy  v. 
Ray.  73-588;  McKee  v.  Lineberger,  87-181. 

A  defendant  who  pleads  payment  is  not  competent  to  prove  the  time 
and  place  of  an  alleged  signing  of  a  receipt  by  the  plaintiff's  intestate. 
Sumner  V.  Candler,  86-71. 

Though  a  plaintiff  in  an  action  may  be  competent  to  testify  to  the 
handwriting  of  a  deceased  person  to  a  paper-writing— the  subject  of  the 
action — he  is  incompetent  to  testify  to  the  contents  of  that  writing. 
Hussey  v.  Kirkman,  95-63. 

Upon  the- trial  of  an  issue  as  to  the  existence  of  a  partnership  between 
the  plaintiff  and  the  intestate  of  defendant  the  former  is  not  competent 
to  prove  the  fact  of  the  partnership  nor  that  property  went  into  posses- 
sion of  intestate  as  a  portion  of  the  partnership  stock,  unless  it  affirma- 
tively appear  that  knowledge  of  such  facts  were  not  derived  from  trans- 
actions and  communications  with  the  deceased.  Sikes  v.  Parker,  95-232. 

To  exclude  the  testimony  of  a  party  to  an  action  upon  the  ground 
that  it  related  to  a  transaction  between  the  witness  and  a  deceased  per- 
son, it  must  appear  that  the  knowledge  of  the  witness  was  derived  from 
a  personal  transaction  with  the  deceased  person.     Thompson  v.  Onley, 

Evidence  is  only  rendered  incompetent  by  this  section,  when  it  relates 
to  a  transaction  or  communication  between  the  witness  and  a  deceased 
person  of  the  class  mentioned  in  this  section,  in  regard  to  some  title  or 
interest  derived  from,  through  or  under  such  deceased  person.  Loftiti 
v.  Loftin,  96-94. 

A  surety  on  a  gnardian  bond,  the  principal  being  dead,  is  a  competent 
witness  to  prove  the  insolvency  of  the  bond.     Topping  v,  VVindley,  99-4. 

In  a  legal  controversy  concerning  the  ownership  of  a  trade-mark, 
plaintiff  claimed  title  to  the  same  under  one  G.  Defendant  also  claimed 
an  interest  in  the  trade-mark,  acquired,  as  he  alleged,  in  association 
with,  or  by  virtue  of  transactions  with  G.:  Held^  that  defendant  could 
not  be  heard  to  testify  as  to  any  dealings  or  transactions  between  him- 
self and  G.,  who  was  then  dead,  with  reference  to  the  subject  of  the  con- 
troversy.    Tobacco  Co.  v.  McElwee,  100-150. 

A  witness  who  is  excluded  under  this  section  from  testifying  to  any 
personal  commimication  or  transaction  with  a  deceased  person,  may. 
nevertheless,  be  competent  to  testify  what  he  saw  the  deceased  do.  or 
to  any  fact  which  does  not  include  a  personal  transaction  or  communi- 
cation.    McCall  V.  Wilson,  101-598. 

A  fact  in  no  way  involving  a  transaction  or  communication  with  the 
deceased  does  not  come  within  the  prohibitions  of  *?  590.  Hughes  v. 
Boone,  102-137. 

Where  defendant  claims  through  mesne  conveyances  from  plaintiff,  it 
is  competent  to  prove  by  plaintiff  that  at  the  time  of  his  conveyance  to 
defendant's  grantor,  now  dead,  a  certain  line  was  surveyed  and  a  corner 
marked  by  him.     Marsh  v.  Richardson,  106-539. 

Where  the  maker  of  a  mortgage  note  is  dead,  a  party  suing  to  recover 
land  by  virtue  of  said  mortgage,  is  not  competent  to  prove  that  a  pay- 
ment had  been  made,  or  that  no  payment  had  been  made  on  said  note. 
Simpson  v.  Simpson,  107-552. 

A  plaintiff  is  not  competent  to  prove  the  date  of  a  debt  on  which  a 
judgment  was  obtained  and  the  land  sold,  in  an  action  by  him  to  recover 
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the  l^tid  from  one  claiming  under  the  deceased  debtor.  Buie  v.  Scott, 
107-181. 

//  seems  that  a  plaintiff  claiming  to  be  the  wife  of  one  deceased*  is 
incompetent  to  prove  the  marriage,  against  defendants  claiming  as  the 
heirs  at  law.     Woodward  v.  Blue,  107-407. 

The  reason  that  evidence  of  ** personal  transactions"  with  a  person 
since  deceased  is  excluded,  is,  that  the  mouth  of  such  person  is  closed. 
Watts  V.  Warren,  108-514. 

Where  lands  were  divided  and  one  of  the  partitioners  is  since  deceased, 
it  is  incompetent  to  prove  by  another  of  the  parties  'to  the  division  an 
agreement  made  by  the  deceased  that  his  share  was  to  be  charged  for 
equality  of  partition,  in  an  action  to  which  his  heirs  are  parties.  Barbee 
V.  Barbee,  108-581. 

Transaction  witb  a  partnership,  one  of  its  members  being  since  deceased.  — A 
party  to  the  action  is  not  incompetent  under  this  section  to  testify  as  to 
a  conversation  had  with  two  persons,  one  of  whom  is  dead  at  the  time  of 
the  trial,  in  reference  to  a  contract  made  between  them  and  the  witness. 
Nor  will  the  death  of  one  of  the  partners  of  a  firm  incapacitate  the  wit- 
ness from  proving  a  transaction  with  the  firm  while  the  other  partner, 
who  was  present  at  the  interview,  is  living.     Peacock  v.  Stott,  90-518. 

Transactions  witb  third  parties. — The  mere  fact  of  the  interest  of  the 
witness  does  not  exclude  liim  from  testifying  of  transactions  with  third 
persons  which  affect  the  property  of  the  deceased.  Watts  v.  Warren, 
108-514. 

Transactions  with  third  persons,  even  though  they  involve  or  throw 
light  upon  transactions  with  deceased  persons,  will  not  be  excluded  on 
the  ground  of  interest  under  this  section,  because  such  third  persons, 
being  disinterested,  may  be  called  to  contradict  any  misstatement,  Ibid. 

Declarations  and  conversations.— What  was  once  said  by  the  plaintiff  to 
the  administrator,  in  relation  to  acts  or  words  of  the  deceased  (intro- 
duced to  get  the  benefit  o{  admission,  deducible  from  a  failure  to  deny, 
by  the  administrator),  when  such  acts  or  words  were  not  within  the  per- 
sonal knowledge  of  the  administrator,  is  incompetent.  Peoples  v.  Max- 
well, 64-313. 

A  party  cannot  testify  as  to  a  conversation  held  in  his  presence,  upon 
the  subject  of  the  controversy  between  the  testator  of  the  other  party 
and  a  third  person  also  deceased.  Hal ly burton  v.  Dobson,  65-88;  Me- 
Rae  V.  M alloy,  90-521. 

Though  direct  evidence  of  a  conversation,  or  understanding  with  a 
party  deceased,  is  incompetent,  a  rehearsal  of  the  same  in  a  conversa- 
tion with  an  agent  of  the  deceased  is  competent  when  constituting  a 
part  of  the  res  gestce.  Gilmer  v.  McNairy,  ^-335;  Tredwell  v.  Graham, 
88-208. 

If  the  declaration  of  a  testator  made  in  his  life-time,  not  in  the  pres- 
ence of  the  defendant,  could  not  be  given  in  evidence,  because  of  his 
not  being  permitted  to  make  evidence  for  himself,  his  administrator  will 
not  be  allowed  to  prove  such  declarations  afler  his  death.  Redman  v. 
Redman,  70-257. 

Setnble,  that  the  declarations  of  a  supposed  partner,  since  deceased, 
are  not  admissible  against  the  other  partner  to  prove  the  partnership. 
Henry  v.  Willard,  73-35. 

Declarations  of  a  deceased  attorney  contained  in  an  affidavit  support- 
ing a  motion  to  vacate  a  judgment  are  not  barred  by  this  section.  Moly- 
neux  V.  Huey,  81-106. 

\yhere  a  witness  is  incompetent  to  testify  as  to  transactions  between 
himself  and  a  person  deceased,  his  testimony  of  his  subsequent  unsworn 
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declaration,  made  to  others,  in  regard  to  the  same  transaction,  is  inad- 
missible.    Perry  v.  Jackson,  84-230. 

A  party  to  the  action,  is  not  prohibited  from  testifying  as  to  commu- 
nications made  to  other  witnesses.  Here  it  does  not  appear  that  the 
declarations  of  the  witness  were  made  in  the  life-time  of  the  deceased, 
or  in  his  presence,  if  then  made;  and  the  court  holds  that  they  are  in  no 
sense  transactions  or  communications  with  the  person  deceased.  Wad- 
dell  V.  Swann,  91-105. 

Evidence  of  a  conversation  after  a  payment,  between  the  administra- 
tor, who  is  dead,  and  the  debtor,  is  not  admissible  in  an  action  by  an 
administrator  de  bonis  non,  to  change  the  application  of  the  payment. 
Qucere^  whether  such  conversation  would  fall  under  this  provision  of 
The  Code.     Long  v.  Miller,  93-233. 

Competent  testimony. — An  administrator,  upon  an  issue  in  regard  to 
assets,  cannot  testify  to  a  transaction  betwixt  himself  and  his  intestate, 
whereby  a  prima  facie  indebtedness  of  his  own  to  the  estate  was  dis- 
charged; he  may,  however,  testify  as  to  transactions  by  himself,  after 
the  death  of  his  intestate,  which  relieve  him  from  the  charge  of  having 
assets  in  hand.     Whitesides  v.  Green,  64-308. 

When  the  administrator  of  an  intestate  asks  of  the  plaintiff,  who  had 
offered  himself  as  a  witness,  whether  there  was  not  a  special  contract 
between  himself  and  the  intestate,  with  the  view  to  defeat  a  recovery 
on  an  implied  contract,  it  is  competent  for  the  plaintiff  to  prove  by 
himself,  or  by  another  witness,  all  the  particulars  going  to  make  up  or 
qualify  such  fact,  and  put  it  in  its  proper  light.     Gray  v.  Cooper,  65-183. 

Testimony  as  to  transactions  which  took  place  between  the  defendant 
and  an  agent,  since  deceased,  is  admissible  evidence  in  a  suit  brought  by 
the  principal  against  such  defendant.  Especially  so,  if  the  acts  and 
agreements  of  the  agent  were  afterward  communicated  to  the  principal 
and  by  him  assented  to.     Howerton  v.  Lattimer,  68-370. 

Under  the  provision  of  The  Code,  no  person  is  excluded  from  becom- 
ing a  witness  in  a  matter  affecting  the  estate  of  a  party  deceased,  sought 
to  be  charged  thereby,  by  reason  of  the  fact  that  he  is  a  party  to  the 
action  or  a  party  in  interest,  except  in  regard  to  any  transaction  or  com- 
munication between  such  witness  and  a  person  at  the  time  of  such 
examination  deceased.     Ballard  v.  Ballard,  75-190. 

The  administrator  of  a  deceased  guardian  is  a  competent  witness  to 
show  the  execution  of  the  bond  by  the  debtor  to  the  guardian,  the  evi- 
dence being  offered  to  affect  the  interest  of  a  living  person,  and  not 
"against  a  party  defending  the  action  as  executor,**  etc.  Thompson  v. 
Humphrey,  83-416. 

A  witness  is  not  disqualified  to  speak  of  conversations  and  communi- 
cations with  a  party  deceased  to  prove  the  facts  upon  which  the  witness 
bases  an  opinion  as  to  the  sanity  of  the  deceased.  McLeary  v.  Nor- 
ment,  84-235. 

Where  the  administrator  of  the  vendee  of  land  under  a  contract  pays 
the  balance  of  the  purchase-money  and  takes  a  deed  to  himself  as  admin- 
istrator, on  a  proceeding  by  him  to  sell  the  land  to  make  assets,  the 
widow  is  competent  to  prove  the  declarations  of  the  deceased  husband 
(while  in  possession  of  the  land)  that  he  paid  for  it  with  funds  belong- 
ing to  her.     Gidney  v.  Moore.  86-485. 

Notwithstanding  this  section,  one  may  testify  to  a  transaction  by  the 
opposite  party  when  against  his  own  interest.  Tredwell  v.  Graham, 
88-208;  Roberts  v.  Preston,  100-243. 

Incompetent  testimony. — Where  the  testator  of  the  plaintifi^  and  the 
defendant,  went,  in  the  life-time  of  the  testator,  to  a  third  person,  and 
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bad  a  conversation  with  him  in  the  presence  of  deceased  in  relation  to 
the  subject  of  the  controversy,  according  to  the  true  intent  and  meaning 
of  this  section  of  The  Code,  the  defendant  could  not  testify  to  the  con- 
versation between  the  testator  and  such  third  person.  Haliburton  v. 
Dobson,  65-88. 

In  actions  against  a  surety  on  a  constable's  bond,  alleging  certain 
breaches  of  the  condition  of  the  bond  by  the  constable,  now  dead,  the 
plaintiff  is  not  a  competent  witness  to  prove  any  transaction  or  conver- 
sation between  himself  and  such  deceased  constable,  in  regard  to  the 
matters  in  controversy.     Bryant  v.  Morris,  69-444. 

A  plaintiff,  as  a  witness,  cannot  prove  her  services  rendered  her  deceased 
mother,  in  an  action  against  her  mother's  Mministrator  to  recover  the 
value  of  such  services.     Kirk  v  Barnhardt,  74-653. 

B  executed  his  note,  w^ith  C  as  surety,  payable  to  the  guardian  of  the 
plaintiff,  who  is  now  dead.  The  note  was  assigned  by  the  guardian  of 
the  plaintiff  after  he  became  of  age.  In  an  action  to  recover  the  amount 
of  the  note:  It  was  heidy  that  B  was  not  a  competent  witness  to  prove 
that  he  had  paid  the  note  to  the  deceased  guardian  before  its  assignment 
to  the  plaintiff.     Lewis  v.  Fort,  75-251. 

Although  a  defendant,  called  by  the  plaintiff,  may  be  competent  to 
testify  as  to  transactions  and  conversations  had  with  a  person  at  the 
time  deceased,  against  his  own  interest,  he  cannot  be  thereof  examined 
against  the  interests  of  other  defendants.     Weinstein  v.  Patrick,  75-344. 

One  who  is  the  next  friend  of  the  plaintiff,  and  also  surety  for  the 
prosecution,  has  a  certain  "legal  interest  which  might  be  affected  by 
the  event  of  the  action,"  being  liable  for  costs  if  the  plaintiff  fails  to 
recover;  and  this  interest  renders  him  incompetent  to  testify  as  to  any 
transaction  or  communication  with  a  party  deceased.  Mason  v.  McCor- 
mick,  75-263. 

A  defendant  having  an  interest  in  the  event  of  an  action  is  not  per- 
mitted, u-nder  this  section,  to  testify  in  his  own  behalf  for  the  purpose 
of  contradicting  a  former  witness,  whose  evidence  tended  to  show  that 
the  defendant  fraudulently  procured  an  assignment  from  a  person 
deceased.     Bushee  v.  Surles,  77-62. 

A  witness  who  is  purchaser  from  the  plaintiff,  under  a  bond  to  make 
title,  of  the  land  in  suit,  is  interested  in  the  event  of  the  action  and  dis- 
qualified under  this  section.     Love's  Ex'rs  v.  Harbin,  87-249. 

A  defendant  administrator  is  incompetent  to  testify  as  to  a  land  trans- 
action between  himself  and  his  intestate,  in  a  suit  against  him  by  the 
creditors  to  subject  the  land  as  fraudulently  conveyed  to  him  by  his 
intestate.     Grier  v.  Cagle,  87-377. 

In  a  suit  brought  b^  an  administrator,  the  defendant  cannot  testify  to 
a  conversation  had  in  presence  of  the  deceaseed  with  his  agents  and 
attorneys  in  relation  to  the  contract.  Such  agents  may  be  examined  by 
either  party  to  the  suit,  but  the  disqualification  of  the  defendant  is  not 
removed  thereby.     McRae  v.  M  alloy,  90-521. 

The  executors  of  a  deceased  member  of  a  firm  sued  the  surviving 
partners  for  an  account  and  settlement  of  the  copartnership  business. 
One  of  the  defendants  was  allowed  to  testify  that  plaintiff's  testator 
agreed  with  witness  and  the  other  partners  upon  a  certain  basis  (which 
witness  stated  at  length)  for  the  adjustment  of  the  affairs  of  the  firm 
between  the  rtiembers  thereof,  and  assented  to  a  statement  of  each  part- 
ner's interest  in  the  firm,  which  appeared  on  the  books  of  the  firm: 
Held,  that  such  testimony  should  have  been  ruled  out  upon  plaintiff 's 
objection,  as  it  was  incompetent  under  this  section;  but  the  witness  had 
a  right  to  testify  that  the  books  alluded  to  were  kept  among  the  papers 
of  the  firm,  that  decedent  had  access  to  them,  and  that  many  of  the 
entries  were  in  his  handwriting.     Armfield  v.  Colvert,  103-147. 
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Ezecntor,  etc.,  may  elect  to  testify. — An  executor  is  competent  to  testify 
to  transactions  between  his  testator  and  the  defendant  of  which  he  has 
knowledge,  which  are  in  favor  of  the  estate  of  the  testator  and  adverse 
to  the  defendant.     Pittman  v.  Camp,  94-283. 

When  the  testator,  shortly  before  his  death,  told  the  executor  that  he 
owed  the  debts  in  question,  and  wished  thety  paid,  the  testimony  of  the 
executor  as  to  such  statements  of  his  testator  is  not  rendered  incompe- 
tent by  ii  580  and  590  of  The  Code.     Halliburton  v.  Carson,  100-99. 

If  ezecator,  etc.,  is  a  witness,  evidence  admissible  to  contradict. — Where  an 
executor,  administrator,  next  of  kin,  etc.,  is  examined  as  a  witness  in 
his  own  behalf  concerning  transactions  with  the  deceased,  the  evidence 
of  any  person  (as  the  plaintiff),  not  otherwise  rendered  incompetent,  is 
admissible  to  contradict  or  explain  the  evidence  of  such  administrator. 
Murphy  v.  Ray,  73-588;  Burnett  v.  Savage,  92-10. 

Evidence  in  reply  restricted  to  same  transaction. — A  party  to  an  action  is 
not  permitted  to  testify  in  his  own  behalf  against  the  executor,  admin- 
istrator, etc.,  of  a  deceased'  person,  unless  the  executor,  administrator, 
etc.,  is  examined,  or  the  testimony  of  the  deceased  person  is  given  in 
evidence,  when  the  door  is  opened  to  the  opposing  party  to  testify  for 
himself,  but  only  as  to  those  particular  transactions  and  communications 
to  which  the  testimony  of  the  deceased  person  or  his  representative  was 
pertinent.  Kesler  v.  Mauney,  89-369;  Burnett  v.  Savage,  92-11;  Sum- 
ner V.  Candler,  92-634;  Hughes  v.  Boone,  102-137. 

Where  a  party  to  an  action  against  the  representatives  of  a  deceased 
person  is  examined  as  a  witness  by  such  representatives  in  respect  to 
any  transaction  or  communication  with  the  deceased,  his  testimony  in 
reply  or  explanation  must  be  confined  to  the  particular  matters  called 
out  by  the  adversary  party.  Smith  v.  Smith,  101-461;  Armfield  v.  Col- 
vert,  103-147;  Hopkins  v.  Bowers,  108-298. 

Where  the  witness  is  in  fbrm  a  party  on  the  side  opposite  to  his  interest. — 
When  a  party  to  a  suit,  who  is  in  interest  really  a  plaintiff,  but  appears 
as  a  party  defendant,  gives  evidence  as  to  a  transaction  with  a  deceased 
testator,  it  renders  competent  the  evidence  of  a  co-defendant,  touching 
the  same  transaction.     Redman  v.  Redman,  70-257. 

Where  the  proposed  witness  is  only  a  defendant  in  form,  but  in  sub- 
stance a  plaintiff,  his  interest  being  identical  with  that  of  the  plaintiff, 
he  cannot  be  examined  as  to  any  communication  or  transaction  between 
himself  and  a  person  at  such  time  deceased,  as  against  the  personal 
representative  of  such  deceased  person.  Weinstein  v.  Patrick,  75-344; 
Gully  v.  Macy,  84-434;  Mason  v.  McCormick,  75-263;  S.  C,  80-244; 
Owens  v.  Phelps,  92-231. 

Competency  of  evidence  determined  by  the  answer, — The  competency  of 
evidence  is  determined  by  the  substance  of  the  witness'  answer,  and  not 
by  the  form  of  the  question  put  to  him.     Sumner  v.  Candler,  86-71. 

Waiver  of  incompetency. — Where  the  plaintiff  is  incompetent  as  a  wit- 
ness uuder  this  section,  the  objection  is  waived  if  not  taken  in  due  time. 
Meroney  v.  Avery,  64-312. 

Objection  to  the  introduction  of  inhibited  transactions  and  communi- 
cations must  be  interposed  when  the  witness  is  proceeding  to  testify. 
Norris  v.  Stewart,  105-455. 

When  personal  representative  of  the  deceased  is  not  a  party  to  the  action. — 
It  is  competent  for  a  plaintiff,  as  witness  for  himself,  to  testify  to  a  con- 
versation had  with  a  certain  person  deceased,  whose  representative  is 
not  a  party  to  the  suit.     Thomas  v  Kelly,  74-416. 
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A  party  to  an  action  is  a  competent  witness  to  a  transaction  between 
himself  and  a  person  deceased,  when  the  representative  of  such  deceased 
person  is  not  a  party  to  the  action.  Shield  v.  Smith,  79-517;  Hawkins 
V.  Carpenter,  85-482;  McKee  v.  Lineberger,  87-181. 

Evidence  of  deceased  witness. — Evidence  of  the  statements  of  a  deceased 
witness  made  during  a  trial  is  not  inhibited  as  to  transactions  with 
deceased  persons.  Kesler  v.  Mauney,  89-369;  Costen  v.  McDowell, 
107-546. 

Ho  presunption  of  transaction  being  with  deceased. — The  mere  entry  of  a 
credit  on  a  bond  due  an  intestate  is  not  sufficient  to  raise  a  presumption 
that  the  intestate  was  present,  when  his  business  was  conducted  by  an 
agent.  The  opposite  party  is  competent  to  testify  whether  such  trans- 
action was  between  him  and  deceased  or  not,  and,  if  not,  he  is  a  com- 
petent witness.     Lockhart  v.  Bell,  90-499. 

Does  not  apply  to  affidavits  in  the  cause. — The  limitations  and  restrictions 
in  this  section  do  not  apply  to  affidavits  needed  in  the  progress  of  a 
cause.     Latham  v.  Dixon,  82-55;  Pate  v.  Oliver,  104-458. 

Does  not  apply  to  a  debt  under  the  book-debt  law. — Notwithstandine  the 
restrictions  contained  in  this  section,  in  relation  to  a  person  testifying 
as  to  any  matter  between  himself  and  a  deceased  person,  when  his  execu- 
tor or  administrator  is  a  party,  he  may,  as  heretofore,  prove  a  debt  under 
the  book-debt  law.     Leggett  v.  Glover,  71-2 11. 

^^  W  591  and  592,  post^  and  cases  cited. 

Laws  changing  the  rules  of  evidence. — Laws  changing  the  rules  of  evidence 
in  civil  cases,  even  as  to  past  transactions,  are  not  unconstitutional, 
where  the  party  affected  by  the  change  is  not  left  without  remedy.  Tabor 
V.  Ward,  83-291;  Wilkerson  v.  Buchanan,  83-298. 

Suits  on  bond  ezecnted  prior  to  Angnst,  1868. — The  plaintiff  is  not  a  com- 
petent witness  in  an  action  upon  a  bond  executed  prior  to  August  i, 
1868,  except  where  the  defendant  relies  upon  the  plea  of  payment  in 
fact,  or  upon  a  counterclaim,  and  introduces  himself  as  a  witness  to  estab- 
lish the  truth  of  such  plea.     Brown  v.  Cooper,  89-237. 

See  \  580,  ante. 

When  testimony  of  deceased  is  given  in  evidence. — Upon  the  trial  of  an 
action  involving  the  bona  fides  of  a  deed  conveying  land,  it  was  in  evi- 
dence that  both  parties  claimed  under  one  C. — the  plaintiff  through  exe- 
cution sale,  the  defendant  by  private  sale.  C.  died  pending  suit,  but 
his  deposition,  taken  on  behalf  of  the  defendant,  was,  without  objection 
of  the  plaintiff,  admitted,  in  which  he  testified  in  relation  to  the  cir- 
cumstances of  the  alleged  fraudulent  sale  and  conveyance  of  defendant: 
Heldy  that  under  the  last  clause  of  this  section  the  defendant  became  a 
competent  witness  in  his  own  behalf,  in  respect  to  the  same  transaction. 
Nixon  V.  McKinney,  105-23;  Sumner  v.  Candler,  92-634. 

See  \\  580,  588  and  589,  ante^  and  cases  cited. 

This  section  analysed.  — Section  589  sweeps  away  the  common  law 
incompetency  of  witnesses  on  account  of  interest.  This  section  (590) 
contains  the  only  restrictions  in  civil  actions  (except  in  special  cases 
provided  for  by  {|  580  and  589),  and  may  be  summed  up  as  applying  to — 

Whom — (i)  Parties  to  the  action;  (2)  persons  interested  m  the  event 
of  th^  action;  (3)  persons  through  or  under  whom  the  persons  in  the 
first  two  classes  derive  their  title  or  interest. 

Such  witness  is  only  incompetent— 
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Wken^(i)  To  testify  in  behalf  of  himself  or  the  person  succeeding  to 
his  title  or  interest;  and  (2)  against  the  representative  of  a  deceased  per- 
son, or  committee  of  a  lunatic,  or  anyone  deriving  his  title  or  interest 
through  them. 

Such  witnesses,  and  in  such  cases,  are  only  made  incompetent  as  to — 

Subject'jnatter — A  personal  transaction  or  communication  between 
such  witness  and  the  person  since  deceased  or  lunatic.  And  even  then 
there  are  the  following — 

Exceptions — When  the  representative  of,  or  person  claiming  through 
or  under  the  deceased  person  or  lunatic  is  examined  in  his  own  behalf, 
or  the  testimony  of  the  deceased  person  or  lunatic  is  given  in  evidence, 
then  the  opposite  party  is  a  competent  witness  as  to  the  same  transaction. 
The  further  incompetency  originally  existing  as  to  persons  who  have  had 
an  interest  which  has  since  ceased  has  been  repealed  except  when  such 
are  persons  through  or  under  whom  parties  and  persons  interested  in  the 
event  of  the  action  claim.     Bunn  v.  Todd,  107--266. 

Sec,  iiUl.  In  whai  actions,  for  what  tfutng,  and  within  tchai 
time  book  accounts  may  be  proved  by  a  party,  B.  C.^  e.  IS, 
9.  1.    1750,  c.  57,  ss.  2,  a,  7.    C.  C.  P.,  8.  343  {a). 

When  any  person  shall  bring  an  action  upon  a  contract, 
or  shall  plead,  or  give  notice,  of  a  set-ofF  or  counterclaim 
for  godds,  wares  and  merchandise  by  him  sold  and  delivered, 
or  for  work  done  and  performed,  he  shall  file  his  account 
with  his  complaint,  or  with  his  plea  or  notice  of  set-off  or 
counterclaim,  and  if  upon  the  trial  of  the  issue,  or  execu- 
ting a  writ  of  inquiry  of  damages  in  such  action,  he  shall 
declare  upon  his  oath  that  the  matter  in  dispute  is  a  book 
account,  and  that  he  hath  no  means  to  prove  the  delivery 
of  any  of  the  articles  which  he  then  shall  propose  to  prove 
by  himself,  but  by  this  book ;  in  that  case  such  book  may- 
be given  in  evidence,  if  he  shall  make  out  by  his  own  oath 
that  it  doth  contain  a  true  account  of  all  the  dealings,  or 
the  last  settlement  of  accounts  between  himself  and  the 
^opposing  party,  and  that  all  the  articles  therein  contained, 
and  by  him  so  proved,  were  do7ta  fide  delivered,  and  that  he 
hath  given  the  opposing  party  all  just  credits  ;  and  such 
book  and  oath  shall  be  received  as  evidence  for  the  several 
articles  so  proved  to  be  delivered  within  two  years  next 
before  the  commencement  of  the  action,  but  not  for  any 
article  of  a  longer  standing,  nor  for  any  greater  amount  than 
sixty  dollars. 
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What  may  be  proven. — Plaintiff  may,  under  the  book-debt  law,  prove 
work  and  labor  done  by  his  slaves,  and  also  goods  sold  and  delivered 
for  use  of  the  defendant  by  sundry  persons  and  paid  for  by  plaintiff. 
Mitchell  V.  Clarke,  1-25. 

Under  the  book -debt  law,  in  order  to  entitle  the  party  to  recover,  he 
must  swear,  not  only  that  he  "sold/*  but  also  that  he  actually  *'deliv- 
erd"  the  articles  for  the  price  of  which  suit  is  brought.  Adkinson  v. 
Simmons,  33-416.     See,  also,  Boggan  v.  Home,  97-260. 

Under  the  book-debt  law,  the  book  and  oath  are  only  evidence  of  small 
articles  which  liave  been  delivered  in  two  years;  but  they  are  not  evi- 
dence that  the  book  contains  all  the  credits  and  a  full  and  true  account 
of  all  the  dealings  between  the  parties.     Alexander  v.  Smoot,  35-461. 

Under  the  book-debt  law,  a  plaintiff  may  prove  by  his  own  oath  a  bal- 
ance due  to  him  of  sixty  dollars  or  under,  although  his  account  pro- 
duced appears  to  have  been  originally  for  more  than  sixty  dollars,  but 
is  reduced  by  credits  below  that  amount.     McWilliams  v.  Cosby,  26-110. 

Where  there  are  divers  dealings  included  in  an  account,  if  the  plaintiff 
omit  some  of  the  items  so  as  to  bring  the  amount  under  sixty  dollars, 
he  still  cannot  prove  the  account,  under  the  book -debt  law;  for  under  that 
he  has  to  swear  that  the  account  sued  on  contains  a  full  statement  of  all 
dealings.     Waldo  v.  Jolly,  49-173. 

Under  the  book-debt  law,  it  is  admissible  to  the  amount  of  sixty  dol- 
lars, to  offer  the  book  accounts  of  a  decedent,  containing  charges  against 
third  person  and  made  by  him.     Bland  v.  Warren,  65-372. 

Beftndant  can  prove  set-off.— Under  the  book-debt  law,  a  defendant  can 
prove  his  set-off  by  his  oath,  though  the  adverse  party  has  died.  Web- 
ber V.  Webber,  79-572;  Thomegeux  v.  Bell,  1-44. 

Party  becomes  an  ordinary  witness. — This  act  merely  removes  the  incom- 
petency of  the  party  who  is  examined  as  a  witness  to  prove  his  account, 
and  leaves  his  credibility  open  to  be  inquired  by  a  jury.  Kitchen  v. 
Tyson,  7-3 H« 

It  is  competent  for  a  party,  under  the  book -debt  law,  to  swear  to  the 
price  as  well  as  to  the  delivery  of  the  articles  stated  in  his  account,  and 
the  opposite  party  has  the  right  to  cross-examine  him  like  any  other 
witness.     Colbert  v.  Peercy,  25-77. 

Notwithstanding  the  restrictions  in  §  590,  ante^  in  relation  to  a  person's 
testifying  to  any  matter  between  himself  and  a  deceased  person,  when 
his  executor  or  administrator  is  a  party,  he  may,  as  heretofore,  be  per- 
mitted to  testify  under  the  book-debt  law.     Leggett  v.  Glover,  71-21 1. 

Sec.  592.  Book  accounts^  how  proved  by  executors  and 
administrators.  R.  C.f  c.  15,  s.  2.  1756,  c.  57,  s.  2.  1790, 
c.  465.    C.  C.  r.,  s.  343  {b). 

lu  action.s  where  executors  and  administrators  are  parties, 
such  book  account  for  all  articles  delivered  within  two 
years  previous  to  the  death  of  the  deceased  may  be  proved 
under  the  like  circumstances,  rules  and  conditions  ;  and  in 
such  case,  the  executor  or  administrator  may  prove  by  him- 
self that  he  found  the  account  so  stated  on  the  books  of  the 
deceased;  that  there  are  no  witnesses,  to  his  knowledge, 
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capable  of  proving  the  delivery  of  the  articles  which  he 
shall  propose  to  prove  by  said  book,  and  that  he  believes 
the  same  to  be  just,  and  doth  not  know  of  any  other  or 
further  credit  to  be  given  than  what  is  therein  mentioned: 
Provided^  that  if  two  years  shall  not  have  elapsed  previous 
to  the  death  of  the  deceased,  the  executor  or  administrator 
may  prove  the  said  book  account,  if  the  suit  shall  be  com- 
menced within  three  years  from  the  delivery  of  the  articles: 
Provided  further^  that  whenever  by  the  aforesaid  proviso 
the  time  of  proving  a  book*  account  in  manner  aforesaid  is 
enlarged  as  to  the  one  party,  to  the  same  extent  shall  be 
enlarged  the  time  as  to  the  other  party. 

Proof  by  executors  and  administrators. — In  assumpsit  for  fees  due  a 
deceased  attorney  at  law,  plaintiff  can  prove  the  account  under  the 
book -debt  law  by  the  testator's  books.     Charlton  v.  Lowry,  1-25. 

When  an  administrator  takes  the  book-debt  oath,  and  swears  that  the 
original  entry  is  in  the  handwriting  of  a  person  who  has  not,  after  dili- 
gent inquiry,  been  heard  of  for  seven  years,  and  that  he  knows  of  no 
one  who  can  prove  his  handwriting,  tlie  account  is  sufficiently  proven. 
Stevelie  v.  Greenlee,  12-317. 

Sec.  593.    Copies  of  account  are  evidence  unless  notice  given 
to  produce  original.    M.  C,  c.  15,  s.3..  1756,c.57fS*  S. 

C.  C.  r.,  s.  343  (c). 

A  copy  from  the  book  of  accounts  proved  in  manner 
above  directed  may  be  given  in  evidence  in  any  such 
action  or  set-off  as  aforesaid,  and  shall  be  as  available  as 
if  such  book  had  been  produced,  unless  the  party  opposing 
such  proof  shall  give  notice  to  the  adverse  party  or  his 
attorney,  at  the  joining  of  the  issue,  or  ten  days  before 
the  trial,  that  he  will  require  the  book  to  be  produced  at 
the  trial;  and  in  that  case  no  such  copy  shall  be  admitted 
as  evidence. 

Original  accoTint  must  be  produced,  when. — In  all  cases  under  the  book- 
debt  law,  it  is  the  duty  of  the  party,  who  wishes  to  prove  his  debt  by 
his  own  oath,  to  produce  the  original  account,  when  notice  to  that  effect 
has  been  given  by  the  other  party.  A  voluntary  destruction  of  the 
original  will  not  authorize  the  introduction  of  a  copy.     Coxe  v.  Skeen, 

25-443- 
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CHAPTER  SEVEN. 


MOTIONS  AND  ORDERS. 


Section. 

594.  Definition  of  an  order ;  mo- 
tions, how  and  where  made; 


Section. 

compelling   parties  to  tes- 
tify; decision  on  motion. 
595.  Notice  of  motion. 


Sec,  594.  Definition  of  an  order  ;  motions,  how  and  where 
made  ;  compeliing  parties  to  testify ;  decision  on  motion* 
C.  a  P.,  ss.  344,  345. 

Evety  direction  of  a  court  or  judge,  made  or  entered  in 
writing  and  not  included  in  a  judgment,  is  denominated 
an  order. 

(i)  An  application  for  an  order  is  a  motion; 

Wlien  a  motion  in  the  canse  is  the  proper  proceeding. — A  party  cannot 
resort  to  a  new  and  independent  action  when  relief  can  be  had  by  a  pro- 
ceeding in  the  original  cause.  Reid  v.  Pass,  33-589;  Singletary  v.  Whita- 
ker,  62-77;  Rogers  v.  Holt,  62-108;  Mason  v.  Miles,  63-564;  Jarman  v. 
Saunders,  64-367;  Council  v.  Rivers,  65-54;  Mauney  v.  Pemberton,  75-219; 
Chambers  v.  Penland,  78-53;  Lord  v.  Beard,  79^5;  Lord  v.  Meroney, 
79-14;  Askew  V.  Capehart,  79-17;  Murrill  v.  Murrill,  84-182. 

A  separate  action  cannot  be  brought  by  the  judgment  debtor  to  restrain 
an  execution  on  account  of  irregularity  in  the  judgment  or  the  execu- 
tion. The  proper  remedy  is  a  motion  in  the  canse.  Foard  v.  Alexander, 
64-69;  Burke  V.  Stokely,  65-569;  Faison  v.  Mcllwaine,  72-312;  Chambers 
V.  Penland,  78-53;  Neville  v.  Pope,  95-346. 

A  judgment  by  default  final  upon  a  note  payable  in  Confederate  cur- 
rency is  irregular,  and  the  proper  remedy  of  the  defendant  is  a  motion 
in  the  cause.     Williams  v.  Rockwell,  64-325. 

A  motion,  and  not  a  demurrer,  is  the  proper  method  of  taking  advan- 
tage of  a  discontinuance.     Church  v.  Furniss,  64-659. 

A  proceeding  by  a  motion,  supported  by  affidavits,  after  notice  to  the 
opposite  party,  to  have  satisfaction  of  a  judgment  entered  of  record, 
upHon  the  ground  that  it  has  been  paid  since  its  rendition,  is  the  appro- 
priate remedy  in  such  a  case,  but  is  neither  a  special  proceeding  nor  a 
civil  action.  It  is  only  a  motion  in  a  cause  still  pending.  Foreman  v. 
Bibb,  65-128. 

After  a  judgment  fixing  an  executor  with  assets,  and  a  return  of  an 
execution  issued  thereon  nulla  bona,  the  proper  mode  to  subject  such 
executor  personally  is  by  motion  founded  on  notice,  and  not  by  civil 
action.     McDowell  v.  Asbury,  66-444. 

Where  a  plaintiff  brought  an  action  to  review  and  correct  a  decree 
heretofore  made  in  an  old  suit  in  equity  and  not  yet  performed:  Held^ 
upon  demurrer,  that  the  proper  remedy  for  the  plaintiff  was  a  motion 
in  the  original  suit  still  pending,  and  not  by  an  independent  action  in 
the  nature  of  a  bill  of  review.     Long  v.  Cole,  72-20. 
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A  summons  issued  within  ten  days  of  the  term  of  the  court  to  which 
it  is  returnable  should  be  dismissed  on  motion.  Polk  v.  Howard,  72-527. 
Otherwise  now  by  8  201,  ante, 

A  party  to  an  action  seeking  relief  against  a  judgment  rendered 
therein  must  do  so  by  motion  in  the  original  cause,  and  not  by  an  inde- 
pendent action.     Askew  v.  Capehart,  79^17. 

An  application  for  alimony  pendente  lite  can  be  made  by  a  motion  in 
the  cause.     Reeves  v.  Reeves,  82-348. 

An  injunction  will  not  lie  against  execution  on  a  judgment  which 
^  might  have  been  set  aside  by  motion  in  due  time  under  {  274.  Walker 
V.  Gurley,  83-429. 

An  injunction  to  restrain  a  plaintiff  from  executing  his  judgment 
against  the  defendant  will  not  be  granted.  If  there  is  error  in  the  judg- 
ment, the  remedy  is  by  a  motion  to  modify  the  judgment  and  an  order 
suspending  proceedings.     Parker  v.  Bledsoe,  87-221;  Coward  v.  Chas- 

tain,  99-443- 

A  motion  in  the  cause  is  the  proper  remedy  to  impeach  a  summary 
judgment  rendered  upon  the  bond  of  a  delinquent  sheriff.  Worth  v. 
Cox,  89-44. 

Where  the  action  is  still  pending,  any  relief  against  a  judgment  or 
decree  rendered  therein  must  be  by  a  motion  in  the  cause,  and  not  by  a 
new  action.  Where  parties  are  required  by  a  decree  to  execute  a  con- 
veyance for  certain  land  upon  their  coming  of  age,  the  action  is  pend- 
ing until  the  conveyance  is  executed.     Morris  v.  White,  96-91. 

When  a  proceeding  is  allowed  to  drop  from  the  docket  without  a  final 
judgment  being  rendered,  it  may  be  brought  forward,  on  motion,  to  the 
end  that  unpaid  creditors  may  assert  their  rights  and  the  proceedings  be 
determined  according  to  law.  When  such  motion  is  made,  it  should 
strictly  be  disposed  of  before  contested  debts  are  put  in  issue;  but  when 
no  objection  is  made,  both  questions  may  be  disposed  of  at  the  same 
time.     Warden  v.  McKinnon,  94-378. 

A  judgment  cannot  be  collaterally  attacked  for  irregularity  except  for 
such  as  render  it  absolutely  void.  The  proper  remedy  to  correct  an 
irregularity,  when  it  does  not  render  the  judgment  void,  is  by  a  motion 
in  the  cause.     Burgess  v,  Kirby,  94-575. 

Where  the  subject-matter  of  an  action  has  been  once  determined  by 
the  court,  a  new  action  will  not  be  entertained  in  regard  to  it.  If  for 
any  reason  the  former  judgment  ought  to  be  set  aside,  it  can  only  be 
done  by  a  motion  in  the  cause  for  that  purpose,  if  the  action  is  still 
pending;  and  if  it  has  been  determined  and  come  to  an  end,  then  by  a 
new  action  to  directlv  attack  it  for  fraud  charged.  Albertson  v.  Wil- 
A    liams,  97-264;  Jones  v;  Coffey,  97-347. 

A  mortgage  given  under  \  120  of  The  Code,  in  lieu  of  the  bond  required 
by  ^  237,  may  be  foreclosed  by  motion,  upon  notice,  in  the  original 
action.     Ryan  v.  Martin,  103-282. 

A  motion  in  the  cause  for  execution  is  the  proper  proceeding  to  sub- 
ject land  charged  with  owelty  of  partition  to  the  payment  thereof.  Her- 
man V.  Watts,  107-646;  Meyers  v.  Rice,  107-24. 

Note. — The  rule  deducible  from  the  authorities  is  thus  summed  up: 
The  judgment  and  proceedings  may  be  set  aside  on  application  of  a  party 
within  a  reasonable  time,  for  any  material  irregularity  therein,  whether 
the  proceeding  has  been  terminated  by  final  judgment  or  not.  For  fraud 
any  order  or  judgment  can  be  set  aside,  on  motion  in  the  cause,  before 
final  judgment,  but  after  final  judgment  the  impeachment  must  be  by 
independent  action.  McLaurin  v.  McLaurin,  106-331,  citing,  as  authori- 
ties, Peterson  v.  Vann,  83-118;  England  v.  Garner,  84-212;  Thompson 
V.  Shamwell,  89-283;  Williamson  v.  Hartman,  92-236;  Fowler  v.  Poor, 


CLARK'S   CODE   OF   CIVIL   PROCEDURE.  647 

93-466;  Burgess  v.  Kirby,  94-575;  Synie  v.  Trice,  96-243;  Mock  v.  Cog- 
gin,  101-366,  followed  by  Carter  v.  Rountree,  109 — . 

See,  also,  §  274,  and  cases  cited  under  sub-head  "Irregular  Judgments." 

Motion  to  set  aside  must  be  in  reasonable  time. — A  motion  in  the  cause  to 
set  aside  a  judgment  for  irregularity  will  be  entertained  if  made  in  a 
reasonable  time,  but  it  is  only  when  the  irregularity  is  so  serious  in  its 
nature  as  to  destroy  the  efficacy  of  the  action  and  render  the  judgment 
void,  or  when  it  may  seriously  injure  and  prejudice  the  moving  party, 
that  there  is  sufficient  ground  to  disturb  the  judgment.  What  is  reason- 
able time  depends  upon  circumstances.  When  long  time  has  elapsed, 
and  the  rights  of  third  parties  have  grown  up,  the  courts  will  be  slow  to 
affect  them.  Such  motions  can  be  granted  after  the  determination  of 
an  action.     Williamson  v.  Hartman,  92-236. 

The  motion  to  set  aside  a  judgment  should  be  made  within  a  reason- 
able time,  and  the  irregularity  to  warrant  the  setting  it  aside  should  be 
in  respect  to  some  matter  of  substance  prejudicing  the  party.  Peoples  v, 
Norwood,  94-167. 

What  is  a  reasonable  time  depends  upon  the  facts  and  circumstances 
of  each  case,  but  the  more  promptly  the  motion  is  made  the  more 
inclined  the  court  will  be  to  grant  it.     Williamson  v.  Hartman,  92-236. 

Conrt  may  act  ex  mero  motn. — Where  relief  may  be  had  in  a  pending 
action,  it  must  be  sought  by  a  motion  in  that  cause,  and  if  anew  action 
is  brought  it  will  be  dismissed  by  the  court  ex  mero  molUy  if  the  objec- 
tion is  not  taken  by  the  defendant.  Hudson  v.  Coble,  97-260;  Wilson  v. 
Chichester,  107-386;  Council  v.  Rivers,  65-54. 

Where  the  court  has  gotten  jurisdiction  over  the  parties  and  subject 
matter  of  an  action,  it  will  not  permit  a  new  and  independent  action  to 
be  brought  to  settle  the  same  rights.  The  parties  cannot  by  consent 
give  the  court  jurisdiction  of  such  new  action,  and  when  the  facts 
appear,  the  court  should  ex  mero  tnotu  dismiss  it.  Long  v.  Jarratt, 
94-444. 

Action  may  be  treated  as  amotion. — When  the  proper  remedy  is  by  motion 
in  the  cause,  and  a  party  by  mistake  of  his  right  begins  a  new  action, 
the  court  may,  in  its  discretion,  treat  the  summons  and  complaint  as  a 
motion.    Jarman-v.  Saunders,  64-367. 

An  action  not  treated  as  a  motion  in  the  cause. — An  action  is  inadmissible 
as  a  mode  of  obtaining  relief  against  an  execution  for  irregularity;  the 
proper  relief  is,  as  formerly,  by  motion  to  set  it  aside;  notice  of  the 
order  nisi  made  thereunder,  operating  in  the  meantime  as  an  injunction 
again t  the  process,  but  whei:e  an  action  had  been  resorted  to:  Held^ 
that  it  could  not  be  treated  as  a  motion  in  the  original  cause,  (i)  because 
not  so  entitled;  (2)  because  the  only  relief  prayed  for  therein,  was  a  per- 
petual injunction.     Foard  v.  Alexander,  64-69. 

Where  a  purchaser  at  a  sale  to  make  land  assets,  assigned  his  bid, 
and  his  assignee  paid  the  purchase-money,  but  did  not  get  a  deed,  and 
after  his  death  his  administrator  and  heirs  at  law  brought  suit  againt  the 
administrator  who  sold  the  land,  and  the  heirs  at  law  of  the  intestate 
whose  land  was  sold,  to  have  a  deed  executed:  //  Was  held,  that  the 
relief  must  be  obtained  by  a  motion  in  the  original  cause  in  which  the 
land  was  sold,  and  the  action  should  be  dismissed,  and  this  was  so, 
although  the  objection  was  not  taken  in  the  court  below.  In  such  case, 
the  new  action  will  not  be  treated  as  a  motion  in  the  original  cause. 
Long  v.  Jarratt,  94-444. 
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If  no  objection  made  to  independent  action,  oannot  be  made  Ibr  first  time. — 
An  independent  action  upon  an  obligation  to  secure  the  payment  of 
money  nven  upon  a  purchase  under  a  judicial  sale  will  not  be  enter- 
tained if  the  objection  be  made  in  apt  time,  the  proper  course  being  to 
enforce  the  contract  by  a  motion  in  the  cause  in  which  the  sale  was 
decreed;  but  if  the  objection  is  not  made  at  the  proper  time,  the  court 
may  proceed  with  the  action.  Such  objection  will  not  be  entertained 
when  made  for  the  first  time  in  the  supreme  court.  (The  ruling  in 
Council  V.  Rivers,  65-54,  on  this  point,  disapproved.)  Lackey  v.  Pear- 
son, 101-65 1. 

• 

Motion  treated  as  an  action. — Under  some  circumstances  a  motion  in  the 
cause  may  be  treated  as  an  independant  action  to  impeach  a  judgment. 
Stradley  v.  King,  84-635. 

Motion  not  treated  as  an  action. — Where  a  motion  in  a  cause,  which  had 
been  terminated  by  final  judgment,  was  made,  upon  notice  to  the  par- 
ties and  supported  by  affidavits,  but  no  pleadings  had  been  filed,  or 
issues  joined,  or  any  consent  entered  to  treat  the  motion  as  an  indepen- 
dent action,  it  was  error  in  the  court,  of  its  own  motion,  and  in  its  dis- 
cretion, to  so  consider  and  dispose  of  it,  and  the  supreme  court  will,  ex 
tnero  motu^  correct  such  error.     Smith  v.  Fort,  105-446. 

A  motion  in  the  canse  not  adequate,  when. — The  appointment  of  a  trustee 
by  a  judge  of  probate,  in  cases  where  the  former  trustee  has  died, 
removed  from  the  county,  or  become  incompetent,  cannot  be  done  on 
an  ex  parte  motion  or  petition.  The  application  for  such  appointment 
is  in  the  nature  of  a  civil  action,  and  all  persons  interested  must  be  made 
parties,  and  have  full  time  and  opportunity  to  set  up  their  respective 
claims.     Guion  v.  Melvin,  69-242. 

A  decree  in  the  former  court  of  equity,  regularly  enrolled  and  regis- 
tered, is  final;  and  cannot  be  impeached  by  a  motion  in  the  cause. 
Thaxton  v.  Williamson,  72-125;  Covington  v.  Ingram,  64-123.  The  same 
as  to  judgments  of  the  former  county  courts.     Peterson  v.  Vann,  83-118; 

The  right  of  a  surety  to  be  subrogated  to  the  rights  of  his  principal  can 
only  be  asserted  by  an  independent  action.     Calvert  v.  Peebles,  82-334. 

The  title  to  office  cannot  be  tried  by  a  motion.  Sneed  v.  Bullock, 
77-282. 

Where  the  case  is  ended,  the  remedy  (if  any,  after  an  acquiescence  for 
seven  years),  is  not  by  motion,  but  by  a  new  action  commenced  by  sum- 
mons.   Thompson  v.  Shamwell,  89-283. 

The  superior  court  has  no  jurisdiction  upon  petition,  motion  or  sum- 
mary orders  to  direct  the  disposition  of  moneys  paid  into  clerk's  office 
by  executors,  administrators  and  collectors  under  The  Code,  jj  1543  and 
1544.     Cassidey  ^;r^ J r/^,  95-225. 

Where  persons  who  were«not  parties  to  the  original  suit  are  the  con- 
testants in  an  issue  of  fraud  alleged  to  have  been  perpetrated  in  the 
course  of  the  progress  of  the  cause,  the  remedy  must  be  sought  by  inde- 
pendent action.     Mock  v.  Coggin,  101-366. 

l^pon  motion  in  the  cause,  it  appeared  that  the  defendant  railroad 
company,  by  order  of  its  board  of  directors  and  th«i  action  pursuant 
thereto  of  its  president  and  secretary,  had  confessed  certain  judgments 
in  favor  of  its  president  just  prior  to  the  road's  going  into  the  hands  of 
a  receiver,  the  court  below  properly  refused  to  consider  any  allegations 
of  fraud.  These  should  be  made  in  an  independent  action  properly- 
constituted  for  this  purpose.     Sharp  v.  Railroad,  106-308. 

Defence  to  amotion. — A  discharge  in  bankruptcy  will  not  avail  on  a 
motion  to  set  aside  an  execution  on  a  judgment  obtained  since  the  dis- 
charge.    Paschall  v.  Bullock,  80-329. 
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When,  in  a  motion  to  set  aside  a  writ  of  assistance  for  want  of  notice, 
it  appears  that  the  writ  was  granted  in  open  court  without  objection 
from  the  counsel  for  the  defendant  in  possession,  who  was  present  at 
the  time:  Held^  that  the  motion  should  not  be  granted.  Coor  v.  Smith, 
107-430. 

Benewal  of  motion. — A  motion  for  an  injunction  or  receiver,  if  refused, 
cannot  be  renewed.    Jones  v.  Thome,  80-72. 

Nor  a  motion  to  issue  execution  on  a  dormant  judgment.  Sanderson 
V.  Daily,  83-67. 

Nor  a  motion  to  discharge  a  party  taken  in  arrest  and  bail.  Roulhac 
V.  Brown,  87-1. 

Nor  a  motion  to  set  aside  a  judgment  if  made  on  the  same  grounds. 
Mabry  v.  Henry,  83-298. 

Motions  made  in  the  progress  of  a  cause  to  facilitate  the  trial,  but 
which  involve  no  substantial  right,  and  the  decision  of  which  is  not 
subject  to  appeal,  may  be  renewed  as  subsequent  events  require.  The 
doctrine  of  res  judicata  applies  to  motions  affecting  a  substantial  right, 
and  which  may  be  the  subject  of  appeal,  but  from  the  decision  of  which 
no  appeal  is  taken.  Sanderson  v.  Daily,  83-67;  Allison  v.  Whittier, 
101-490. 

The  law  does  not  tolerate  successive  proceedings  merely  upon  newly 
assigned  reasons,  when  one  and  the  same  object  is  aimed  at  in  all,  but 
the  first  decision  will  govern  as  res  judicata    Mabry  v.  Henry,  83-298. 

A  refusal  of  a  motion  by  a  judge  not  having  jurisdiction  does  not  bar 
a  renewal  of  the  motion  before  the  proper  judge.  Bank  v.  Wilson, 
80-200. 

After  a  motion  to  recall  an  execution  and  set  aside  a  judgment  has 
been  once  heard  and  refused  upon  full  evidence,  it  becomes  res  judicata. 
Moore  v.  Grant.  92-316.    • 

See  cases  cited  under  J?  274  and  412  (4),  ante  ^  also,  as  regards  motions 
in  Provisional  Remedies,  the  various  sections  of  Title  IX,  \\  290  to  383 
inclusive. 

(2)  Motions  may  be  made  to  a  clerk  of  a  superior  court, 
or  to  a  judge  out  of  court ;  except  for  a  new  trial  on  the 
merits; 

At  chambers. — When  a  motion  was  heard  at  chambers,  by  consent ^  it 
cannot  be  objected  in  the  supreme  court  that  it  should  have  been  heard 
in  term.     Gatewood  v.  Leak,  99-363;  Anthony  v.  Estes,  99-598. 

Pending  appeal. — A  judge  of  the  superior  court  can  entertain  no  motion 
in  a  cause  upon  the  merits,  which,  by  appeal,  is  in  the  supreme  court. 
Skinner  v.  Bland,  87-168;  Isler  v.  Brown,  69-125. 

NOTB. — This  does  not  debar  motions  or  orders  upon  incidental  matters, 
such  as  the  preservation  or  investment  of  a  fund  pending  the  appeal 
and  the  like.     Hinson  v.  Adrian,  91-372;  Green  v.  Griffin,  95-50. 

In  the  snpreme  court.— -The  objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  or  want  of  jurisdiction, 
may  be  taken  by  motion  in  the  supreme  court.  Tucker  v.  Baker,  86-1; 
Bryant  v.  Fisher,  85-71;  Jones  v.  Com'rs,  85-278. 

^^^  i  550j  (tntCy  and  rule  27  of  the  supreme  court,  post^  and  cases  cited. 

Before  a  jnstice  of  the  peace.— Where  a  judgment  of  a  justice  of  the 
peace  is  for  any  reason  void,  it  may  be  impeached  either  by  motion 
before  him  or  by  a  recordari  in  the  nature  of  a  writ  of  false  judgment. 
McKee  v.  Angel,  90-60; v. ,  109—. 
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(3)  Motions  must  be  made  within  the  district  in  which 
the  action  is  triable; 

Befbre  the  judge  of  another  district. — ^The  judge  holding  the  courts  of  a 
district,  other  than  that  in  which  a  judgment  is  originally  docketed, 
canont  entertain  a  motion  to  set  it  aside.     Birdsey  v.  Harris,  68-92. 

Out  of  the  county. — Except  by  consent,  or  in  those  cases  especially  per- 
mitted by  statute  (granting  injunctions,  H  334,  337),  the  superior  court 
has  no  jurisdiction  to  hear  a  cause  or  a  motion  therein  outside  of  the 
county  in  which  the  action  is  pending.     McNeill  v.  Hodges,  99-248. 

The  consent  necessary  to  give  jurisdiction  to  hear  motions  in  a  county 
other  than  that  in  which  the  action  is  pending  must  affirmatively  appear 
in  the  record;  and  if  it  does  not,  the  error  may  be  assigned  in  the 
supreme  court.     Godwin  v.  Monds,  101-354. 

Regularly,  a  motion  to  set  aside  a  judgment  should  be  made  in  the 
county  where  judgment  was  rendered;  but,  where  it  appears  that  the 
parties  consented  to  have  it  heard  in  another,  no  objection  can  be  taken 
on  that  account.     Skinner  v.  Terry,  107-103. 

(4)  A  motion  to  vacate  or  modify  a  provisional  remedy, 
and  an  appeal  from  an  order  allowing  a  provisional  remedy, 
shall  have  preference  over  all  other  motions ; 

(5)  When  any  party  intends  to  make  or  oppose  a  motion 
in  any  court  of  record,  and  it  shall  be  necessary  for  him  to 
have  the  affidavit  of  any  person  who  shall  have  refused  to 
make  the  same,  such  court  may,  by  order,  appoint  a  referee 
to  take  the  affidavit  or  deposition  of  such  person.  Such 
person  may  be  subpoenaed  and  compelled  to  attend  and 
make  an  affidavit  before  such  referee,  the  same  as  before  a 
referee  to  whom  it  is  referred  to  try  an  issue ; 

(6)  Whenever  a  motion  shall  be  made  in  any  cause  or 
proceeding  in  any  of  the  courts,  to  gbtain  an  injunction 
order,  order  of  arrest,  or  warrant  of  attachment,  granted  in 
any  such  case  or  proceeding,  or  a  motion  to  vacate  or  modify 
the  same  is  made,  it  shall  be  the  duty  of  the  judge  before 
whom  such  motion  is  made,  to  render  and  make  known 
his  decision  on  such  motion  within  ten  days  after  the  day 
upon  which  such  motion  shall  or  may  be  submitted  to  him 
for  decision. 

Directory. — This  section  must  necessarily  be  held  merely  directory,  from 
the  impossibility  of  an  appeal  givinjj  any  redress,  as  regards  the  time 
in  which  the  judge  shall  file  his  decision.     Childs  v.  Martin,  68-307. 
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During  pendency  of  action. — An  interlocutory  order  is  always  under  the 
control  of  the  court  during  the  pendency  of  the  action.  Shinn  v.  Smith, 
79-310;  Mebane  v.  Mebane,  80-34;  Worth  v.  Gray,  59-4;  Ashe  v.  Moore, 
6-383;  Miller  v.  Justice,  85-25;  Welch  v.  Kingsland,  89-179. 

Sec  595.    Notice  of  motion.    C.  €.  1*.,  ».  340. 

When  notice  of  a  motion  is  necessaiy,  it  must  be  served 
ten  days  before  the  time  appointed  for  the  hearing;  but  the 
court  or  judge  may,  by  an  order  to  show  cause,  prescribe 
a.  shorter  time. 

Hotice,  when  neceesary. — An  order  to  stay  proceedings  for  a  longer  time 
than  twenty  days,  made  by  a  judge  at  chambers,  and  without  notice  to 
the  adverse  party,  will  be  set  aside  on  motion.  Foard  v.  Alexander, 
64-69.     And  m  all  iproceedings  before  the  clerk.     Blue  v.  Blue,  79-69. 

Afler  a  judgment  fixing  an  administrator  with  assets  ^nd  a  return  of 
nul/a  dona  thereon,  the  proper  mode  to  subject  him  personally  is  by 
motion  on  notice,  and  not  by  an  action.     McDowell  v.  Asbury^  66-444. 

When  a  motion  is  made  to  set  aside  a  judgment,  notice  must  be  given 
to  the  adverse  party.  Seymour  v.  Cohen,  67-345:  Sutton  v.  McMillan, 
72-102;  Lyon  v.  McSlillan,  72-392. 

Notice  of  an  application  to  a  court  for  leave  to  issue  a  ven.  ex. — the 
judgment  having  been  obtained  in  186 £,  and  the  last  execution  thereon 
returned  more  than  three  years  from  the  date  of  such  application,  and 
the  defendant  therein  being  dead — must  be  served  on  the  personal  rep- 
resentative of  such  defendant.     Aycock  v.  Harrison,  71-432. 

It  is  error  to  grant  an  injunction  staying  execution  on  a  judgment, 
without  notice  to  the  plaintiflF.     Faison  v.  Mcllwaine,  72-312. 

Notice  not  necessary,  when. — No  notice  of  a  motion  is  required,  when  the 
motion  is  made  at  a  term  when  the  cause  stands  regularly  for  trial. 
Hemphill  v.  Moore,  104-379;  Erwin  v.  Lowery,  64-321. 

Neither  \  210,  ante^  nor  th^  proviso  in  g  237,  ante,  re<juires  notice  to  be 
given  to  the  adverse  party,  on  an  application  for  permission  to  defend  a 
suit  without  giving  the  required  security.     Deal  v.  Palmer,  68-215. 

The  five  days'  notice  which  was  required  by  I218,  C.  C.  P.,  previous 
to  a  motion  for  judgment  on  account  of  a  frivolous  demurrer,  answer  or 
reply,  is  not  applicable  since  the  Code  of  Civil  Procedure  has  been  sus- 
pended, and  the  summons  in  civil  action  is  made  returnable  to  the  court 
in  term  time.  Now  such  notice  is  unnecessary,  as  the  parties,  through 
their  counsel,  must  take  notice,  at  their  peril,  of  all  motions  and  steps 
in  the  cause.     Clayton  v.  Jones,  68-497. 

Note. — As  amended  into  §  388,  ante^  the  five  days'  notice  is  stricken 
out. 

« 

When  a  judgment  which  has  been  standing  for  several  terms,  upon 
which  an  execution  had  been  issued  and  the  land  of  defendant  sold,  has 
been  set  aside  upon  motion  of  the  defendant,  it  requires  no  notice  of  a 
motion  on  the  part  of  the  plaintiff  to  revoke  the  order  setting  aside  the 
order,  and  to  re-instate  the  same  and  the  execution.  Perry  v.  Pearce, 
68-367. 

Parties  fixed  with  notice,  when. — Parties,  once  served  with  process,  are 
fixed  with  notice  of  all  subsequent  motions  and  orders  in  the  cause. 
Sparrow  v.  Davidson,  77-35;  University  v.  Lassiter,  83-38. 
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A  party  is  charged  with  a  knowledge  of  all  that  transpires  and  is  made 
.of  record  in  the  progress  of  the  action,  and  of  all  the  pleadings  and 
admissions  of  facts  by  his  counsel.  Wilson  v.  Pearson,  102-290;  Stan- 
cill  V.  Gay,  92-455;  Williams  v.  Whiting,  94-481;  University  v.  Lassiter, 
83-38;  Coor  V.  Smith,  107-430. 

All  persons  who  have  been  duly  made  parties  to  an  action  will  be 
presumed  to  have  notice  of  all  orders,  decrees,  etc.,  therein  subsequently 
made,  and  will  be  estopped  thereby,  notwithstanding  any  irregularities 
which  may  appear  in  the  proceedings,  until  they  shall  have  been 
reversed  or  vacated  on  appeal,  in  some  action  instituted  for  that  pur- 
pose.    Spencer  v.  Credle,  102-68. 

One  who  has  been  duly  made  party  to  a  pending  action  is  bound  to 
take  notice  of  all  motions,  orders,  etc.,  made  therein  during  term  time. 
Special  notice  of  motions,  proceedings,  etc.,  as  for  an  injunction  is  only- 
required  when  made  or  to  be  heard  out  of  term;  but,  in  such  cases,  if 
the  opposing  party  voluntarily  appears,  in  person  or  by  attorney,  h^ 
will  be  ordinarily  deemed  to  have  waived  notice.  Where  a  party  has 
been  prevented,  by  inadvertence  or  mistake,  from  making  resistance  of 
such  motions,  etc.,  the  court  may,  in  its  discretion,  give  him  an  oppor- 
tunity to  be  heard.     Hemphill  v.  Moore,  104-379. 

An  order  of  court  continuing  the  motion  for  alimony  to  a  future  term 
of  court,  made  in  the  presence  of  counsel  for  both  parties  is,  sufficient 
notice^  under  the  statute,  of  such  motion.     Lea  v.  Lea,  104-603. 

Parties  not  fixed  with  notice,  when. — Though  final  judgment  does  not 
terminate  all  connection  of  counsel  with  the  case,  notice  of  any  motion 
subsequent  to  that  term  of  court  must  be  served  on  them.  Coor  v.  Smith, 
107-430;  Rogers  v.  McKenzie,  81-164;  Branch  v.  Walker,  92-87;  Allison 
V.  Whittier,  101-490. 

Neither  parties  nor  counsel  are  required  to  take  notice  of  orders  made 
after  the  judge  has  left  the  court-house  for  the  term.  Branch  v.  W^alker, 
92-87. 

Ordinarily,  all  parties  to  an  action  are  presumed  to  have  notice  of  all 
orders  made  therein,  but  this  rule  does  not  apply  to  an  action  pending^ 
before  1868,  and  which  has  never  been  transferred  to  the  new  docket. 
Dawkins  v.  Dawkins,  93-283.  Nor  to  orders  out  of  term.  Blue  v.  Blue, 
79-69. 

Befbre  the  clerk.— Presumption  of  notice  of  a  motion  does  not  apply  to 
proceedings  in  the  probate  court.     Blue  v.  Blue,  79-69. 

If  notice  given  is  too  short. — If  not  enough  time  is  allowed,  the  motion 
should  be  retained,  not  dismissed.     Guion  v.  Melvin,  69-242. 

Does  not  apply. — This  section  does  not  apply  to  supplemental  proceed- 
ings, as,  by  §  488(1),  the  judge  fixes  time  and  place  in  the  order.  Weil- 
ler  v.  Lawrence,  81-65. 


CHAPTER  EIGHT. 
COMPUTATION  OF  TIME. 

Section  596.     Time,  how  computed. 
Sec.  590.  .  Time,  how  computed.  .  C.  C.  1*,  «.  348, 

The  time  within  which  an  act  is  to  be  done,  as  herein 
provided,  shall  be  computed  by  excluding  the  first  day  and 
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including  the  last.     If  the  last  day  be  Sunday,  it  shall  be 
excluded. 

Service  of  summoxiB.— Service  of  summons  is  in  time  if  made  on  Friday, 
the  tenth  day  before  court.     Taylor  v.  Harris,  82-25. 

Servioe  by  pablication. — When  publication  ' '  once  a  week  for  four  weeks  " 
is  re<^uired,  publication  on  the  four  successive  Mondays  before  court  is 
sufficient  The  four  weeks'  publication  is  in  lieu  of  the  ten  days'  notice 
required  when  summons  is  personally  served,  and  not  additional.  Guil- 
ford V.  Georgia,  109 — . 

In  actions  on  judgments. — Where  a  judgment  was  rendered  on  2Qth  Octo- 
ber, 1873,  and  an  action  was  brought  on  such  judgment  on  20th  October, 
1883:  Held,  the  statute  barring  actions  on  a  judgment  (§  152,  ante),  unless 
commenced  within  ten  years  after  rendition  of  the  judgment,  was  a 
defence  to  the  action.     Cook  v.  Moore,  95-1. 

In  appeals. — Time  to  file  bond  and  serve  case  on  appeal  is  counted  from 
the  day  of  the  actual  adjournment  of  the  court,  and  not  from  the  day  of 
trial.  Turrentine  v.  Railroad,  92-642;  Walker  v.  Scott,  104-481;  Cham- 
blee  v.  Baker,  95-98;  Worthy  v.  Brady,  91-265. 

In  re-hearings. — In  counting  the  twenty  days  from  the  commencement 
of  the  term  of  the  supreme  court  within  which  an  application  to  re-hear 
may  be  filed,  the  first  day  of  the  term  is  excluded,  and  the  last  day  also, 
if  it  falls  on  Sunday.     Barcroft  v.  Roberts,  92-249. 

In  penalty  cases  Ibr  detention  of  freight. — Under  the  statute  (acts  i874-'5, 
ch.  240,  now  The  Code,  §  1967)  which  prescribes  a  forfeiture  for  a  delay 
of  local  shipment  of  freight  for  more  than  five  days,  five  running  days 
are  intended,  and  Sunday  is  counted  as  one  of  them,  even  when  the  last 
day  falls  on  Sunday.     Branch  v.  Railroad,  77-347. 

Under  ch.  240,  acts  i874-*5,  making  it  unlawful  to  allow  freight  to  remain 
unshipped  for  more  than  five  days,  the  railroad  company  would  not  incur 
the  penalty  till  the  end  of  the  sixth  day,  the  law  not  regarding  fractions 
of  a  day  in  enforcing  a  penal  statute.  Sunday  is  counted  as  any  other 
day.     Keeter  v.  Railroad,  86-346. 

See  §  552,  ante,  and  J  602,  post 


CHAPTER  NINE. 
NOTICES  AND  FILING  AND  SERVICE  OF  PAPERS. 

Sbction  597.     Notices  and  other  papers,  how  served;  subpoena  for  wit- 
nesses; when  this  section  does  not  apply. 

/Sec.  597 •    Notices  and  other  papers^  how  served;  subpcdtia 
for  witnesses.    C.  C.  B.,  ss.  340,  353.    1876-^7,  c,  64,  s.  1. 

Notices  shall  be  in  writing ;  notices  and  other  papers 
may  be  served  on  the  party  or  his  attorney  personally, 
where  not  otherwise  provided  in  this  chapter. 
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BeqairementB. — This  section  is  of  general  application  as  to  notices  Id 
judicial  proceedings,  and  its  requirements  are  essential  to  a  valid  notice. 
Allen  V.  Strickland,  100-225. 

When  a  statute  requires  notice  to  be  given,  the  notice  must  be  in 
writing,  addressed  to  the  proper  person,  contain  an  intelligent  and  suf- 
ficiently expressed  statement  of  the  matter  to  be  communicated,  signed 
by  the  party  giving  it,  or  his  attorney,  served  in  such  way  that  the  court 
can  see  that  it  has  been  served,  and  the  original,  or  a  copy  properly 
authenticated,  returned  into  court.     Ibid. 

Service  by  mall.— Since  The  Code,  there  is  no  statute  allowing,  judicial 
notices  to  be  served  by  mail,  and  in  the  absence  of  a  statute  such  a  ser- 
vice is  void.     Allen  v.  Strickland,  100-225. 

Note. — Summons,  notices  and  other  process  can  be  served  on  non- 
residents by  mail — ^  218  (8),  ante. 

Service  by  one  not  an  oi&cer. — Service  of  a  notice  of  appeal  by  one  not 
an  officer  is  void.  Such  service  is  only  valid  as  to  a  subpoena,  and  must 
then  be  proven  on  oath.     State  v.  Johnson,  109 — . 

Alias  notice. — Setnble,  if  a  notice  is  duly  placed  in  the  hands  of  a  proper 
officer,  and  he  fails  to  serve  it  in  time,  an  alias  may  be  ordered.  Bat  a 
notice  served  by  the  party  in  a  manner  not  recognized  by  law  is,  in  law, 
no  notice^  and  therefore  na  alias  can  be  6rdered.  Allen  v.  Strickland, 
100-225. 

See  'ii  228  and  519,  anle^  and  cases  cited. 

(i)  If  upon  an  attorney  service  may  be  made  during  his 
absence  from  his  office  by  leaving  the  paper  with  his  clerk 
therein,  or  with  a  person  having  charge  thereof,  or,  when 
there  is  no  person  in  the  office,  by  leaving  it,  between  the 
hours  of  six  in  the  morning  and  nine  in  the  evening,  in  a 
conspicuous  place  in  the  office,  or,  if  it  be  not  open  so  as  to 
admit  of  such  service,  then  by  leaving  it  at  the  attorney's 
residence  with  some  person  of  suitable  age  and  discretion; 

On  attorney. — A  notice  of  a  motion  to  set  aside  a  judgment  may  be 
properly  served  on  the  attorney  of  record  of  the  opposing  party. 
Branch  v.  Walker,  92-87. 

An  attorney  of  record  cannot  withdraw  from  an  action  without  leave 
of  court,  and  his  relation  to  the  matter  continues  till  the  judgment  is 
satisfied.     Ibid. 

Notice  to  an  attorney  of  any  matter  relating  to  the  business  in  which 
he  is  engaged  for  his  client  is  notice  to  the  client.  Hulbert  v.  Douglas, 
94-122. 

(2)  If  Upon  a  party,  it  may  be  made  by  leaving  the  paper 
at  his  residence,  between  the  hours  of  six  in  the  morning 
and  nine  in  the  evening,  with  some  person  of  suitable  age 
and  discretion; 
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Setom  <' executed." — A  return  by  the  sheriff  on  a  notice  to  produce  a 
paper,  in  these  words,  "Executed  by  delivering  a  copy,"  implies  a 
delivery  to  each  party  to  whom  the  notice  is  addressed,  and  is  sufficient. 
McDonald  v.  Carson,  94-497. 

m 

Left  at  residence. — A  notice  is  properly  served  if  left  with  wife  of  defend- 
ant at  his  residence  within  the  hours  prescribed  by  this  section.  Turner 
V.  Holden,  109 — . 

(3)  If  upon  a  person  who  cannot  be  found  after  due  dili- 
gence, or  who  is  not  a  resident  of  this  state,  the  service 
thereof  may  be  made  by  the  publication  of  the  notice  once 
a  week  for  four  successive  weeks  in  some  newspaper  pub- 
lished in  the  county  from  which  the  notice  is  issued,  and 
if  no  newspaper  be  published  therein,  then  in  some  news- 
paper published  within  the  judicial  district;  and  the  proof 
of  service  shall  be  as  is  required  by  law  in  the  case  of  a 
service  of  a  summons  by  publication; 

Time,  how  computed. — The  time  required  for  publication  of  summons 
and  notices  is  in  lieu  of  the  ten  days  necessary  when  there  is  personal 
service,  and  not  additional.     Guilford  v.  Georgia,  109 — . 

(4)  Service  of  a  subpoena  for  witnesses  may- be  made  by 
a  sheriff,  coroner  or  constable,  and  proved  by  the  return  of 
such  oflScer,  or  the  service  may  be  made  by  any  person  not 
a  party  to  the  action,  and  proved  by  his  oath.  A  subpoena 
for  witnesses  need  not  be  signed  by  the  clerk  of  the  court. 
It  shall  be  sufficient  if  subscribed  by  the  party  or  by  his 
attorney.  This  section  shall  not  apply  to  the  service  of  a 
summons  or  other  process,  or  of  any  paper  to  bring  a  party 
into  contempt. 

Betnm  of  officer. — The  return  of  the  officer  is  sufficient  evidence  of  the 
service  of  a  subpoena;  and  semble^  of  service  of  a  notice  of  a  motion, 
also.     Surratt  v.  Crawford,  87-372. 

By  one  not  an  officer. — Service  by  one  not  an  officer  is  valid  only  as  to  a 
subpoena,  and  then  must  be  proven  on  oath.     State  v.  Johnson,  109 — . 
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CHAPTER  TEN. 
DUTIES  OF  SHERIFFS  AND  CORONERS. 

Section  598.     Duty  of  sheriff  and  coroner  in  serving  or  executing  pro- 
cess, and  how  enforced;  may  return  by  mail. 

Sec.  698.  Duty  of  sheriff  and  coroner  in  serving  or  execut- 
ing  process,  and  how  enforced ;  may  refum  process  by 
mail.    C.  C.  P.,  s.  354. 

Whenever  the  sheriff  may  be  required  to  serve  or  exe- 
cute any  summons,  order  or  judgment,  or  to  do  any  other 
act,  he  shall  be  bound  to  do  so  in  like  manner  as  upon  pro- 
cess issued  to  him,  and  shall  be  equally  liable  in  all  respects 
for  neglect  of  duty ;  and  if  the  sheriff  be  a  party,  the  coro- 
ner shall  be  bound  to  perform  the  service,  as  he  is  now 
bound  to  execute  process  where  the  sheriff  is  a  party  ;  and 
this  chapter  relating  to  sheriffs  shall  apply  to  coroners  when 
the  sheriff  is  a  party.  Sheriffs  and  coroners  may  return  pro- 
cess by  mail.  Their  liabilities  in  respect  to  the  execution 
of  process  shall  be  as  prescribed  by  law. 

Officer  not  liable,  when. — Where  the  summons  sent  by  mail  does  not 
reach  the  officer  till  six  days  before  the  sitting  of  the  court  to  which  it 
is  returnable,  and  it  is  served  in  two  days  thereafter,  he  is  not  liable  to 
amercement.     Yeargin  v.  Wood,  83-326. 

Return  of  officer. — The  official  acts  and  returns  of  a  sheriff  are  acted  on 
without  proof  of  his  signature,  in  a  court  in  which  he  is  an  officer.  The 
Code,  i  940;  McDonald  v.  Carson,  94-497. 

A  single  affidavit  will  not  be  sufficient  to  set  aside  his  return.  Hunter 
V.  Kirk,  71-277;  Mason  v.  Miles,  63-564. 

Special  deputy. — A  justict;  of  the  peace  cannot  deputize  a  special  officer 
to  execute  civil  process.     Marsh  v.  Williams,  63-371;  State  v.  Barefoot, 

89-565. 

Irregular  process. — Irregular  process  may  be  amended,  but  is  no  pro> 
tection  to  the  plaintiff  or  officer,  for  acts  done  under  it  before  amend- 
ment.    Woody  V.  Jordan,  69-189. 

Remedy  against  officer. — ^The  duties  and  liabilities  of  a  sheriff  in  regard 
to  the  execution  of  process  are  nearly  the  same  under  The  Code  as 
under  the  former  system,  but  the  procedure  for  enforcing  a  judgment 
against  him,  is  changed  from  a  scire /ados  to  a  civil  action  and  the 
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summons  must  issue  from  and  be  returnable  to  the  same  court  as  the 
judgment.  Jones  v.  Gupton,  65-28;  Thompson  v.  Berry,  64-79;  'Tate  v. 
Powe,  64-644. 

NoTK.— The  remedy  is  now  by  motion,  i  446,  anle,  and  by  civil  action, 
2§  II 12,  2079  and  208S. 

Amercement  of  $100,  and  not  a  civil  action,  is  the  remedy  given 
against  a  sheriff  for  not  making  "due  and  proper *'  return  of  process. 
The  Code,  ^§  446  and  2079;  Mfg.  Co.  v.  Buxton,  105-74. 

For  a  false  return  of  neglecting  or  refusing  to  return  criminal  process 
or  assuming  to  act  as  sheriff  without  authority,  there  is  a  gut  iam  civil 
action  for  |ioo.  The  Code,  J  11 12.  Harrell  v.  Warren,  100-259;  ^^^' 
Co.  V.  Buxton,  105-74. 

An  action  for  (500  for  false  return  in  a  civil  proceeding  is  allowed 
against  a  sheriff  by  The  Code,  J  2079.  Harrell  v.  Warren,  100-259;  Mfg. 
Co.  V.  Buxton,  105-74. 

A  qui  iam  action  for  |2oo  lies  for  selling  contrary  to  law  (J  461,  ante.) 

An  action  for  damages  is  further  allowed  by  The  Code,  i  2079.  Mfg. 
Co.  V.  Buxtoti,  105-74. 

An  action  for  damages  lies  for  refusing  or  neglecting  to  lay  off  home- 
stead and  personal  property  exemptions  (§516,  anie)\  or  for  conspiring 
with  debtor  or  creditor  (§^517,  518,  ante). 

For  duties  and  liabilites  of  officer  in  serving  process  under  the  former 
system,  see  Battle's  Digest,  vol  2,  pp.  1065,  1092;  vol.  4,  pp.  447,  454. 

For  duties  of  sheriffs  as  to  service  of  process,  see  Code,  J  J  11 12,  2078, 
2083,  2086,  2088. 

For  duties  of  coroner  in  serving  process,  see  Code,  §  658. 


CHAPTER  ELEVEN. 
POWERS  OF  REFEREES. 

Section.  599    Powers  of  referees. 

Sec.  599,    Bowers  of  referees.    C  C.  P., «.  356. 

Every  referee  shall  have  power  to  administer  oaths  in  any 
proceeding  before  him,  and  shall  have  generally  the  power 
vested  in  a  referee  by  law. 

A  referee  has  power  to  enforce  obedience  to  his  rulings,  on  the  trial 
of  the  issues  before  him,  just  as  the  court  would  have  upon  the  trial 
before  it.  But  a  reference  under  supplementary  proceedings  is  not  a 
trial  and  such  referee  cannot  punish  a  witness  for  refusing  to  testify. 
LaFontaine  v.  Underwriters,  83-132. 

See  2422,  ante^  and  cases  cited. 
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CHAPTER  TWELVE. 


MISCELLANEOUS  PROVISIONS. 


Section. 

600.  Paper  lost  or  withheld,  copy 

to  be. used. 

601.  Where    undertakings    to    be 

filed. 


Section. 

602.  Time  for  publication  of   no- 
tices, how  computed. 


Sec.  600.    Paper  last  or  withheld,  copy  to  be  used.    C.  C  P., 
8.  357. 

If  an  original  pleading  or  paper  be  lost  or  withheld  by 
any  person,  the  court  may  authorize  a  copy  thereof  to  be 
filed  and  used  instead  of  the  original. 

Sec.  HOI.     Where  undertakings  to  be  filed.    C.  C.  P.,  8.  35S* 

The  various  undertakings  required  to  be  given  by  chap- 
ter ten  must  be  filed  with  the  clerk  of  the  court,  unless  the 
court  expressly  provides  for  a  different  disposition  thereof, 
except  that  the  undertakings  provided  for  by  the  chapter 
on  claim  and  delivery  of  personal  property,  after  the  justi- 
fication of  the  sureties,  shall  be  delivered  by  the  sheriff,  or 
filed  as  therein  provided. 

See,  602.    Time  for  pttblicatitnt  of  notices,  how  cotnputed,m 
C.  C.  P.,  8.  359. 

The  time  for  publication  of  legal  notices  shall  be  com- 
puted so  as  to  exclude  the  first  day  of  publication  and 
include  the  day  on  which  the  act  or  event  of  which  notice 
is  given  is  to  happen,  or  which  completes  the  full  period 
required  for  publication. 

Conitnied. — This  section  construed.     GUilford  v.  Georgia,  109—. 
See  U  219,  350,  352  and  596,  ante.  • 
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TITLE  XV. 

ACTIONS  IN  PARTICULAR  CASES. 

Chap.     I.  Actions  in  Place  of  Scire  Facias,  Quo  War- 
ranto, AND  of  Informations  In  the 
Nature  of  Quo  Warranto. 
II.  Mandamus. 
III.  Actions  for  Waste  and  Nuisance. 


CHAPTER  ONE. 

ACTIONS  IN  PLACE  OF  SCIRE  FACIAS,  QUO  WAR- 
RANTO, AND  OF  INFORMATIONS  IN  THE  NATURE 
OF  QUO  WARRANTO. 


Section. 

603.  Scire  facias  and  quo  warranto 

abolished,  and  this  chapter 
substituted. 

604.  Action  may  be  brought  by  at- 

torney general  to  vacate  a 
charter,  by  direction  of  the 
le^slature. 

605.  Action  to  annul  a  corporation, 

when  and  how  brought  by 
the  attorney  general,  by 
leave  of  the  supreme  court. 

606.  Leave,  how  obtained. 

607.  Action   upon  information   or 

complaint. 

608.  When    attorney    general    to 

grant  leave  to  private  rela- 
tor to  bring  action. 

609.  Complaint  and  arrest  of  de- 

fendant, in  action  for  usurp- 
ing an  office. 

610.  Judgment  in  such  actions. 

611.  Assumption  of  office  by  rela- 

tor, when  judgment  in  his 
favor. 


SECTION. 

612.  Proceedings    against  defend- 

ant  on    refusal    to   deliver 
books  or  papers. 

613.  Damages,  how  recovered. 

614.  One    action    against  several 

persons,   claiming  office  or 
franchise. 

615.  Penalty  for  usurping  office  or 

franchise,  how  awarded. 

616.  Trial  in  such  cases  to  be  ex- 

pedited. 

617.  Judgment  of  forfeiture  against 

a  corporation. 

618.  Costs  against  corporation  or 

persons  claiming  to  be  such,, 
how  collected. 

619.  Restraining  corporation   and 

appointment  of  receiver. 

620.  Copy  of  judgment-roll,  where 

to  be  filed. 

621.  Action  for  forfeiture  of  prop- 

erty to  state. 
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Sec,  603 •  Scire  facias  and  quo  warranto  abolished ^  and 
this  chapter  substituted,  C  C.  P.,  s.  362,  R,  C,  c.  26, 
s»,  5f  25.  « 

The  writ  of  scire  facias^  the  writ  of  quo  warranto^  and 
proceedings  by  information  in  the  nature  of  quo  warranto^ 
are  abolished  ;  and  the  remedies  obtainable  in  those  fonns 
may  be  obtained  by  civil  actions  under  this  sub-chapter. 

StatnteB  abolishing^  Bci.  fk/s. — An  ordinance  of  the  convention  abolish- 
ing the  writ  of  scire  facias  does  not  impair  the  obligation  of  a  contract, 
but  simply  takes  from  the  creditor  the  additional  remedy  provided  by 
statute,  and  leaves  him  his  common  law  remedy.  Parker  v.  Shannon- 
house,  61-209;  Binghan^A'.  Richardson,  61-315;  Mardre  v.  Felton,  61-279; 
Riddick  v.  Hinton,  61-291. 

The  ordinance  providing  that  every  scire  facias  to  revive  a  judgment 
shall  be  dismissed  on  motion,  where  the  defendant  failed  to  make  any 
defence  to  the  sci.  fa,  or  motion  to  dismiss  it,  a  judgment  taken  thereon 
against  him  is  regular  and  valid.     Kingsbury  v.  Hughes,  61-328. 

Writs  of  scire  facias  consisted  of  two  classes,  one  to  remedy  defects 
in,  or  to  continue,  an  action;  the  other  to  commence  some  proceeding. 
Proceedings  in  the  nature  of  a  sci,  fa.  of  the  first  class  are  indispensa- 
ble in  the  administration  of  justice,  and  as  to  that  class  the  object  of  the 
C.  C.  P.  is  merely  to  abolish  the  form  and  name  of  the  writ,  and  to  sim- 
plify the  process  into  a  notice  to  show  cause  why  further  proceedings 
should  not  be  had.     McDowell  v.  Asbury,  66-444. 

Motion,  and  not  civil  action,  substituted  fbr  sci.  tn, — After  a  judgment  fix- 
ing an  executor  with  assets  and  a  return  of  an  execution  issued  thereon 
unsatisfied,  the  proper  mode  to  subject  such  executor  personally,  is  by 
motion  founded  on  notice,  and  not  by  civil  action.  McDowell  v.  Asbury. 
66-444. 

The  proper  method  of  enforcing  a  judgment  nisi  is  by  action,  or  spe- 
cial proceedings  commenced  by  summons.  Thompson  v.  Berry,  64-79; 
Jones  V.  Gupton,  65-48.     [Note. — ^This  is  now  changed,  §446,  anie.^ 

See  II  446  and  594,  ante^  and  cases  cited. 

Motion  fbr  leave  to  issue  execution. — Mution  for  leave  to  issue  execution 
After  the  lapse  of  three  years  is  a  substitute  for  sci.  fa,  McDonald  v. 
Dickson,  85-248;  Berry  v.  Corpening,  90-395. 

Trial  of  title  to  oi&ce. — A  civil  action  in  the  nature  of  a  quo  warranto 
brought  in  the  name  of  the  people  by  the  attorney  general,  on  the  rela- 
tion of  the  party  aggrieved,  is  the  proper  remedy  to  test  the  validity  of 
an  election,  or  the  right  to  a  public  office.  Saunders  v.  Gatling,  81-298; 
Davis  V.  Moss,  81-303;  Brown  v.  Turner,  70-93;  Moore  v.  Jones,  76-182; 
Swain  v.  McRae,  80-1 11. 

Bevisingf  return  of  canvassing  board. — Proceedings  may  be  had  under  this 
chapter  to  revise  the  returns  of  the  board  of  canvassers.  Peebles  v. 
Davie,  82-385. 

Sec.  604.  Action  may  be  brought  by  attorney  general  to 
vacate  a  charter ^  by  direction  of  the  legislature.  C.  C.  P., 
A.  363.    1889,  c.J>33. 

An  action  may  be  brought  by  the  attorney  general,  in 
the  name  of  the  state,  whenever  the  legislature  shall  so 
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direct,  against  a  corporation  for  the  purpose  of  vacating  or 
annulling  the  act  of  incorporation,  or  an  act  renewing  its 
corporate  existence,  or  its  letters  of  incorporation,  on  the 
ground  that  such  act  or  renewal,  or  such  letters  of  incor- 
poration, were  procured  upon  some  fraudulent  suggestion,  or 
concealment  of  a  material  fact,  by  the  person  incorporated, 
or  by  some  of  them,  or  with  their  knowledge  and  consent. 

Note. — The  words  "  letters  of  incorporation,**  in  lines  five  and  seven, 
were  added  by  ch.  533,  acts  1889. 

See*  60S.  Action  to  annul  a  cfyrporaHon,  wheti  and  how 
brought  by  the  attorney  general,  by  leave  of  the  supren^e 
court.    C.  C.  P.,  8.  364.    R.  C,  c.  26 f  n.  25.  1889,  c,  533. 

An  action  may  be  brought  by  the  attorney  general  in  the 
name  of  the  state,  on  leave  granted  by  the  supreme  court 
or  a  justice  thereof,  for  the  purpose  of  vacating  the  charter 
or  letters  of  incorporation  or  annulling  the  existence  of  a 
corporation,  other  than  municipal,  whenever  such  corpora- 
tion shall — 

(i)  OflFend  against  the  act  or  acts  creating,  altering,  or 
renewing  such  corporation,  or  against  its  letters  or  plan  of 
incorporation;  or, 

(2)  Violate  any  law  by  which  such  corporation  shall  have 
forfeited  its  charter  or  letters  of  incorporation  by  abuse  of 
its  powers;  or, 

(3)  Whenever  it  shall  have  forfeited  its  privileges  or  fran- 
chises by  failure  to  exercise  its  power ;  or, 

(4)  Whenever  it  shall  have  done  or  omitted  any  act  which 
amounts  to  a  surrender  of  its  corporate  rights,  privileges 
and  franchises;  or, 

(5)  Whenever  it  shall  exercise  a  franchise  or  privilege 
not  conferred  upon  it  by  law: 

(6)  For  non-user  of  its  powers  for  two  or  more  years 
consecutively; 

(7)  For  insolvency,  manifested  by  the  return  of  an  exe- 
cution unsatisfied,  upon  a  judgment  against  the  company 
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docketed  in  the  superior  court  of  the  county  where  it  has 
its  entry  or  principal  place  of  business. 

And  it  shall  be  the  duty  of  the  attorney  general,  when- 
ever he  shall  have  reason  to  believe  that  any  of  these  acts 
or  omissions  can  be  established  by  proof,  to  apply  for  leave, 
and  upon  leave  granffed,  to  bring  the  action,  in  every  case 
of  public  interest,  and  also  in  every  other  case  in  which 
satisfactory  security  shall  be  given  to  indemnify  the  state 
against  the  costs  and  expenses  to  be  incurred  thereby. 

Note. — The  addition  of  the  words  * 'letters  of  incorporation,"  wherever 
they  appear  above,  was  made  by  ch.  533,  acts  1889. 

This  procaeding  necessary,  when. — A  corporation  cannot  endure  longer 
than  the  time  prescribed  by  its  charter,  and  no  judicial  proceedings  are 
necessary  to  declare  a  forfeiture  for  such  cause,  but  for  any  other  cause 
a  direct  proceeding  must  be  instituted,  and  the  forfeiture  cannot  be  taken 
advantage  of  collaterally.     Asheville  Division  v.  Aston,  92-57S. 

Interpleader. — In  a  proceeding  to  annul  a  charter,  the  court  may  per- 
mit a  creditor  of  the  corporation  to  interplead.  Attorney  General  v. 
Simon  ton,  78-57. 

8ec»  60i>.    Leave,  how  obtained.    €•  C,  P.,  «•  365. 

Leave  to  bring  the  action  may  be  granted  upon  the  appli- 
cation of  the  attorney  general ;  and  the  court  or  justice, 
may,  at  discretion,  direct  notice  of  such  application  to  be 
given  to  the  corporation  or  its  officers,  previous  to  granting 
such  leave,  and  may  hear  the  corporation  in  opposition 
thereto. 

Sec.  G07*    Action  upon  infartnation  or  complaint.    C.  C. 
JR.,  8.  366. 

An  action  may  be  brought  by  the  attorney  general  in  the 
name  of  the  state,  upon  his  own  information,  or  upon  the 
complaint  of  any  private  party,  against  the  parties  offend- 
ing in  the  following  cases: 

(i)  When  any  person  shall  usurp,  intrude  into,  or  unlaw- 
fully hold  or  exercise  any  public  office,  civil  or  military,  or 
any  franchise  within  this  state,  or  any  office  in  a  corpora- 
tion created  by  the  authority  of  this  state;  or. 
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(2)  When  any  public  oflScer,  civil  or  military,  shall  have 
done  or  suffered  an  act  which,  by  law,  shall  made  a  for- 
feiture of  his  office;  or, 

(3)  When  an  association  or  number  of  persons  shall  act 
within  this  state  as  a  corporation,  without  being  duly  incor- 
porated. 

See  \  610,  post,  as  amended. 

Quo  warruito  the  proper  remedy  to  try  title  to  office. — A  civil  action  in  the 
nature  of  a  quo  warranto  is  the  proper  remedy  to  try  the  right  to  a  public 
office.  Saunders  v.  Gatling,  81-298;  Davis  v.  Moss,  81-303;  People  v, 
Wilson,  72-155;  People  v.  Billiard,  72-169;  State  v.  Norman,  82-687; 
Deloatch  v.  Rogers,  86-357;  Ellison  v.  Raleigh,  89-125. 

Note. — These  and  other  decisions  of  similar  import  seem  contrary  to 
the  provisions  abolishing  the  distinction  in  forms  of  actions.  The  decision 
in  Haymore  v.  Commissioners,  85-268,  seems  more  consonant  to  the  new 
system.  Quo  warranto  and  mandamus  are  not  now  forms  of  actions,  but 
forms  of  relief,  and  any  relief  should  be  granted  which  is  justified  by  the 
facts  proven,  and  not  inconsistent  with  the  allegations  of  the  complaint. 

The  right  of  a  de  facto  officer  to  hold  his  office  cannot  be  questioned 
collaterally — as  here,  by  objecting  to  an  answer  purporting  to  have  been 
sworn  to  before  him.     Culver  v.  Eggers,  63-630. 

The  provisional  remedy  of  injunction  does  not  apply  to  cases  of  the 
usurpation  of  a  public  office,  but  is  confined  to  cases  where  some  private 
right  is  a  subject  of  controversy,  and  the  act  sought  to  be  restrained 
would  produce  injury  to  the  alleged  right  of  the  plaintiff  during  the  liti- 
gation.    Patterson  v.  Hubbs,  65-119. 

When  the  question  of  the  right,  or  title  to  an  office,  is  put  in  issue, 
mandamus  is  not  the  form  of  action,  the  appropriate  remedy  being  an 
action  in  the  nature  of  quo  warranto;  nor  will  mandamus  lie,  when  two 
persons  claim  the  same  duty  adversely  to  each  other,  against  a  third 
party.     Brown  v.  Turner,  70-93;  Hannon  v.  Com*rs,  89-123. 

Nor  can  the  title  to  office  be  tried  by  motion.    Sneed  v.  Bullock,  77-282. 

Quarey  whether  a  mandamus  can  be  used  under  any  circumstances  to 
try  the  title  to  an  office.     Houston  v.  State,  66-231. 

See  i  62$,  post f  and  cases  there  cited. 

Vorm  of  the  action. — When  the  subject  of  a  controversy  is  the  right  to 
a  public  office,  the  action  should  be  brought  by  the  attorney  general, 
imder  this  section,  in  the  nan^e  of  the  people  of  the  state;  and  if  it  be 
against  a  person  for  usurping  a  public  office,  the  attorney  general,  in 
addition  to  the  statement  of  the  cause  of  action,  '*may  also  set  forth  in 
the  complaint  the  name  of  the  person  rightfully  entitled  to  the  office, 
with  a  statement  of  his  right  thereto;  and  in  such  case,  upon  proof  by 
affidavit  that  the  defendant  has  received  fees  or  emoluments  belonging 
to  the  office,  and  by  means  of  his  usurpation  thereof,  an  order  may  be 
granted  by  a  judge  of  the  supreme  court  for  the  arrest  of  such  defend- 
ant and  holding  him  to  bail,"  as  in  other  civil  actions  where  the  defend- 
ant is  subject  to  arrest.     Patterson  v.  Hubbs,  65-119. 

Note. — The  word  *•  supreme'*  has  been  amended  to  ** superior*'  in 
i  609,  post,  referred  to  in  the  above  decision. 

An  action  by  the  attorney  general  in  the  name  of  the  people  of  the 
atate,  and  of  the  person  who  claims  the  office  of  sheriff,  »  the  proper 
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mode  of  proceeding  against  the  person  who  is  alleged  to  be  usurping  it^ 
to  tr^  the  question  as  to  which  of  the  parties  are  entitled  to  the  omce. 
Loftin  V.  Sowers,  65-251. 

An  action  to  try  the  right  of  an  incumbent  to  any  public  office  may 
be  brought  by  the  attorney  general  upon  his  own  information  or  upon 
the  complaint  of  any  private  party.     People  v.  Hilliard,  72-169. 

An  action  brought  as  follows — **T.  L.  Hargrove,  attorney  general  of 
North  Carolina,  in  the  name  of  the  people  of  said  state,  and  upon  the 
relation  of  N.  N.  Tuck  v.,"  etc. — is  well  brought,  and  no  advantage  caa 
be  taken  of  it  on  demurrer.     Tuck  v.  Hunt,  73-24. 

An  action  against  a  judge  of  probate  to  vacate  his  office  for  failure  to 
attend  to  his  office,  under  gj  i  and  2  of  ch.  136,  acts  of  187 1-' 2,  is  prop- 
erly brought  by  the  attorney  general  in  the  name  of  the  people  of  the 
state,  by  virtue  of  this  section  of  The  Code.  People  v.  Heaton,  77-18; 
State  v.  Norman,  82-6S7. 

Declaration  of  result  by  canyaesers  only  prima  fkcle.  — The  declaration  of 
the  result  of  an  election  by  the  board  of  canvassers  establishes  a  prima 
facie  right  in  favor  of  such  person,  but  is  conclusive  only  of  the  right  to 
be  inducted  into  office,  but  does  not  exclude  the  jurisdiction  of  the 
proper  courts  to  examine  and  determine  the  correctness  and  sufficiency 
of  the  returns  and  the  true  result  of  the  election.     Gatling  v.  Boone, 

9^573- 
Such  'declaration  is  conclusive  on  county  commissioners,  unless  the 

person  is  ineligible.     Hannon  v.  Grizzard,  96-293;  S.  C,  99-161. 

The  court  can  go  behind  the  retnma. — Where  the  election  returns  from  a 
polling  precinct  failed  to  show  for  what  office  the  votes  cast  for  certain 
candidates  were  given,  and  the  county  canvassing  board  refused  to  con- 
sider such  returns,  the  superior  court,  on  a  quo  warranto^  can  look 
behind  the  precinct  returns  to  ascertain  for  whom  the  votes  were  cast. 
Deberry  v.  Nicholson,  102-465.  * 

Burden  of  proof  upon  relator. — ^The  return  of  an  election,  properly  certi- 
fied by  the  persons  authorized  to  hold  it,  throws  the  burden  of  proving 
the  return  incorrect  upon  the  party  alleging  it.     Roberts  v.  Calvert, 

98-580. 

• 

The  test  of  a  pnbUc  oi&ce.— The  true  test  of  a  public  office  is,  that  it  is  a 
parcel  of  the  administration  of  government,  civil  or  military,  or  is  itself 
created  directly  by  the  law-making  power,  and  an  information  in  the 
nature  of  a  quo  warrauto  only  will  he  to  recover  the  same.  Eliason  v. 
Coleman,  86-235. 

A  public  office  is  an  agency  for  the  state,  and  the  person  whose  duty 
it  is  to  perform  that  agency,  is  a  public  officer.  Nor  does  it  make  any 
difference  whether  he  receives  a  salary  and  fees  and  takes  an  oath,  these 
being  mere  incidents  and  no  part  of  the  office  itself.  Nor  is  it  material 
whether  one  act,  or  a  series  of  acts  are  required  to  be  done.  Clark  v. 
Stanly,  66-59. 

De  fkcto  officer. — To  constitute  an  officer  de  facto  it  is  requisite  that 
there  be  some  colorable  election  or  appointment  to  and  induction  into  the 
office.  Van  Amringe  v.  Taylor,  108-196;  Burke  v.  Elliott,  26-361;  Gil- 
liam V.  Reddick,  26-368;  Burton  v.  Patton,  47-124;  Commissioners  v. 
McDaniel,  52-107 ;  Nor  fleet  v.  Staton,  73-546 ;  Kesler  v.  Newbem^ 
61-505;  State  V.  Lewis,  107-967. 

Essential  to  validity  of  an  election. — It  is  essential  to  the  validity  of  an 
election  that  it  shall  be  held  under  some  proper  authority  and  conducted 
substantially  in  the  manner  prescribed  by  law.  Van  Amringe  t.  Taylor, 
108-196. 
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InTaUd  electioii. — The  election  of  a  person  to  an  office  which  does  not 
exist  or  in  which  there  is  no  vacancy  is  a  nullity.  Rhodes  v.  Hampton, 
101-629. 

Dedsions  as  to  title  to  office. — ^The  act  of  the  general  assembly,  passed 
April  6,  187 1,  giving  to  the  president  of  the  senate  and  the  speaker  of 
the  house  of  representatives,  the  power  to  appoint  "all  proxies  and 
directors  in  all  corporations  in  which  the  state  has  an  interest,'*  creates 
a  public  office,  and  fills  the  same  by  appointment  of  the  legislature.  It 
is,  therefore,  unconstitutional.     Clark  v.  Stanly,  66-59. 

The  directors  of  the  institution  for  the  deaf  and  dumb  and  the  blind 
are  officers,  made  so  by  the  constitution,  and  so  called.  The  legislature 
has  no  right  to  appoint  such  directors.     Nichols  v.  McKee,  68-429. 

By  virtue  of  article  3,  i  10,  of  the  constitution,  the  governor  shall 
nominate,  and  by  and  with  the  advice  and  consent  of  a  majority  of  the 
senators  elect,  appoint  the  directors  of  the  penitentiary,  and  such  other 
officers  as  are  therein  prescribed.     Welker  v.  Bledsoe,  68-457. 

An  officer  elected  by  the  people,  holding  over  his  regular  term,  on 
account  of  the  failure  of  his  successor  to  qualify,  holds  over  until  the 
place  is  filled  at  *'the  next  general  election"  by  the  people.  Battle  v. 
Mclver,  68-467. 

A  clerk  who  held  over  from  the  day  of  a  general  election,  to- wit,  the 
first  Thursday  in  August,  until  the  first  Monday  in  the  ensuing  Septem- 
ber, when  his  successor  was  installed,  was  at  least  clerk  de  facto;  and 
his  acts  cannot  be  collaterally  impeached,  and  are  valid  as  between  third 
parties.     Threadgill  v.  Railroad,  73-178. 

The  appointment,  to  fill  a  vacancy,  of  a  clerk  of  the  superior  court  by 
the  dejacto  judge  of  the  superior  court,  holding  the  courts  of  the  dis- 
trict, is  valia,  and  such  clerk  cannot  be  ousted  as  an  usurper  by  the 
appointee  of  the  dejure  judge.     Nor  fleet  v.  Staton,  73-546. 

One  who  professes  to  be  the  incumbent  of  an  office,  and  performs  the 
duties  of  the  same,  is  estopped  from  denying  the  legality  of  his  appoint- 
ment   State  V.  Long,  76-254. 

A  forfeiture  of  office  and  a  vacancy  can  be  judicially  declared  only 
after  trial  and  culpability  established.     Thereforey  the  office  of  sheriff 
does  not  become  vacant  by  failure  of  the  incumbent  to  renew  his  bond. 
Vann  v.  Pipkin,  77-408. 

Public  printer. — The  act  of  1869-70,  ch.  4^,  repeals  the  act  establishing 
the  office  of  public  printer;  and  the  public  printer,  as  now  provided  for, 
is  not  an  officer  within  the  meaning  of  tlie  constitution.  Brown  v. 
Tumer^7o-93. 

Aet  held  uneonstitational. — ^The  legislature  cannot  authorize  the  presid- 
ing officers  of  its  two  brances  to  appoint  proxies  and  directors,  in  behalf 
of  the  state  in  corporations  in  which  the  state  has  an  interest;  nor  can 
the  legislature  itself  make  such  appointments,  for  the  reason  that  it 
would  be  an  usurpation  of  executive  power.     Howertofa  v.  Tale,  68-546. 

Sec.  608.     When  attorney  general  to  grant  leave  to  private 
relator  to  bring  action.   187S''5,  c.  76.  s.  1.  1881,  c.  330. 

When  application  shall  be  made  to  the  attorney  general 
by  a  private  relator  to  bring  such  an  action,  he  shall  grant 
leave  for  the  same  to  be  brought  in  the  name  of  the  state, 
upon  the  relation  of  such  applicant,  upon  his  tendering  to 
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the  attorney  general  satisfactory  security  to  indemnify  the 
state  against  all  costs  and  expenses,  which  may  accrue  in 
consequence  of  the  bringing  of  such  action. 

ActioiL,  how  brought. — Any  person,  having  a  right  to  an  office,  can,  in 
his  own  name,  bring  an  action  for  the  purpose  of  testing  his  right  as 
against  one  claiming  adversely.     Brown  v.  Turner,  70-93. 

Conira. — Such  action  must  be  brought  in  the  name  of  the  people  of 
the  state  by  the  attorney  general  on  3ie  relation  of  the  party  aggrieved. 
Saunders  v.  Gatling,  81-298,  and  several  cases  there  cited. 

Note. — The  word  "may'*  has  been  changed  into  "shall,"  and  the 
attorney  general  cannot  now  refuse  leave,  if  the  requisites  of  this  sec- 
tion are  complied  with. 

Against  whom  quo  warranto  can  bo  maintained. — Entering  into  a  bond,  or 
taking  an  oath  of  office,  are  acts  which  constitute  such  a  user  or  intru- 
sion, as  will  support  an  action  in  the  nature  of  quo  warranto.  Brown  v. 
Turner,  70-93. 

Sec.  609,     Complaint  and  arrest  of  defendant,  in  action  for 
usurping  an  office.    C.  C.  P.,  s.  369.    188S,  c.  102. 

Whenever  such  action  shall  be  brought  against  a  person 
for  usurping  an  office,  the  attorney  general,  in  addition  to 
the  statement  of  the  cause  of  action,  may  also  set  forth  in 
the  complaint  the  name  of  the  person  rightfully  entitled  to 
the  office,  with  a  statement  of  his  right  thereto ;  and  in 
such  case,  upon  proof  by  affidavit  that  the  defendant  has 
received  fees  or  emoluments  belonging  to  the  office,  and  by 
means  of  his  usurpation  thereof,  an  order  shall  be  granted 
by  a  judge  of  the  superior  court  for  the  arrest  of  such  defend- 
ant, and  holding  him  to  bail ;  and  thereupon  he  shall  be 
arrested  and  held  to  bail  in  the  same  manner,  and  with  the 
same  effect,  and  subject  to  the  same  rights  and  liabilities, 
as  in  other  civil  actions  where  the  defendant  is  subject  to 
arrest. 

Complaint. — Where  the  complaint  sets  forth  the  whole  number  of  votes 
cast,  and  alleged  that  the  relator  received  a  certain  number  (which  was 
a  majority)  and  was  duly  elected,  is  a  sufficient  allegation  that  the  rela- 
tor received  a  majority  of  the  votes  cast.     Hancock  v.  Hubbs,  98-589. 

Where  the  complaint  alleges  that  the  relator  was  duly  elected  by  a 
majority  over  the  defendant,  it  is  not  necessary  to  allege  that  he  received 
a  majority  of  the  legal  votes  cast.     Hahn  v.  Stinson,  98-591. 

The  complaint  need  not  all^e  in  what  respect  the  county  canvasaen 
erred  in  rejecting  the  returns  m>m  particular  voting  places.  Kilbuni  ▼. 
Patterson,  98-593. 
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Sight  to  ftat. — When  the  subject  of  a  controversy  is  the  right  to  a  pub- 
lic office,  the  action  should  be  brought  by  the  attorney  general  in  the 
name  of  the  people  of  the  state;  and  if  it  be  against  a  person  for  usurp- 
ing a  public  office,  the  attorney  general,  in  addition  to  the  statement  of 
the  cause  of  action,  **may  also  set  forth  in  the  complaint  the  name  of 
the  person  rightfully  entitled  to  the  office,  with  a  statement  of  his  right 
thereto;  and  in  such  case,  upon  proof  by  affidavit  that  the  defendant 
has  received  fees  or  emoluments  belonging  to  the  office,  and  by  means  of 
his  usurpation  thereof,  an  order  may  be  granted  by  a  judge  of  the 
supreme  court  for  the  arrest  of  such  defendant,-  and  holding  him  to 
bail,"  as  in  other  civil  actions  where  the  defendant  is  subject  .to  arrest. 
Patterson  v.  Hubbs,  65-1 19. 

A  person  who  is  rightfully  entitled  to  an  office,  although  not  in  the 
actual  possession  thereof,  has  a  property  therein,  and  may  maintain  an 
action  for  money  had  and  received,  against  a  mere  intruder,  who  may 
perform  the  duties  of  such  office  for  a  time  and  receive  the  fees  arising 
therefrom;  and  such  intruder  cannot  retain  any  part  of  the  fees  as  a 
compensation  for  his  labor.     Howerton  v.  Tate,  70-161. 

Action  abates. — Such  an  action  abates  on  the  death  of  the  plaiu tiff  rela- 
tor.    S^^  obiter  dictum,    Tate  v.  Morehead,  65-681. 

?eefl  cannot  bo  subjectod  to  payment  of  debts.— The  emoluments  of  a  pub- 
lic office  are  not  subject  to  any  judicial  process  at  the  instance  of  cred- 
itors.    Swepson  v.  Turner,  76-115. 

NoTK. — The  words  "supreme  court,*'  formerly  in  this  section,  have 
been  amended  into  "superior  court." 

See*  610.    Jiidgment  in  such  actions.    Manda^nus  fb  issue; 
supersedeas  bond.    C.  C.  JP.9  «.  370.    188/>,  c.  406. 

In  every  such  case  judgment  shall  be  rendered  upon  the 
right  of  the  defendant,  and  also  upon  the  right  of  the  party 
so  alleged  to  be  entitled,  or  only  upon  the  right  of  the 
defendant,  as  justice  shall  require.  Whenever  in  any  civil 
action  brought  under  sections  six  hundred  and  seven  and 
six  hundred  and  eight  of  The  Code,  to  try  the  title  or  right 
to  hold  any  office,  the  judgment  of  the  court  shall  be  in 
favor  of  the  relator  in  such  action,  it  shall  be  the  duty  of 
the  court  to  issue  a  writ  of  mandamus  or  other  process  in 
such  action  which  may  be  necessary  and  proper  to  carry 
such  judgment  into  effect,  and  to  induct  the  party  so  enti- 
tled into  such  office.  No  appeal  by  the  defendant  from  the 
judgment  of  the  superior  court  in  such  action  to  the 
supreme  court  shall  stay  the  execution  of  .the  judgment, 
unless  a  justified  undertaking  be  executed  on  the  part  of 
the  appellant  by  one  or  more  sureties,  in  a  sum  to  be  fixed 


668  CLARK'S  CODE  OF  CIVIL  PROCEDURE. 

by  the  court,  conditioned  that  the  appellant  will  pay  to  the 
party  entitled  to  the  same  the  salary,  fees,  emoluments  and 
all  money  whatsoever  received  by  such  appellant  by  virtue 
or  under  color  of  his  said  office :  Proznded^  that  in  no  event 
shall  said  judgment  be  executed  pending  said  appeal,  unless 
a  justified  undertaking  be  executed  on  the  part  of  the  appel- 
lee by  one  or  more  persons  in  a  sum  to  be  fixed  by  the 
court,  conditioned  that  the  appellee  will  pay  to  the  party 
entitled  to  the  same  the  salary,  fees,  emoluments  and  all 
moneys  whatsoever  received  by  the  appellee  by  virtue  or 
under  color  of  his  said  office  during  his  occupancy  thereof. 

Note. — All  of  the  above  section  after  the  word  "  require  **  in  line  four 
was  added  by  ch.,  406,  acts  1885. 

When  action  not  brong^ht  on  complaint  of  a  contestant. — Where  the  action  is 
brought  by  the  attorney  general  on  his  own  information  and  not  on  the 
complaint  of  a  contestant,  the  judgment  is  rendered  only  in  respect  to 
the  right  of  the  defendant     People  v.  Hilliard,  72-169. 

Sec,  611,    Asifutnption  of  offlr.e,  etc.,  by  relator,  wFien  Judg^ 
ment  in  his  favor,    C.  C,  P.,  s,  371* 

If  the  judgment  be  rendered  upon  the  right  of  the  per- 
son so  alleged  to  be  entitled,  and  the  same  be  in  favor  of 
such  person,  he  shall  be  entitled,  after  taking  the  oath  of 
office,  and  executing  such  official  bond  as  may  be  required 
by  law,  to  take  upon  himself  the  execution  of  the  office  ; 
and  it  shall  be  his  duty,  immediately  thereafter,  to  demand 
of  the  defendant  in  the  action  all  the  books  and  papers  in 
his  custody,  or  within  his  power,  belonging  to  the  office 
from  which  he  shall  have  been  excluded. 

Sec.  612,    Proceeding  against  defendant  on  refusal  to  de^ 
liver  books  or  palters.    C,  C  P.,  s,  372. 

If  the  defendant  shall  refuse  or  neglect  to  deliver  over 
such  books  or  papers,  pursuant  to  the  demand,  he  shall  be 
guilty  of  a  misdemeanor,  and  the  same  proceedings  shall 
be  had,  and  with  the  same  effect,  to  compel  delivery  of  such 
books  and  papers  as  are  prescribed  by  law. 
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See*  613*    Damages,  haw  recovered^    C  C.  P*,  a.  37S* 

If  judgment  be  rendered,  upon  the  right  of  the  person  so 
alleged  to  be  entitled,  in  favor  of  such  person,  he  may 
recover  by  action  the  damages  which  he  shall  have  sus- 
tained by  reason  of  the  usurpation  by  the  defendant  of  the 
oflSce  from  which  such  defendant  has  been  excluded. 

Damages  may  be  recoyered. — Compensation  in  damages  may  be  recovered, 
in  an  action  subsequent  to  the  judgment  in  the  guo  warranto j  for  the 
time  the  office  has  been  wrongfully  withheld.  Swain  v.  McRae,  80-11 1; 
Jones  V.  Jones,  80-127. 

A  judgment  in  a  quo  warranto  rendered  after  the  term  of  office  has 
expired  cannot  put  the  relator  in  the  office,  but  it  will  lay  the  founda- 
tion for  another  action  for  the  damages.    Jones  v.  Jones,  80-127. 

A  person  who  is  rightfully  entitled  to  an  office,  although  not  in  actual 
possession  thereof,  has  a  property  therein,  and  may  maintain  an  action 
for  money  had  and  received,  against  a  mere  intruder,  who  may  perform 
the  duties  of  the  office  for  a  time  and  receive  the  fees  arising  therefrom; 
and  such  intruder  cannot  retain  any  part  of  the  fees  as  a  compensation 
for  his  labor.     Howerton  v.  Tate,  70-161. 

Sec.  614.    One  action  against  several  persons  claiming  office 
or  franchise.    C  C  P.,  s.  374. 

Where  several  persons  claim  to  be  entitled  to  the  same 

oflSce  or  franchise,  one  action  may  be  brought  against  all 

such  persons,  in  order  to  try  their  respective  rights  to  such 

oflSce  or  franchise. 

Sec.  015.    Penalty  for  usurping  office  or  franchise,  how 
awarded.    H.  C,  c.  95,  s.  1.    C.  C.  P.,  s.  375, 

When  the  defendant,  whether  a  natural  person  or  a  cor- 
poration, against  whom  such  action  shall  have  been  brought, 
shall  be  adjudged  guilty  of  usurping  or  intruding  into,  or 
unlawfully  holding  or  exercising  any  oflSce,  franchise  or 
privilege,  judgment  shall  be  rendered  that  such  defendant 
be  excluded  from  such  oflSce,  franchise  or  privilege,  and 
also  that  the  plaintiflF  recover  costs  against  such  defendant. 
The  court  may  also,  in  its  discretion,  iSne  such  defendant  a 
sum  not  exceeding  two  thousand  dollars,  which  fine,  when 
collected,  shall  be  paid  into  the  treasury  of  the  state. 

Wliere  tlie  claim  ii  bona  fide,  no  fine  will  be  imposed. — This  section  author- 
izes the  court,.in  its  discretion,  to  fine  the  defendant  two  thousand  dol- 
lars, but  where  the  party  goes  in  under  a  dona  fide  claim  of  right  and 
without  criminal  intent  the  court  is  averse  to  imposing  any  fine.  Nichols 
V.  McKee,  68-427. 
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Secm  616.     Trial  in  such  eaaes  to  be  expedited;  depasiiian»m 
1874''5,  c.  17s.    1889,  c.  428. 

All  actions  to  try  the  title,  or  right  to  any  office,  state, 
county  or  municipal,  shall  stand  for  trial  at  the  return  term 
of  the  summons,  if  a  copy  of  the  complaint  shall  have  been 
served  with  the  summons,  at  least  ten  days  before  the  return 
day  thereof ;  and  it  shall  be  the  duty  of  the  judges  to  expe- 
dite the. trial  of  such  actions,  and  to  give  them  precedence 
over  all  other  actions,  civil  or  criminal.  But  it  shall  be 
unlawful  to  appropriate  any  public  funds  to  the  payment  of 
counsel  fees  in  any  such  action.  In  all  cases  now  pending 
or  hereafter  to  be  brought  in  any  county  of  this  state  for 
the  purpose  of  trying  the  title  to  the  office  of  clerk  of  the 
superior  court,  register  of  deeds,  county  treasurer  or  sheriflF 
of  any  county,  it  shall  be  competent  and  lawful  to  take  the 
deposition  of  witnesses  before  a  commissioner  or  commis- 
sioners to  be  appointed  by  the  judge  of  the  district  wherein 
the  case  is  to  be  tried,  .or  the  judge  holding  the  court  of 
said  district,  or  the  clerk  of  the  court  wherein  the  case  is 
pending,  under  the  same  rules  as  to  time  of  notice  and  as 
to  the  manner  of  taking  and  filing  the  same,  as  is  now  pro- 
vided  by  law  for  the  taking  of  depositions  in  other  cases; 
and  such  depositions,  when  so  taken,  shall  be  competent  to 
be  read  on  the  trial  of  such  action,  without  regard  to  the 
place  of  residence  of  such  witness,  or  distance  of  residence 
from  said  place  of  trial:  Provided^  that  the  provisions  of  this 
act  shall  not  be  construed  to  prevent  the  oral  examination 
of  such  witnesses  by  either  party  on  the  trial  as  they  may 
summon  in  their  behalf. 

Note. — ^^11  of  this  section  after  the  word  ** action,*'  in  line  nine,  was 
added  by  ch.  428,  acts  1889. 

Sec.  617.    Judgtnefit  of  forfeiture  against  a  corporation* 
C.  C.  P.,  8.  376. 

If  it  shall  be  adjudged  that  a  corporation  against  which 
an  action  shall  have  been  brought,  has  forfeited  by  neglect^ 
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abuse,  or  surrender,  its  corporate  rights,  privileges  and 
franchises,  judgment  shall  be  rendered  that  the  corpora- 
tion be  excluded  from  such  corporate  rights,  privileges  and 
franchises,  and  that  the  corporation  be  dissolved. 

See*  618.    Costs  against  corporation  or  persons  daiming  to 
he  suehf  how  coilected.    C*  C.  P.,  s,  377* 

If  judgment  be  rendered  in  such  action  against  a  corpo- 
ration, or  against  persons  claiming  to  be  a  corporation,  the 
court  may  cause  the  costs  therein  to  be  collected  by  execu- 
tion against  the  persons  claiming  to  be  a  corporation,  or  by 
attachment  or  process  against  the  directors  or  other  officers 
of  such  corporation. 

Sec.  019,    Restraining  corporation   and   appointment  of 
receiver.    C.  C.  JP.,  s.  378. 

When  such  judgment  shall  be  rendered  against  a  corpo- 
ration, the  court  shall  have  power  to  restrain  the  corpora- 
tion, to  appoint  a  receiver  of  its  property,  and  to  take  an 
account,  and  make  a  distribution  thereof  among  its  cred- 
itors; and  it  shall  be  the  duty  of  the  attorney  general 
immediately  after  the  rendition  of  such  judgment  to  insti- 
tute proceedings  for  that  purpose. 

Baceiyer  appointed,  when. — Where  a  corporation  has  dissolved  and  there 
is  a  contest  as  to  the  rights  of  diflferent  creditors  to  the  assets,  there 
being  no  officers  of  the  corporation,  a  receiver  should  be  appointed. 
Dobson  V.  Simonton,  78-63. 

An  order  appointing  a  receiver  of  the  extinct  corporation,  where  it 
has  become  extinct  by  a  legislative  enactment  which  transferred  its  powers 
and  property  to  a  new  corporation,  cannot  properly  be  made  except  in  a 
proceedin);  to  which  its  successor  or  substitute  is  a  party.  Young  v. 
Rollins,  85-485. 

See  1 379,  anUf  and  cases  cited. 

Sec.  620.    Copy  of  judgment^roU,  where  to  be  filed.  C.  C.  P., 
s.  379. 

Upon  the  rendition  of  such  judgment  against  a  corpora- 
tion, it  shall  be  the  duty  of  the  attorney  general  to  cause  a 
copy  of  the  judgment-roll  to  be  forthwith  filed  in  the  office 
of  the  secretary  of  state. 
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Secm  621.    Action  for  forfeiture  of  property  to  slate.    CC 
P.,  8.  S81. 

Whenever  any  property,  real  or  personal,  shall  be  for- 
feited  to  the  state,  or  to  any  officer  for  its  use,  an  action  for 
the  recovery  of  such  property,  alleging  the  grounds  of  the 
forfeiture;  may  be  brought  by  the  proper  officer  in  any 
superior  court. 

Unclaimed  diyidendB.  — The  provisions  of  ch.  236,  laws  of  i874-*5,  which 
enacts:  "  That  all  dividends  heretofore  declared,  or  which  shall  hereafter 
be  declared  by  any  corporation,  company  or  association,  whether  char- 
tered or  not,  which  shall  not  be  recovered  or  claimed  by  suit  by  the  par- 
ties entitled  thereto,  for  five  years  after  the  same  were  or  shall  be  declared, 
shall  be  paid  by  the  corporation,  etc.,  to  the  trustees  of  the  University," 
are  in  conflict  with  art.  ix,  ^6  of  the  constitution.  The  word  "dividend," 
as  used  in  that  section  of  the  constitution,  is  synonymous  with  "distribu- 
tive shares,"  and  is  used  as  a  convertible  term  meaning  the  same  thing, 
viz:  "dividends  or  distributive  shares  of  the  estates  of  deceased  per- 
sons."    University  v.  Railroad,  76-103. 

Note. — This  section  of  the  constitution  has  since  been  materially 
changed. 

See,  for  former  practice  in  quo  warranto.  Battle's  Digest,  vol.  2,  pp. 
902,  909. 


CHAPTER  TWO. 


MANDAMUS. 


Section. 

622.  Application  for  writs  of  tnan- 
aamus. 


Section. 

623.  Manner  in  which  summons 
for  applications  for  writs  of 
manaamus  shall  issue.        • 


Sec*  622.    Application  for  writs  of  mandamus,    1871'^2, 
c.  7if» 

All  applications  for  writs  of  mandamus  shall  be  made  by 

summons  and  complaint,  and  the  complaint  shall  be  duly 

verified. 

An  ordinary  procesi. — ^There  is  now  but  one  form  of  action  andiMaif- 
4iamus  is  but  a  process  of  the  court  in  that  action.  Belmont  v.  Reilly, 
71-260. 
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The  writ  can  only  be  used  by  express  order  of  a  court  of  superior 
jurisdiction  and  is  not  governed  by  the  rules  prescribed  for  the  prosecu- 
tion of  ordinary  legal  remedies.  State  v.  Jones,  23-129;  Lutterloh  v. 
Commissioners,  65-403. 

Overruled, — Mandamus  is  not  now  a  prerogative  or  extraordinary 
writ,  but  a  writ  of  right  to  be  used  as  ordinary  process  in  any  case  to 
to  which  it  is  applicable.  Haymore  v-  Commissioners,  85-268;  Brown 
V.  Turner,  70-93. 

Complaint. — A  complaint  in  an  action  for  mandamus  to  compel  the 
levying  of  a  tax  to  pay  a  debt,  which  fails  to  set  forth  the  debt  specific- 
ally for  which  the  relief  is  demanded,  is  defective.  Blanton  v.  Commis- 
sioners, 101-532. 

Action  against  connty. — An  action  n:ay  be  maintained  against  the  county 
commissioners  establishing  a  debt  against  the  county  without  asking  for 
a  writ  of  mandamus,  where  it  appears  that  the  county  has  property  sub- 
ject to  trusts,  or  such  as  can  be  reached  only  by  proceedings  supplemen- 
tal to  execution.     Hughes  v.  Commissioners,  107-528. 

Proceeding!  in  mandamns. — The  proceedings  in  mandamus  will  conform 
to  the  practice  heretofore,  so  far  as  may  be  necessary  to  prevent  a  failure 
of  justice.     Lutterloh  v.  Commissioners,  65-403. 

NoTB.-^This  decision  was  prior  to  the  adoption  of  above  section,  and 
is  reversed  by  it.  See  Belmont  v.  Reilly  and  Haymore  v.  Commission- 
ers, above  cited. 

A  justice  of  the  peace  cannot  issue  it. — A  justice  of  the  peace  has  no 
jurisdiction  to  grant  a  mandamus.     Robinson  v.  Howard,  84-151. 

Note. — Mandamus  will  issue  to  enforce  judgment  in  guo  warranto, 
vSee  J  610  as  now  amended. 

Sec.  H23,    Manner  in  which  sunitnons  for  application  for 
writs  of  mandafnus  shall  issue.    1871-^2,  c,  75^  ss.  2,  •*?• 

In  all  such  applications,  when  the  plaintiff  seeks  to  enforce 
a  money  demand,  the  summons,  pleadings  and  practice  shall 
be  the  same  as  is  prescribed  for  civil  actions.  When  the 
plaintiif  seeks  relief  other  than  the  enforcement  of  a  money 
demand,  the  summons  shall  be  made  returnable  before  a 
judge  of  the  superior  court  at  chambers,  or  in  term  at  a  day 
specified  in  the  summons,  not  less  than  ten  days  after  the 
service  of  the  summons  and  complaint  upon  the  defendant, 
at  which  time  the  court,  except  for  good  cause  shown,  shall 
proceed  to  hear  and  determine  the  action,  both  as  to  law 
and  fact:  Provided^  that  when  an  issue  of  fact  is  raised  by 
the  pleading,  it  shall  be  the  duty  of  the  court,  upon  the 
motion  of  either  party,  to  continue  the  action  until  said 
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issue  of  fact  can  be  decided  by  a  jury  at  the  next  regular 
term  of  the  court. 

Applied  Ibr  in,  and  returnable  to,  term. — Mandamus  must  be  moved  for, 
and  be  made  returnable,  in  term  time.     Howerton  v.  Tate,  66-231. 

Note. — This  is  otherwise  now  by  above  section. 

For  A  money  demand. — In  applications  for  a  tnandamus  for  a  money 
demand,  the  summons  is  returnable  in  term.  Jn  all  other  applications 
for  mandamus t  the  summons  is  returnable  at  chambers.  State  v.  Com- 
missioners, 70-137. 

An  application  for  a  mandamus  to  cause  taxes  to  be  levied  to  pay 
accrued  interest  is  an  application  to  enforce  a  money  demand,  and  a 
judge  at  chambers  has  no  jurisdiction  thereof   Belmont  v.  Reilly,  71-260. 

In  an  application  for  a  writ  of  mandamus  to  enforce  the  payment  of  a 
money  demand,  the  summons  must  be  returned  to  term  time  and  the 
cause  conducted  as  in  civil  actions.  In  applications  for  the  writ  to 
enforce  other  demands,  the  summons  shall  be  returned  before  the  judge 
at  chambers,  who  may  hear  and  determine  both  the  law  and  the  facts. 
Rogers  v.  Jenkins,  98-129. 

Demand  necessary. — In  an  action  against  the  board  of  commissioners 
of  a  county,  a  demand  is  necessary,  without  regard  to  the  fact  whether 
the  claim  is  expressed  to  be  payable  at  any  particular  time  or  place;  and, 
in  a  fnandamus,  the  writ  should  show  expressly,  by  the  averment  of  a 
demand  and  refusal,  or  an  equivalent,  that  the  prosecutor,  before  his 
application  to  the  court,  did  all  in  his  power  to  obtain  redress.  Alexan- 
der V.  Commissioners,  67-330. 

Venue. — Semble^  that  proceedings  by  mandamus  against  the  commis- 
sioners of  a  county  should  be  instituted  in  their  own  county.  Johnston 
V.  Commissioners,  67-101;  Alexander  v.  Commissioners,  67-330. 

Mandamus  against  a  board  of  county  commissioners  must  be  sued  oat 
in  the  Jounty  of  which  they  are  commission et:l,  unless  the  venue  is 
waived.     Edwards  v.  Commissioners,  70-571. 

Against  whom  mandamus  wiU  issue. — When  a  peremptory  mandatnus 
issues  against  a  board  of  commissioners,  and  there  is  a  change  in  the 
individual  members  of  said  board  between  its  issue  and  service,  those 
composing  such  board  when  it  is  served  must  obey  it.  Pegram  v.  Com- 
iniSvSioners,  64-557. 

It  is  improper  to  join  the  public  treasurer  with  the  auditor  in  an  appli- 
cation for  a  mandamus^  when  the  plaintiff  has  obtained  no  warrant  from 
the  auditor.     Boner  v.  Adams,  65-639. 

A  mandamus  against  the  commissioners  of  a  county  should  run  against 
them  as  "a  board,"  and  not  against  the  individuals  composing  such 
board.     Thomas  v.  Commissioners,  66-522. 

In  an  action  of  mandamus,  instituted  against  the  justices  of  a  county, 
commissioners  elected  under  the  constitution  cannot  be  substituted  as 
parties,  and  this  error  is  not  waived  by  answer,  but  may  be  taken  advan- 
tage of  at  any  stage  of  the  proceedings.     Thomas  v.  ComYs,  66-522. 

School  committeemen  are  public  officers,  and  a  tnandamus  lies  against 
them  to  compel  them  to  give  an  order  on  the  county  treasurer  for  a  sum 
due  for  the  services  of  a  teacher  employed  by  them.  Robinson  v.  How- 
ard, 84-151;  Taylor  v.  School  Committee,  50-98. 

When  mandamus  lies. — A/andamus  lies  against  the  governor  to  issue  his 
warrant  for  an  officer's  salary,  or  to  do  any  other  act  purely  ministerial. 
Gotten  V.  Ellis,  52-545. 
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A  plaintiff  who  has  obtained  a  judgment  against  a  county  is  not  enti- 
tled to  an  execution  against  it.  His  remedy  is  by  a  writ  of  vtandatnus 
against  the  board  of  commissioners  of  the  county,  to  compel  them  to 
levy  a  tax  for  the  satisfaction  of  the  judgment.  Gooch  v.  Gregory,  65- 
142;  Pegram  v.  Com'rs,  64-557;  Lutterloh  v.  Com 'rs,  65-403;  Wmslowv. 
Com*rs,  64-218. 

Mandamus  is  the  proper  remedy  to  compel  the  public  treasurer  to 
issue  bonds  authorized  by  act  of  assembly  or  ordinance  of  a  convention. 
Railroad  v.  Jenkins,  65-173. 

Where  a  legislative  act  directs  an  executive  oflScer  to  do  a  specific  act, 
which  does  not  involve  any  official  discretion,  upon  his  refusal,  a  man- 
damus will  be  ordered.     Railroad  v.  Jenkins,  6S-502. 

Where  a  county  is  divided,  and  the  new  county  is  to  pay  its  pro  rata 
of  the  debt,  should  it  fail  to  do  so,  the  commissioners  of  the  original 
county  can,  from  time  to  time,  have  a  mandamus  to  compel  the  payment 
hy  the  new  county  of  its  part  of  the  interest  on  the  debt,  and  of  the  prin- 
cipal when  due.     Craven  v.  Pamlico,  73-298. 

Mandamus  lies  to  compel  a  canvassing  board  to  correct  their  returns. 
Moore  v.  Jones,  76-182. 

A  mandamus  is  the  appropriate  remedy  to  enforce  payment  of  a 
.  demand  against  a  municipal  corporation  whose  only  resource  to  meet 
such  a  demand  lies  in  the  exercise  of  the  taxing  power  conferred  by 
statute.     Leach  v.  Com'rs,  84-829. 

Mandamus  will  lie  to  compel  public  officers  to  discharge  a  mere  min- 
isterial duty  not  involving  any  official  discretion.  County  Board  v.  State 
Board,  106-81. 

If  the  board  of  county  commissioners  refuse  to  consider  a  creditor's 
claim,  the  proper  remedy  is  by  mandamus  to  compel  action  on  the  sub- 
ject.    Koonce  v.  Com'rs,  106-192. 

Ordinarily,  the  only  remedy  of  a  judgment  creditor  against  a  county, 
is  a  writ  of  mandamus  to  compel  its  commissioners  to  levy  a  tax  to  pay 
the  debt.  A  writ  of  mandamus  will  be  granted  only  where  one  demand- 
ing it  shows  that  he  has  a  specific  legal  right,  and  has  no  other  specific 
legal  remedy  adequate  to  enforce  it.     Hughes  v.  Com'rs,  107-528. 

When  mandamus  does  not  lie. — A  mandamus  does  not  lie  to  compel  the 
clerk  of  .the  court  to  issue  an  execution  on  a  judgment.  The  remedy 
may  be  either  by  a  rule  upon  him  to  compel  him  to  perform  his  duty 
under  penalty  of  an  attachment  for  contempt,  or  by  a  suit  upon  his  bond. 
Gooch  v.  Gregory,  65-142. 

Mandamus  will  not  lie  to  compel  the  public  treasurer  to  pay  money 
on  any  claim  against  the  state  until  the  same  has  been  passed  upon  and 
a  warrant  issued  by  the  auditor  for  that  purpose,  nor  if  the  legislature 
has  forbidden  a  warrant  to  issue.  Bayne  v.  Jenkins,  66-356;  Boner  v. 
Allams,  65-639. 

Nor  does  a  mandamus  lie  to  compel  a  recount  by  a  county  canvassing 
board  where  the  board  of  state  canvassers  has  acted  upon  the  returns, 
and  the  remedy  asked  for  would  be  unavailing.    O'Hara  v.  Powell,  80-103. 

A  mandamus  does  not  lie  against  a  board  of  county  canvassers  and 
the  officer  declared  elected  by  them,  to  compel  a  recount  of  the  vote. 
The  proper  remedy  is  by  a  quo  warranto.    Swain  v.  McRae,  80-1 11. 

A  peremptory  mandamus  does  not  lie  to  compel  the  county  commis- 
sioners to  receive  an  official  bond  tendered  by  the  superior  court  clerk. 
The  court  can  compel  them  to  act,  but  cannot  control  the  exercise  of 
their  discretion.     Buckman  v.  Com'rs,  80-121. 

A  mandamus  will  not  lie  to  compel  the  speakers  of  the  two  houses  of 
the  legislature  to  sign  an  act  duly  passed  by  that  body,  but  which, 
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through  inadvertence,  had  not  been  signed  by  the  speakers.  Scarbo- 
rough V.  Robinson,  81-409. 

A  mandamus  will  not  issue  to  compel  county  commissioners  to  levy  a 
tax  beyond  the  constitutional  limit,  but  only  to  the  end  that  any  excess 
of  revenue  between  the  amount  necessary  to  pay  the  current  and  neces- 
sary county  expenses  and  the  constitutional  limit  of  taxation  shall  be 
applied  to  the  satisfaction  of  a  debt  against  the  county.  Cromartie  v. 
Com'rs,  87-134. 

An  appellant  is  not  entitled  to  a  mandamus  to  compel  the  judge  below 
to  send  up  a  correct  statement  of  the  case  u|x>n  an  affidavit  that  the  case 
as  settled  by  the  judge  does  not  correctly  set  forth  the  grounds  of  excep- 
tion. His  remedy  is  by  application  for  a  certiorari,  McDaniel  v.  King, 
89-29. 

Mandamus  will  not  lie  to  a  judge  to  ** settle  a  case"  when  petitioner 
has,  by  laches^  lost  his  right  to  appeal.     Cross  v.  Cross,  90-15. 

If  the  commissioners  refuse  to  induct  an  ineligible  person  into  office, 
the  courts  will  not  compel  them  to  do  so.  McNeil  v.  Somers,  96-467; 
Worthy  v.  Barrett,  63-1^;  Hannon  v.  Grizzard,  96-293;  S.  C,  99-161. 

While  it  is  the  duty  of  the  register  of  deeds  to  permit  all  persons  to 
inspect  the  records  committed  to  his  custody,  a  mandamus  will  not 
require  him,  without  the  payment  of  his  fees,  to  allow  anyone  to  make 
copies  or  abstracts  therefrom.     Newton  v.  Fisher,  98-20. 

The  issuance  of  a  license  to  sell  liquor  by  a  board  of  county  commis- 
sioners is  a  matter  discretionary,  and  a  mandamus  will  not  issue  to  com- 
pel them  to  do  so,  it  not  being  alleged  and  shown  that  their  refusal  to 
grant  a  license  was  arbitrary.  Muller  v.  Com*rs,  89-171;  Com*rs  v. 
Com*rs,  107-335;  Jones  v,  Com'rs,  106-436. 

The  order  of  the  board  of  education  that  plaintiff's  children  be 
admitted  into  a  public  school  furnishes  no  warrant  for  mandamus  to 
enforce  such  admission  when  contrary  to  law.  McMillan  v.  School 
Committee,  107-609. 

To  enibrce  entry  of  Jadg^ment. — When  the  superior  court  undertakes  to 
vary  a  judgment  which  has  been  affirmed  by  the  supreme  court  man- 
damus, and  not  an  appeal,  is  the  proper  remedy.  Murrill  v.  Murrill, 
90-120. 

Amendment. — The  court  has  no  power,  with  or  without  amendment,  to 
convert  an  action  brought  to  obtain  an  injunction  into  one  for  a  fnan- 
damus.     McNair  v.  Commissioners,  93-364. 

To  try  the  title  to  office. — An  action  in  the  nature  of  a^uo  Tvarranio,  and 
not  a  fnatidamus^  is  the  proper  remedy  when  the  right  or  title  to  an 
office  is  put  in  issue.     Brown  v.  Turner,  70-93;  Mott  v.  Tate,  66-231. 

Qucgre,  whether  mandamus  can  be  used  to  try  the  title  to  office,  under 
any  circumstances.     Howerton  v.  Tate,  66-231. 

To  induct  into  office. — One  who  seeks  to  compel  induction  to  an  office 
by  mandamus  must  show  an  affirmative  right  to  the  office.  Worthy  v. 
Barrett,  63-199. 

A  mandamus  to  induct  Mall  not  lie  pending  a  contest  over  the  title  to 
the  office      Brown  v.  Turner,  70-93. 

A  mandamus  will  not  lie  to  induct  one  into  office  during  the  pendency 
of  an  appeal  in  ^uo  warranto  between  the  same  parties.  The  judgment 
of  the  court  below  in  favor  of  the  plaintiff  is  suspended  by  the  appeal 
and  the  title  to  the  office  is  undeterminate.  Hannon  v.  Commissioners, 
89-123. 

Note. — Section  610,  ante,  as  now  amended  provides  that  a  mandamms 
shall  issue  to  execute  the  judgment  in  quo  warranto  and  for  a  super- 
sedeas bond  if  there  is  an  appeal. 
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If  term  of  office  expire. —If  the  term  of  the  office  into  which  the  plaintiff^ 
in  mandamuSt  demands  to  be  inducted,  expires  before  final  judgment, 
the  court  can  do  nothing  but  dismiss  the  action.  Colvard  v.  Commis- 
sioners, 95-515- 

To  re-instate  in  office. — Where  one  is  illegally  removed  from  office  by  a 
municipal  body  and  his  successor  elected  and  inducted,  the  party 
removed  cannot  be  reinstated  by  a  mandamus  against  the  corporation, 
but  must  resort  to  a  quo  warranto.     Ellison  v.  Raleigh,  89-125. 

But  if  after  such  illegal  removal  no  successor  is  elected,  a  mandamus 
is  the  proper  remedy'  to  re-instate.     Doyle  v.  Raleigh,  89-133. 

Writ,  how  to  be  obeyed. — The  justices  of  a  county  having  failed,  for 
many  years,  to  levy  a  tax  to  pay  the  interest  on  bonds  issued  by  the 
county  to  aid  in  building  a  railroad,  the  board  of  commissioners  should 
not  be  required  at  the  suit  of  the  creditors,  to  raise  in  one  year,  by  tax- 
ation, the  whole  amount  of  interest  in  arrear.  In  case  of  a  mandamns 
ordering  the  commissioners  to  levy  a  tax  and  pay  the  interest  due  to 
creditors,  it  was  a  prudent  exercise  of  a  discretion  to  raise  part  by  taxa- 
tion, and  issue  county  bonds  in  order  to  raise  the  remainder.  Johnston 
V.  Commissioners,  67-101. 

A  mandamus  issued  against  a  county  to  compel  the  levy  of  a  tax  to 
pay  off  its  indebtedness  does  not  warrant  a  levying  of  taxes  in  any  other 
manner  or  time  than  that  presented  by  law  for  ordinary  taxes.  Mauney 
V.  Commissioners,  71-486. 

Coupled  with  other  remedies. — When  a  mandamus  is  granted  to  compel 
a  recanvass  of  election  returns  by  a  board  of  county  commissioners,  the 
court  can  grant  at  the  same  time  an  order  restraining  the  persons 
declared  elected  upon  the  first  canvass  from  exercising  the  duties  of 
their  offices.     Moore  v.  Jones,  76-188. 

A  party  may  in  the  same  action  sue  to  recover  a  debt  due  from  a 
county  and  demand  a  mandamus  to  compel  its  payment.  McLendon 
v.  Commissioners,  71-38;  Lutterloh  v.  Commissioners,  65-403;  Fry  v. 
Commissioners,  82-504. 

Cannot  require  county  officers  to  appear  outside  of  their  counties. — A  judge 
cannot  issue  mandamus  to  county  officers  to  appear  before  him  at  a  point 
outside  of  their  counties.     Moore  v.  Jones,  76-182. 

Peremptory  mandamus.-The  eighth  section  of  the  ordinance  of  the  conven- 
tion of  one  thousand  eight  hundred  and  sixty-eight,  having  provided  that 
when  the  president  and  chief  engineer  of  the  Northwestern  North  Caro- 
lina Railroad  Company  should  have  complied  with  certain  terms,  in 
respect  to  the  first  aivision  of  the  said  road,  the  governor  should  direct 
that  the  public  treasurer  should  make  a  loan  to  the  company,  by  issue 
of  a  certain  amount  of  state  bonds,  and  the  terms  having  been  complied 
with,  the  company  was  entitled  to  have  a  peremptory  mandamus  to  com- 
pel the  treasurer  to  issue  the  bonds,  notwithstanding  the  subsequent  leg- 
islation contained  in  the  acts  of  i868-'9,  ch.  32,  and  i869-*7o,  chs.  71 
and  100,  as  all  those  acts,  taken  together,  left  the  ordinance  above  men- 
tioned in  full  force  and  effect.     Railroad  v.  Jenkins,  65-173. 

When  a  debt  against  a  municipal  corporation  has  been  reduced  to 
judgment  in  a  court  of  competent  jurisdiction,  a  peremptory  wa«^aw«j 
maybe  properly  applied  for,  although  such  judgment  is  dormant.  Webb 
V.  Com*rs.  70-307. 

A  creditor  of  a  county  cannot  be  compelled,  either  by  the  legislature 
or  by  the  lx)ard  of  commissioners,  to  "bond"  his  debt  and  wait  five 
years  for  its  ultimate  satisfaction;  such  creditor  is  entitled  to  a  peremp- 
tory mandamus.     Edwards  v.  Com'rs,  70-571. 
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Where  a  county  has  means  within  the  limit  of  taxation  to  pay  a  debt, 
a  peremptory  mandamus  will  issue.     Uzzle  v.  Com'rs,  70-564. 

Altematiye  mandamiu.— The  proper  judgment  in  an  action  against  a 
city  or  town  upon  a  recovery  upon  a  debt  contracted  for  necessary 
expenses,  is  an  alternative  and  not  a  peremptory  mandamus.  Tucker 
V.  Raleigh,  75-267;  Gaslight  Company  v.  Raleigh,  75-274. 

Where  the  plaintiff  *s  demand  may  involve  disputed  facts,  the  proper 
application  is  for  an  alternative  mandamus.  Where,  however,  the  plain- 
tiff's claim  is  based  upon  a  judgment,  then  the  proper  process  is  a 
peremptory  mandamus,     Lutterloh  v.  Com'rs,  65-403. 

The  mandamus  issued  on  a  judgment  against  a  county  is  usually  an 
alternative  mandamus,  and  if  good  cause  is  not  shown  for  failure  to 
obey,  then  a  peremptory  mandamus  will  issue.     Fry  v.  Com'rs,  82-304. 

Snfflcient  return. — The  general  rule  is,  that  no  return  to  a  peremptory 
mandamus  is  sufficient  except  that  it  has  been  obeyed;  but  if  a  statute 
be  enacted,  after  such  peremptory  order,  forbidding  obedience  and  mak- 
ing obedience  impossible,  such  new  matter  will,  of  necessity,  constitute 
a  sufficient  return,  provided  the  statute  is  constitutional  and  within  the 
law-making  power.     Sedberry  v.  Com'rs,  66-486. 

Where  a  mxxndamus  was  issued,  commanding  the  board  of  commis- 
sioners of  a  county  to  levy  a  tax  sufficient  to  pay  the  plaintiff's  claim 
against  the  county,  and  a  rule  was  afterwards  served  upon  them  to  show 
cause  why  they  should  not  be  attached  for  disobedience  to  the  order,  an 
answer  to  the  rule,  that  they  had  levied  a  sufficient  tax,  and  placed  the 
lists  in  the  hands  of  the  sheriff,  is  responsive,  'and  the  rule  ought  to  be 
discharged.    Johnson  v.  Com'rs,  67-101. 

Revived. — Qucere,  whether  a  mandamus  can  be  revived  in  any  case. 
Carson  v.  Com'rs,  64-566. 

See,  as  to  former  practice,  Battle's  Digest,  vol.  2,  pp.  902-909. 
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Sec.  H24.     Waste,  haw  remediable,    C.  C  P*f »-  38S. 

Wrongs,  remediable  by  the  old  action  of  waste,  are  sub- 
jects of  action  as  other  wrongs;  and  the  judgment  may  be 
for  damages,  forfeiture  of  the  estate  of  the  party  offending, 
and  eviction  from  the  premises. 
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Wliat  eonititates  a  waste. — A  view  is  only  requisite  when  the  court 
thinks  proper  to  order  it.  Waste  may  be  defined  to  be  an  unnecessary 
cutting  down  or  destruction  of  timber,  where  there  is  already  .sufficient 
cleared  land  for  the  life-tenant  to  cultivate.  As  to  swamps,  where  the 
making  of  staves  and  shingles  is  the  only  use  to  be  made  of  the  land, 
the  life-tenant  shall  not  be  liable  for  using  such  timber  according  to  the 
ordinary  use  in  that  part  of  the  country.  Ballentine  v.  Poyner,  3-268; 
Bright  V.  Wilson,  1-24. 

Waste,  in  this  country,  is  not  to  be  defined  by  the  rules  of  the  English 
law  in  all  respects.  Cutting  timber  trees  for  the  purpose  of  clearing  the 
land  is  not  waste  here.  What  is  waste  must  be  left  largely  to  the  discre- 
tion of  the  jury  upon  the  evidence.  If  the  trees  be  cut,  not  to  clear  the 
land,  but  for  sale,  it  is  waste.     Ward  v.  Sheppard,  3-283. 

It  is  waste  to  cut  down  timber  for  sale,  or  to  make  tar  of  lightwood  on 
the  land.  It  is  not  waste  to  cut  down  timber  to  clear  land  for  cultiva- 
tion, nor  to  cut  it  for  the  purpose  of  repairing  buildings,  fences  and 
plantation  utensils.     Perkins  v.  Coxe,  3-339. 

It  is  not  waste  to  clear  land  for  cultivation,  if  necessary  to  the  enjoy- 
ment of  the  estate,  and  a  sufficient  proportion  of  wood-land  is  left,  nor 
is  it  waste  to  permit  cleared  land  to  grow  up  in  secondary  growth. 
Shine  v.  Wilcox,  21-631. 

A  tenant  for  life  of  land  entirely  wild  may  clear  a  fair  proportion  of  it 
for  cultivation  and  sell  the  timber  cut  down  for  that  purpose,  but  it  is 
waste  in  such  a  tenant  to  cut  down  valuable  trees,  not  for  the  purpose 
of  clearing  the  land,  but  to  sell  the  timber.     Davis  v.  Gilliam,  40-308. 

Where  a  tenant  in  common  took  some  fixtures  belonging  to  a  mill 
which  was  out  of  use  for  want  of  repairs,  and  used  them  temporarily  in 
a  mill  of  his  own,  and  also  burnt  some  useless  rotten  timber  belonging 
to  the  mill-dam,  it  did  not  amount  to  destructive  waste.  Dodd  v.  Wat- 
son, 57-48. 

Setnble^  that  in  analogy  to  the  case  of  mines  already  opened,  it  is  not 
waste  for  an  occupant  to  continue  to  make  brick  on  premises  used  for 
that  pur|)ose  when  the  tenancy  commenced!     Sledge  v.  Blum,  63-374. 

Waste  is  a  spoiling  or  destroying  of  the  estate,  with  respect  to  build- 
ings, wood  or  soil,  to  the  lasting  injury  of  the  inheritance;  but  the  acts 
done  or  permitted  that  constitute  such  injury  differ  according  to  the 
condition  of  the  country.  The  clearing  of  land  by  life-tenant  is  waste 
in  England,  but  in  this  country  it  is  left  for  the  jury  to  say  whether  the 
life-tenant  has  dealt  with  the  land  in  a  husbannman-like  manner  and 
has  observed  the  proportions  of  cleared  and  wood-land  as  a  prudent 
owner  in  fee  would  in  the  management  of  his  own  land.  Sherrill  v. 
Connor,  107-630. 

Action  abates,  when, — Formerly  an  action  of  waste  abated  by  the  death 
of  either  the  defendant  or  plaintiff.     Browne  v.  Blick,  7-511. 

Under  the  present  Code,  the  action  of  waste  abates,  by  the  death  of  a 
party,  only  as  to  vindictive  damages.  It  can  be  continued  as  to  actual 
damages.     Shields  v.  Lawrence,  72-40. 

Where  pending  an  action  of  ejectment  brought  by  the  husband  and 
wife  for  the  wife's  land  the  husband  dies,  the  action  survives  to  the 
wife,  including  the  right  to  damages  for  waste  and  rent  current  and  in 
arrear.     King  v.  Little,  77-138. 

Evidence. — In  an  action  by  remainderman  against  tenant  for  life  for 
waste,  the  defendant  testified  that  he  used  the  land  as  a  prudent  owner 
of  the  fee  would  have  done;  and  further,  that  at  the  time  of  the  com- 
mission of  the  alleged  waste  he  believed  he  was  the  owner  of  the  fee: 
Heldy  that  the  testimony  of  his  belief  of  ownership  was  not  collateral 
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merely.^  but  went  directly  to  support  his  evidence  as  to  the  manner  in 
vrhich  he  had  used  the  land,  and  therefore  might  be  contradicted  by 
competent  proofs.     Floyd  v.  Thomas,  108-93. 

Sec.  025*  For  ami  against  whom,  an  action  for  wante  lie». 
R.Cc.llH,8.1.  52  Hen.  II I,  c.  23.  0  Etlw.I.c.  Id.  20. 
Edw.  /,  8t.  2.    11  Hen.  VI,  c.  o. 

In  all  cases  of  waste,  an  action  shall  lie  in  the  superior 
court  at  the  instance  of  him  in  whom  the  right  is,  against 
all  persons  committing  the  same,  as  well  tenant  for  term  of 
life  as  tenant  for  term  of  years  and  guardian. 

Who  may  bring  the  action. — No  one  shall  have  an  action  of  waste,  unless 
he  have  the  immediate  estate  of  inheritance,  and  between  the  heir  of 
the  reversioner  and  the  tenant  who  commits  waste  in  the  life-time  of 
the  reversioner  there  is  no  privity.     Brown  v.  Blick,  7-51 1. 

In  an  action  of  waste  w^here  the  plaintiff's  title  is  set  out  as  a  devise 
of  a  remainder  in  fee,  when  it  is  in  fact  a  reversion  in  fee  by  descent,  the 
variance  is  fatal.     Southerland  v.  Jones,  51-321. 

Where  the  husband  has  possession  of  the  wife's  land,  after  issue  born, 
an  action  in  the  nature  of  waste  is  the  proper  remedy  for  an  injury  to 
the  inheritance,  by  cutting  timber  trees,  and  should  be  in  the  name  of 
the  husband  and  wife  jointly.  But  for  an  injury  to  the  crop  he  would 
sue  alone.     Williams  v.  Lanier,  44-30;  Deans  v.  Jones,  51-230. 

Owners  of  executory  bequests  and  other  contingent  interests  cannot 
recover  damages  for  waste  already  committed.     Gordon  v.  Lowther, 

75-193. 

Who  are  liable  for  waate. — A  widow  has  no  right  to  make  turpentine 
upon  such  of  her  dower  land  a^  was  not  used  for  that  purpose  in  her 
husband's  life  time.  She  may  rightfully  work  trees  already  boxed  and 
box  new  trees  in  the  same  territory.     Carr  v.  Carr,  20-189. 

A  husband  is  dispunishable  for  waste  because  he  is  not  tenant  for  life 
in  his  own  right,  but  is  seized  with  his  wife  in  fee  in  her  right  Davis 
v.  Gilliam,  40-308. 

The  husband  of  a  tenant  in  dower  is  not  liable  for. mere  permissive 
waste,  after  the  death  of  his  "wife  and  the  surrender  of  the  premises, 
but  he  is  liable  if  he  removes  a  house  from  the  premises,  even  after  the 
death  of  his  wife,  though  he  may  have  built  the  house  himself.  Dozier 
V.  Gregory,  46-100. 

Ix^unction  to  stay  waste. — Where  the  reversion  is  divided  among  several, 
the  widow  in  possession  of  land  as  dower  has  in  general  a  discretionary 
power  as  to  getting  firewood,  etc.,  but  in  an  extreme  case  fie  court 
would  interfere  to  prevent  her  favoring  the  portion  of  any  one  of  the 
reversioners  at  the  expense  of  the  others.     Dalton  v.  Dalton,  42-197. 

An  injunction  to  stay  waste  will  be  granted  only  if  it  appear  from  the 
facts  stated,  and  not  on  mere  allegation  of  irreparable  injury,  that  the 
injury  will  be  irreparable.  If  the  waste  complained  of  is  the  cutting 
down  timber  and  building  in  the  ordinary  course  of  agriculture,  this 
will  not  be  stayed  pending  litigation  for  the  mere  insolvency  of  the  party 
in  possession.     Thompson  v.  Williams,  54-176:  Bogey  v.  Shute,  54-180. 

While  persons  holding  a  vested  estate  for  life,  coupled  with  a  contin> 
gent  remainder  in  fee,  are  not  liable  in  an  action  of  waste,  they  may  be 
restrained  by  injunction  from  despoiling  the  inheritance.  Farrabow  v. 
Green,  108-339;  Gordon  v.  Lowther,  75-193. 
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Where  land  that  has  been  levied  upon  is  being  wasted,  and  the  officer 
is  prohibited,  by  military  order,  from  making  sale,  the  judgment  cred- 
itor is  entitled  to  an  injunction  against  such  waste.  Webb  v.  Boyle, 
63-27*;  Braswell  v.  Morehead,  45-26. 

When  the  value  of  the  homestead  set  apart  consists  largely  of  tim- 
ber, the  judgment  creditor  is  entitled  to  have  the  debtor,  or  anyone  to 
whom  he  has  sold  the  timber,  enjoined  from  cutting  such  trees  for  profit 
Jones  V.  Britton,  102-166. 

See  \  338  (2),  ante^  and  cases  cited. 

Sec.  ^20.  Tenant  for  life  alienUhg^  gtill  liable.  JR.  C,  c.  1 10, 
8.2.    11  Hen.  F/,  c.  5. 

Where  tenant  for  life  or  years  grants  his  estate  to  another, 
.and  still  continues  in  the  possession  of  the  lands,  tenements, 
or  hereditaments,  an  action  shall  lie  against  the  said  tenant 
for  life  or  years. 

Pnrcliaser  of  estate  by  reversioner. — Where  the  reversioner  purchases  the 
estate  of  the  particular  tenant,  after  waste  committed,  it  does  not  per  se 
amount  to  a  release  of  a  claim  for  damages  for  $uch  waste.  Dupree  v. 
Dupree,  49-387- 

Femiitsive  waste. — A  life-tenant  is  liable  for  permissive  waste,  under 
The  Code,  JJ  624  to  630,  if,  through  his  neglect  or  wantonness,  perma- 
nent injury  is  done  to  the  inheritance.     Sherrill  v.  Connor,  107-630. 

Sec.  027*    Action  bff  tenant  against  co-tenant.    R.  C,  c.  116, 
,    «.  4.    IS  Edw.  I,  c.  22. 

Where  a  joint-tenant  or  a  tenant  in  common  commits 
waste,  an  action  shall  lie  against  him  at  the  instance  of  his 
co-tenant  or  joint-tenant. 

Actioii  against  tenant  in  common. — An  action  for  waste  allowed  one  ten- 
ant in  common  against  his  co-tenant  is  confined  to  cases  where  there  is 
a  permanent  injury  done  to  the  property  held  in  common.  Smith  v. 
Sharpe,  44-91;  Welling  v.  Burroughs,  43-61. 

Qu^^re,  whether  an  action  in  the  nature  of  waste  will  lie  for  one  ten«- 
ant  in  common  against  another,  even  where  the  injury  amounts  to 
destruction.     Darden  v.  Cowper,  52-210. 

Sec.  628.  Heirs  shall  have  the  action.  R.  C.f  c.  116 9  8.  5. 
52  Hen.  Ill,  c.  23.  6  Edw.  I,  c.  5.  11  Hen.  VI,  c.  5.  20 
Edw.  I,  St.  2. 

Every  heir  shall  have  his  action  for  waste  committed  on 
lands,  tenements  or  hereditaments  of  his  own  inheritance 
as  well  in  the  time  of  his  ancestor  as  in  his  own. 
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Sec.  029.    Judgment  far  treble  damages  and  place  wasted* 
B.  C.f  c.  110 9  8.  S.    0  Edw.  I,  c.  5.    20  Edw.  1,  st.  2. 

In  all  cases  of  waste,  when  judgment  shall  be  against 
the  defendant,  the  court  may  give  judgment  for  thrice  the 
amount  of  the  damages  assessed  by  ^he  jury,  and  also  that 
the  plaintiff  recover  the  place  wasted  if  the  said  damages 
shall  not  be  paid  on  or  before  a  day  to  be  named  in  the 
judgment. 

Jadgment  Ibr  damages  only. — A  judgment  in  an  action  for  waste  is  not 
erroneous  if  rendered  for  damages  only,  and  not  also  for  place  wasted. 
Bright  V.  Wilson,  1-24. 

In  an  action  brought  by  the  reversioners  for  waste  against  the  tenant 
in  dower,  the  jury  returned  a  verdict  for  the  plaintiff:  Held^  that  they 
are  entitled  to  treble  damages,  in  the  discretion  of  the  court.  This  sec- 
tion provides  that  the  court  may  give  judgment  for  treble  damages  and 
the  place  wasted,  and  the  supreme  court  will  not  make  such  discretionary 
power  obligatory.     Sherrill  v.  Connor,  107-543. 

Sec.  030.    Betnedies  for  injuries  heretofore  remediable  by 
writ  of  nuisance.    €.  C.  jP.,  s.  387* 

Injuries  remediable  by  the  old  writ  of  nuisance  are  sub- 
jects of  action  as  other  injuries;  and  in  such  action  there 
may  be  judgment  for  damages,  or  for  the  removal  of  the 
nuisance,  or  for  both. 

Bemedy. — When  a  nuisance  has  been  established  by  the  verdict  of  a 
jury,  the  judge  may,  in  his  discretion,  give  the  defendant  a  certain  time 
to  abate  it,  and,  if  not  then  done,  grant  leave  to  plaintiff  to  renew  his 
motion  for  an  injunction.     Hyatt  v.  Myers,  71-271. 

Limitation. — No  length  of  possession  can  operate  as  a  bar  to  an  abate- 
ment of  a  nuisance  on  behalf  of  the  public.     State  v.  Hoi  man,  104-^1. 
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Supreme  Court  of  North  Carolina, 


RBVISBD  AND  ADOPTED 


AT   FEBRUARY  TERM,   1890, 

WITH 

AMENDMENTS  TO  FALL  TERM,  1891. 


Applicants  for  License. 

!•    When  Examined, 

Applicants  for  license  to  practice  law  will  be  examined 
on  Friday  and  Saturday  of  the  week  next  preceding  the 
first  week  of  each  term. 

2.   Requirements. 

Each  applicant  must  have  attained  the  age  of  twenty-one 
years,  and  is  required  to  have  read — 

The  Constitution  of  this  State  and  the  United  States; 

Blackstone's  Commentaries  (the  second  book  with  care); 

Coke,  Cruise,  Washburn  or  Williams  on  Real  Property; 

Stephen  and  Chitty  on  Pleading  (first  212  pages); 

Pomeroy  on  Civil  Remedies; 

Adams  on  Equity; 

Greenleaf  on  Evidence  (ist  vol.); 

Williams  or  Shouler  on  Executors; 

Smith  on  Contracts; 

Addison  or  Bigelow  on  Torts; 
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The  Code  of  North  Carolina,  especially  the  Code  of  Civil 
Procedure, 

It  is  not  intended  to  confine  the  student  to  the  special 
treatises  above  mentioned,  other  than  Blackstone,  but  any 
standard  author  on  the  same  subjects  may  be  used  in  their 
place. 

Each  applicant  must  have  read  law  for  twelve  months  at 
least,  and  shall  file  with  the  Cleric  a  certificate  of  good 
moral  character,  signed  by  two  members  of  the  bar  who 
are  practicing  attorneys  of  this  court. 

S.    Deposit, 

Each  applicant  shall  deposit  with  the  Clerk  a  sum  of 
money  sufficient  to  pay  the  license  fee  before  he  shall  be 
examined;  and  if,  upon  his  examination,  he  shall  fail  to 
entitle  himself  to  reqeive  a  license,  the  money  shall  be 
returned  to  him. 

Appeals — When  Heard. 

4*    Docketifig, 

Each  appeal  shall  be  docketed  for  the  judicial  district  to 
which  it  properly  belongs.  Appeals  in  criminal  actions 
shall  be  placed  at  the  head  of  the  docket  of  each  district  if 
received  before  the  district  is  called.  Appeals  in  both  civil 
and  criminal  cases  shall  jje  docketed,  each  in  its  own  class, 
in  the  order  in  which  they  are  filed  with  the  Clerk. 

If  not  docketed  next  term,  appeal  dismissed. — If  an  appeal  is  not  docketed 
at  the  next  ensuing  term  of  the  Supreme  Court,  it  wiU  be  dismissed. 
State  V.  James,  108-792. 

See  cases  cited  under  J  544,  an/e. 

If  case  not  settled,  bat  witkont  lackes  of  appellant.  —An  appeal  must  be 
brought  to  the  next  term  of  the  supreme  court.  If  for  any  cause  the 
judge  fail  to  settle  the  case  in  time  to  be  docketed  the  appellant  must 
docket  the  record  without  the  '*case*'  and  apply  for  a  certiorari  at  sach 
first  term.  It  will  be  too  late  at  the  next  term.  Suiter  v.  Brittle,  92-53; 
Pitman  v.  Kimberly,  92-562. 

See  U  545  antl  550,  ante. 
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If  docketed  next  term  but  after  call  of  district. — An  appeal  docketed  in 
Xhfi  supreme  court  at  any  time  during  the  term  next  after  it  was  taken 
is  in  time  and  will  not  be  dismissed,  except  as  provided  in  Rule  17.  Rol- 
lins V.  Love,  97-210;  Porter  v.  Railroad,  106-478. 

Superior  court  may  also  a4]udge  appeal  abandoned. —Where,  after  appeal 
taken,  the  appellant  neglects  to  have  a  transcript  docketed  in  the 
supreme  court,  the  Superior  court  may,  upon  proper  notice,  adjudge 
that  the  appeal  has  been  abandoned,  and  proceed  in  the  cause  as  if  no 
appeal  had  been  taken.     Avery  v.  Pritchard,  93-266. 

if*     When  Heard, 

The  transcript  of  the  record  on  appeal  from  a  judgment 
rendered  before  the  commencement  of  a  term  of  this  court 
must  be  docketed  at  such  term  before  the  completion  of  the 
call  of  the  docket  of  the  district  to  which  it  belongs  and 
stands  for  argument  in  its  order.  The  transcript  of  the 
record  on  appeal  from  a  court  in  a  county  in  which  the 
court  shall  be  held  during  a  term  of  this  court  may  be  filed 
at  such  term  or  at  the  next  succeeding  term.  If  filed  before 
the  perusal  of  the  docket  of  the  district  to  which  it  belongs, 
it  shall  be  heard  in  its  order;  otherwise,  if  a  civil  case,  it 
shall  be  continued,,  unless,  by  consent,  it  is  submitted  upon 
printed  argument;  but  appeals  in  criminal  actions  shall 
each  be  heard  at  the  term  to  which  it  is  docketed,  unless, 
for  cause  or  by  consent,  it  is  continued. 

Appeal  not  docketed  at  next  term. — It  is  the  duty  of  an  appellant  to  have 
the  transcript  of  the  record  on  appeal  docketed  in  the  supreme  court'at 
the  term  thereof  next  after  the  rendition  of  the  judgment  from  which 
he  appealed.     Commissioners  v.  Steamship  Co.,  918-163. 

Where  a  case  was  tried  at  the  August  term,  1889,  of  the  superior  court 
and  docketed  in  the  supreme  court  April  14th,  1890,  the  case  was  set- 
tled and  filed  in  the  superior  court  clerk's  oiBce  in  time  for  the  tran- 
script to  have  been  docketed  for  appeal  in  this  court  before  the  call  of 
causes  for  that  district,  the  appeal  must  be  dismissed;  and  this,  though 
the  appellee  did  not  move  to  docket  and  dismiss  during  the  week 
allotted  for  that  district.  Porter  v.  Railroad,  106-478;  Hinton  v. 
Pritchard,  108-412. 

Where  an  appeal,  taken  at  the  November  term,  1889,  of  the  superior 
'  court,  was  not  docketed  in  this  court  until  October  17th,  1890,  and  no 

gart  of  the  record  has  been  printed  (no  leave  to  appeal  infonna  pauperis 
aving  been  obtained),  the  appeal  must  be  dismissed  for  either  cause 
stated.    In  re  Berry,  107-326. 

Delay  caused  by  deflinlt  in  nudls. — Where  the  transcript  of  a  record  was 
deposited  in  the  post-office  in  ample  time  to  have  reached  the  supreme 
court  and  have  been  docketed  before  entering  on  the  call  of  the  calen- 
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dar  for  that  district,  but  by  some  delay  in  the  mail  it  did  not  do  so,  the 
excuse  is  reasonable,  and  the  appeal  will  not  be  dismissed.  Walker  v. 
Scott,  104-481. 

From  judgment  in  vacation. — Where,  by  agpreement,  the  trial  judge  takes 
the  papers  and  renders  judgment  in  vacation  as  of  the  term,  the  appeal 
should  be  to  term  of  the  supreme  court  next  after  the  term  of  the  supe- 
rior court  as  of  which  the  judgment  is  rendered.     Norman  v.  Snow, 

94-431- 

Within  ten  days  before  beginning  of  term  of  supreme  court. — There  is  do 
requirement,  as  a  prerequisite  for  perfecting  appeals,  that  the  term  at 
which  the  judgment  was  rendered  should  end  ten  days  before  the  com- 
mencement of  the  term  of  the  supreme  court.  The  head-note  in  Greg- 
ory V.  Hobbs,  which  so  indicates,  is  misleading.  Avery  v.  Pritchard, 
106-344. 

Salutary  rule. — ^The  rule  as  to  the  time  within  which  an  appeal  must 
be  docketed  is  salutary,  and  will  be  enforced.     Walker  v.  Scott,  102-487. 

Appeals  from  Judgments  taken  during  the  term. — The  law  favors  prompt- 
ness and  diligence  in  sending  up  appeals,  and,  when  docketed  before 
call  of  the  district  completed,  appeals  stand  for  argument  even  in  cases 
tried  below  during  the  same  term  of  the  supreme  court,  though  the  rule 
allows  appeals  to  be  taken  to  the  next  term.    Avery  v.  Pritchard,  10^344. 

Practice  as  to  docketing  appeals  summarised. — i.  Cases  tried  before  the 
commencement  of  a  term  of  the  supreme  court  must  be  docketed  at 
such  term  before  the  completion  of  the  call  of  causes  from  the  district 
to  which  it  belongs.  2.  If  not  docketed  by  that  time,  the  appellee  may 
docket  certificate,  under.  Rule  17.  and  have  appeal  dismissed.  3.  If 
appellee  does  not  do  this,  the  appeal  can  be  docketed  at  any  time  during 
said  term,  but  will  be  dismissea  if  not  docketed  till  after  the  close  of 
such  term.  4.  Appeals  from  judgments  rendered  during  a  term  of  the 
supreme  court  are  not  required  to  be  docketed  at  such  term,  but  if  sent 
up  and  docketed  at  such  term  before  the  completion  of  the  call  of  the 
district,  they  stand  regularly  for  trial.  5.  All  appeals  in  criminal  cases 
and  appeals  in  civil  cases- submitted  upon  printed  argpiment  under  Rule 
10  are  heard  at  the  first  term,  though  docketed  after  the  call  of  the  dis- 
trict to  which  they  belong.  6.  If  by  neglect  of  judge,  clerk,  or  cause 
other  than  neglect  of  appellant,  the  "case  on  appeal*'  cannot  be  dock- 
eted at  the  first  term  after  the  trial  below,  the  appellant  should  docket 
the  rest  of  the  transcript  at  such  term  and  move  for  a  certiorari,  or  he 
will  lose  his  appeal.     Porter  v.  Railroad,  106-478. 

O.    Appeals  in  Criminal  Actions. 

Appeals  in  criminal  cases,  docketed  before  the  perusal  of 
the  criminal  docket  for  any  district,  shall  be  heard  before 
the  appeals  in  civil  cases  from  said  district.  Criminal 
appeals,  docketed  after  the  perusal  of  the  district  to  which 
they  belong,  shall  be  called  immediately  at  the  close  of 
argument  of  appeals  from  the  twelfth  district,  unless  for 
cause  otherwise  ordered,  and  shall  have  priority  over  civil 
cases  placed  at  the  end  of  the  docket. 
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7.    Caii  of  Ea^ch  Judicial  District. 

Causes  from  the  first  district  will  be  called  on  Monday  of 
the  first  week  of  each  term  of  the  court ;  from  the  second 
district,  on  Monday  of  the  second  week  ;  from  the  third  dis- 
trict, on  Monday  of  the  third  week  ;  from  the  fourth  district, 
on  Monday  of  the  fourth  week ;  from  the  fifth  district,  on 
Monday  of  the  fifth  week  ;  from  the  sixth  district,  on  Mon- 
day of  the  sixth  week  ;  from  the  seventh  district,  on  Monday 
of  the  seventh  week  ;  from  the  eighth  district,  on  Monday 
of  the  eighth  week ;  from  the  ninth  district,  on  Monday  of 
the  ninth  week ;  from  the  tenth  district,  on  Monday  of  the 
tenth  week ;  from  the  eleventh  district,  on  Monday  of  the 
eleventh  week,  and  from  twelfth  district,  on  Monday  of 
twelfth  week. 

S.    End  of  Docket. 

The  call  of  causes  not  reached  and  disposed  of  during  the 
period  allotted  to  each  district,  ,and  those  put  to  the  foot  of 
the  docket,  shall  begin  at  the  close  of  argument  of  appeals 
from  twelfth  district,  and  each  cause  in  its  order,  tried  or 
continued,  subject  to  Rule  6  ;  but  at  the  term  of  the  court 
held  next  preceding  the  end  of  the  year,  no  civil  cause  will 
be  called  and  tried  after  the  expiration  of  the  twelve  weeks 
designated,  unless  by  consent  of  parties  and  the  assent  of 
the  court. 

9.    Call  of  the  Docket. 

Each  appeal  shall  be  called  in  its  proper  order;  if  any 
party  shall  not  be  ready,  the  cause,  if  a  civil  action,  may 
be  put  to  the  foot  of  the  district  by  the  consent  of  counsel 
appearing,  or  for  cause  shown,  and  be  again  called  when 
reached,  if  the  docket  shall  be  called  a  second  time;  other- 
wise, the  first  call  shall  be  peremptory;  or  at  the  first  term 
of  the  court  in  the  year,  it  may  by  consent  of  the  court  be 
put  to  the  foot  of  the  docket;  if  no  counsel  appear  for 
either  party  at  the  first  call,  it  will  be  put  to  the  end  of  the 
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district,  unless  a  printed  brief  is  filed  by  one  of  the  parties, 
and  if  none  appear  at  the  second  call,  it  will  be  continued 
unless  the  court  shall  otherwise  direct.  The  appeals  in 
criminal  actions  will  be  called  peremptorily  for  argument 
on  the  first  call  of  the  docket,  unless  for  good  cause 
assigned. 

10«    Submission  on  Printed  Argument, 

When,  by  consent  of  counsel,  it  is  desired  to  submit  a 
case  without  oral  argument,  the  court  will  receive  printed 
arguments,  without  regard  to  the  number  of  the  case  on 
docket,  or  date  of  docketing  appeal.  Such  consent  must 
be  signed  by  counsel  of  both  parties  and  filed,  and  the  clerk 
shall  make  a  note  thereof  on  the  docket,  but  the  court, 
notwithstanding,  can  direct  an  oral  argument  to  be  made 
if  it  shall  deem  best. 

11.  If  Orally  Argued, 

When  the  case  is  argued  orally  on  the  regular  call  of 
the  docket,  in  behalf  of  only  one  of  the  parties,  no  printed 
argument  for  the  other  party  will  be  received,  unless  it  is 
filed  before  the  oral  argument  begins.  No  brief  or  argu- 
ment will  be  received  after  a  case  has  been  argued,  or  sub- 
mitted, except  upon  leave  granted  in  open  court,  after 
notice  to  opposing  counsel. 

12.  If  Brief  Filed  by  Either  Party. 

When  a  case  is  reached  on  the  regular  call  of  the  docket, 
and  a  printed  brief  or  argument  shall  be  filed  for  either 
party,  the  case  shall  stand  on  the  same  footing  as  if  there 
were  an  appearance  by  counsel. 

If  brief  filed,  no  continiiance  except  Ibr  cause, — When  a  printed  brief  is 
filed,  a  motion  by  the  opposite  party  to  continue  the  cause  will  not  be 
granted  unless  expressly  assented  to,  or  for  good  cause  shown.  Dibbrell 
V,  Insurance  Co.,  109 — . 

13.  Cases  Heard  Out  of  their  Order* 

In  cases  where  the  state  is  concerned,  involving  or  affect- 
ing some  matter  of  general  public  interest,  the  court  may, 
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upon  motion  of  the  attorney  general,  assign  an  earlier  place 
in  the  calendar,  or  fix  a  day  for  the  argument  thereof,  which 
shall  take  precedence  of  other  business.  And  the  court,  at 
the  instance  of  a  party  to  a  cause  that  directly  involves  the 
right  to  a  public  oflSce,  or  at  the  instance  of  a  party  arrested 
in  a  civil  action  who  is  in  jail  by  reason  of  inability  to  give 
bond,  or  from  refusal  of  the  court  to  discharge  him,  may 
make  the  like  assignment  in  respect  to  it. 

JI4»    Cases  Heard  Together. 

Two  or  more  cases  involving  the  same  question  may,  by 
leave  of  the  court,  be  heard  together,  but  they  must  be 
argued  as  one  case,  the  court  directing,  when  the  counsel 
disagree,  the  course  of  the  argument. 

When  Dismissed. 

16*    If  Appeal  Nat  Brosecutedm 

Cases  not  prosecuted  for  two  terms  shall,  when  reached 
in  order  after  the  second  term,  be  dismissed  at  the  cost  of 
the  appellant,  unless  the  same,  for  sufficient  cause,  shall  be 
continued.  When  so  dismissed,  the  appellant  may,  at  any 
time  thereafter,  not  later  than  during  the  week  allotted  to 
the  district  to  which  it  belongs  at  the  next  succeeding  term, 
move  to  have  the  same  reinstated,  on  notice  to  the  appellee 
and  showing  sufficient  cause. 

DiflmiBsed  If  not  prosecnted.— An  appeal  not  prosecuted  for  two  terms  of 
the  supreme  court  will  be  dismissed  when  reached  in  regular  order, 
unless  good  cause  be  shown  for  a  continuance.  Rule  15;  Brantly  v.  Jor- 
dan, 92-291. 

Xotion  to  rdnttato  not  later  than  next  term. — Failure  to  prosecute  an 
appeal  for  two  terms,  is  sufficient  ground  for  dismissal,  unless,  for  suffi- 
cient cause  shown,  the  case  shall  be  continued.  Motion  to  reinstate, 
upon  notice,  may  be  heard  not  later  than  the  next  term.  Wiseman  v. 
Commissioners,  104-330. 

If  reinstated. — ^When  a  motion  to  dismiss  an  appeal,  because  not  prose- 
cuted in  apt  time,  is  allowed,  but  subsequently  the  case  is  reinstated,  a 
failure  to  print  within  the  time  prescribed  will  not  be  deemed  a  sufficient 
ground  for  a  dismissal,  but  further  time  will  be  granted.  Briggs  v.  Jervis, 
98-454. 
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Superior  court  may  a4Judge  appeal  abandoned. — Where  an  appellant  neg- 
lects to  prosecute  his  appeal,  the  appellee  may  either  move  to  docket 
and  dismiss  under  the  rule,  or  he  may  proceed  with  the  action  in  the 
superior  court.     Avery  v.  Pritchard,  93-266. 

Bale  not  merely  directory. — Rules  of  the  supreme  court  are  not  merely 
directory;  it  is  the  duty  of  the  appellant  to  prosecute  his  appeal  accord- 
ing to  the  rules.     Wiseman  v.  Com'rs,  104-330. 

10,    Motion  to  Dismiss*  '■ 

A  motion  to  dismiss  an  appeal  for  non-compliance  with 
the  requirements  of  the  statute  in  perfecting  an  appeal  must 
be  made  at  or  before  entering  upon  the  trial  of  the  appeal 
upon  its  merits,  and  such  motion  will  be  allowed  unless 
such  compliance  be  shown  in  the  record,  or  a  waiver  thereof 
appear  therein,  or  such  compliance  is  dispensed  with  by  a 
writing,  signed  by  the  appellee  or  his  counsel,  to  that  eflFect, 
or  unless  the  court  shall  allow  appropriate  amendments. 

When  to  be  made. — A  motion  to  dismiss  an  appeal  because  the  appel- 
lant has  not  complied  with  the  requirement  of  the  statute  and  rules  of 
court  in  respect  to  the  manner  of  perfecting  an  appeal,  must  be  made 
at  or  before  entering  upon  the  hearing  of  the  cause.     Hutchison  v.  Rum-  i| 

felt,  82-425;  Rose  v.  Baker,  99-323.  " 

If  docketed  daring  next  term,  but  after  call  of  district. — An  appeal  will 
not  be  dismissed  if  docketed  at  the  proper  term,  but  after  the  call  of  the 
district  to  which  it  belongs,  when  the  appellee  failed  to  docket  and  dis- 
miss at  the  end  of  the  call  of  the  district  (as  allowed  by  Rule  17).  Rol- 
lins v.  Love,  97-210;  Bryan  v.  Moring,  99-16;  Barbee  v.  Green,  91-158; 
Hughes  v.  Boone,  100-347. 

If  not  docketed  till  after  the  next  term. — Where  the  appellant  fails  to 
docket  his  appeal  during  the  terra  at  which,  under  the  statute  and  rules 
of  court,  it  should  be  docketed,  it  will  be  dismissed  on  motion,  notwith- 
standing the  appellee  did  not  docket  the  certificate  and  dismiss  the 
appeal,  as  he  might  have  done  under  Rule  17.  Hinton  v.  Pritchard, 
108-412;  Porter  V.  Railroad,  106-478. 

If  not  docketed  before  close  of  caU  of  the  district. — Where  an  appeal  is  not 
docketed  at  the  next  term  before  the  close  of  the  call  of  district,  the 
appellee  may  docket  a  transcript,  or  the  certificate  of  the  clerk,  as  pre- 
scribed by  Rule  17,  and  have  the  appeal  dismissed.  Cross  v.  Williams, 
91-496. 

See  other  cases  cited  under  Rule  17. 

Defects  in  undertaking  on  appeal. — An  appeal  will  not  be  dismissed 
because  of  defects  in  the  undertaking  on  appeal,  unless  the  provisions 
of  ch.  121,  laws  of  1887,  are  observed  by  giving  the  twenty  days*  notice 
required  thereby.  As  this  statutory  regulation  only  affects  the  proced- 
ure, the  legislature  has  power  to  make  its  terms  applicable  to  appeals 
pending  at  the  time  of  its  passage.     Rollins  v.  Love,  97-210. 
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Burden  o&  appellant. — It  is  the  duty  of  the  appellant,  if  the  case  on 
appeal  is  not  settled,  to  show  affirmatively  that  the  fault  is  not  his.  Sim< 
inons  V.  Andrews,  106-201. 

Tfme  allowed  to  show  reasonable  ezciue. — The  Rules  of  Practice  prescribed 
by  the  supreme  court,  under  art.  4,  J  12  of  the  constitution,  and  J  961  of 
The  Code,  are  not  merely  directory.  Rule  5,  as  to  the  time  within  which 
appeals  must  be  docketed  and  motion  by  appellee  to  dismiss  in  case  of 
delay  beyond  the  time,  without  reasonable  exchse  for  delay,  is  remedial 
and  salutary,  and  will  be  enforced;  but,  on  motion,  time  will  be  given  to 
the  party  delinquent  to  show  reasonable  excuse  for  his  delay.  Walker 
V.  Scott,  102-487. 

17 •    Dismisseil  by  Appellee, 

If  the  appellant  in  a  civil  action  shall  fail  to  bring  up 
and  file  a  transcript  of  the  record  before  the  call  of  causes 
from  the  district  from  which  it  comes  is  concluded,  during 
the  week  appropriated  to  the  district,  at  a  term  of  this  court 
in  which  such  transcript  is  required  to  be  filed,  the  appellee, 
on  exhibiting  the  certificate  of  the  clerk  of  the  court  from 
which  the  appeal  comes,  showing  the  names  of  the  parties 
thereto,  the  time  when  the  judgment  and  appeal  were 
taken,  the  name  of  the  appellant,  and  the  date  of  the  set- 
tling of  the  case  on  appeal,  if  any  has  been  filed,  and  filing 
said  certificate  or  a  certified  transcript  of  the  record  in  this 
court,  may  move  to  have  the  appeal  docketed  and  dismissed 
at  appellant's  cost,  with  leave  to  the  appellant,  during  the 
term,  and  after  notice  to  the  appellee,  to  apply  for  the 
re-docketing  of  the  cause;  and  if  an  appellant  shall  fail  to 
file  the  transcript  of  the  record  of  his  appeal  within  the 
time  he  might  do  so,  so  that  the  appeal  shall  stand  for 
argument  at  the  term  to  which  it  is  taken,  the  appellee 
may  move,  during  the  week  a.ssigned  to  the  district,  to  dis- 
miss the  same  as  above  provided,  and  his  motion  shall  be 
allowed,  unless  reasonable  excuse  for  such  failure  shall  be 
shown  within  such  time  as  the  court  may  direct,  in  which 
case  the  court  may  deny  the  motion  and  allow  a  continu- 
ance. 

DismlBsed  by  appellee. —This  rule  is  a  privilege  to  the  appellee,  and  the 
appellant  can  draw  no  argument  against  the  appellee  from  his  failure  to 
use  it     Wilson  v.  Seagle,  84-110. 
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An  appeal  will  be  dismissed  on  motion  of  appellee,  where  the  require- 
ments ot  the  statute  for  perfecting  it  are  not  complied  with.  Hutchin- 
son V.  Rumfelt,  82-425;  Sever  v.  McLaughlin,  82-332. 

Diimissad  upon  certiflcata. — If  an  appeal  is  not  docketed  before  the  call 
of  that  district  at  next  term  of  the  supreme  court  is  concluded,  the 
appellee,  upon  exhibiting  the  certificate  of  the  clerk  as  required  by  Rule 
17,  may  docket  and  have  the  appeal  dismissed.  Head-note  in  Bryan  v. 
Moring,  99-16,  corrected.  Bailey  v.  Brown,  105-127;  Cross  v.  Williams, 
91-496;  Rose  V.  Shaw,  105-126;  Rollins  v.  Love,  97-210. 

Appellee  may  proceed  in  lower  court. — Where  an  appellant  neglects  to 
docket  his  appeal,  the  appellee  may  either  docket  and  dismiss,  under 
this  rule,  or  he  may  proceed  with  the  action  in  the  superior  court.  Avery 
V.  Pritchard,  93-266. 

If  no  case  filed,  appeal  not  dismissed,  hat  judgment  affirmed. — An  appeal 
will  not  be  dismissed  for  absence  of  a  statement  of  case  on  appeal.  The 
proper  motion  is  to  afi&rm  the  judgment.     Walker  v.  Scott,  102-487. 

See  \\  549,  550,  ante^  and  cases  cited. 

Delay  caused  by  malls. — Where  the  delay  in  docketing  is  caused  by  the 
irregularity  of  the  mail,  and  there  is  no  laches  on  the  part  of  the  appel- 
lant, the  appeal  will  not  be  dismissed.    Walker  v.  Scott,  104-481. 

IS.     When  Appeal  Dismissed. 

When  an  appeal  is  dismissed  by  reason  of  the  failure  of 
the  appellant  to  bring  up  a  transcript  of  the  record,  and  the 
same,  or  a  certificate  for  the  purpose,  as  allowed  by  Rule  17, 
is  procured  by  appellee,  and  the  case  dismissed,  no  order 
shall  be  made  setting  aside  the  dismissal  or  allowing  the 
appeal  to  be  reinstated,  even  though  the  appellant  may  be 
otherwise  entitled  to  such  order,  until  the  appellant  shall 
have  paid,  or  oiFered  to  pay,  the  costs  of  the  appellee  in  pro- 
curing the  transcript  of  the  record,  or  proper  certificate, 
and  in  causing  the  same  to  be  docketed. 

Xotion  to  reinstate. — A  motion  to  reinstate  an  appeal  will  not  be  allowed, 
nor  will  a  certiorari  be  granted,  where  it  appears  that  the  appellant 
negligently  lost  his  appeal  by  failing  to  file  the  necessary  undertaking 
within  the  prescribed  time.     Bowen  v.  Fox,  99-127. 

The  proper  way  to  obtain  relief  against  a  judgment  dismissing  an 
appeal  where  the  dismissal  turned  upon  a  question  of  law,  is  by  a  peti- 
tion to  re-hear,  and  not  by  a  motion  to  reinstate.     Ibid. 

Transcripts. 

19»    Transcript  of  the  Record. 

(/)  The  Record, — In  every  record  of  an  action  brought 
to  this  court,  the  proceedings  shall  be  set  forth  in  the  order 
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of  time  in  which  they  occurred,  and  the  several  processes, 
or  orders,  etc.,  shall  be  arranged  to  follow  each  other  in  the 
order  the  same  took  place,  when  practicable. 

Proper  tramoript  mutt  be  sent  up  by  appeUant. — Before  the  court  will  con- 
sider an  appeal  the  appellant  must  cause  a  transcript,  prepared  in  accord- 
ance with  the  rules,  to  be  filed  and  docketed.     State  v.  Preston,  104-733. 

It  is  the  duty  of  the  appellant  to  have  so  much  of  the  record  sent  up 
as  may  be  necessary  to  present  clearly  the  matters  he  desires  to  have 
reviewed,  and  he  cannot  take  advantage  of  any  defect  in  the  transcript 
to  set  out  the  case  intelligibly.    Smith  v.  Fite,  98-517. 

Transcript  iboQld  set  out  only  so  mncli  of  the  record  as  is  necessary. — ^The 
transcript  on  appeal  should  state  only  so  much  of  the  evidence  as  raised 
a  question  of  law  at  the  trial,  and  then  the  charge  prayed  and  given 
thereon,  with  simplicity  and  precision.     Green  v.  Collins,  28-139. 

The  attention  or  trial  judges  is  called  to  the  evils  resulting  from  inser- 
tion of  unnecessary  matter  in  cases  on  appeal,  especially  when  steno- 
graphic notes  are  made  of  the  trial.    Durham  v.  Railroad,  108-399. 

Transcript  most  show  that  the  court  bad  jurisdiction. — No  appeal  will  be 
entertained  unless  the  transcript  shows  that  the  court  below  had  juris- 
diction, and  that  the  cause  was  properly  constituted  there.  Gordon  v. 
Sanderson,  83-1;  Broadfoot  v.  McKeithan,  92-561. 

In  order  for  the  supreme  court  to  acquire  jurisdiction,  it  must  appear 
in  the  transcript  of  tne  record  that  an  action  was  instituted,  that  pro- 
ceedings were  had  and  a  judgment  rendered  from  which  an  appeal  could 
be  taken,  and  that  an  appeal  was  taken  from  such  judgment.  Spence 
V.  Tapscott,  92-576. 

Transcript  must  show  belbre  wbom  the  case  was  tried. — Every  transcript 
must  set  forth  before  what  person  or  persons  the  proceedings  were  had, 
or  by  whose  authority  the  record  was  made.  Howell  v.  Ray,  83-553; 
State  V.  Butts,  91-524,  and  cases  there  cited. 

The  transcript  should  always  show  that  a  cou^  was  held  at  the  time 
and  place  and  by  the  judge  prescribed  by  law;  and  it  should  also  set 
forth,  with  certainty,  tne  matters  in  controversy  upon  which  the  appel- 
late court  will  be  called  upon  to  deliberate  and  determine.  The  irregu- 
lar practice  of  sending  up  by  piece-meal  essential  portions  of  the  record 
will  be  no  further  tolerated.     Bethea  v.  Byrd,  93-141. 

If  the  record  is  a  set  of  loose  papers. — If  the  record  is  a  set  of  loose,  dis- 
connected papers,  not  containing  a  full  history,  the  case  will  be  remanded. 
State  V.  Jones,  82-69  £. 

Transcript  construed. — ^When  it  appears  that  the  prayer  for  instructions 
appeared  in  the  wrong  place  in  the  record,  and  the  clerk,  instead  of 
copying  it  in  the  right  place,  refers  to  it,  and  this  reference  is  immedi- 
ately followed  by  the  words,  *'  his  honor  declined  all  special  instructions, 
and  declined  to  put  his  instructions  in  writing,  as  requested,  and  defend- 
ants excepted,"  an(\  this  was  followed  by  the  charge  of  the  court,  the 
supreme  court  will  read  the  case  as  if  the  prayer  had  been  written  out 
in  full  at  the  place  of  reference.     Drake  v.  Connelly,  107-463. 

When  both  parties  appeaL — When  both  parties  appeal,  a  transcript  of 
the  record  must  be  sent  up  for  each.  This  rule  cannot  be  waivc^l  by 
consent  of  counsel.  Perry  v.  Allen,  96-347;  Jones  v.  Hoggard,  107-349; 
Bank  v.  Bobbitt,  108-525. 
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Plat  of  surrey.— A  plat  of  a  survey  used  on  the  trial  may  be  seat  up  to 
render  the  verdict  more  intelligible.     Smith  v.  Fite,  98-517. 

If  no  statement  of  case. — When  the  transcript  of  the  record  is  not  accom- 
panied by  a  case  on  appeal  (where  such  case  is  required)  and  no  error 
appears  in  the  record,  the  supreme  court  will,  upon  motion,  or  may,  ex 
tnero  motu,  affirm  the  judgment  rendered  below,  unless  good  cause  is 
shown  for  the  apparent  laches  of  the  appellant.  Mitchell  v.  Tedder, 
108-266;  State  v.  Freeman,  93-558. 

See  numerous  cases  cited  under  1 550,  ante. 

{2)  Pages  Numbered. — ^The  pages  of  the  record  .shall  be 
numbered,  and  there  shall  be  written  on  the  margin  of  each 
a  brief  statement  of  the  subject-matter  contained  therein. 

( j)  Index, — On  some  paper  attached  to  the  record,  there 
shall  be  an  index  thereto,  in  the  following  or  some  equiva- 
lent form  : 

Summons — date Page  i. 

Complaint — First  cause  of  action **     2. 

**  Second  cause  of  action **     3. 

Affidavit  for  Attachment,  etc **     4. 

Reoommended. — The  court  recommend  that  the  record  on  appeal  be 
drawn  in  accordance  wuth  Baton's  Forms.     State  v.  Butts,  91-524. 

20*    Insufficient   Transcript. 

* 

If  any  cause  shall  be  brought  on  for  argument,  and  the 
above  regulations  shall  not  have  been  complied  with,  the 
case  shall  be  put  to  the  foot  of  the  district,  or  the  foot  of 
the  docket,  or  continued,  as  may  be  proper,  and  it  shall  be 
referred  to  the  clerk,  or  some  other  person,  to  put  the  record 
in  the  prescribed  shape,  for  which  an  allowance  of  five  dol- 
lars  will  be  made  to  him,  to  be  paid  in  each  case  by  the 
appellant,  and  execution  therefor  may  immediately  issue. 

Insofflcient  transcript. — Where  the  transcript  of  the  record  is  insufficient 
the  appeal  will,  usually,  not  be  dismissed,  but  the  papers  will  be 
remanded  that  a  proper  transcript  may  be  sent  up.  Spence  v.  Tapscott« 
92-576;  Buie  V.  Simmons,  90-9;  Be  the  a  v.  Byrd,  93-141;  Moore  v.  Van- 
derburg,  90-10. 

Ordinarily,  if  a  defective  transcript  is  filed  the  court  will  order  a  cer- 
tiorari,  but  it  will  refuse  to  do  so,  and  will  dismiss  the  appeal  when  it  is 
apparent  that  it  is  without  merit.     State  v.  Preston,  104-733. 

21*    Marginal  lieferences* 

A  case  will  not  be  heard  until  there  shall  be  put  in  the 
margin  of  the  record,  as  required  in  the  next  preceding 
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paragraph,  brief  references  to  such  parts  of  the  text  as  are 
necessary  to  be  considered  in  a  decision  of  a  case. 

22.    Of  Unnecessary  Becords, 

The  cost  of  copies  of  unnecessary  and  irrelevant  testi- 
mony, or  of  irrelevant  matter  about  the  appeal  not  needed 
to  explain  the  exceptions  or  errors  assigned,  and  not  con- 
stituting, a  part  of  the  record  of  the  action  of  the  court 
taken  during  the  progress  of  the  cause,  shall,  in  all  cases, 
be  charged  to  the  appellant,  unless  it  appears  that  they 
were  sent  up  by  the  appellee,  in  which  case  the  cost  shall 
be  taxed  against  him. 

Costs  of  nxmecessary  records. — Where  much  of  the  record  is  wholly 
unnecessary  in  elucidating  the  point  presented  in  the  appeal,  the  clerk 
will  be  directed  not  to  tax  the  appellee  with  that  part  of  the  costs.  Grant 
V.  Reese,  82-72. 

The  costs  of  unnecessary  and  irrelevant  matter,  accompanying  a  tran- 
script, in  regard  to  which  no  exception  is  taken  below,  will  be  taxed 
agamst  the  appellant  whether  he  succeeds  or  not.     Clayton  v.  Johnson, 

82-423. 

Where  a  record  contains  superfluous  matter,  the  appellant  will  be 
taxed  with  the  costs  occasioned  by  it,  although  he  succeeds  in  the 
appeal.     Tobacco  Co.  v.  McElwee,  96-71. 

The  attention  of  trial  judges  is  directed  to  evils  resulting  from  the 
insertion  of  unnecessary  matter  in  a  case  on  appeal,  especially  when  sten- 
ographic reports  are  made  of  the  trial.     Durham  v.  Railroad,  108-399. 

Pleadings. 

23 »    Meinoranda  of. 

Memoranda  of  pleadings  will  not  be  received  or  recog- 
nized in  the  supreme  court  as  pleadings,  even  by  consent 
of  counsel,  but  the  same  will  be  treated  as  frivolous  and 
impertinent. 

If  no  pleadings  are  sent  up.— If  no  pleadings  were  filed,  the  case  can  be 
amended  by  filing  them  here,  or  it  will  be  remanded,  and  they  may  be 
filed  below.  Wyatt  v.  Railroad,  109 — ;  Daniel  v.  Rogers,  95-134;  Row- 
land V.  Mitchell,  90-649. 

24.    Assigning  Two  or  More  Causes  of  Action. 

Every  pleading  containing  two  or  more  causes  of  action 
shall,  in  each,  set  out  all  the  facts  upon  which  it  rests,  and 
shall  not,  by  reference  to  others,  incorporate  in  itself  any 
of  the  allegations  in  them   except  that  exhibits,  by  marks 
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or  numbers,  may  be  referred  to  without  reciting  their  con- 
tents, when  attached  thereto. 

25,  When  Scandalous. 

Pleadings  containing  scandalous  or  impertinent  matter 
will,  in  a  plain  case,  be  ordered  by  the  court  to  be  stricken 
from  the  record,  or  reformed,  and  for  this  purpose  the  court 
may  refer  it  to  the  clerk.,  or  some  member  of  the  bar,  to 
examine  and  report  the  character  of  thq-  same. 

26,  Ainendnients* 

The  court  may  **  amend  any  process,  pleading  or  pro- 
ceeding, either  in  form  or  substance,  for  the  purpose  of 
furthering  justice,  on  such  terms  as  shall  be  deemed  just, 
at  any  time  before  final  judgment,  or  may  make  proper 
parties  to  any  case,  where  the  court  may  deem  it  necessarj'- 
and  proper  for  the  purpose  of  justice,  and  on  such  terms 
as  the  court  may  prescribe.      The  Code^  s.  p6j* 

Amendments  in  what  case.— The  spirit  and  equity  of  The  Code,  {  274, 
extend  to  the  supreme  court,  and  the  same  relief  wiU  be  administered 
in  like  cases  as  in  the  superior  court.  Wilej  v.  Logan,  94-564;  Wade  v. 
Newbern,  73-318;  Home  v.  Home,  75-101. 

See  i  274,  ante. 

SubsUtntion  of  parties. — Amendments  will  not  be  allowed  when  thej 
would  destroy  a  just  le^s^al  ground  for  the  appeal,  which  existed  when  it 
was  taken,  such  as  the  introduction  of  a  party  plaintiff  who  could  main- 
tain the  action,  while  the  party  to  the  record  wnen  the  appeal  was  takea 
could  not  do  so,  and  objection  was  made  for  that  cause.  Grant  v.  Rogers, 
94-755;  Wilson  V.  Pearson,  102-290. 

While  an  amendment  substituting  parties  can  be  allowed  in  the 
supreme  court,  it  will  not  be  permittea  when  it  will  put  the  opposite 
party  to  a  disadvantage.  Hodge  v.  Railroad,  108-24;  Justices  of  Tyrrell 
V.  Simmons,  48-187. 

See  i  273,  ante. 

Xay  direct  amendment  to  be  made  below. — While  it  may  be  the  supreme 
court  has  power  to  direct  or  allow  amendments  to  the  record  below  of  a 
cause  while  an  appeal  is  pending,  it  is  cl^ar  that  it  has  no  such  power 
after  a  final  judgment  therein  has  been  rendered.     Walton  v.  McKesson, 

101-428. 

EXCFPTIONS. 
27*    IIow  Assigned, 

Every  appellant  shall  set  out  in  his  statement  of  case 
served  on  appeal  his  exceptions  to  the  pleadings,  rulings 
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or  judgment  of  the  court,  briefly  and  clearly  stated  and 
number.  If  there  be  no  case  settled,  then,  within  ten 
days  next  after  the  end  of  the  term  at  which  the  judgment 
is  rendered  from  which  an  appeal  shall  be  taken,  or  in  case 
of  a  ruling  of  the  court  at  chambers  and  not  in  term  time, 
within  ten  days  after  notice  thereof,  shall  file  the  said  excep- 
tions in  the  clerk's  office.  No  other  exceptions  than  those 
so  set  out,  or  file^,  and  made  part  of  the  case  or  record, 
shall  be  considerea  by  this  court,  except  exceptions  to  the 
jurisdiction,  or  because  the  complaint  does  not  state  a  cause 
of  action,  or  motions  in  arrest  for  the  insufficiency  of  an 
indictment. 

Exceptions  miut  be  epeeUlc. — Errors  mast  be  specifically  assigned.  An 
" unpointed,  broadside '*  exception  to  the  '* charge  as  given"  will  not 
be  considered.  McKinnon  v.  Morrison,  104-354,  and  numerous  previous 
cases  there  cited. 

Cited  and  approved  since  in  Carlton  v.  Railroad,.  104-365;  Pollock  v. 
Warwick,  104-638;  Whitehurst  v.  Pettipher,  105-40;  Taylor  v.  Plummer, 
105-56;  Helms  V.  Green,  105-251;  Taylor  v.  Navigation  Co.,  105-484; 
Southerland  v.  Railroad,  106-100;  State  v.  Parker,  106-71 1;  Everett  v. 
Williamson,  107-204;  Thompson  v.  Telegraph  Co.,  107-449;  State  v. 
McDuffie,  107-885;  State  v.  Brabham,  108-793. 

Duty  of  appellant. — It  is  the  duty  of  the  appellant  to  have  the  assign- 
ments of  error  in  every  case  on  appeal  presented  with  such  fullness  of 
statement  as  will  enable  the  court  to  determine  the  case  upon  its  real 
merits.  Sampson  v.  Railroad,  70-404;  Boyer  v.  Teague,  106-571;  Turner 
V.  Foard,  83-683;  McNeill  v.  Chadbourne,  79^149. 

The  appellant  must  assign  and  show  error  in  the  rulings  of  the  court 
below  or  the  judgment  will  be  affirmed.     McDaniel  v.  Pollock,  87-503. 

Ezoeptions  made  Ibr  flrtt  time  on  appeal. — The  rule  of  practice  is  that 
points  not  raised  by  exceptions  will  not  be  entertained  when  presented 
for  the  first  time  in  the  supreme  court.  McMillan  v.  Gambill,  106-359; 
Allen  V.  Railroad,  106-515. 

See  numerous  cases  cited,  {  550,  ante. 

Judgment  aHlrmed. — If  no  exceptions  are  stated  by  appellant  in  the 
case  on  appeal,  and  there  are  no  errors  in  the  record  proper,  the  judg- 
ment will  be  affirmed.  Swepson  v.  Summey,  74-551;  Simmons  v. 
Andrews,  106-201;  Turner  v.  Foard,  83-683;  King  v.  Page,  86-275;  Neal 
V.  Mace,  89-171,  and  other  cases  cited,  \  550,  ante, 

Vo  assignment  of  error  neceesary,  when. — No  particular  assignment  of 
error  is  necessary  when  the  appeal  i^  from  a  judgment  pronounced  on 
an  agreed  state  of  facts,  under  The  Code,  \  571.  Davenport  v.  Leary, 
95-203. 

Exceptions  filed  in  ten  days,  when. — When  there  is  no  exception  taken 
except  to  the  judgment,  usually  no  case  on  appeal  is  necessary,  and  it 
is  sufficient  to  file  the  exceptions  thereto  in  ten  days  after  judgment,  as 
provided  by  Rule  27  of  the  Supreme  Court.     Robeson  v.  Hodges,  105-49. 
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When  exceptions  are  filed  under  Rule  27,  the  recitals  contained  therein 
are  not  conclusive,  but  it  is  open  to  the  appellee  to  controvert  them  and 
to  have  the  judge  pass  upon  their  correctness  in  "settling  the  case  on 
appeal."     Walkef  v.  Scott,  106-56. 

Exception  to  the  charge. — Unlike  exceptions  to  other  matters  in  the  trial 
which  are  waived  if  not  taken  at  the  time,  exception  to  the  charge  may 
be  first  taken  by  appellant  in  making  out  his  statement  of  case  on  appeal. 
If  not  then  taken,  however,  it  is  waived,  and  cannot  be  made  for  the  first 
time  in  the  supreme  court.  Lowe  v.  Elliott,  107-718;  Smith  v.  Smith, 
108-365. 

Though  it  is  better  and  fairer  to  both  sides  to  give  the  trial  judge  ati 
opportunity  to  correct  any  slip  he  may  have  made  by  assigning  error  to 
charge  in  a  motion  for  a  new  trial  at  that  term.     McKinnon  v.  Morrison, 

104-354. 

Want  of  jnrisdlction,  or  complaint  not  stating  fkcts  snillcient  to  oonstitnte  a 
cause  of  action. — A  want  of  jurisdiction,  or  failure  to  state  a  cause  of 
action,  apparent  on  the  record,  will  be  taken  notice  of  by  the  supreme 
court,  although  not  pointed  out  by  a  demurrer.  Tucker  v.  Baker,  86-1 ; 
Smaw  V.  Cohen,  95-85;  Bank  v.  Bobbitt,  108-525;  Bryant  v.  Fisher,  85-71; 
Jones  V.  Commissioners,  85-278. 

In  such  cases,  the  court  will  dismiss  ex  mero  moiu.  Hagins  v.  Rail- 
road, 106-537. 

Jurisdiction  must  appear  on  the  face  of  the  papers  to  secure  a  hearing 
on  appeal.     Gordon  v.  Sanderson,  83-1. 

Error  on  fkce  of  the  record. — The  statute  (J  957  of  The  Code)  requiring 
the  sijpreme  court  to  render  such  judgment,  etc.,  as  shall  appear  to  be 
proper  from  inspection  of  the  whole  record^  has  reference  to  the  essential 
parts  of  the  record,  such  as  the  pleadings,  verdict  and  judgment,  in 
which,  if  there  be  error,  the  court  will  correct  it,  though  it  be  not 
assigned.  Thornton  v.  Brady,  100-38;  Bush  v.  Hall,  95-82;  State  v. 
Watkins,  101-702;  McKinnon  v.  Morrison,  104-354;  Rogers  v.  Bank, 
108-574. 

Findings  of  fkct. — Where,  upon  an  appeal  from  an  order  setting  aside  a 
judgment  for  excusable  neglect,  there  were  no  finding^of  fact  in  the 
record,  and  it  did  not  appear  that  the  appellant  had  requested  that  such 
findings  should  be  made,  the  supreme  court  will  assume  that  the  excep- 
tion is  based  upon  the  ground  that,  taking  as  true  that  view  of  the  testi- 
mony most  favorable  to  the  appellee,  he  would  not  be,  as  a  matter  of 
law,  entitled  to  havi  the  motion  allowed.     Holden  v.  Purifoy,  ioS-163. 

Practice  as  to  exceptions  snmmarized. — i.  Exceptions  to  evidence  and  all 
matters  occurring  on  the  trial,  except  to  the  charge  of  the  court,  must 
be  noted  at  the  time  or  they  are  waived.  2.  The  charge  and  refusal  to 
give  instructions  are  deemed  excepted  to,  though  not  excepted  to  at  the 
time.  3.  An  omission  to  charge  on  any  point,  or  to  recapitulate  any 
part  of  the  evidence,  is  not  usually  ground  of  exception,  unless  there 
w.is  a  prayer  for  instruction  asked  and  refused,  or  the  omission  of  the 
evidence  was  called  to  the  attention  of  the  court  at  the  time.  4.  All 
exceptions,  including  those  to  the  charge,  are  deemed  abandoned,  unless 
set  out  by  appellant  in  making  up  his  case  on  appeal.  5.  Errors  upon 
the  face  of  the  record  proper  (as  distinguished  from  errors  committed  in 
the  progress  of  the  trial),  will  be  corrected  without  assignment  of  error. 
Taylor  v.  Plummer,  105-56. 

See  ij?  412  (2),  412  (3)  and  550,  ante,  for  many  cases  not  cited  above. 
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Printing  Records. 

28.  What  to  be  Printed. 

Fifteen  copies  of  so  much  and  such  parts  of  the  record  as 
may  be  necessary  to  a  proper  understanding  of  the  excep- 
tions and  grounds  of  error  assigned,  as  appear  in  the  record 
in  each  civil  action,  shall  be  printed. 

This  requirement  reasonable  and  necessary. — The  supreme  court  is  estab- 
lished by  and  derives  its  jurisdiction  from  the  constitution;  and  in  these 
respects,  as  well  as  that  of  its  methods  of  procedure,  it  is  not  subject  to 
legislative  control.  Constitution,  art  4,  JJ8  and  12.  The  enforcement 
of  Rules  28,  29  and  30,  in  relation  to  the  printing  of  records,  is  neces- 
sary to  the  administration  of  justice.  Rencher  v.  Anderson^  93-io5- 
.  The  rule  of  the  supreme  court  requiring  certain  parts  of  the  record  to 
be  printed  is  not  unreasonable,  and  upon  failure  to  comply  with  it  the 
appeal  will  be  dismissed,  but  may  be  reinstated  upon  good  cause  shown. 
Nor  is  the  rule  unconstitutional.  The  constitution,  art.  4,  ?  12,  gives  to 
the  general  assembly  power  to  regulate  proceedings  in  all  the  courts 
"below  the  supreme  court,"  but  confers  on  that  court  the  exclusive 
power  to  regulate  its  own  procedure.     Horton  v.  Green,  104-400. ^/oSf «f7«)) 

The  necessity  of  the  rule  requiring  the  "case  on  appeal  "  to  be  printed 
has  often  been  pointed  out.  Unless  appellants  observe  this  requirement, 
it  will  save  them  needless  expenditure  to  refrain  from  sending  up  appeals 
which  can  only  be  dismissed  at  their  costs.     Hunt  v.  Railroad,  1 07-447.(1 1.^^** 7^^ 

Hast  be  printed  in  all  civil  cases  eicept  pauper  appeals. — Where  the  appel- 
lant does  not  appeal  in  forma  pauperis  the  rule  requiring  the  record  to 
be  printed  will  not  be  relaxed  upon  his  affidavit  that  he  is  unable  to 
raise  the  money  necessary  to  print.     Rencher  v.  Anderson,  93-105. 

ITeglect  of  counsel. — Where  appellant  employed  counsel  to  attend  to 
his  appeal,  who  failed  to  have  the  record  printed,  and  the  case  was  dis- 
missed, it  was  inexcusable  negligence  on  the  part  of  the  appellant,  and 
his  appeal  will  not  be  reinstated.  Griffin  v.  Nelson,  106-235  (overruling 
Wiley  V.  Logan,  94-564);  Bowen  v.  Fox,  99-127;  Edwards  v.  Henderson, 
109 — . 

Note. — By  the  last  cases  it  is  held  that  having  the  record  printed,  like 
procuring  appeal  bond,  is  no  part  of  the  duty  of  counsel,  and  when  he 
undertakes  to  do  either,  he  is  a  mere  ordinary  agent  in  that  regard,  and 
his  neglect  is  the  neglect  of  his  principal,  the  appellant.  Griffin  v.  Nel- 
son, icKS-235;  Edwards  v.  Henderson,  109 — ;  Finlayson  v.  Am.  Ace.  Co., 
109 — . 

29.  How  Deslgnatefl. 

The  counsel  for  the  appellant  shall  designate  such  parts 
of  the  record  as  are  required  to  be  printed,  and  have  the 
same  copied  for  the  printer;  if  he  .shall  fail  to  do  so,  the 
clerk  of  this  court  shall  cause  the  same  to  be  done  at  the 
appellant's  cost ;  and  such  printed  matter  shall  consist  of 
the  statement  of  the  case  on  appeal,  and  of  the  exceptions 
appearing  in  the  record  to  be  reviewed  by  the  court;  or,  in 
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case  of  a  demurrer,  of  such  demurrer  and  the  pleadings  to 
which  it  is  entered.  This  will  not  preclude  the  parties  in 
the  argument  from  referring  to  the  manuscript  parts  of  the 
record  whenever  they  may  deem  it  needful  to  the  argu- 
ment, nor  from  reading  the  record  in  full  when  necessary 
to  the  proper  understanding  of  the  case. 

Sdcord  must  be  snfflcieiitly  printed. — Appellants  should  be  careful  to  see 
that  the  lule  is  duly  observed  in  respect  to  the  parts  of  tJie  record 
required  to  be  printed,  as  a  mere  colorable  compliance  will  be  treated  as 
no  compliance  at  all,  and  the  appeal  dismissed.    Witt  v.  Long,  93-588. 

30.    If  not  Printed. 

If  the  record  in  an  appeal  shall  not  be  printed,  as  required 
by  this  and  the  next  preceding  paragraph,  at  the  time  it 
shall  be  called  in  its  order  for  argument,  the  appeal  shall, 
on  motion  of  the  appellee,  be  dismissed;  but  the  court  may, 
after  five  days'  notice  at  the  same  term,  for  good  cause 
shown,  reinstate  the  appeal  upon  the  docket,  to  be  heard 
at  the  next  succeeding  term  like  other  appeals:  Promded^ 
nevertheless^  that  this  and  the  next  preceding  paragraph 
shall  not  apply  to  appeals  in  criminal  actions  or  appeals  in 
forma  pauperis. 

When  record  should  be  printed, — While  it  is  better  and  more  convepient 
to  have  the  record  printed  as  soon  as  the  case  is  docketed  in  the  supreme 
court — and  this  practice  is  commended  by  the  court — yet,  it  is  a  com- 
pliance with  the  rule  if  the  record  is  printed  when  the  case  is  called  in 
Its  order  for  argument.     Witt  v.  Long,  93-388;  Walker  ▼.  Scott,  102-487. 

Where  a  case  upon  appeal  was  settled  and  filed  in  the  clerk *s  office  on 
the  first  day  of  November,  1889,  and  the  transcript  on  appeal  docketed 
November  30th  in  the  supreme  court,  the  call  of  cases  of  the  district 
being  on  December  2d.  a  motion  for  dismissal,  made  by  appellee  for 
failure  to  print,  should  be  granted.     Avery  v.  Pritchard,  106-344. 

Farther  time  to  print  allowed*— Where  a  motion  to  dismiss  an  appeal  for 
failure  to  prosecute  is  allowed,  but  subsequently  case  is  reinstated,  time 
to  print  the  record  will  be  allowed.     Briggs  v.  Jervis,  98-454. 

Keinstatement  allowed. — ^Where  there  was  an  honest  misunderstanding 
between  counsel  in  regard  to  making  up  the  case  on  appeal,  and  the 
case  had  not  been  made  up  when  the  case  was  reached  in  the  supreme 
court,  the  record  having  been  docketed  without  a  case,  and  counsel  for 
the  appellant  supposed  that  there  was  no  necessity  of  printing  Uie  record 
until  the  case  came  up,  but  the  appellee  moved  to  dismiss,  which  was 
allowed:  //  was  held  a  proper  case  to  reinstate  and  allow  the  record  to  be 
printed.     Rencher  v.  Anderson,  94-661. 
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Where  an  appeal  is  dismissed  for  failure  to  comply  with  Rule  28  of  the 
Rules  of  the  Supreme  Court,  which  requires  a  specified  number  of  printed 
copies  of  the  statement  of  the  case  on  appeal  to  be  filed,  a  reinstatement 
of  the  case,  on  motion,  is  not  a  matter  of  course,  but  will  only  be  allowed 
on  good  cause  shown.  Hortou  v.  Green,  104-400,  cited  and  approved; 
Whitehurst  v.  Pettipher,  105-39. 

Where  it  sufficiently  appears  by  affidavits  that  the  appellant  caused  to 
be  printed  in  due  time  the  copies  of  the  record  required  by  rule  of  the 
supreme  court,  and  that,  misunderstanding  the  instructions  of  his  coun- 
sel and  the  clerk  oCthe  superior  court,  to  whom  he  applied  for  informa- 
tion, he  sent  only  one  printed  copy  to  the  supreme  court  and  mailed 
others  to  counsel  on  both  sides:  Iield^  that,  upon  due  notice  and  motion, 
the  cause  will  be  reinstated.     Smith  v.  Summerfield,  107-580. 

Reinstatement  denied. — Where,  on  a  motion  to  reinstate  an  appeal  dis- 
missed for  failure  to  print  the  record,  the  appellant  alleged  that  he 
employed  an  attorney  to  represent  him  in  the  supreme  court,  that  he 
was  not  aware  of  the  rule  requiring  the  record  to  be  printed,  and  that  if 
his  attorney  had  notified  him  he  would  have  had  it  printed,  but  did  not 
allege  that  he  applied  to  his  counsel  to  learn  the  requirements  of  prose- 
cuting appeals,  nor  that  he  furnished  any  mone^  or  took  any  steps  to 
have  the  record  printed:  Held,  that  no  excuse  is  shown  for  his  negli- 
gence, and  the  motion  must  be  denied.     Griffin  v.  Nelson,  106-235. 

A  motion  to  reinstate  an  appeal  will  be  denied  where  it  appeared  that 
the  appeal  was  docketed  on  March  12th  and  reached  in  regular  order  an 
March  13th,  when  it  was  dismissed  for  failure  to  print  the  record,  under 
the  rules,  though  counsel  for  appellant,  being  present  during  the  call  of 
the  district,  and  not  seeing  the  case  on  docket,  left  before  the  call  was 
concluded.  The  dismissal  was  not  for  failure  to  argue,  but  for  failure  to 
print,  which  was  not  a  professional  duty,  and  the  negligence  was  that  of 
the  client.    Stephens  v.  Koonce,  106-255;  Edwards  v.  Henderson,  109 — . 

31.    Costs  of  Printing. 

Costs  for  printing  the  record  shall  be  allowed  to  the  suc- 
cessful party  in  the  case,  at  the  rate  of  sixty  cents  per  page 
of  the  size  of  the  page  in  the  North  Carolina  Reports,  for 
each  page  of  one  copy  of  the  record  printed,  not  exceeding 
twenty  pages,  unless  otherwise  specially  allowed  by  the 
court,  to  be  taxed  in  the  bill  of  costs;  and  if  the  clerk  of 
this  court  shall  prepare  the  manuscript  copy  of  the  parts  of 
the  record  to  be  printed  in  any  appeal,  he  shall  be  allowed 
ten  cents  per  copy-sheet  for  such  service,  such  allowance  to 
be  taxed  and  paid  as  other  fees  and  charges  allowed  to  the 
clerk  by  law. 

Over  twenty  pages  allowed,  when. — The  rules  require  that  the  appellant 
shall  print  the  case  on  appeal,  and  where  that  has  been  settled  by  the 
trial  judge  and  will  exceed  twenty  printed  pages,  the  court  will  order 
that  the  appellant,  if  successful  in  his  appeal,  be  allowed  to  tax  the 
costs  of  the  extra  necessary  printing  against  the  appellee.  Durham  v. 
Railroad,  108-399. 
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• 
ITot  allowed. — The  successful  party  on  appeal  will  not  be  allowed  to 
recover  costs  for  printing  record  in  excess  of  the  amount  prescribed  by 
this  rule,  except  in  extraordinary  cases  where  the  necessity  for  such 
printing  is  made  to  appear.     Roberts  v.  Lewald,  10&-405. 

32.  If  Record  IthsufJlcietUly  Printed. 

If,  after  a  case  shall  be  called  for  argument,  it  shall  be 
made  to  appear  to  the  court  that  it  cannot  be  heard  intelli- 
gently until  additional  parts  of  the  record  be  printed,  the 
court  may,  on  motion  of  appellee's  counsel,  continue  the 
cause  to  the  end  of  the  district  to  give  appellant  time  to 
print  such  additional  portions,  and  dismiss  the  appeal  if 
such  order  be  not  complied  with. 

After  argument,  the  court  may,  ex  mero  motu^  if  it  appear 
that  required  portions  of  the  record  have  not  been  printed, 
suspend  the  further  consideration  of  the  questions  raised  by 
the  appeal,  and  cause  the  clerk  to  notify  appellant  or  his 
counsel  to  furnish  within  a  reasonable  time  a  sufficient  sum 
to  pay  for  said  printing,  or  the  appeal  will  be  continued  or 
dismissed,  at  the  discretion  of  the  court. 

Argument. 

33.  Oral  ArgutnetU. 

(i)  The  counsel  for  the  appellant  shall  be  entitled  to  open 
and  conclude  the  argument. 

(2)  The  counsel  for  the  appellant  may  be  heard  for  one 
hour  and  a  half,  including  the  opening  argument  and 
reply. 

(3)  The  counsel  for  the  appellee  may  be  heard  one  hour 
and  a  half. 

(4)  The  time  occupied  in  reading  the  record  before  the 
argument  begins  shall  not  be  counted  as  part  of  the  time 
allowed  for  the  argument;  but  this  shall  not  embrace  such 
parts  of  the  record  as  may  be  read  pending  the  argument. 

(5)  The  time  for  argument  may  be  extended  by  therourt 
in  a  case  requiring  such  extension;  but  application  for  such 
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extension  must  be  made  before  the  argument  begins.  The 
court,  however,  may  direct  the  argument  of  such  points  as 
it  may  see  fit  outside  of  the  time  limited. 

(6)  Any  number  of  counsel  may  be  heard  on  either  side 
within  the  limit  of  the  time  above  specified  ;  but  if  several 
counsel  shall  be  heard,  each  must  confine  himself  to  a  part 
or  parts  of  the  subject-matter  involved  in  the  exceptions  not 
discussed  by  his  associate  counsel,  unless  directed  otherwise 
by  the  court,  so  as  to  avoid  tedious  and  useless  repetition. 

34.  PritUed  Argument  or  Brieffi. 

When  the  cause  is  submitted  on  printed  argument  under 
Rule  ID,  or  a  brief  is  filed,  whether  counsel  appear  or  not, 
such  brief  or  argument,  if  of  appellant,  shall  set  forth  a 
brief  statement  of  the  case,  embracing  so  much  and  such 
parts  of  the  record  as  may  be  necessary  to  understand  the 
case  ;  the  several  grounds  of  exceptions  and  assignments  of 
error  relied  upon  by  the  appellant ;  the  authorities  relied 
upon  classified  under  each  assignment,  and  if  statutes  are 
material,  the  same  shall  be  cited  by  the  book,  chapter  and 
section ;  but  this  shall  not  be  understood  to  prevent  the 
citation  of  other  authorities  in  the  argument. 

35.  Copies  of  Brief  to  be  Furnished* 

Fifteen  copies  shall  be  delivered  to  the  clerk  of  the  court, 
one  of  which  shall  be  filed  with  the  transcript  of  the  record, 
one  handed  to  each  of  the  justices  at  the  time  the  argument 
shall  begin,  one  to  the  reporter,  and  one  to  the  opposing 
counsel,  when  he  shall  call  for  the  same. 

3H.    Brief  of  Appellee. 

The  appellee  shall  file  the  same  number  of  like  briefs, 
except  that  he  may  omit  the  statement  of  the  case,  and  it 
shall  be  distributed  in  like  manner. 

37*    Cost  of  Briefs. 

The  actual  cost  of  printing  his  brief,  not  exceeding  sixty 
cents  per  page  of  the  size  of  the  pages  in  the  North  Carolina 
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Reports,  and  not  exceeding  ten  pages,  shall  be  allowed  to 
the  successful  party,  to  be  taxed  in  the  bill  of  costs. 

Brief  on  re-arsfnment. — When  a  re-argument  is  ordered  by  the  court 
(Rule  38),  and  an  additional  brief  is  printed,  the  cost  thereof,  not  exceed- 
ing ten  pages  vnll  be  allowed  to  the  successful  party,  nnder  Rule  37. 
Bmry  v.  Railroad,  105-44. 

38,    Re^argutaent* 

The  court  will,  of  its  own  motion,  direct  a  re-argument 
before  deciding  any  case,  if,  in  its  judgment,  it  is  desirable. 

It  is  the  duty  of  parties  to  see  that  their  causes  are  fully  argued 
in  the  supreme  court,  and  where  this  has  not  been,  especially  where  the 
record  is  voluminous  and  assignments  of  error  indefinite,  the  court  will 
require  it  to  be  re-argued.  Lenoir  v.  Mining  Co.,  104-490;  Emry  v.  Rail- 
road, 105-44. 

39*    AgreenietU  of  Counsel* 

The  court  will  not  recognize  any  agreement  of  counsel 
in  any  case  unless  the  same  shall  appear  in  the  record,  or 
in  writing,  filed  in  the  cause  in  this  court. 

YerluJ  agreements. — The  supreme  court  will  not  recognize  any  agree- 
ment of  counsel,  if  disputed,  unless  it  appears  of  record,  or  is  reduced 
to  writing  and  filed  in  the  cause.  Adams  v.  Reeves,  74-106;  Rouse  v. 
Quinn,  75-354;  Walton  v.  Pearson,  82-464;  Scroggs  v.  Alexander,  88-64; 
Holmes  v.  Holmes,  88-833;  Ofl5ce  v.  Bland,  91-1;  McCanless  v.  Reynolds^ 
91-244;  Short  V.  Sparrow,  96-348;  Mfg.  Co.  v.  Simmons,  97-89. 

Where  there  is  a  controversy  between  counsel  in  regard  to  oral  agree- 
ments by  which  legal  rights  are  waived,  the  supreme  court  will  not 
determine  them;  and  in  an  application  for  certiorari^  unless  enough 
uncontro verted  facts  appear,  the  court  will  not  grant  the  writ  Graves 
V.  Hines,  106-323. 

40*    Entry  of  Appearance, 

An  attorney  shall  not  be  recognized  as  appearing  in  any 
case  unless  he  shall  first  sign  a  printed  or  written  request 
by  him,  in  his  own  proper  handwriting,  addressed  to  the 
clerk  of  the  court,  that  he  be  entered  as  counsel  of  record 
in  the  case  mentioned  therein,  and  such  request  shall  be 
attached  to,  and  filed  with,  the  transcript  of  the  record  in 
such  case ;  and,  upon  filing  such  request,  the  clerk  shall 
enter  the  name  of  such  attorney,  or  he  may  enter  it  himself, 
thereby  making  him  counsel  of  record  for  the  party  he  may 
designate  therein.     Such  appearance  of  counsel  shall  be 
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deemed  to  be  general  in  the  case,  unless  a  diflferent  appear- 
ance be  indicated.  Counsel  of  record  are  not  permitted  to 
withdraw  from  a  case,  except  by  leave  of  the  court. 

withdrawal  of  connsel. — After  an  attorney  has  been  admitted  by  the 
court  to  represent  a  party,  he  cannot,  without  the  consent  of  the  court, 
be  discharged  before  the  end  of  the  suit  Notice  of  motions  may  be 
served  upon  the  attorney.     Walton  v.  Sugg,  61-98. 

General  appearance  changed  to  special  appearance. — Counsel  will  be  per- 
mitted to  change  the  entry  of  a  general  appearance  into  a  special  appear- 
ance when  it  is  manifest  that  they  so  intended  and  the  entry  of  general 
appearance  was  a  mere  inadvertence.     Suiter  v.  Brittle,  90-19. 

Certiorari  and  Supersedeas. 

41.     When  Applied  For. 

Generally,  the  writ  of  certiorari^  as  a  substitute  for  an 
appeal,  must  be  applied  for  at  the  term  of  this  court  to 
which  the  appeal  ought  to  have  been  taken,  or,  if  no  appeal 
lay,  then  before  or  to  the  term  of  this  court  next  after  the 
judgment  complained  of  was  entered  in  the  superior  court. 
If  the  writ  shall  be  applied  for  after  that  term,  sufficient 
cause  for  the  delay  must  be  shown. 

Befbre  ease  gone  Into. — An  application  for  a  certiorari  must  usually  be 
made  before  the  case  is  gone  into  upon  the  merits.    McDaniel  v.  Pollock, 

87-503. 

When  the  judge  certifies  that  there  has  been  an  inadvertent  omission 
of  material  matter,  the  certiorari  will  be  granted  after  argument,  if 
before  the  consideration  of  case  in  •  conference.  Boyer  v.  Teague, 
106-571. 

At  flnt  term, — When  an  appellant  allows  the  next  term  of  the  supreme 
court  (after  the  trial  below)  to  pass  without  either  causing  his  appeal  to 
be  docketed  or  applying  for  a  certiorari^  in  lieu  of  an  appeal,  he  is  not 
entitled  to  a  certiorari  at  the  next  term.  Pitman  v.  Kimberly,  92-562; 
Suiter  v.  Brittle,  92-53. 

Delay  caused  by  opposite  party. — When  an  appellant  is  prevented  from 
preparing  and  docketing  his  appeal  within  the  prescribed  time  by  the 
conduct  of  appellee  or  his  counsel,  he  is  entitlepl  to  a  writ  of  certiorari 
to  bring  it  up.     Briggs  v.  Jervis,  98-454. 

Will  not  be  granted,  when,  ^Certiorari  will  not  be  granted  for  omission 
of  judge  to  insert  in  the  case  a  prayer  of  instruction  refused  by  him, 
when  an  exception  on  that  ground  was  not  set  out  by  apj)ellant  in  his 
statement  of  case  on  appeal;  State  v.  Black,  109 — ;  though  it  would  have 
issued  if  such  exception  had  been  stated  by  appellant  in  his  statement 
of  case.     Lowe  v.  Elliott,  107-718. 

45 
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* 

Certiorari  will  not  lie  to  compel  the  judge  to  send  up  an  appeal  which 
was  premature  and  improvidently  attempted  to  be  taken.  Guilford  v. 
Georgia  Co. ,  109 — , 

A  certiorari  will  not  issue  to  bring  up  a  perfect  transcript,  when  it 
appears  from  the  case  on  appeal  that  the  questions  intended  to  be  raised 
are  without  merit.     State  v.  Johnston,  93-559;  State  v.  McDowell,  93-541- 

Laches. — When  it  appears  that  the  appellant  has  been  guilty  of  laches, 
and  there  is  no  affidavit  to  negative  it,  the  application  for  certiorari  to 
the  judge  to  settle  the  case  will  be  denied.     Peebles  v.  Braswell,  107-68. 

Ignorance. — Ignorance  of  the  legal  requirements  in  executing  and  filing 
the  undertaking  upon  appeal  will  not  entitle  an  appellant  to  a  writ  of 
certiorari  in  lieu  of  an  appeal.    Turner  v.  Powell,  93-341. 

See  J  545,  ante,  and  numerous  cases  cited. 
42,    How  Applied  Far, 

The  writs  of  certiorari  and  supersedeas  shall  be  granted 
only  upon  petition  specifying  the  grounds  of  application 
therefor,  except  when  a  diminution  of  the  record  shall  be 
suggested,  and  it  appears  upon  the  face  of  the  record  that  it 
is  manifestly  defective,  in  which  case  the  writ  of  certiorari 
may  be  allowed,  upon  motion  in  writing.  In  all  other  cases, 
the  adverse  party  may  answer  the  petition.  The  petition 
and  answer  must  be  verified,  and  the  application  shall  be 
heard  upon  the  petition,  answer,  affidavit  and  such  other 
evidence  as  may  be  pertinent. 

Certiorari  to  correct  statement  of  case. — ^In  a  petition  for  a  certiorari  to 
correct  a  mistake  in  a  ''case  settled  "  it  must  be  shown  that  by  inad- 
vertence, mistake  or  accidental  misapprehension  the  presiding  judge 
misstated  or  failed  to  state  something  and  that  he  would  probably  make 
the  correction  if  the  certiorari  is  granted.  Ware  v.  Nisbet,  92-202; 
Currie  v.  Clark,  90-17;  Cheek  v.  Watson,  90-302;  Mayo  v.  I^eggett,  96- 
237;  State  v.  Sloan,  97-499. 

A  certiorari  to  correct  the  case  on  appeal  will  not  be  granted  when  it 
appears  that  the  particulars  in  which  the  petitioner  asks  to  have  it 
changed  are  not  material  to  the  proper  hearing  of  the  case.  Porter  y. 
Railroad,  97-63. 

A  certiorari  will  not  issue  to  have  the  "case  settled  "  corrected  unless 
the  petitioner  sets  out  his  grounds  for  believing  that  the  judge  would 
make  the  correction  if  given  an  opportunity.    Ibid. 

While  the  court  will  allow  a  "case  '*  to  be  withdrawn  to  be  amended 
by  the  judge  when  he  expresses  a  willingness  to  correct  an  error  or 
inadvertence,  this  will  not  be  done  when  the  judge  states  that  there  is 
no  error,  and  that  he  will  "make  no  change  whatever  in  the  case  as 
setUed."     Walker  v.  Scott,  106-56. 

Certiorari  granted. — Where  it  appears,  from  the  undenied  facts,  that 
there  was  a  reasonable  misapprehension  on  the  part  of  appellant,  a 
certiorari  will  be  granted.     Graves  v.  Hines,  106-323. 
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Not  granted. — Ceritorari  will  not  be  granted  where  the  appellant  failed 
ta  perfect  his  appeal  by  reason  of  an  agreement  that  lapse  of  time 
should  not  deprive  him  of  the  appeal  if  a  compromise  was  not  effected, 
and  it  is  alleged  by  the  respondent  and  not  denied  by  the  petitioner  that 
a  compromise  was  made.  The  writ  is  allowed  when  the  petitioner  has 
been  misled  b^  the  opposite  party  if  the  petitioner  has  been  guilty  of 
no  laches.     Williamson  v.  Boykin,  99-238. 

See  Rule  42,  sufira,  and  numerous  cases  cited  under  J  545,  ante. 
4:3.    Notice  of. 

No  such  petition  or  motion  in  the  application  shall  be 
heard  unless  the  petitioner  shall  have  given  the  adverse 
party  ten  days'  notice,  in  writing,  of  the  same;  but  the 
court  may,  for  just  cause  shown,  shorten  the  time  of  such 
notice. 

Additional  Issues. 

*'4:4.    If  Other  issues  Necessary. 

If,  pending  the  consideration  of  an  appeal,  the  supreme 
court  shall  consider  the  trial  of  one  or  more  issues  of  fact 
necessary  to  a  proper  decision  of  the  case  upon  its  merits, 
such  issues  shall  be  made  up  under  the  direction  of  the 
court  and  certified  to  the  superior  court  for  trial,  and  the 
case  will  be  retained  for  that  purpose. 

Motions. 

45.    In  Writing. 

All  motions  made  to  the  court  shall  be  reduced  to 
writing,  and  shall  contain  a  brief  statement  of  the  facts  on 
which  they  are  founded,  and  the  purpose  of  the  same. 
Such  motion,  not  leading  to  debate,  nor  followed  by  vol- 
uminous evidence,  may  be  made  at  the  opening  of  the 
sessions  of  the  court. 

HuBt  be  In  writing. — The  supreme  court  will  not  entertain  any  motion 
unless  reduced  to  writing.     McCoy  v.  Lassiter,  94-131. 

Abatement  and  Revivor. 

4^.    DecUh  of  JParty. 

Whenever,  pending  an  appeal  to  this  court,  either  party 
shall  die,  tbe  proper  representatives  in  the  personalty  or 


7o8  RULES  OF   PRACTICE 

realty  of  the  deceased  party,  according  to  the  nature  of  the 
case,  may  voluntarily  come  in,  and,  on  motion,  be  admitted 
to  become  parties  to  the  action,  and  thereupon  the  appeal 
shall  be  heard  and  determined  as  in  other  cases,  and,  if  such 
representatives  shall  not  so  voluntarily  become  parties,  then 
the  opposing  party  may  suggest  the  death  upon  the  record, 
and  thereupon,  on  motion,  obtain  an  order  that,  unless  such 
representatives  shall  become  parties  within  the  first  five 
days  of  the  ensuing  term,  the  party  moving  for  such  order 
shall  be  entitled  to  have  the  appeal  dismissed;  or,  if  the 
party  moving  shall  be  the  appellant,  he  shall  be  entitled  to 
have  the  appeal  heard  and  determined,  according .  to  the 
course  of  the  court:  Provided^  such  order  shall  be  served 
upon  the  opposing  party. 

4:7 •  When  Appeal  Abates. 

When  the  death  of  a  party  is  suggested,  and  the  proper 
representatives  of  the  deceased  fail  to  appear  by  the  fifth 
day  of  the  term  next  succeeding  such  suggestion,  and  no 
action  shall  be  taken  by  the  opposing  party  within  that  time 
to  compel  tljeir  appearance,  the  appeal  shall  abate,  unless 
otherwise  ordered. 

Opinions. 

48*     When  Certified  Down. 

**The  clerk  shall,  on  the  first  Monday  in  each  month, 
transmit,  by  some  safe  hand,  or  by  mail,  to  the  clerks  of 
the   superior   courts,   certificates  of  the   decisions  of  the 
supreme  court,  which  shall  have  been  on  file  ten  days,  in 
cases  sent  from  said  court."     (Act  1889,  ^^-  4^0 

Certified  instanter. — The  court,  in  its  judgment,  may  direct  an  opinion 
certified  down  in  advance  of  the  statutory  time.  State  v.  Hemdon, 
107-934. 

Inadvertent  order  corrected  on  motion. — Where  this  court  inadvertently 
appended  to  its  opinion  the  words,  "  and  a  new  trial  must  be  had  in  the 
court  below,  and  we  so  adjudge,'*  and,  at  the  next  term,  upon  its  atten- 
tion to  this  being  called,  correction  was  made  without  formal  notice  to 
the  appellee:  I/eld^  he  was  not  entitled,  as  a  matter  of  right,  to  such 
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notice,  and  especially  when  his  counsel  knew  that  a  motion  to  correct 
the  record  on  this  point  would  be  made,  and  the  opinion  itself  gave  him 
notice  that  the  appended  words  were  inadvertently  added,  and  not  con- 
sistent therewith.    Summerlin  v.  Cowles,  107-459. 

Except  upon  application  to  re-hear,  or  because  of  "mistake,  inadver- 
tence, surprise  or  excusable  neglect,*'  the  court  has  no  power  to  amend 
a  regular  judgment  of  a  previous  term,  but  where  the  court  manifestly 
intended  to  reverse  a  judgment,  and  inadvertently  entered  ** affirmed" 
at  the  foot  of  the  opinion,  the  court  will  correct  the  record.  Cook  v. 
Moore,  100-294.  And  where  this  is  manifest,  the  court  below  should  fol- 
low the  decision  of  this  court,  and  not  the  inadvertent  entry  at  the  foot 
of  the  opinion.     Scroggs  v.  Stevenson,  108-260. 

The  Judgment  Docket. 

49*    Haw  Kept. 

The  judgment  docket  of  this  court  shall  contain  an 
alphabetical  index  of  the  names  of  the  parties  in  favor  of 
whom  and  against  whom  each  judgment  was  entered.  On 
this  docket  the  clerk  of  the  court  will  enter  a  brief  memo- 
randum of  every  final  judgment  afifecting  the  right  to  real 
property,  and  of  every  judgment  requiring,  in  whole  or  in 
part,  the  payment  of  money,  stating  the  names  of  the  par- 
ties, the  term  at  which  such  judgment  was  entered,  its 
number  on  the  docket  of  the  court;  and,  when  it  shall 
appear  from  the  return  on  an  execution,  or  from  an  order 
for  an  entry  of  satisfaction  by  this  court,  that  the  judgment 
has  been  satisfied,  in  whole  or  in  part,  the  clerk,  at  the 
request  of  anyone  interested  in  such  entry,  and  on  payment 
of  the  lawful*  fee,  shall  make  a  memorandum  of  such  satis- 
faction, whether  in  whole  or  in  part,  and  refer  briefly  to  the 
evidence  of  it. 

Executions. 

50*    Tegte  of  Execution* 

When  an  appeal  shall  be  taken  after  the  commencement 
of  a  term  of  this  court,  the  judgment  and  teste  of  the  exe- 
cution shall  have  effect  from  the  time  of  the  filing  of  the 
appeal. 

Former  mle. — An  execution  issuing  from  the  supreme  court  upon  a 
judgment  of  that  court  to  a  county  in  which  the  defendant  has  land,  is  a 
lien  upon  the  land  from  its  teste.    Rhyne  v.  McKee,  73-259. 

^^  i  436,  ante. 
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51,  Issuing  and  Return  of. 

Executions  issuing  from  this  court  may  be  directed  to 
the  proper  officers  of  any  county  in  the  state.  At  the 
request  of  a  party  in  whose  favor  execution  is  to  be  issued, 
it  may  be  made  returnable  on  any  specified  day  after  the 
commencement  of  the  term  of  this  court  next  ensuing  its 
fes^e.  In  the  absence  of  such  request,  the  clert  shall, 
within  thirty  days  after  the  certificate  of  opinion  is  sent 
down,  issue  such  execution  to  the  county  from  which  the 
cause  came,  making  it  returnable  on  the  first  day  of  the 
next  ensuing  term.  The  execution  may,  when  the  party 
in  whose  favor  judgment  is  rendered  shall  so  direct,  be 
made  returnable  to  the  term  of  the  superior  court  of  said 
county  held  next  after  the  date  of  its  issue,  and  thereafter 
successive  executions  will  only  be  issued  from  said  superior 
court,  and,  when  satisfied,  the  fact  shall  be  certified  to  this 
court,  to  the  end  that  an  entry  to  this  eflFect  be  made  here. 

Petition  to  Rehear. 

52,  When  Filed, 

A  petition  to  rehear  may  be  filed  at  the  same  term,  or 
during  the  vacation  succeeding  the  term  of  the  court  at 
which  the  judgment  was  rendered,  or  within  twenty  days 
after  the  commencement  of  the  succeeding  term,  and,  upon 
filing  of  such  petition,  the  chief  justice,  or  either  of  the 
associate  justices,  may,  upon  such  tenns  as  he  sees  fit,  make 
an  order  restraining  the  issuing  of  an  execution,  or  the  col- 
lection or  payment  of  the  same,  until  the  next  term  of  said 
court,  or  until  the  petition  to  rehear  shall  have  been  deter- 
mined. 

Will  not  be  granted  after  the  time  allowed  has  expired, — An  application  to 
rehear  will  not  be  granted  after  the  time  limited  therefor.  Young  v. 
Greenlee,  85-593;  Strickland  v.  Draughan,  91-103. 

Time,  how  counted. — In  computing  the  twenty  days  after  commence- 
ment of  the  term  in  which  petitions  to  rehear  may  be  filed,  the  first  day 
of  the  term  is  to  be  excluded  from  the  count,  also  the  last  day,  when  it 
falls  on  Sunday.     Barcroft  v.  Roberts,  92-249. 


N 
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Bole  modiiled  to  allow  petitions  during  same  term. — Sections  966  and  968 
of  The  Code,  are  in  pari  materia^  and  must  be  construed  together.  As 
3  968  has  been  amended  by  ch.  41,  laws  1887,  so  as  to  require  the  deci- 
sions of  the  supreme  court  to  be  certified  to  the  lower  courts  during  the 
term,  thus  placing  them  beyond  the  control  of  the  supreme  court  in 
term  time,  the  reason  for  requiring  petitions  to  rehear  to  be  filed  only 
in  vacation  (as  is  done  by  J  966)  has  ceased,  and  such  petitions  may  now 
be  filed  also  during  the  term  at  which  the  opinion  is  filed.  In  amending 
§  968/ the  legislature  also  amended  J  966.  The  rule  of  the  supreme  court 
regulating  petitions  to  rehear  has  been  accordingly  modified.  Emry  v. 
Railroad,  102-234. 

53.    What  to  Contain,  (Amended  Feb.and  Nov. terms,  '91,  as  follows:) 

The  petition  must  assign  the  alleged  error  of  law  com- 
plained of;  or  the  matter  overlooked ;  or  the  newly  discovered 
evidence;  and  that  the  judgment  complained  of  has  been 
performed  or  secured.  Such  petition  shall  be  accompanied 
with  the  certificate  of  at  least  two  members  of  the  bar,  who 

• 

have  no  interest  in  the  subject-matter,  and  have  never  been 
of  counsel  for  either  party  to  the  suit,  that  they  have  care- 
fully examined  the  case  and  the  law  bearing  upon  the 
same,  and  the  authorities  cited  in  the  opinion,  and  that  in 
their  opinion  the  decision  is  erroneous,  and  in  what  respect 
it  is  erroneous.  The  petition  shall  be  sent  to  the  clerk  of 
this  court,  who  shall  endorse  thereon  the  time  when  it  was 
received,  and  deliver  the  same  to  the  justice  designated  by 
the  petitioner,  who  must  be  one  of  the  justices  who  con- 
curred in  the  opinion  of  the  court;  but  the  petition  shall 
not  be  filed  until  he,  or  one  of  his  associate  justices,  shall 
endorse  thereon  that  the  case  is  a  proper  one  to  be  reheard; 
and  notice  of  the  action  had  shall  be  given  to  the  peti- 
tioner by  the  clerk  of  this  court. 

The  rehearing  may  be  granted  as  to  the  whole  case,  or 
restricted  to  specified  points,  as  may  be  directed  by  the 
justice  who  grants  the  application. 

Former  Jadgment  will  be  reversed,  when. — The  court,  upon  a  petition  to 
rehear,  will  modify  a  judgment  entered  up  at  a  previous  term,  when  it 
appears  that  on  account  of  the  careless  manner  in  which  the  case  was 
made  up,  but  one  of  two  defences  relied  on  by  the  defendant  was  con- 
sidered, and  that  on  account  thereof  substantial  justice  was  not 
administered.     Williams  v.  Williams,  71-216. 
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A  former  judgment  will  be  reversed,  on  a  petition  to  rehear,  when  it 
clearly  appears  that  the  former  decision  resulted  from  the  court  over- 
looking material  admissions  in  the  pleadings  of  the  prevailing  party. 
Mason  v.  Pelletier,  80-66. 

Where  an  appeal  was  dismissed  because  the  undertaking  had  not 
been  justified,  the  court  allows  a  rehearing  upon  the  ground  that  .the 
statutory  requirement  had  been  understood  by  the  profession  as  being 
merely  mandatory,  but  gives  notice  that  such  indulgence  will  not  be 
again  granted.     Mauney  v.  Gidney,  86-717. 

When  the  court,  in  its  application  of  the  law  to  the  facts  of  a  case, 
omits  to  consider  material  facts,  and  the  interests  of  parties  are  thereby 
affected,  a  petition  to  rehear  will  be  granted,  and,  in  so  far,  the  former 
opinion  will  be  modified  and  judgment  reformed.   Gay  v.  Grant,  105-478. 

On  the  former  hearing,  the  supreme  court  overlooked  the  defendants' 
exception  that  the  referee  did  not  charge  the  plaintiff  mortgagee  in 
possession  with  rents  and  profits  up  to  February  term.  1889,  the  date  of 
trial:  Held^  That  the  defendant  is  entitled  to  tiie  rents  and  profits  as 
claimed,  but,  as  the  facts  are  in  some  doubt,  a  further  account  should 
be  taken  and  the  judgment  corrected  so  as  to  conform  to  the  facts. 
Morisey  v.  Swinson,  106-221. 

Jodgment  will  not  be  reversed  on  a  rehearing,  when. — No  case  should  be 
reversed  upon  a  petition  to  rehear,  unless  it  was  decided  hastily  and 
some  material  point  was  overlooked,  or  some  direct  authority  was  not 
called  to  the  attention  of  the  court.  Watson  v.  Dodd,  72-240;  Hicks  v. 
Skinner,  72-1;  Haywood  v.  Daves,  8r-8;  Devereux  v.  Devereux,  81-12; 
Smith  V.  Lyon,  82-1;  Lockhart  v.  Bell,  90-499;  University  v.  Harrison, 
93-84;  Dupree  v.  Insurance  Co.,  93-237. 

'  It  is  not  sufficient  to  authorize  a  rehearing  that  the  defendant^  in  the 
opinion  and  judgment  of  the  court,  was  assumed  to  be  a  citizen  of  North 
Carolina,  whereas,  in  fact,  he  was  a  citizen  and  resident  of  the  state  of 
Virginia,  when  his  place  of  residence  is  immaterial  and  without  bearing 
upon  the  point  decided.     Blackwell  v.  Wright,  74-733. 

A  former  decision  will  not  be  reversed  on  a  rehearing,  because,  in  con- 
sidering the  case,  the  court  laid  stress  upon  a  fact  that  was  immaterial, 
wheu  it  appears  that  it  did  rely  upon  another  fact  that  was  material,  and 
came  to  a  correct  conclusion  of  law.     Earp  v.  Richardson,  81-5. 

The  weightiest  considerations  induce  the  court  to  adhere  to  its  decisions, 
unless  manifest  error  appears,  esp>ecially  when  the  decision  was  made 
by  a  full  court  and  with  unanimity,  and  after  full  argument  by  counsel. 
Lewis  V.  Rountree  81-20. 

Where  the  grounds  of  error  assigned  in  a  petition  to  rehear  are  sub- 
stantially the  same  as  those  argued  and  passed  upon  in  the  former  hear- 
ing, the  court  will  not  disturb  its  judgment,  nor  in  such  case  will  an  order 
restraining  the  collection  of  an  execution  upon  the  judgment  be  granted. 
Ruffin  V.  Harrison,  91-76.  Nor  will  a  rehearing  be  granted  upon  sum- 
mary motion  to  modify  final  judgment.     Ibid,^  91-398. 

The  court  will  not  grant  a  petition  to  rehear,  re-examine  the  same 
authorities  and  the  same  course  of  reasoning,  in  order  to  reverse  the 
judgment.     Dupree  v.  Insurance  Co.,  93-237. 

A  petition  to  rehear  will  not  be  entertained  unless  it  appears  that  some 
material  point  was  overlooked,  or  some  controlling  authority  escaped 
the  attention  of  the  court,  or  some  other  weighty  consideration  requires 
it.     Harrison  v,  Grizzard,  99-161;  Fisher  v.  Mining  Co.,  97-95. 

A  rehearing  will  not  be  granted  for  any  error  or  mistake  oi  fad^  nor 
for  any  error  of  law  not  assigned  in  the  case  on  appeal.  Weathersbee  v. 
Farrar,  98-255. 

The  weightiest  considerations  make  it  the  duty  of  the  court  to  adhere 
to  its  decisions.     No  case  ought  to  be  reversed  upon  petition  to  rehear. 
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unless  it  was  decided  hastily  and  some  material  point  was  overlooked, 
or  some  direct  authority  was  not  called  to  the  attention  of  the  court.  It 
is  not  sufficient  merely  that  two  members  of  the  bar,  who,  perhaps,  have 
not  heard  the  argument,  and  may  not  have  given  the  same  careful  con- 
sideration to  the  question  decided  as  was  given  by  the  court,  are  of 
opinion,  and  so  certify,  that  the  court  has  committed  an  error.  Fry  v. 
Currie,  103-203. 

The  court  reiterates  that  it  will  rehear  a  case  only  for  weighty  consid- 
erations, and  when  the  alleged  error  clearly  appears.  Emry  v.  Rail- 
road, 105-45. 

Where,  on  examination,  the  court  can  find  no  error  in  the  respect 
complained  of,  the  petition  will  be  dismissed.    Worthy  v.  Brady,  108-440. 

Grounds. — A  petition  to  rehear  should  point  out  the  ruling  which  is 
alleged  to  be  erroneous,  but  should  not,  by  a  course  of  reasoning,  under- 
take to  show  that  it  is  erroneous.  The  argument  should  be  made  at  the 
hearing,  and  not  in  the  petition  to  rehear.     White  v.  Jones,  92-388. 

In  petitions  to  rehear,  the  petitioner  will  not  be  allowed  to  assign 
other  grounds  for  an  alleged  error  than  those  present^  at  the  first  hear- 
ing.    McDonald  v.  Carson,  95-377. 

Behearing,  proper  remedy. — //  seems  that  the  proper  way  to  obtain  relief 
against  a  judgment  of  the  supreme  court  dismissing  an  appeal,  where 
the  dismissal  turned  upon  a  question  of  law,  is  by  a  petition  to  rehear, 
and  not  a  motion  to  reinstate.     Bowen  v.  Fox,  99-127. 

Hot  proper  remedy. — A  defendant  by  a  motion  to  rehear  a  former  judg- 
ment of  the  supreme  court,  cannot  call  on  the  court  to  specifically  per- 
form a  contract  of  compromise,  alleged  to  have  been  made  between  the 
parties  in  the  superior  court.     Neal  v.  Cowles,  71-266. 

Applications  for  a  rehearing  are  based  only  upon  alleged  errors  in  law 
and  newly  discovered  evidence,  and,  therefore,  such  proceeding  is  not 
the  proper  mode  of  asserting  a  claim  to  uncollected  assets  not  included 
in  the  former  account  of  the  party  to  be  charged.  Wilson  v.  Lineberger, 
90-180. 

Petitions  to  rehear  are  confined  to  alleged  errors  in  law,  or  to  newly 
discovered  evidence.     Barcroft  v.  Roberts,  92-250. 

After  the  expiration  of  the  time  within  which  there  may  be  a  rehear- 
ing or  a  motion  to  set  aside  a  judgment  for  excusable  neglect,  a  final 
adjudication  in  matters  formerly  cognizable  in  equity,  in  the  supreme 
court,  can  only  be  reviewed  by  a  new  action,  in  the  nature  of  a  bill  of 
review,  impeaching  the  judgment  for  fraud,  or  other  sufficient  cause, 
instituted  in  the  superior  court.     Farrar  v.  Staton,  101-78. 

Rehearing  fbr  newly  discovered  evidence. — Rehearings  for  newly  discov- 
ered evidence  will  onl^-  be  allowed  in  the  supreme  court  in  cases  of  neces- 
sity, and  to  prevent  manifest  injustice.  It  is  an  inconvenient  practice, 
and  not  to  be  encouraged.  Shehan  v.  Malone,  72-59,  cited  and  approved; 
Dupree  v.  Ins.  Co.,  93-237. 

See,  also,  Bledsoe  v.  Nixon,  69-81;  Holmes  v.  Godwin,  69-467;  Mat- 
thews V.  Joyce,  85-258;  Carson  v.  Bellinger,  90-226;  Simmons  v.  Mann, 
92-12;  Davenport  v.  McKee,  98-500,  and  other  cases  cited,  §  550,  ante. 

A  rehearing  for  newly  discovered  evidence  will  not  be  allowed  by  the 
supreme  court  in  a  criminal  case.  State  v.  Starnes,  94-973;  State  v. 
Gooch,  94-987;  State  v.  Rowe,  98-629.  ^ 

Requirements  must  be  observed. — Petition  to  rehear  must  be  filed  accord- 
ing to  the  requirements  of  this  rule  and  J  966  of  The  Code.  This  case 
fans  within  their  provisions,  and  the  defendant  not  having  complied 
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with  the  same,  the  plaintiff 's  motion  to  dismiss  the  appeal  is  allowed. 
Strickland  v.  Draughan,  91-103. 

Waiver. — Where  the  objections  ur^ed  on  a  petition  to  rehear  were  not 
raised  on  the  trial  below,  nor  made  in  the  case  stated  on  appeal,  and  not 
argued  upon  the  first  hearing,  it  is  considered  that  every  objection  for 
want  of  proper  parties  had  been  waived  or  abandoned,  and  that  the  case 
was  tried  on  its  merits. — Etheridge  v.  Vernoy,  71-184. 

Behearing  cannot  be  granted  on  the  ground  of  fraud. — Upon  a  petition  to 
rehear,  the  supreme  court  will  not  disturb  the  judgment  upon  the  ground 
of  fraud;  an  independent  action  to  that  end  should  be  brought  in  the 
superior  court.  Grant  v.  Edwards,  88-246;  Kincaid  v.  Conly,  62-270; 
Kincaid  v.  Conly,  64-387. 

54*    Notice  of. 

Before  applying  for  an  order  to  restrain  the  issuing 
of  an  executi<5n,  or  the  collection  and  payment  of  the 
same,  written  notice  must  be  given  the  adverse  party  of 
the  intended  motion,  as  prescribed  by  law,  and  also  of  the 
proposed  application  for  a  rehearing  of  the  cause,  with  a 
copy  of  the  petition  therefor.  The  court  may,  however, 
grant  a  temporary  restraining  order  without  notice. 

Order  not  granted. — The  restraining  order  will  not  be  granted  unless  it 
appears  that  the  court  will  probably  reverse  its  former  ruling.  Ruffin 
V.  Harrison,  91-76. 

Clerk  and  Commissioners. 

S5,    Report  of  Funds  in  Hands  of* 

The  clerk  and  every  commissioner  of  this  court,  who,  by 
virtue  or  color  of  any  order,  judgment  or  decree  of  the 
supreme  court  in  any  action  or  matter  pending  therein,  has 
received,  or  shall  receive,  any  money  or  security  for  money, 
to  be  kept  or  invested  for  the  benefit  of  any  party  to  such 
action  or  matter,  or  of  any  other  person,  shall,  at  the  term 
of  said  court  held  next  after  the  first  day  of  January'  in 
each  year,  report  to  the  court  a  statement  of  said  fund, 
setting  forth  the  title  and  number  of  the  action  or  matter, 
the  term  of  the  court  at  which  the  order  or  orders  under 
which  the  clerk  or  such  commissioner  professes  to  act,  was 
made;  the  amount  and  character  of  the  investment,  and 
the  security  for  the  same,  and  his  opinion  as  to  the  suffi- 
ciency of  such  security.     In  every  subsequent  report,  he 
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shall  state  the  condition  of  the  fund,  and  any  change  made 
in  the  amount  or  character  of  the  investment,  and  every 
payment  made  to  any  person  entitled  thereto. 
56»    Report  'Recorded, 

The  reports  required  by  the  preceding  paragraph  shall 
be  examined  by  the  court,  or  some  member  thereof,  and 
with  their  or  his  approval  endorsed,  shall  be  recorded 
in  a  well-bound  book  kept  for  the  purpose  in  the  ofl5ce  of 
the  clerk  of  the  supreme  court,  entitled  **  Record  of  Funds," 
and  the  cost  of  recording  the  same  shall  be  allowed  by  the 
court  and  paid  out  of  the  fund.  The  report  shall  be  filed 
among  the  papers  of  the  action  or  matter  to  which  the  fund 
belongs. 

Books. 

57*    Books  Taken  Out. 

A  book  belonging  to  the  supreme  court  library  shall  not 
be  taken  therefrom  except  into  the  supreme  court  chamber, 
unless  by  the  justices  of  the  court,  the  governor,  the  attor- 
ney general,  or  the  head  of  some  department  of  the  execu- 
tive branch  of  the  state  government,  without  the  special 
permission  of  the  marshal  of  the  court,  and  then  only  upon 
the  application  in  writing  of  a  judge  of  a  superior  court 
holding  court  or  hearing  some  matter  in  the  city  of  Raleigh, 
the  president  of  the  senate,  the  speaker  of  the  house  of 
representatives,  or  the  chairman  of  the  several  committees 
of  the  general  assembly ;  and  in  such  case  the  marshal 
shall  enter  in  a  book  kept  for  the  purpose,  the  name  of  the 
oflScer  requiring  the  same,  the  name  and  number  of  the 
volume  taken,  when  taken,  and  when  returned. 

Clerk. 

58*    Minute  Book. 

In  addition  to  the  records  now  kept  by  the  clerk,  he  shall 
keep   a    ** Permanent  Minute  Book"    containing  a  brief 
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summary  of  the  proceedings  of  this  court  in  each  appeal 
disposed  of. 

Librarian. 

59.    Reports  by  Him. 

The  librarian  shall  keep  a  correct  ** Catalogue'*  cf  all 
books,  periodicals  and  pamphlets  in  the  library  ^of  the 
supreme  court,  and  report  to  the  court,  on  the  first  day  of 
the  spring  terra  of  each  year,  what  books  have  been  added 
during  the  year  next  preceding  his  report,  to  the  library, 
by  purchase  or  otherwise. 
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IK  THE 


Superior  Courts  of  North  Carolina, 


RKVISED  AND  ADOPTED  BY  THE 


JUSTICES  OF  THE  SUPREME  COURT, 


At  February  Term,  1890,  by  virtue  of  The  Code,  i  961. 


The  supreme  court  has  power  to  prescribe  rules  of  practice  for  sub- 
ordinate courts.    Barnes  v.  Easton,  98-116;  Cheek  v.  Watson,  90-302. 


Rules. 

J.    Entries  on  Records* 

No  entry  shall  be  made  on  the  records  of  the  superior 
courts  (the  summons  docket  excepted)  by  any  other  person 
than  the  clerk,  his  regular  deputy,  or  some  person  so 
directed  by  the  presiding  judge,  or  the  judge  himself. 

Minnie  docket. — ^The  minute  docket  is  intended  to  and  should  contain 
a  record  of  all  the  proceedings  of  the  court,  and  such  other  entries  as 
the  judge  may  direct  to  be  therein  made.   Walton  v.  McKesson,  101-428. 

Civil  isine  docket. — The  purpose  of  the  civil  issue  docket  is  to  have 
there  stated  the  issues  joined  between  the  parties  to  an  action,  and  only 
such,  notes  and  memoranda  as  are  pertinent  to  such  issues,  and  their  pre- 
paration for  trial  should  be  entered  thereon.  Walton  v.  McKesson, 
101-428. 

'If  there  is  a  conflict. — ^While  in  the  absence  of  entries  on  the  minute 
docket  those  made  on  the  civil  issue  docket  should  not  be  disregarded, 
yet,  where  there  is  a  conflict  between  them,  nothing  else  appearing, 
those  on  the  former  must  prevail.    Walton  v.  McKesson,  101-428. 

2*    Surety  on  Prosecution  Bond  and  BaiL 

No  person  who  is  bail  in  any  action  or  proceeding,  either 
civil  or  criminal,  or  who  is  security  for  the  prosecution  of 
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any  suit,  or  upon  appeal  from  a  justice  of  the  peace,  or  is 
security  in  any  undertaking  to  be  affected  by  the  result  of 
the  trial  of  the  action,  shall  appear  as  counsel  or  attorney 
in  the  same  cause.  And  it  shall  be  the  duty  of  the  clerks 
of  the  several  superior  courts  to  state,  in  the  docket  for  the 
court,  the  names  of  the  bail,  if  any,  and  security  for  the 
prosecution  in  each  case,  or  upon  appeal  from  a  justice  of 
the  peace. 

3.  Opening  and  dntdusiofi* 

In  all  cases,  civil  and  criminal,  when  no  evidence  is  intro- 
duced by  the  defendant,  the  right  of  reply  and  conclusion 
shall  belong  to  his  counsel. 

The  right  to  open  and  conclude  is  now  eovemed  by  Rules  of  Superior 
Court  (Rule  3)  and  the  decision  of  the  judge  is  not  appealable.  Brooks 
V.  Brooks,  90-142;  Cheek  v.  Watson,  90-3P2. 

See  cases  cited  under  2  393  and  397  ante, 

4.  JExatnintUion  of  Witnesses* 

When  several  counsel  are  employed  on  the  same  side, 
the  examination,  or  cross-examination,  of  each  witness 
shall -be  conducted  by  one  counsel;  but  the  counsel  may 
change  with  each  successive  witness,  or  with  leave  of  the 
court,  in  a  prolonged  examination  of  a  single  witness. 
When  a  witness  is  sworn  and  offered,  or  when  testimony 
is  proposed  to  be  elicited,  to  which  objection  is  made  by 
counsel  of  the  opposing  party,  the  counsel  so  offering  shall 
state  for  what  purpose  the  witness,  or  the  evidence  to  be 
elicited,  is  offered;  whereupon  the  counsel  objecting  shall 
state  his  objections  and  be  heard  in  support  thereof,  and 
the  counsel  so  offering  shall  be  heard  in  support  of  the 
competency  of  the  witness  and  of  the  proposed  evidence  in 
conclusion,  and  the  argument  shall  proceed  no  further  unless 
by  special  leave  of  the  court 

Be-opening  evidence.  The  court  in  its  discretion  after  the  close  of  testi- 
mony may  allow  the  case  to  be  re-opened  and  further  evidence  introduced. 
Olive  V.  Olive,  95-485;  Pain  v.  Pam,  8o-.^22;  State  v.  I>ee,  80-483;  State 
y.  King,  84-737;  Dupree  v.  Insurance  Company »  93-237. 
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5.  Motion  for  Continuance, 

When  a  party  in  a  civil  suit  moves  for  a  continuance  on 
account  of  absent  testimony,  such  party  shall  state,  in  a 
written  aflSdavit,  the  nature  of  such  testimony  and  what 
he  expects  to  prove  by  it,  and  the  motion  shall  be  decided 
without  debate,  unless  permitted  by  the  court. 

{The  above  rules  substantially  prescribed  by  the  Supreme 
Court  at  January  term^  ^81^,) 

€•    JDeciHon  of  Right  to  Conclude  not  JppetUable, 

In  any  case  where  a  question  shall  arise  as  to  whether 

the  counsel  for  the  plaintifiF  or  the  counsel  for  the  defendant 
shall  have  the  reply  and  the  conclusion  of  the  argument, 
except  in  the  case  mentioned  in  Rule  3,  the  court  shall 
decide  who  is  so  entitled,  and  its  decision  shall  be  final  and 
not  reviewable. 

Not  reyiewable. — Rule  6,  regulating  the  practice  in  the  superior  court 
commits  the  order  of  argument  (and  this  embraces  the  matter  of  intro- 
ducing evidence)  to  the  discretion  of  the  presiding  judge  whose  decision 
is  not  reviewable.     Austin  v.  Secrest,  91-214. 

After  the  jur^  was  empanneled,  in  a  trial  for  murder,  prisoner's  counsel 
offered  to  admit  that  prisoner  killed  the  deceased  with  a  deadl^r  weapon, 
averring  that  the  killing  was  accidental,  and  thereupon  claimed  the 
right  to  open  and  conclude  the  testimony  and  argument;  the  court 
declined  to  permit  the  admission  and  directed  the  state  to  proceed  with 
the  proof:  Held,  That  this  decision  was  not  reviewable.  State  v. 
Keene,  100-509. 

The  right  to  open  and  conclude  the  areument,  except  in  cases  where 
no  evidence  has  been  introduced  by  the  defendant,  is  now,  under  Rule 

6,  Superior  Court,  left  to  the  discretion  of  the  court,  and  the  exercise  of 
this  aiscretion  will  not  be  reviewed  upon  appeal.  State  v.  Anderson, 
101-758;  Cheek  v.  Watson,  90-302. 

7«    Issues, 

Issues  shall  be  made  up  as  provided  and  directed  in  The 

Code,  §§  395  and  396. 

Ibbum  raised  by  the  pleadings,— Only  such  issues  as  are  raised  by  the 
pleadings  should  be  submitted  to  the  jury.     Wright  v.  Cain,  93-296. 

The  court  should  not  submit  an  issue  not  raised  by  the  pleadings,  nor 
instruct  the' jury  upon  a  view  not  presented  b}'  the  testimony.  Carpen- 
ter v.  Tucker,  98-316;  Humphreys  v.  Trustees,  109 — . 

The  material  issues  raised  b^  the  pleadings  must  be  submitted,  unless 
the  rieht  of  the  party  to  it  is  waived  in  some  mode.  Davidson  v. 
Gifford,  100-18. 

Issues  suhmltted  without  objection. — If  a  party  assent  to  the  submission 
of  an  improper  issue,  he  will  not  be  permitted  to  make  it  the  ground  of 
an  exception.    Carey  v.  Carey,  108-267. 
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Issues  not  asked  fbr. — If  a  party  desires  an  issue  submitted,  he  should 
tender  it  before  the  trial  begins.  It  is  too  late  for  him  to  object  after 
verdict  that  such  issue  was  not  submitted.  Silver  Valley  Co.  v.  Balti- 
more Smelting  Co.,  99-445. 

•Imiiiaterial  issue. — The  submission  to  the  jury  of  an  immaterial  issue, 
when  it  cannot  be  seen  how  it  prejudiced  the  appellant,  is  not  assignable 
as  error.     McDonald  v.  Carson,  94-497;  Perry  v.  Jackson,  88-103. 

Rule  fbr  framing  issues. — While  the  issues  must  arise  on  the  pleadings, 
the  judge  may,  in  his  discretion,  submit  as  many  as  he  thinks  proper, 
subject  only  to  the  restriction  that  sufficient  facts  shall  be  founa  to 
enable  the  court  to  proceed  to  judgment,  and  that  neither  party  shall 
be  denied  the  opportunity  to  present  any.  view  of  the  law  arismg  on  the 
evidence  through  prayers  for  instruction.  Humphreys  v.  Trustees,  109 — , 
citing  McAdoo  v..  Railroad,  105-140;  Denmark  v.  Railroad,  107-187; 
Leach  v.  Linde,  108-547. 

See  cases  cited  under  \\  395  and  396,  ante. 

8.  J'udgtnents. 

Judgments  shall  be  docketed  as  provided  and  directed  in 
The  Code,  §  433. 

See  cases  cited  under  J  433,  ante. 

9.  Transcript  of  tTudgments. 

Clerks  of  the  superior  courts  shall  not  make  out  tran- 
scripts of  the  original  judgment  docket,  to  be  docketed  in 
another  county,  until  after  the  expiration  of  the  term  of 
the  court  at  which  such  judgments  were  rendered. 

Teete. — All  judgments  taken  during  any  term  relate  to  the  first  day  of 
the  term,  even  though  the  judge  fails  to  open  court  upon  the  first  day. 
Norwood  V.  Thorp,  64-682;  and  this  independent  of  C.  C.  P.  Farley  v. 
Lea,  20-169. 

See  i  435,  and  cases  there  cited. 

10.  Docketing  Magistrates*  Judgments* 

Judgments  rendered  by  a  justice  of  the  peace  upon  a 
summons  issued  and  returnable  on  the  same  day  as  the 
cases  are  successively  reached  and  passed  on,  without  contin- 
uance as  to  any,  shall  stand  upon  the  same  footing,  and 
transcripts  for  docketing  in  the  superior  court  shall  be  fur- 
nished to  applicants  at  the  same  time  after  such  rendition 
of  judgment,  and,  if  delivered  to  the  clerk  of  such  court  on 
the  same  day,  shall  create  liens  on  real  estate,  and  have  no 
priority  or  precedence  the  one  over  the  other,  if  all  are,  or 
shall  be,  entered  within  ten  days  after  such  delivery  to 
said  clerk. 

Suggested  in  Johnson  v.  Sedberry,  65-1. 
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11.    Transcript  on  Appeal  to  Supreme  Court, 

In  every  case  of  appeal  to  the  supreme  court,  or  in  which 
a  case  is  taken  to  the  supreme  court  by  means  of  the  writ 
of  certiorari  as  a  substitute  for  an  appeal,  it  shall  be  the 
duty  of  the  clerk  of  the  superior  court,  in  preparing  the 
transcript  of  the  record  for  the  supreme  court,  to  set  forth 
the  proceedings  in  the  action  in  the  order  of  time  in  which 
they  occurred,  and  the  several  processes,  or  orders,  and 
they  shall  be  arranged  to  follow  each  other  in  order  as 
nearly  as  practicable. 

The  pages  of  the  transcript  shall  be  plainly  numbered, 
and  there  shall  be  written  on  the  margin  of  each  a  brief 
statement  of  the  subject-matter,  opposite  to  the  same. 

On  some  paper  attached  to  the  transcript  of  the  record, 
there  shall  be  an  index  to  the  record  in  the  following,  or 
some  equivalent  form. 

Summons — date ^^—  page  i. 

Complaint — First  cause  of  action **     2. . 

Complaint — Second  cause  of  action **     3. 

Affidavit  for  attachment **     4. 

and  so  on  to  the  end. 

12*    Transcript  on  Appeal^  When  Sent  Up. 

Transcripts  on  appeal  to  the  supreme  court  shall  be 
forwarded  to  that  court  in  twenty  days  after  the  case 
agreed,  or  case  settled  by  the  judge,  is  filed  in  office  of 
clerk  of  the  superior  court.      The  Code^  s.  557. 

Xandatory. — This  rule  should  be  strictly  observed  and  the  transcript 
sent  up  within  twenty  days  after  the  "case"  is  filed  in  the  clerk's 
office.     Walker  v.  Scott,  104-481. 

Appellant  mnit  prepay  coBts,  if  demanded. — It  is  the  duty  of  the  appellant 
to  pay  the  costs  of  the  transcript.  Andrews  v.  Whisnant,  83-446;  Bailey 
V.  Brown,  105-127.  Leave  to  appeal  in  forma  pauperis  does  not  relieve 
appellant  of  paying  costs  of  transcript.  Bailey  v.  Brown,  105-127.  In 
criminal  cases,  appellant  need  not  prepay  costs  of  transcript.  State  v. 
Nash,  109 — . 

Duty  of  appellant  and  not  of  connBel. — It  is  duty  of  appellant  to  have 
transcript  sent  up  and  if  not  sent  up  it  is  his  neglect  Griffin  v.  Nelson^ 
106-235. 

46 
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Costs. — The  costs  of  preparing  and  transmitting  the  transcript  of  m. 
record  on  appeal  to  the  supreme  court  are  not  costs  in  the  supreme 
court,  but  in  the  court  below,  where  the  necessary  orders  and  judgments 
for  their  payment  and  recovery  should  be  entered.  Roberts  v.  Lewald, 
108-405. 

Appeal  adjudged  alniidoned  by  superior  court. — Where  after  appeal  taken 
the  appellant  neglects  to  have  the  transcript  docketed  in  the  supreme 
court,  the  superior  court  may,  on  notice,  adjudge  that  the  appeal  has 
been  abandoned  and  proceed  as  if  no  appeal  had  been  taken.  Aveiy  v. 
Pritchard,  93-266. 

See  Code  J  551,  and  cases  cited. 
13»    Beports  of  Clerks  and  Commissioners* 

Every  clerk  of  superior  court,  and  every  commissioner 
appointed  by  such  court,  who,  by  virtue  or  color  of  any  order, 
judgment  or  decree  of  the  court  in  any  action  or  proceed- 
ings pending  in  it,  has  received  or  shall  receive,  any  money 
or  security  for  money,  to  be  kept  or  invested  for  the  benefit 
of  any  party  to  such  action,  or  of  any  other  person,  shall, 
at  the  term  of  such  court  held  on  or  next  after  the  first 
day  of  January  in  each  year,  report  to  the  judge  a  state- 
ment of  said  fund,  setting  forth  the  title  and  number  of 
the  action  and  the  term  of  court  at  which  the  order,  or 
orders,  under  which  the  officer  professes  to  act,  were  made, 
the  amount  and  character  of  the  investment,  and  the 
security  for  the  same,  and  his  opinion  as  to  the  sufficiency 
of  the  security.  In  every  report,  after  the  first,  he  shall 
set  forth  any  change  made  in  the  amount  or  character  of 
the  investment  since  the  last  report,  and  every  payment 
made  to  any  person  entitled  thereto. 

The  reports  required  by  the  next  preceding  paragraph 
shall  be  made  to  the  judge  of  the  superior  court  holding 
the  first  tenn  of  the  court  in  each  and  every  year,  who  shall 
examine,  or  cause  the  same  to  be  examined,  and,  if  found 
correct,  and  so  certified  by  him,  shall  be  entered  by  the 
clerk  upon  his  book  of  accounts  of  guardians  and  other 
fiduciaries. 
14»    Becordari. 

The  supreme  court  shall  grant  the  writ  of  recordari  only 
upon  the  petition  of  the  party  applying  for  it,  specifying  par- 
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ticularly  the  grounds  of  the  application  for  the  same.  The 
petition  shall  be  verified  and  the  writ  may  be  granted  with 
or  without  notice;  if  with  notice,  the  petition  shall  be 
heard  upon  answer  thereto  duly  verified  and  upon  affidavits 
and  other  evidence  ofiFered  by  the  parties,  and  the  decision 
thereupon  shall  be  final,  subject  to  appeal  as  in  other  cases; 
if  granted  without  notice,  the  petitioner  shall  first  give  the 
undertaking  for  costs,  and  for  the  writ  of  supersedeas^  if 
prayed  for  as  required  by  The  Code,  §  545.  In  such  case, 
the  writ  shall  be  made  returnable  to  the  term  of  the  superior 
court  of  the  county  in  which  the  judgment  or  proceeding 
complained  of  was  granted  or  had,  and  ten  days'  notice  in 
writing  of  the  filing  of  the  petition  shall  be  given  to  the 
adverse  party  before  the  term  of  the  court  to  which  the 
writ  shall  be  made  returnable.  The  -defendant  in  the 
petition,  at  the  term  of  the  superior  court  to  which  the 
said  writ  is  returnable,  may  move  to  dismiss,  or  answer 
the  same  and  the  answer  shall  be  verified.  The  court 
shall  hear  the  application  at  the  return  term  thereof — unless 
for  good  cause  shown  the  hearing  shall  be  continued — upon 
the  petition,  answer,  affidavits  and  such  evidence  as  the 
court  may  deem  pertinent,  and  dismiss  the  same,  or  order 
the  case  to  be  placed  on  the  trial  docket  accprding  to  law. 
In  proper  cases  the  court  may  grant  the  writ  of  certiorari 
in  like  manner,  except  that  in  case  of  the  suggestion  of  a 
diminution  of  the  record  it  shall  manifestly  appear  that 
the  record  is  imperfect,  the  court  may  grant  the  writ  upon 
motion  in  the  cause. 

^e^  \\  545  and  564,  antCy  and  cases  cited. 
15.    Judginent^  When  to  Require  Bonds  to  be  Filed* 

In  no  case  shall  the  court  make  or  sign  any  order,  decree, 
or  judgment  directing  the  payment  of  any  money  or  secur- 
ities for  money  belonging  to  an  infant  or  to  any  person, 
until  it  shall  first  appear  that  .such  person  is  entitled  to 
receive  the  same  and  has  given  the  bonds  required  by  law 
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in  that  respect,  and  such  payment  shall  be  directed,  only 
when  such  bonds  as  required  by  law  shall  have  been  given 
and  accepted  by  competent  authority. 

16.    Next  Friend— How  Appointed. 

In  all  cases  where  it  is  proposed  that  infants  shall  sue  by 
their  next  friend,  the  court  shall  appoint  such  next  friend 
upon  the  written  application  of  a  reputable  disinterested 
person  closely  connected  with  such  infant;  but  if  such 
person  will  not  apply,  then  upon  the  like  application  of 
some  reputable  citizen,  and  the  court  shall  make  such 
appointment  only  after  due  inquiry  as  to  the  fitness  of  the 
person  to  be  appointed. 

Officer  of  the  court. — The  next  friend  of  an  infant  ought  always  to  be 
appointed  by  the  court,  and  really  he  is  an  officer  of  the  court,  and  under 
its  supervision  and  control.     Tate  y.  Mott,  96-19. 

Vo%  party  to  the  action  nor  liable  fbr  coete. — Next  friends  are  not  parties 
to  the  action;  Mason  v.  McCormick,  75-263;  George  v.  High,  85-113; 


Tate  V.  Mott,  96-19;  and  cannot  be  taxed  with  the  costs,  unless  the  court 
finds  as  a  fact  that  they  officiously  procured  their  own  appointment  or 
are  guilty  of  mismanagement  or  bad  faith.     Smith  v.  Smith,  108-365. 

1 7.  Guardia n  ad  litem— How  Appointed. 

All  motions  for  a  guardian  ad  litem  shall  be  made  in  writ- 
ing, and  the  court  shall  appoint  such  guardian  only  after 
due  inquiry  as  to  the  fitness  of  the  person  to  be  appointed, 
and  such  guardian  must  file  an  answer  in  every  case. 

Smnmons  eerred  on  Infitnt. — Before  euardian  ad  litem  is  appointed,  a 
summons,  with  a  copy  of  the  complaint,  should  be  served  upon  the 
infants.     Moore  v.  Gidney,  75-34. 

See  {181,  ante,  also  curative  act,  J387,  ante,  and  cases  cited. 

Appointment,  how  made. — The  appointment  of  guardian  ad  litem  must 
be  based  upon  a  motion  in  writing,  and  then  only  after  due  inquiry,  and 
the  guardian  should  file  an  answer  in  every  case.     Young  v.  Young, 

91-359- 
See  i  181,  ante,  and  cases  cited. 

18.  Cases  Put  at  Foot  of  Docket, 

All  civil  actions  that  have  been  at  issue  for  two  years, 
and  that  may  be  continued,  by  consent,  at  any  term,  will 
be  placed  at  the  end  of  the  docket  for  the  next  term,  in  their 
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relative  order  upon  the  docket.  When  the  continuance 
shall  be  ordered,  and  when  a  civil  action  shall  be  continued, 
on  motion  of  one  of  the  parties,  the  court  may,  in  its  dis- 
cretion, order  that  such  action  be  placed  at  the  end  of  the 
docket,  as  if  continued  by  consent. 
19.     When  Opinion  in  Certified. 

When  the  opinion  of  the  supreme  court  in  any  cause 

which  has  been  appealed  to  that  court  has  been  certilBed  to 

the  superior  court,  such  cause  shall  stand  on  docket  in  its 

regular  order  at  the  first  term  after  receipt  of  the  opinion  for 

judgment  or  trial,  as  the  case  may  be,  except  in  criminal 

actions  in  which  the  judgment  has  been  affirmed.     Acis 

iS8/y  c,  192^  s,  J, 

"So  notice  of  motion  fbr  judgment  required. — Where  a  case  has  been  heard 
in  the  supreme  court,  and  certified  to  the  court  below  to  proceed  with 
according  to  law,  no  notice  is  necessary  of  a  motion  for  judgment  in 
conformity  with  the  certificate.  There  is  no  necessity  for  notice,  when 
the  case  comes  on  for  trial  at  a  regular  term  of  the  court.  Williams  t. 
Whiting,  94-481. 

Cannot  modify  judgment  of  appellate  court. — Where  a  decree  has  been 
made  in  the  supreme  court  settling  the  rights  of  the  parties,  and  only 
the  final  accounts  remained  to  be  taken,  the  superior  court  cannot  allow 
amended  pleadings  to  be  filed,  or  the  rights  of  the  parties  as  settled  by 
the  decree  to  be  varied,  but  must  proceed  with  the  cause  in  accordance 
with  the  decree.     White  v.  Butcher,  97-7. 

When  the  supreme  court  announces  its  decision,  that  there  is  no  error 
in  the  judgment  rendered  in  the  court  below,  that  court  has  no  right  or 
power  to  modify  the  judgment  in  any  respect.  The  judgment  cannot  be 
modified  except  by  a  direct  proceeding  alleging  fraud,  mistake,  imposi- 
tion, etc.  This  rule  holds  and  applies  also  to  an  adjudication  upon  an 
interlocutory  order  reviewed  on  appeal.  Dobson  v.  Simonton,  100-56; 
Calvert  v.  Peebles,  82-334. 

The  final  judgment  in  any  action,  as  affected  by  the  orders  and  judg- 
ment of  the  supreme  court,  is  in  the  superior  court,  and  all  proper 
motions  in  the  action  should  be  made  in  the  superior  court,  except  such 
motions  as  may  be  made  affecting  the  appeal  and  the  action  of  this 
court  therein.  But  no  motion  can  be  entertained  in  the  superior  court 
inconsistent  with  the  judgment  or  directions  of  this  court.  Stephens  v. 
Koonce,  106-222. 

Kandamus  to  enforce  entry  of  Judgment. — ^The  superior  court  has  no  power 
to  modify  or  change  a  judgment  of  the  supreme  court  certified  to  the 
court  below,  and  a  mandamus  will  lie  to  enforce  the  entry  of  proper 
judgment.     Murrill  v.  Murrill,  90-120.  ^ 

Wliere  judgment  reversed  on  appeal. — Where,  on  appeal,  the  judgment  is 
reversed  because  not  authorized  by  the  facts  found,  the  court  below  may 
bear  additional  evidence.  Jones  v.  Swepson,  94-700;  Ashby  v.  Page» 
108-6;  Bevill  V.  Cox,  109 — . 
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When  remanded  fbr  imperflBct  record. — When  the  supreme  court  remands 
a  case  because  the  record  is  imperfect,  the  superior  court  has  the  power 
to  make  any  proper  order  in  the  cause.  Where,  upon  such  remanding, 
his  honor  in  the  court  below  ordered  an  appeal  bond  to  be  filed  to  per- 
fect the  same  appeal,  it  was  held  not  to  be  error.  Spence  v.  Tapscott, 
93-250. 

Judgment,  and  not  fbrmal  conclusion,  to  be  regarded. — Where  the  supreme 
court  passes  seriatim  upon  a  number  of  exceptions  to  a  report,  sustain- 
ing some  and  overruling  others,  the  court  below  shoula  proceed  in 
accordance  with  the  respective  rulings,  notwithstanding  the  record  of 
the  entry  in  this  court  should  be  that  the  judgment  below  was  "affirmed. " 
Such  record  is  not  such  a  jud^^ent  as  needs  to  be  amended  in  this  court, 
and  such  entry  is  not  res  judicata.  Cook  v.  Moore,  100-294;  Summerlin 
V.  Cowles,  I07-459;  Scroggs  v.  Stevenson,  108-260. 

20.    Calendar. 

When  a  calendar  of  civil  actions  shall  be  made  under 
the  supervision  of  the  court,  or  by  a  committee  of  attor- 
neys under  the  order  of  the  court,  or  by  consent  of  the 
court,  unless  cause  be  shown  to  the  contrary,  all  actions 
continued  by  consent,  and  numbered  on  the  docket  between 
the  first  and  last  numbers  placed  upon  the  calendar,  will 
be  placed  at  the  end  of  the  docket  for  the  next  term,  as  if 
continued  by  consent,  if  such  actions  have  been  at  issue 
for  two  years. 

21m    Cases  Set  for  a  Day  Certain. 

Neither  civil  nor  criminal  actions  will  be  set  for  trial  on 
a  day  certain,  or  not  be  called  for  trial  before  a  day  certain 
unless  by  order  of  the  court;  and  if  the  other  business  of 
the  term  shall  have  been  disposed  of  before  the  day  for 
which  a  civil  action  is  set,  the  court  will  not  be  kept  open 
for  the  trial  of  such  action  except  for  some  special  reason 
apparent  to  the  judge;  but  this  rule  will  not  apply  when  a 
calendar  has  been  adopted  by  the  court. 

22.     Calendar  Under  Control  of  Court. 

The  court  will  reserve  the  right  to  determine  whether  it 
is  necessary  to  make  a  calendar,  and,  also,  for  the  dispatch 
of  business,  to  make  orders  as  to  the  disposition  of  causes 
placed  upon  the  calendar  and  not  reached  on  the  day  for 
which  they  may  be  set. 
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23.  Non-Jury  Cases* 

When  a  calendar  shall  be  made,  all  actions  that  do  not 
require  the  intervention  of  a  jury,  together  with  motions 
for  interlocutory  orders,  will  be  placed  on  the  motion 
docket,  and  the  judge  will  exercise  the  right  to  call  the 
motion  docket  at  any  time  after  the  calendar  shall  be  taken 
up. 

24.  Appeals  from  Justices  of  the  Peace. 

Appeals  from  justices  of  the  peace  in  civil  actions  will 
not  be  called  for  trial  unless  the  returns  of  such  appeals 
have  been  docketed  ten  days  previous  to  the  term,  but 
appeals  docketed  less  than  ten  days  before  the  term  may  be 
tried  by  consent  of  parties. 

See^  22  564  and  565,  antey  and  cases  cited. 
25*    On  Consent  Continuance — Judgment  for  Costs* 

When  civil  actions  shall  be  continued  by  consent  of  par- 
ties, the  court  will,  upon  suggestion  that  the  charges  of 
witnesses  and  fees  of  officers  have  not  been  paid,  adjudge 
that  the  parties  to  the  action  pay  respectively  their  own 
costs,  subject  to  the  right  of  the  prevailing  party  to  have 
such  costs  taxed  in  the  final  judgment. 

26.    Time  to  File  Pleadings— How  Computed* 

When  time  to  file  pleadings  is  allowed,  it  shall  be  com- 
puted from  the  expiration  of  the  term  as  fixed  by  law. 

Agreement  conBtmed. — An  agreement  that  "appellant  may  have  thirty 
days  to  file  his  case  on  appeal  from  adjournment  of  court,  and  defend- 
ant thirty  days  thereafter,"  entitles  defendant  to  thirty  days  sSXi&r  service 
of  appellant's  case.     MitcheU  v.  Hoggard,  105-173. 

Papers  after  filing. — The  court  papers  should  not  be  taken  from  their 
proper  places,  as  the  practice  of  removing  them  leads  to  confusion  and 
delay.     Seay  v.  Yarborough,  94-291. 

27»    Counsel  Not  Sent  For. 

Except  for  some  unusual  reason,  connected  with  the  busi- 
ness of  the  court,  attorneys  will  not  be  sent  for  when  their 
cases  are  called  in  their  regular  order. 


728         RULES  OF  PRACTICE   IN  SUPERIOR  COURTS. 

28*    Criminal  Dockets* 

Clerks  of  the  courts  will  be  required,  upon  the  criminal 
dockets  prepared  for  the  court  and  solicitor,  to  state  and 
number  the  criminal  business  of  the  court  in  the  follow- 
ing order : 

First — All  criminal  causes  at  issue.  Second — All  war- 
rants upon  which  parties  have  been  held  to  answer  at  the 
term.  Third — All  presentments  made  at  preceding  terms 
undisposed  of.  Fourth — All  cases  wherein  judgments  nisi 
have  been  entered  at  the  preceding  term  against  defendants 
and  their  sureties,  and  against  defaulting  jurors  or  witnesses 
in  behalf  of  the  state. 

29.    Civil  and  Criminal  Dockets—  What  to  contain* 

Clerks  will,  also,  be  required,  upon  both  civil  and  crim- 
inal dockets,  to  bring  forward  and  enter  in  different  col- 
umns of  sufficient  space,  in  each  case — 

First — The  names  of  the  parties.  Second — The  nature 
of  the  action.  Third — A  summary  history  of  the  case, 
including  the  date  of  issuance  of  process,  pleadings  filed, 
and  a  brief  note  of  all  proceedings  and  orders  therein. 
Fourth — A  blank  space  for  the  entries  of  the  term. 

HO.    Books. 

The  clerks  of  the  superior  courts  shall  be  chargeable 
with  the  care  and  preservation  of  the  volumes  of  Reports, 
and  shall  report  at  each  term  to  the  presiding  judge  whether 
any  and  what  volumes  have  been  lost  or  damaged  since  the 
last  preceding  term. 
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Section. 
Abatement : 

Of  action - i88 

Accoont ; 

Court  may  order,  in  actions  against  fiduciaries 215 

Current,  when  cause  of  action  accrues  on 160 

Reference  to  take 421 

Aeknowlediroient : 

By  partner  or  maker  of  note  or  bond;  evidence  of,  to  repel 
statute 171 

Of  new  contract  or  promise,  to  repel  bar  of  statute  of  limitations 
to  be  in  writing 172 

Actions : 

After  entry,  within  one  year - 145 

Against  foreign  corporations 194 

Annulling  corporations 604 

Assignee,  by — 177 

Ry  party  in  interest 177 

Civil 130,  133 

Continued,  when  and  by  whom 401,  402 

Controversy,  how  determined  without 567 

Criminal 129 

First  disposed  of 403 

Definition  ot 126 

Dismissed  by  court,  when (4)  424 

Distinction  between  law  and  equity  abolished 133 

Division  of  .--  ^.  128 

For  forfeiture  of  property  to  state 621 

Limitations,  statute  of,  must  be  set  up  in  answer 138 

Married  woman,  by  and  against 178 

Merger  of 131 

One  brought,  when  several  claim  office,  etc 614 

Parties,  how  designated 134,  184,  185 

Real  property,  brought  within  twelve  months  afler  nonsuit,  etc.  142 

Removal  of,  from  one  county  to  another 195,  198 

Summons  commences __ 161,  199 

Trespass  upon  realty,  defendant  may  disclaim  title  and  plead 

tender  in  bar 577 

Tried  in  county  where  cause  arose,  etc 191 

Where  subject-matter  situate 190 

Where  plaintiff  or  defendant  resides 192 

Where  oond  of  executor,  etc.,  given,  etc 193 

Trying  title  to  any  office,  triable  at  return  term 616 

Usurpation  of  office,  complaint  and  arrest  of  defendant  in 60Q 

Vacating  charter,  by  whom  brought 604-608 

Waste,  for  amd  against  whom 625 

When  not  to  abate 188 

Administration: 

Time  not  counted  during  controversy  about  letters,  etc 168 

See  ExBCUTORS. 
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Administratora: 

See  Executors.  Section. 

Affldarit: 

Answer  verified,  effect  of 1 544 

Arrest 293 

Arrest  and  order,  how  served 296,  297 

Arrest  vacated  on,  and  opposed  by,  when 317 

Attachment,  where  filed 355 

Claim  and  delivery  of  personal  property 322 

Continuance  of  action .* 401,  402 

Injunction,  issued  upon  and  served  with 339 

Motion  to  vacate,  may  be  opposed  by. 345 

Referee  appointed  to  take,  of  person  refusing  to  testify (5)  594 

Removal  of  cause  to  another  county 1916,  197 

Supplementary  proceedings,  in 488,  490 

To  obtain  order  to  call  on  persons  having  property  of  judgment 
debtor,  or  owing  him,  to  answer -  490 

Aliafl: 

Summons,  when  issued 205 

Aliens : 

Actions  by,  time  of  war  not  counted 165 

Aoiendmeut:  , 

Of  process,  does  not  discharge  bail •- 320 

When  and  how  allowed 261,272,  274 

Answer: —238,  246 

Contents 243 

Defences  and  counterclaims  by 245 

Demurrer,  answer  in  lieu  of,  when 241 

Overruled,  allowed,  when 272 

FJle;d,  when 207 

Filed  by  parties  notified  to  show  why  they  should  not  be  bound 

by  judgment 224 

Frivolous,  judgment  on -  388 

Limitation  set  up  in 138 

Motion  for  judgment  on,  by  defendant 249 

New  matter  in,  deemed  denied 268 

Not  filed  in  action  to  recover  realty,  until  bond  given 237 

Objection  not  taken  by,  waived;  exception . 242 

Sham  and  irrelevant,  stricken  out 247 

Slander  and  libel 266 

Appeals : 

FROM  JUSTICES  OF  THE  PEACE. 

Costs  in 542 

Court  may  compel  plaintiff  to  secure  costs  on 564 

Plaintiff  appealing,  and  not  recovering  greater  sum,  does  not 
recover  costs 566 

FROM  CI«ERK  OF  THE  SUPERIOR  COURT. 

Duty  of  clerk  on,  prayed 254 

How  taken,  and  when 253 

In  matters  of  law 252 

No  undertaking . 252' 

When  judge  decides 255 
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FROM  SUPERIOR  COURT.  SECTION. 

Case,  how  stated  and  settled;  notice,  penalty  on  judge 550 

Controversy  without  action 569 

Costs  on,  generally 540 

Entry  of 550 

Execution  not  suspended,  unless  bond  given 549 

From  decision  of  judge 256,  418 

In  forma  pauperis 553 

Intermediate  orders  affecting  judgment  reviewed  by  appellate 

court 562 

Judgment  by  appellate  court  against  party  cast  and  his  sureties, 

amount  ascertained  in  case  of  default 565 

Judgment  for  money,  security  to  stay  execution,  new  undertak- 
ing on  first  sureties  becoming  insolvent;  perishable  property  554 

Judgment,  how  secured 435 

Judgment  of  appellate  court  on 563 

Judgment-roll,  copy  of,  sent  to  supreme  court 551 

Judgment  to  deliver  document  or  personal  property,  it  must  be 

deposited  or  security  given 555 

Judgment   to  execute  conveyance,  it  must  be  executed   and 

deposited 556 

Justice  of  the  peace,  from,  tried  at  first  term  of  superior  court--  565 

Proceedings  stayed  upon  security  given 558 

Recordariy  costs  secured  on 564 

Security  given  or  deposit  made,  unless  waived 552 

Security  required,  on  judgment  to  deliver  real  property,  or  for 

sale  of  mortgaged  premises 557 

Substitutes  for  certiorari,  recordari  and  supersedeas^  as 545 

Sureties  justify  or  undertaking  of  no  effect 560 

Taken  by  whom,  and  in  what  cases 547,  548 

Undertaking,  part  of  record  sent  up 563 

See  Rules  of  Supreme  Court,  Rules  4-54. 

See  Rules  of  Superior  Court,  Rules  11,  12,  19,  24. 

FROM  SUPREME  COURT. 

By  state  to  United  States  supreme  court,  costs  in 538 

Appearance : 

Of  defendant,  equivalent  to  service  of  summons 229 

Argument : 

Right  to  open  and  conclude— See  Superior  Court  Rule—. 

Arrest: 

Defendant  arrested,  gives  undertaking;  form 299 

How  discharged 298 

In  prison  for  lack  of  bail,  may  give;  bond  returned  to  court  318 

In  what  cases  ... __  .-_  290-3,  609 

Motion  to  vacate  order  or  to  reduce  bail  before  judgment 316 

Order    and    affidavit   with    copies  delivered    to  sheriff,    how 

served - ..-296,  297 

Order  of,  obtained  on  affidavit ^ 293 

From  whom  obtained —  292 

Where  issued;  form;  time  to  answer;  notice  to  vacate 295 

Sunday,  no  person  arrested  in  civil  actions  on 291  (5) 

Undertaking  upon  order  of.. > — 294 

Of  bail  delivered  to  clerk  and  notice  delivered  to  plaintiff 
and  sheriff . —  .- --  304 
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Vacated  on  affidavit,  opposed  by  affidavit 317 

Women,  exempt  from,  in  civil  actions • 291 

Assanit: 

Action  for,  limitation 156 

Assignee : 

Action  by - -   177 

Costs  against,  after  action  brought 539 

Attachment : 

Action  to  recover  notes,  etc.,  of  defendant,  prosecuted  by  plain> 

tiff,  bond  of  indemnity  given 371 

Affidavit  to  procure,  sets  forth  what 349 

Defendant  appearing,  may  move  to  discharge  attachment;  dis- 
charge allowed;  effect  of 373 

Undertaking  given 374 

Defendant  recovering  judgment,  bond  of  plaintiff  and  bond 

taken  by  sheriff  liable 372 

Execution  on  property  incapable  of  manual  delivery 363 

Garnishee  declaring  debt  due  or  property  deliverable  at  a  future 

day,  what  done ---• 368 

Denying  he  has  property,  issue  to  be  made  up 366 

Failing  to  appear,  proceedings  against,  juagment,  when 

conditional,  when  absolute. 365 

>   Confessing  articles  in  his  possession,  articles  valued,  and 

judgment  for  value 367 

Judgment  against 364 

Stating  articles  deposited  with  him,  how  exonerated 367 

Who  summoned  as,  and  how 364 

Issued,  when   348 

In  what  actions  347 

Judgment,  how  satisfied 370 

Judicial,  issued  when 365 

Justices,  issued  by,  when 350,  351 

Levied  on  land;  its  effect,  what  done 354 

Officers  of  corporation,  debtors  and  individuals  furnish  certifi- 
cate of  defendant's  interest  or  of  the  property 369 

Perishable  property,  when  sold 360 

Person  replevying,  to  give  undertaking;  property  replevied 

before  sale    --.   361 

Property  claimed  by  third  person,  he  may  interplead 375 

Sets  forth  what 349 

Shares,  interests  and  profits,  of  corporations  attached 362 

Sheriff  returns  warrant,  with  his  proceedings  thereon;  copies 

delivered  to  him ^. 376 

Summons,  how  served . — 348 

Sureties,  exceptions  to,  and  justification  of 378 

Security,  how  increased 377 

Undertaking,  before  issuing  warrant,  how  conditioned —  356 

Not  affected  because  of  irregularities 358 

Vacated  when,  and  by  whom 377 

Vessel,  when  sold 360 

Warrant  by  whom  issued  if  not  founded  on  contract,  or  over  two 

hundred  dollars 351 

How  served 350,  352 

How  executed 359 
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Section. 

Procured,  affidavits  when  and  where  filed .  355 

To  whom  directed,  and  what  to  require 357 

When  issued  by  justice  of  the  peace 350,  353 

Attorney : 

Prayers  of,  for  instructions  to  be  in  writing 415 

See  CouNSKi.. 

Attorney  General : 

Action  to  annul  corporation,  when  and  how  brought,  by 605 

Action  by,  to  vacate  charter 604 

Upon  information      - 607 

Certifies  amount  of  costs  in  appeals  by  state  to  the  United  States 

supreme  court —.  538 

Private  relator  brings  action  on  leave  of,  when 608 

Railroad  companies,  institutes  actions  for  forfeiture  of  charter. 

when 608 

Bail: 

Action  against,  limitation (i)  155 

Adjudged  sufficient,  what  done _>  308 

Costs  to  pay,  when      ..    319 

Defendant  in  prison,  may  give 318 

May  arrest .-- 301 

May  surrender 300 

Deposit  in  lieu  of ._. 309,  311 

When  paid  into  court  by  sheriff,  etc. 310 

Applied  to  plaintiff's  judgment 312 

Exonerated,  how  .-.     303 

Justj£cation  of,  new  trial 305,  307 

I^iabTe  to  sheriff,  when   315 

Not  discharged  by  amendment  of  process 320 

Proceeded  against  by  motion  . — 302 

Qualifications  of        306 

Sheriff  liable  as,  when    ._. 313 

Liability,  how  enforced 314 

Substituted  for  deposit , __.   311 

Undertaking  of,  delivered  to  clerk;  notice  to  plaintiff  and  sheriff  304 

Banks : 

Actions  on  notes  of,  not  barred 174 

Against  stockholders,  barred 175,  176 

Battery: 

Action  for,  limitation (3)  156 

Betterments : 

Claim  for,  by  defendant 473,  487 

Bond: 

Action  on  administrator's  or  executor's  bond,  where  brought--  193 

Costs,  for;  required  by  clerk  before  issuing  summons 1 209 

Not  required  in  appeals  from  clerks 252 

Defendant  to  give  in  action  to  recovop  land 237 

Action  on  official  bond,  wfcere  brought 193 

Forthcoming,  of  personal  property,  who  to  take 463 

Surety  furnished  with  list 464 

How  proceeded  on— 465 
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Section. 
Book -debt: 

How  proved.--- , 591,  593 

Copies  evidence 593 

Books; 

And  papers  of  office;  refusal  of  defendant  to  deliver 612 

See  Rules  of  Supreme  Court,  Rule  57. 
See  Rules  of  Superior  Court,  Rule  30. 

CaleDdar: 

See  Superior  Court  Rules  20,  23. 

Causes: 

See  Superior  Court  Rules  18,  21. 

Removal  of,  from  one  county  to  another 195,   198 

Heard  out  of  their  order,  Supreme  Court  Rules,  Rule  13. 
Heard  together,  Supreme  Court  Rules,  Rule  14. 

Causes  of  action; 

Joinder  of 267 

Misjoinder  of,  how  availed  of (5)  239,  246 

Certiorari : 

Writ  of,  bond  for  costs 545 

See  Rules  of  Supreme  Court,  Rules  41-43. 

Cliallengres ; 

Civil  actions,  four  allowed. 406 

Cliarter: 

Action  to  vacate,  by  whom  and  when  brought 604 

Claim  and  delivery : 

Action,,  limitation (4)  155 

Affidavit,  what  to  contain 322 

Claimant  filing  undertaking,  property  delivered  to  him 332 

Defendant  may  except  to  plaintiff's  undertaking,  when,  effect,  325 

Delivery  of  property  claimed,  when . 321 

^3ki/ of  clerk  to  sheriff 323 

Justification  of  defendant's  sureties,  etc 327,  328 

Property  claimed  hy  third  party,  what  done 331 

In  building  or  in  person,  how  taken 329 

Taken  by  sheriff,  how  kept . 330 

Sheriff  responsible  till  defendant's  sureties  justify 327 

Undertaking  and  affidavit  served  on  defendant,  how 324 

Return'by  sheriff 333 

Of  defendant  to  return  property,  requisites  of 328 

Of  plaintiff  for  delivery  of  property 324 

Cierk ; 

Appeal  from,  on  matters  of  law 256 

Executions  after  three  years,  how  issued  by 437,  440 

Executions  issued  by,  within  six  weeks,  penalty 470 

^ic/ in  claim  and  cfelivery 323 

Issues  of  fact,  or  of  law  and  fact,  transferred  to  term 256 

Judgments  docketed 435 

Entry,  what  to  contain . 433 

From  supreme  court — . 436 
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Section. 

Judgment-roll  made  up,  what  to  contain 454 

Moneys  paid  into  office  before  execution,  to  be  paid  over  to 
parties . 438 

Payments  entered  on  judgment  docket,  and  certificate  sent  to 

counties  where  judgment  docketed 438 

Returns  on  executions,  copies  sent  to  clerks  of  counties  where 

docketed,  entered  on  judgment  docket 445 

Statement  of  case  on  appeals  from 254 

Supplementary  proceeding^,  duties  of,  in 495 

Transcript  of  judgment,  when  and  to  whom  sent  by 436 

See  Rules  of  Supreme  Court,  Rules  55,  56. 
See  Rules  of  Superior  Court  9,  12  and  13. 

Cod^f  €1? il  Procedore : 

Applicable  to  special  proceedings 278 

Collector : 

Action  against,  brought  to  superior  court,  in  term 215 

Color  of  UUe : 

Possession  under,  what 139,  141 

« 

Commissioners : 

Report  or  return  of,  not  aside  for  trivial  defects 289 

See  Rules  of  Supreme  Court,  Rules  55,  56. 
See  Rules  of  Superior  Court,  Rule  13, 

Complaittt : 

Allegations  not  denied,  admitted 268 

Cause  of  action  joined  in 267 

Contents  of 232,  233 

Demurrer  to 239 

Objections  specified 240 

And  answer  to  causes  of  action  in 246 

Filed,  when 206 

Failure 282 

In  an  action  to  recover  debt  for  purchase  of  land,  what  to  set 

forth   234 

In  special  proceedings 281 

Libel  and  slander,  how  stated  in 265 

Objection  not  appearing, taken  by  answer 241 

Compromised : 

OflFer  of  defendant  to  compromise 573 

Effect - --. 574 

Conditions: 

Precedent,  how  pleaded 263 

Confession : 

Of  judgment  without  action 570,  572 

Contempt: 

Refusal  of  party  to  be  sworn 584 

Supplementary  proceedings,  disobedience  of  order,  punished 

as  for 500 

Trustees,  order  to  deposit,  failing,  punished  as  for 381 
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Continnaoce: 

Of  trial,  when 401,  402 

See  Superior  Court  Rule  5. 

Contracts : 

Joint,  suit  how  brought  on 187 

Joint  and  several,  summons  how  served;  when  not  served  on  all 

defendants,  how  plaintiff  proceeds . 222 

Parties  not  summoned  in  action  on,  may  be,  after  Judgment 223 

New,  to  repel  bar  of  statute  of  limitations,  in  writing 172 

Under,  and  without  seal,  limitations  on 152,  155 

CoBtrarersy : 

Court  may  determine;  all  parties  may  be  brought  in;  defendant 

may  interplead * 189 

Without  action,  how  determined 567,  569 

Judgment-roll 56B 

Copartners : 

Acknowledgment  of  one,  after  dissolution,  does  not  bind  others  171 
Joint  contracts  of,  suit,  how  brought 187 

Copy: 

Of  book  account,  evidence  when 593 

Books,  papers  and  documents,  how  obtained ^... 578 

Lost  papers  or  pleadings  may  be  used 600 

Summons  when  and  on  whom  served 1 217 

Coroner : 

Process,  how  served  by . 598 

Corporations : 

Action  against,  judgment-roll  filed  with  secretary  of  state 620 

To  annul,  when  and  how  brought 605 

Leave  to  bring,  how  obtained 606 

Answer,  by  ofiicer,  on  oath 258,  492 

Attachment,  officer  to  furnish  certificate  of  stock,  etc 369 

Attorney  general  brings  action  against,  when 604-608 

Execution  against 619 

Foreign;  action  against;  where  and  by  whom  brought 194 

Injunction,  business  not  suspended,  unless  undertaking  given.  343 

Interests  and  profits  of,  may  be  attached 362 

Judgment  of  forfeiture  against 617 

Receivers  appointed 379 

Shares  in,  attached,  when 362 

Statute  of  limitations,  not  applicable  to  actions  on  bills,  etc.,  of 
moneyed  corporations,  nor  for  penalties  against  directors 

thereof - ---I74i  175 

Actions  against  stockholders  of  certain  banks,  barred  by..  176 
Supplementary  proceedings,  answer  by  officer  of 492 

Costs: 

Actions  prosecuted  by  the  state 536 

Against  assignee  after  action  brought 539 

Corporations,  how  collected 6i8 

Executor,  etc 535 

Infant,  payable  by  guardian 534 

Sureties  prosecuted  for  failure  to  maintain  action 543 

Trustee  of  express  trust 535 
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Section. 

Allowance  to  |>arties,  as : 528 

Allowed  plaintiff 525 

Defendant 526 

Discretionary 527 

Appellant  from  justice  of  the  peace,  does  not  recover,  when  —  566 

Defendant  unreasonably  defending  action,  by  whom  paid 216 

Execution  on,  paid  to  clerk,  penalty 472 

Homestead  and  personal  property  exemptions,  in  laying  off.510,  521 

In  name  of  state  for  person  or  corporation 537 

Appeals  by  state  to  United  States  supreme  court 538 

Appeals  from  justices*  court 542 

Plaintiff  may  be  compelled  to  secure 564 

Appeals  generally 540 

Pauper  suit,  not  recoverable  in ^,-  212 

Special  proceedings 541 

Interlocutory,  how  adjusted ,  532 

Judgment,  how  inserted  in 532 

See  Supreme  Court  Rules,  Rules  31,  37. 
See  Superior  Court  Rules,  Rule  25. 

Goonsel : 

Assigned  in  pauper  suits 211 

See  Rules  of  Supreme  Court,  Rules  33,  39,  40. 
See  Superior  Court  Rules,  Rules  2,  3,  4,  6  and  27. 

Connterclalm : 

Of  defendant  and  against  plaintiff 244,  245 

Not  controverted  by  reply,  admitted 268 

Plaintiff  entitled  to  judgmentfor  excess  over (2)  385 

County : 

Trial  in,  where  cause  of  action  arose 191 

Where  subject-matter  situate 190 

Where  plaintiff  or  defendant  resides 192 

Court: 

Means  clerk,  when 132 

Tries  issues  of  law  unless  referred 398 

Issues  of  fact,  when  jury  waived 403 

Other  issues,  etc. 399 

CrimeB  and  misdemeanors : 

Appraisor  or  assessor  conspiring  with  debtor  or  creditor 517,  518 

Defendant  refusing  to  deliver  books,  papers,  etc 612 

Homestead,  officer,  etc.,  conspiring  with  debtor  or  creditor  517,  518 

Failing  to  lay  off 516 

Office,  action  for  usurpation  of,  etc,  defendant,  etc 612 

Officer  failing  to  lay  off  homestead 516 

Damasres: 

Assessed  in  certain  cases 411 

In  actions  for  recovery  of  specific  property 409 

Injunction,  how  ascertained 341,  343 

Rates  of 430 

Recovered,  when  judgment  for  person  entitled  to  office 613 

47 
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Section. 
Death: 

Of  person  entitled  to  bring,  or  against  whom  action  brought, 
limitation 164 

Debtors : 

See  Execution. 

Leaving  state,  etc.,  arrested,  when (4)  488 

Deeds  and  eonreyances : 

Judgment  or  decree,  wken  regarded  and  registered  as 426,  427 

Officers,  by,  who  sell  property  under  execution 471 

Default : 

Judgment  by,  final — 385 

By,  and  inquiry   . 386 

Derendant : 

Costs,  when  allowed 526 

Files  bond  in  an  action  to  recover  land 237 

Name  unknown,  ma^  be  sued  by  any  name 22t,  275 

Not  originally  served  on  joint  contracts,  may  be  suQimoned  after 

judgment  to  show  cause  why  judgment  should  not  bind  him.  223 
Offer  of,  to  liquidate  damages  conditionallyt  effect  of  refusal, 

etc 575,  576 

When  summoned  by  publication,  can  defend  before  or  after 

judgment;  exception,  divorce 220 

When  unknown  to  plaintiff,  served  with  notice  b)-  publication.  221 

Demnrrer : 

Answer  in  lieu  of,  when 241 

Demurrer 238,  246 

Filed,  when . 207 

Frivolous,  judgment  on 388 

Judgment  not  taken  by,  waived,  exception 242 

To  answer 225,  248 

To  complaint,  when 239 

Grounds  specified 240 

To  reply 250 

Depo(»lt: 

Filed  in  lieu  of  undertaking,  or  bail 209,  298,  311,  312,  552,  554 

Judge  may  punish  failure  to  obey  order  to  make 381 

Disabilities : 

Cumulative :^ 149 

•    In  favor  of  parties  claiming  land  for  improvements 486 

Kinds  of,  limitations  how  affected  by 148 

Not  available  unless  existing  when  right  of  action  accrued 169 

Persons  under,  actions  by,  limitation 163 

Several  co-existing,  limitation  attaches,  when ^ 170 

Disclaimer : 

Of  title  by  defendant —  577 

Discorery: 

Action  by,  abolished 579 


• 
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Section. 
EmbesKlement : 

Agent,  etc.,  arrested  in  action  for (2)  291 

Entry: 

•   On  real  property,  when  sufficient,  etc. 140,  145 

On  record — ^See  Superior  Court  Rules  i. 

Error: 

Or  defects  in  pleading,  immaterial,  not  regarded ^276 

Writs  of,  abolished !_-.* 544 

Escape: 

Action  for,  limitation 156 

Eridence : 

Book  accounts,  when  and  how  proved 591,  592 

Copy  of  judgment  of  court  from  register's  office -  428 

Of  parties,  rebutted 583 

Who  may  testify 580,  587,  590 

Exceptions : 

Upon  trial,  when  and  how  taken 412,  418 

See  Rules  of  the  Supreme  Court,  Rule  27. 

Executions^  generally : 

Advertisement,  personal  property,  sold  under 460 

Real  property  sold  under 456 

Bidders,  no  sale  for  lack  of,  officer  states  what 462 

Bond,  forthcoming,  of  property 463 

How  proceeded  on 465 

Surety  on,  furnished  with  list 464 

Confession  of  judgment  without  action 572 

Costs  on,,  paid  to  clerk,  penalty 472 

Counties  to  what  issued 443 

Deeds  under,  what  passes 443 

Dying  in,  debt  not  extinguished,  new  execution  against  property,  469 

Form  of 448 

In  action  to  recover  land  debt . 236 

Horses,  account  for  keeping,  etc.,  made  out  and  filed  by  officer,  467 

Allowance  for  keeping . 466 

Issues  from  what  court  and  to  what  counties  — 444 

Within  six  weeks,  etc 470 

Judgment  enforced  by - 441 

May  be  paid  before  issued 438 

Kinds  of j442 

Leave  to  issue,  how  obtained 437,  440 

Lien  of,  as  to  personal  property 448 

Married  woman,  against 443 

Person,  against,  in  what  cases 447 

Property  sold  under 450 

Real,  where  sold 443 

Equity  of  redemption  sold,  deed  to  show  what 451 

Return,  failure  to  make  due,  judgment  nisiy  etc 446 

Where  made . 444 

Noted  on  judgment  docket,  clerk  sends  copies , —  445 

Sale  days 454 

Hours  of,  under— « 459 
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Section. 

Of  land,  notice  served  on  defendants,  in  certain  cases  on 
governor 457 

Of  land,  under  private  acts  repealed 458 

Postponed  from  day  to  day,  how  long 455 

Selling  contrary  to  law,  penalty 461 

Suspended,  when 256,  549i  554,  561 

Bond  required 25^,549,  554 

Tested  and  returnable,  how 449 

Title  of  property  defective,  purchaser  sues  defendant  in 46S 

CIvAIM  FOR  IMPROVEMENTS,    BEFORE  ISSUING.         # 

Annual  value  of  land,  how  ascertained 474 

Not  applicable  to  actions  by  mortgagee  against  mortgagor 481 

Defendant  in  action  for  land,  files  petition  for;  in  meanwhile 

suspended 475 

Defendant  claiming  allowance,  plaintiff  may  have  his  estate  val- 
ued without  improvements 482 

Valuation,  how  made 483 

Defendant  evicted  by  better  title,  recovers  from  plaintiff 487 

Valuation  paid,  defendant  takes  premises 484 

Valuation  paid  into  court;  if  not,  land  sold;  defendant  not  bound 

for  deficiency—- 485 

Plaintiff  under  disability,  proceeds  of  sale  deemed  real  estate, 

and  disposed  of  by  court 486 

Plaintiff  claiming  a  life-estate  and  paying  defendant  allowance, 

recovers  of  remainderman 480 

Afler  offsetting  damages,  etc.,  and  allowance  for  improvements, 

verdict  for  balance 478 

Lien  of  such  balance 479 

Value  of  improvements,  how  estimated 476 

Defendant  not  liable  for  more  than  three  years'  value  of  land, 

unless  he  claims  improvements 475 

Rents  balanced  by  improvemenb? 477 

PROCEEDINGS  SUPPI.EMENTARY  TO 

Execution  returned  unsatisfied,  defendant  ordered  to  answer 

concerning  his  property ^^.(1)488 

Not  returned,  order  upon  affidavit;  contents  of (2)  488 

To  issue;  notwithstanding  defendant  ma  v  have  certain  prop- 
erty  — 1 —  (2)4^ 

Either  party  examined  as  witness (3)  488 

Not  excused  from   answenng,  because  it  may  cnminate,  nor 

because  of  fraud _- (5)  488 

Debtor  leaving  state,  or  concealing  himself,  when;  undertaking 

given. (4)488 

Transfer  of  property  forbidden,  when (6)  488 

Debtor  of  defendant  in  jud^^ment  pays  sheriff,  when 489 

Person  having  property  of  judgment  debtor,  or  owing  him,  upon 

•affidavit,  ordered  to  appear  and  answer 490 

Joint  debtors,  how  proceeded  against 490 

Witness  to  testify  as  on  trial  of  an  issue 491 

To  appear  before  referee;   compelled  to  answer;   examina- 
tion certified  to  judge 492,  493 

Property  not  exempt,  applied  to  payment  of,  exception 493 

Receivers  appointed  by  ^udge;  transfer  of  property  forbidden; 

other  creditors  having  instituted  supplementary  proceedings; 

notified;  one  receiver  appointed 494 
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Section. 

Clerk  of  the  superior  court  files  order  appointing^  receiver; 

receiver  provided  with  a  copy;  property  vested  in  receiver 

subject  to  control  of  judge 495 

Order  appointing  receiver  filed  before  he  is  vested  with  real 

property 496 

Property  claimed  by  a  third  party  or  debt  denied,  receiver  tries 

action 497 

Reference  may  be  ordered  by  judge,  referee  to  report 498 

Costs  allowed  judgment  creditor 499 

^  PROPERTY  SOI^D  UNDER 

Equity  of  redeniption (3)  450 

What  sheriff  sets  forth  in  deed 451 

Goods,  chattels,  etc *(i)  450 

Homestead,  for  obligations  contracted  for  its  purchase ---(3)  (4)  501 

•    I^easehold (2)  450 

Officer  prepares  deed 471 

Trust  estates.- --(4)  450 

Purchaser  holds  the  same  discharged  of  trust 452 

PROPERTY  EXEMPT  PROM  SAI^E  UNDER 

Growing  crops,  until  matured 453 

Debts,  etc.,  prior  to  25  February,  1867,  what  exempt (i)  501 

Since  25  February.  1867,  and  before  24  April,  1868 (2)  501 

Since  24  April,  1868,  and  before  i  May,  1877 (3)  501 

Since  i  May,  1877 (4)  501 

Appraisers  summoned  by  sheriff 502 

Duty  of •-- 503 

Make  return 504 

To  elect,  when 506 

Oath  and  fees  of 508 

Appraisal  or  assessment  set  aside  for  what,  final,  when 523 

Assessors  set  apart  personal  property,  and  make  return 512 

Costs,  how  taxed,  and  b^  whom  paid 510 

Of  re-assessment,  how  paid 521 

Defendant  to  elect  homestead,  etc 501-507 

Homestead,  what  included  in 509 

Set  off  upon  petition ' 511 

Levy  made  on  excess,  form 505 

Officer  making  levy,  refusing,  etc. >  to  lay  off  homestead 516 

Appraiser  or  assessor  conspiring  with  debtor 517 

With  creditor _ 518 

Objections  to  homestead,  when,  where  and  by  whom  taken  519,  520 

Objector  to  give  undertaking 522 

Personal  property,  how  appraised;  return,  how  made 507 

Person  entitled  to  homestead  dying,  who  entitled 514 

Petition  filed  and  advertisement  made 515 

Register  to  endorse  on  return  its  date,  and  to  register  the  same.  513 
Returns  of  homestead  allotments,  etc.,  decided  by  court;  clerk 

to  file  with  register,  etc 524 

Forms  in  homestead  proceedings 524 

See  Supreme  Court  Rules,  Rules  50,  51. 

Execntora  and  admtnistratora : 

New  action  may  be  commenced  by  executor  within  one  year 
after  nonsuit, Reversal  or  arrest  of  judgment 166 

Action  may  be  brought  to  term,  judge  to  order  account  and  grant 
other  relief 215 
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Section. 

Executor,  administrator  or  trustee  of  express  trust:  may  bring 

without  joining  cestui  que  trust 179 

Limitation  on  bond  of  executor,  etc.,  six  years 154 

Against  sureties  on  bond  of  executor,  three  years . —  155- 

Creditor,  against  personal  or  real  representative,  seven  years  153* 
Action  by  creditor  on  whom  personal  notice  has  been  served, 

one  year  after  service  of  such  notice 156 

Exemptions : 

Arrest 291 

From  execution 501-524 

See  Execution. 

Fact:    . 

Issues  of 391-393 

How  and  where  tried 394,  398 

Judge  not  to  express  an  opinion  as  to _ 413 

Questions  of,  how  tried 135,  417 

False  imprisonment: 

Action  for,  limitation 156 

Fee: 

Homestead,  construed  by  supreme  court  not  to  be  in (4)  501 

Fees: 

Action  for,  limitation 155 

Receivers ^ (4)  379 

Referee 533 

Feigned  Issues : 

Abolished 1  135 

Forms : 

To  lay  oflF  exempted  property 524 

Franeblse: 

Claimed  by  several,  one  action  brought 614 

Usurpation  of,  penalty 615 

Frand : 

Action  for,  limitation (9)  155 

Garnishee : 

Confessing  articles  in  his  possession,  articles  to  be  valued;  judg- 
ment for  the  same 367 

Declaring  debt  due,  or  property  deliverable'  at  a  future  day, 

what  done 368 

Failing  to  appear,  proceedings  against 365 

Judgment  against 364,  368,  370 

Statmg  articles  deposited  with  him,  exonerated  by  delivery 367 

Who,  and  how  summoned 364 

Grand  Jury : 

How  drawn 404 

Grantee : 

Of  real  property,  may  sue  in  his  own  name 177 
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Section. 
Guardlao  and  ward : 

Ad  litem f  how,  when  and  by  whom  appointed i8i 

Infants,  etc.,  sue  by  guardian  or  next  friend i8o 

Defend  by  guardian,  or  guardian  ad  litem i8i 

See  Superior  Court  Rule  17. 

Heir: 

Commences  new  action  within  one  year  after  nonsuit,  etc.-.i—  166 

Homestead : 

See  Execution,  property  exempt  from  sale 501,  524 

Houses: 

Broken  open  in  claim  and  delivery,  when 329 

Hnsbaiid  and  wife : 

Witnesses,  but  cannot  disclose  confidential  communications...  588 

Idiots : 

Defend  by  guardian  ad  litem 181 

Sue  by  guardian  or  next  friend 180 

See  Guardian  and  Ward. 

ImproTements : 

Claim  for,  by  defendant  — - 473,  487 

See  Executions. 

Inebriates: 

Defend  by  guardian  a^^ ///^w 181 

Sue  by  guardian  or  next  friend 180 

See  Guardian  and  Ward. 

Infants : 

Costs  against,  how  paid i 535 

Defend  by  guardian  ad  litem 181 

Judgment  against,  validated 387 

Petitioning,  judgment  to  be  approved  by  judge 285 

Sue  by  guardian  or  next  friend 180 

In  forma  pauperis : 

Appeal  in _ _._ — 553 

Defence 237 

Suit 210,  212 

Information : 

Action  upon,  by  attorney  general,  when 607 

Injunction : 

Allowed  after  answer  only  upon  notice 340 

In  what  cases 338 

Answer  verified,  effect  of  affidavit 344 

Application  to  modify  or  vacate,  how  made 344,  345 

Copy  of  affidavit  served  with 339 

Corporations  not  suspended  by,  unless  undertaking  given 343 

Damages,  how  ascertained 341,  343 

Granted,  at  what  time --  339 

By  whom 335 

Issued  upon  affidavit 339 
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Section. 

Order  to  show  cause,  restraint  meanwhile 542 

Provisional  remedy  by,  abolished;  by  oider,  instituted 354 

Railroads,  against 334 

•    Restraining  order  may  be  issued  after  answer 340 

Not  to  issue  for  more  than   twenty  days,  continues  till 

vacated 346 

Returnable  before  whom 336 

By  written  agreement,  before  whom 337 

Stay  of,  not  counted  in  bar  of  action 167 

Taxes,  against 334 

Undertaking  before  issuing  order 341 

Without  notice,  modified  or  vacated  on  notice 344 

Insane,  deemed  to  have  pleaded . 136 

InspeclioD ; 

Of  books,  papers,  etc.,  how  obtained __  578 

Instractlons : 

Judge  to  put  in  writing  when  requested 414 

Prayers  for,  to  be  in  writing- 415 

Interest : 

Computed  and  allowed,  how 529,  530 

Contracts  bearing ._. 530 

Judgment  by  default,  clerk  to  compute 531 

iDterpleader : 

Order  of,  when 189 

Issues: 

Action  to  recover  land  debt,  submitted  to  jury - 239 

Arise,  how _ _. _ 391,  393 

Kinds  of 391 

Criminal,  first  tried 403 

Offset,  arises  upon  what 39^ 

When  tried 400 

Trial  by  jury  waived,  how  waived  in  superior  court- 416 

Before   clerk,  transferred  to  superior  court,   no  undertaking 

required _ 252,  256 

F'eigned,  abolished,  substitute 135 

Of  law,  arises  upon  what 392 

How  tried 398 

Before  clerk,  appeal  - 256 

And  fact,  issue  of  law  tried  first 394 

Aud  fact  triable  at  term  next  after  appearance  -. 208 

Made  up,  how  and  by  whom 395 

Prolixity  of,  avoided,  framed  concisely 396 

Trial  of — 397,  403 

Postponed,  when  and  how 401,  402 

Tried  by  whom ^ 398,  399 

See  Supreme  Court  Rules,  Rule  44. 
See  Superior  Court  Rule  7. 

Joinder  of  causes  of  action : 

In  complaint 267 


INDEX.  745 

SECTION. 

Joint  contract: 

Parties  not  summoned  in  action  on,  summoned  after  judgment.  223 
Suit,  how  brought  on — 187 

Joint  and  screral  debtors  and  partners: 

Summons,  how  served,  etc. 222 

How  plaintiff  may  proceed 222 

Judge: 

Appeal  from  clerk,  decided  by,  when 255 

Duty  of,  an  appeal  from 418 

Facts,  not  to  express  an  opinion  upon 413 

Instructions  to  be  put  in  writing,  when 414 

Judgments,  etc.,  signed  by  what 432 

Law  to  be  explained  by 413 

Reference,  when  compulsorily  ordered  by 421 

Reviews  order  relating  to  infant  petitioners 285 

Signature  to  judgment,  etc.,  when  required 288 

Judgment : 

In  action  for  recovery  of  personal  property 431 

Appealed  from  how  secured 435 

Appellate  court  may  render,  against  sureties  on  appeal  bond.--  563 

In  attachment,  how  satisfied 370 

Confession  of,  without  action 570-572 

Confession  of,  for  debt  due  on  contingent  liability 570 

Verified  statement  of  debt  signed  and  filed 571 

Execution  thereon,  how  enforced 572 

In   controversy  without  action,    how   enforced  and  appealed 

from - —  -568,  569 

Conveyance  of  title,  when 426 

Copy  of,  evidence,  when '. - -  428 

Costs,  how  inserted  in •- , 532 

When  plaintiffs  bound,  for 543 

When  and  how  sureties  of  prosecution  bound  for 543 

Damages,  rate  of 430 

By  default  final -1- 385 

By  default  and  inquiry *. —  386 

Inquiry,  when  and  how  executed 386 

On  demurrer,  answer  or  reply  when  frivolous.-- 388 

Deposit  in  lieu  of  bail  applied  to  payment  of-- 312 

Docketed,  when,  where,  how,  lien  of - 435 

To  bear  date  of  first  day  of  term 433 

Dormant,  leave  to  issue  execution  on. 440 

Draws  interest,  how  computed  and  entered 529-531 

Enforced  and  appealed  from,  how 569 

For  excess  over  aefendant's  counterclaim (2)  385 

Execution  to  enforce 441 

For  failure  to  make  due  returns,  how  given 446 

Of  forfeiture  against  corporation 617 

Form  of,  in  action  for  purchase-money  of  land —  236 

Against  garnishee --  364 

Of  justice  of  the  peace,  limitation  seven  years 153 

All  others,  ten  years 152 

How  and  when  docketed — --  389 

Kinds  of 384 

Final _.- .- -  384 

Interlocutory 384 
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Sbction. 

Manner  of  entry 424 

Of  pleading : 262 

Against  married  women,  how  collected 424 

Motion  for,  on  answer , 249 

New  action  commenced  within  one  year  after  reversal,  etc 166 

iViwt  against  clerk,  when 445 

Against  sheriff  or  other  officer,  when 446 

Non-residents,  time  for  enforcing,  against 162 

Paid  by  party  before  execution,  clerk  to  dfl  what 438 

Parties  not  served  with  summons,  bond,  how 223 

Bond  by,  may  answer  or  defend . 224 

Proceedings  on,  when  issue  of  law  determined '. 419 

Real  property,  in  action  for,  defendant  failing  to  give  bond 390 

Regarded  as  a  deed,  when,  and  registered 427,  429 

Relief  to  be  granted  in 425 

Roll,  in  action  against  corporation,  filed  where 620 

Roll,  how  made  up 434 

Signed  by  what  judge 452 

Special  proceeding,  when  judge  to  sign 288 

For  sum  admitted  due 382 

In  supreme  court,  how  a  lien 436 

Transcript  of 436 

Trial  by  court,  how  given 417 

For  usurpation  of  office 610,  611,  615 

In  waste 1 624,  629 

See  Supreme  Court  Rules,  Rule  49. 

See  Superior  Court  Rules  8,  9,  10,  15. 

Jarisdiction : 

Clerks  of  superior  court 251 

Jarors: 

Competency  of,"  decided  by  court 405 

Defaulting,  fined  .- 405 

Names  called  before  impaneling 406 

Sworn  in  civil  cases 405 

Jary : 

Challenges  to 405 

Drawn  how,  sworn  in  civil  cases 405 

Damages  assessed  by 411 

Grand  jury,  how  drawn  and  who  compose  it 404 

Issues  of  fact  tried  by,  unless  waived--- 398 

Or  referred 403 

Special  finding,  when 409 

To  control  general  verdict 410 

Verdict  of,  general  or  special 409 

Waived,  how 416 

Justices  of  the  peace : 

Appeal  to  superior  court,  effect 565 

Recordari  from,  superior  court  may  compel  plaintiff  to  secure 

costs 564 

When  plaintiff  liable  to  costs  of  appeal 566 

Attachment,  affidavit  for,  to  be  filed  with 355 

Garnishee  in,  how  summoned 364 

Garnishee,  judgment  against 364 
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Section. 

Property  replevied  before  sale 361 

Property,  perishable,  when  sold  under 360 

Person  replevying  to  give  undertaking _>-  361 

Publication  of  warrant  and  summons 352 

Undertaking  not  affected  by  irregularities 358 

Vessel,  when  sold  under 360 

Warrant  in,  directed  to  whom,  contents 357 

Warrant  in,  executed,  how 359 

Warrant  in,  levied  on  land,  what  to  do— ■_ 354 

Warrant  in,  to  be  published 350 

How  published 352 

Warrant  in  undertaking,  how  conditioned 356 

In  claim  and  delivery,  to  try  title  to  property 331 

When  plaintiff  liable  to  costs,  though  recovering  in  the  superior 

court 566 

Judgments,  by  what  chapter  governed 389 

Limitation  of  judgment— 153 

See  Supenor  Court  Rules  10,  14,  24. 

Landlord: 

Joined,  in  action  to  recover  real  property,  as  defendant 184 

Land: 

Private  acts  authorizing  sale  of,  repealed . 458 

Sold  under  execution,  how 454,  457 

Law: 

Issue  of .. -—391,  392 

Judge  to  explain  to  jury 413 

Leare: 

To  bring  action  to  annul  corporation,  how  obtained 606 

To  issue  execution  upon  dormant  judgment 440 

Libel: 

Limitation,  action  for 156 

How  stated  in  complaint 265 

Answer,  what  to  contain , 266 

License: 

Application  for,  to  practice  law^  Supreme  Court  Rules  i,  2,  3. 

Lien: 

Of  claim  for  improvement 479 

Of  docketed  judgment 435 

Execution  against  personal  property 448 

Of  judgment  of  supreme  court 436 

Limitation  of  actions: 

CONCERNING  RBAI,  PROPERTY. 

Action   not  brought   unless  plaintiff  is  seized  within  twenty 

years;  exceptions 143 

Adverse  possession  seven  years  under  color,  effect 141 

Adverse  possession  twenty  years  under  metes  and  bounds,  effect  144 

Applicable  to  actions  by  the  state 159 

To  what  causes  of  action  — 136 

Availed  of  by  answer 138 
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Section. 

Disabilities  cumulative 149 

Persons  under 148 

Entry  not  valid  unless  action  brought  in  one  year  after 145 

Foreclosure  of  mortgage,  ten  years- .: 152 

Injury  to  incorporeal  hereditament,  six  years 154 

Nonsuit,  proviso  in  case  of 142 

Possession  30  years,  or  21  years  under  color,  bars  the  state 139 

When  presumed 146 

Property  sold  for  taxes (10)  155 

Railroads,  etc.,  not  barred  of  certain  real  property 150 

Real  estate,  when  state  will  not  sue 139 

Redemption  of  mortgage,  ten  years 152 

Tenant's  possession  for  twenty  years  is  that  of  landlord 147 

Time,  when  not  counted 137 

OTHER  THAN  FOR  REAI,  PROPERTY. 

Account  current,  when,  begins  to  run 

Against  defendant  out  of  state 

Against  sh^fF,  etc.,  for  trespass  under  color  of  office (i) 

By  alien 

Applies  to  actions  by  the  state 

Assault,  one  year (3) 

Battery,  one  year (3) 

Availed  of  by  answer 

Bail,  three  years (7) 

Bond  of  executor,  etc.,  six  years  afler  auditing  final  account  (i) 

Contracts,  express  or  implied,  three  years,  exceptions (i) 

Under  seal  against  principal,  ten  years (2) 

Under  seal  against  surety,  three  years 

Against  counties,  cities  and  towns 


Creditor  against  personal,  or  real  representative,  seven  years  (2) 

--"(5) 


Criminal  conversation,  three  years 

Death  of  person  entitled  to  action  before  time  expires 

Effect  of  claim  filed  with  personal  representative 

For  escape,  against  officer,  one  year (4) 

False  imprisonment,  one  year (3) 

Fraud  or  mistake,  three  years (9) 

Injury  to  persons  or  rights  not  arising  on  contracts,  three  years  (5) 
Judgment  of  any  court  of  the  state  or  U.  S.,  ten  years (i) 

Of  justice  of  the  p6ace,  seven  years — (1) 

Legacies,  action  for i 

Liability  by  statute  other  than  penalty,  three  years (2) 

Libel,  one  year (3) 

Purchaser  of  realty  from  heir 

Official  bond,  six  years (i) 

By  persons  under  disability,  exceptions 

Right-of-way  of  railroad 

Slander,  six  months 

Specific  recovery  of  goods  or  chattels,  three  years —  1 (4) 

Statute  for  penalty,  etc.,  one  year (2) 

Sureties  on  bond  of  executors,  etc.,  three  years.- (6) 

Taking,  etc.,  goods  and  chattels,  three  years (4) 

Trespass  upon  real  property,  three  years (3) 

Usury,  penalty  for 

SPECIAI^. 

Acknowledgment  of  partner  or  obligor  repels  statute 171 


60 
62 
56 
65 
59 
56 
56 
38 
55 
54 
55 
52 
55 
55 
53 
55 
64 
64 
56 
56 
55 
55 
52 
53 
55 
55 
56 

55 
54 

63 
56 

57 
55 
56 
55 
55 
55 
55 
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Section. 

Action  against  directors,   etc.,  of  moneyed  corporations  not 
affected  by 175 

Against  personal    representative    by    creditor    personally 
served  with  notice,  one  year 156 

Against  stockholders  in  old  banks,  barred 176 

To  enforce  payment  of  bills,  etc.,  issued  by  corporations  —  174 

Cities  and  towns  not  barred (a)  150 

Claims  against  counties  and  towns,  two  years 155 

Damages  for  death  caused  by  negligence,  one  year.-- 156 

Fees  due  oflRcers,  three  years (8)  155 

Insurance,  right  of  action 156 

Joint  tenants  of  personal  property,  bar  of 173 

Nonsuit,  etc.,  new  action  in  one  year 166 

Payment  repels  statute 172 

Personal  representative  compelled  to  plead  statute 137 

Promise  in  writing  repels  statute 172 

Relief  not  otherwise  provided  for  ten  years 158 

Several  disabilities  co-existing,  all  removed 170 

Disability,  when  bar  of 169 

Tenants  in  common  of  personal  property,  when  some  barred, 

others  not >_.  173 

Time  during  controversy  over  probate  of  wills,  etc.,  not  counted  168 

Of  injunction  or  statutory  prohibition  not  counted 169 

Year*s  provisions,  action  for 156 

Lis  pendens : 

Notice  of 229 

Lost  deedSf  papers  and  wills : 

Copy  used 600 

Lnnaties : 

Defend  by^ardian  cd  litem 181 

Sue  by  guardian  or  next  friend 180 

Mandamns : 

Application  for  writ  of --  622 

Manner  of  issuing  summons 623 

Married  woman : 

Action  by  and  against 178  "''^' 

Execution  against,  what  to  be  sold 443 

Judgment  against  or  for,  how  collected 424 

Merger : 

Of  actions.. 131 

Misjoinder  of  causes  of  action : 

Demurrer  for 239 

Demurrer  sustained,  judge  may  order  action  to  be  divided 272 

Mistake : 

Action  for,  limitation — (9)  155 

Relief  in  cases  of 274 

Money : 

Bills  or  evidences  of  debt  issued  as,  by  corporations,  not  affected 
by  statute  of  limitations 174 


•f^' 
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SKcnox. 
mortgage  I 

I/itnitation  of  action  of  foreclosure,  etc —  152 

Service  of  notice,  how  made  on  unknown  defendant  in  actions 
of  foreclosure 221 

Motion : 

Decision  of,  by  judge (6)  594 

For  judgment  on  answer 249 

Made,  how  and  where 594 

Notice  of 595 

Time  of  service 595 

See  Supreme  Court  Rules,  Rule  45. 
See  Superior  Court  Rules,  Rule  5. 

Neglect : 

Excusable,  relief  in  cases  of 274 

Negligence,  contributory,  how  pleaded.-^ {2)  243 

New  trial: 

Motion  for,  where  recorded 412 

Party  may  appeal  from  order  granting  or  refusing 54S 

Next  friend : 

Infants,  idiots,  lunatics  and  inebriates,  to  sue  by 180 

See  Superior  Court  Rules,  16. 

Non-resident: 

Action  against,  limitation 162 

Summons,  how  served (2)  218 

Nonsnit : 

Limitation  in  case  of 166 

New  action  in  one  year  after 142 

When  defendant  entitled  to  judgment  of •- 238,  282 

Notice : 

To  defendant  with  summons  when  no  personal  claim  is  made, 

form  of *— 216 

Oflispendens 229 

Of  motion,  and  time  of  service 595 

Service  of 597 

How  proved 22S 

Nuisance : 

Injury,  remediable  by  action 630 

Judgment  in  action 630 

Office: 

Action  to  try  title  to 616 

Triable  at  return  term 616 

Usurpation  of,  action  for 609 

Complaint  and  arrest  of  defendant 609 

Usurping,  penalty 612,  615 

When  several  claim,  one  action  to  try  title  of  all 614 

Officers: 

Books  and  papers,  to  turn  over  to  successor,  penalty 612 


v' 


INDEX.  751 

Section. 
Official  tNind : 

Action  on,  where  brought 193 

Limitation  of  action  on 154 

Opinf  ons : 

Judge  does  not  express,  on  matters  of  fact —  413 

Order  of  basineM: - - 394,  616 

See  Superior  Court  Rules,  28. 

Orders: 

Definition  of 594 

Before  issuing  injunction,  restraining  party 342 

Made  out  of  court,  how  vacated  or  modified 546 

Restraining,  against  corporation 619 

May  be  issued  after  answer 340 

Not  to  issue  for  more  than  twenty  days,  continuous  till 
vacated 346 

PartleiilArs: 

Bill  of,  when  required  in  pleading 259 

Parties: 

• 

Book  accounts,  how  proved  by —  591 

Designation  of 134 

Examined  when,  and  when  not 590 

At  or  before  trial.--    580,  581 

Parties  new,  made  before  clerk (1)188 

Real,  to  bring  action z. 177 

Refusal  of,  to  testify,  effect 584 

Severally  liable  may  be  jointly  or  severally  sued 186,  187 

Testimony  of,  rebutted 583 

In  new  matter,  may  be  rebutted 585 

United  in  interest  must  be  joined  in  suit;  when  one  may  sue  for 

all 185 

Who  may  be  plaintiffs 183,  184 

Who  may  be  defendants 184 

Partners : 

Acknowledgment,  etc.,  of  one,  after  dissolution  does  not  bind 
others 171 

Pauper : 

Appeal - _.  553 

Counsel  assigned 211 

Costs  not  recoverable  against 212 

Suit,  how  brought 210,  212 

Payment : 

Effect  of,  to  bar  statute  of  limitations 172 

Of  money  ordered,  when 382 

Penai  snits: 

Limitation  of  action (2)  156 

Penalties: 

Against  directors,  etc.,  recovered  in  3  years,  after  discovery  of 
facts 175 
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Section. 
Perlflhable  property : 

May  be  sold,  when 360,  554 

PersoD : 

Execution,  against  the 1 447 

Petition : 

Judge  to  approve,  infants  joining  in 286 

Parties  asking  same  relief  by 284 

Summary  hearing  of,  by  clerk 285 

To  rehear,  see  Supreme  Court  Rules,  Rules  52-54. 

Plaintiflr: 

Costs,  when  allowed  to 525 

Failing  to  file  complaint,  nonsuited 238,  282 

To  give  surety  for  delivery  of  property 324 

Who  joined  as 183,  184 

Pleadings : 

Amendment  of 261,272,273,  274 

Bill  of  particulars  required  in 259 

Conditions  precedent,  how  stated 263 

Construed  liberally 260 

Defendant  unknown,  sued  by  any  name 275 

Failure  of  proof  in 271 

Forms  of 231 

Immaterial  errors,  etc.,  in,  not  regarded >_  276 

Instrument  for  payment  of  money  only,  how  set  forth 263 

Irrelevant  or  redundant,  indefinite  or  uncertain 261 

Items  of  account  not  stated  in 259 

Copy  of,  account  furnished  adverse  party  on  demand 259 

Verified  when * 259 

Private  statutes,  how  pleaded 264 

Relating  to  judgment — '. 262 

Subscribed  and  verified 257 

Supplemental 277 

Time  for  filing  enlarged  .-- 283 

Variance  in 269-271 

Verified  how 226,  258 

See  Supreme  Court  Rules,  Rules  23,  24,  25,  26. 

See  Superior  Court  Rules,  Rule  26. 

Plnrles  sammons : 

When  issued 205 

Posse  comitatns : 

Sheriff"  or  other  officer  may  call  to  his  aid,  when 329 

Possession  t 

Seven  years  adverse^  under  color,  bars  whom 141 

Twenty  years  adverse,  under  metes  and  bounds,  gives  title 144 

Thirty  years  bars  state,  or  twenty-one  years  under  color 139 

And  claimant  under  it —  140 

Railroads,  etc.,  not  barred  by 150 

Of  tenant,  deemed  that  of  landlord 147 

When  presumed 146 
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Section. 
Proeeedlugs ; 

Supplementary  to  execution .- 488.500 

Process: 

Return  made  by  sheriflF — 598 

By  coroner r — - 598 

How  served 217 

Served  by  publication,  in  what  cases.- 218,  350 

ProhibltioD: 

Statutory,  time  of,  not  counted  tp  bar  action _—  .  .-   167 

Promise : 

To  pay  in  writing,  repels  limitation .-_  172 

Propertj: 

RBAL. 

Action  by  the  state,  when  barred _.   139 

May  be  brought  twelve  months  after  nonsuit,  etc 142 

Causes  of  action  concerning,  may  be  joined .  267 

Defendant  to  file  bond  in  action  for  recovery  of _.  237 

Exemptions -501-524 

Forfeited  to  the  state,  action  brought  in  the  superior  court 621 

Grantee  of,  may  sue  in  his  own  name 177 

Judgment  for  plaintiff  inaction  for,  when  undertaking  not  filed  390 
Landlord  and  tenant  may  be  joined  as  defendants  in  action  to 

recover ^ 184 

Possession  of,  for  thirty  years  bars  the  state 139 

For  twenty-one  years  Mrith  color  bars  state 140 

For  seven  years  under  color  bars,  whom 141 

Of,  ratified  and  confirme<l 140 

Sold  under  execution^  when  and  how : .454-462 

Trespass  upon,  defendant  may  disclaim  title  and  plead  in  bar..  577 

PBRSONAI, 

Exemptions , 501-524 

Forfeited  to  state,  actions  brought  in  the  superior  court _-.  621 

Sold  under  attachment,  when ._. 360 

In  trust,  judge  may  order  to  be  deposited  Or  delivered 380 

Pablicatlon  t 

.  In  attachment 350,  352 

Of  summons,  in  what  cases -. 218 

Manner  of 219,221,  227 

Parchaser: 

Of  property  at  execution  sale,  title  defective,  may  sue  defend- 
ant in  execution 468 

QnestloDs : 

Of  fact,  how  tried 135,  417 

Quo  warranto  x 

Trial  in,  expedited 616 

Writ  of,  abolished _  603 

Real  parly : 

In  interest  to  bring  action 177 

48 
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Section. 
Reeelrere : 

Appointed  to  settle  affairs  of  corporations,  powers 379 

By  whom  and  when 379 

Fees  of _ <4)  379 

Removal  by  judge 380 

In  supplementary  proceedings,  how  and  when  appointed 494 

Vested  with  property,  when 495 

Order  filed,  where    ._    496 

When  to  bring  action 407 

Trustees  to  deposit  or  deliver  property 380 

How  punished 381 

Undertaking  of — -. .- 383 

Reeordarl : 

Writ  of;  bond  for  costs __ 545 

From  judgment  of  justice  of  peace,  court  may  compel  plaintiff 
to  secure  costs -- -_ -_ 564 

See  Superior  Court  Rule  14. 

Beferee: 

Appointed  to  take  affidavit,  when --(SX  594» 

Fees  of 533 

Powers  of 599 

How  chosen,  who,  report 423 

Find  law  and  facts  separately r- 422 

Report,  exceptions;  reviewed,  how   _-. i—  422 

When  a  special  verdict 422 

In  supplementary  proceedings,  witness  compelled  to  answer...  492 

Beference : 

Of  all  issues,  when .- 398,  399,  420,  498 

Compulsory,  or  by  consent,  when 420,  421 

Relator: 

Private,  leave,  when  granted  to,  by  attorney  general,  to  bring 
action --.   --   --  608 

When  judgment  in  favor  of,  against  person  usurping  office  611 

Relief : 

In  case  of  mistake,  surprise,  etc. 274 

What,  granted  plaintiff,  when  no  answer  is  filed 425 

Remedies : 

Actions,  special  proceedings 125-127 

Not  merged 131 

RemoTal : 

Of  causes  from  one  county  to  another 195-198 

Replf : 

To  answer 208,225,  248 

Demurrer  to 250 

Frivolous,  judgment  on -.-- -- 388 

Reports: 

Of  commissioners,  how  set  aside 2S9 

Defects  in,  how  cured 289 


Restltotlon : 
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SSCTION. 


Appellate  court  may  order 563 

To  defendant  in  certain  cases 220 

Restraittiiig  order: 

Against  corporations 619 

Before  issuing  injunction 342 

Granted  after  answer    — .   340 

Made  out  of  court,  how  vacated  or  modified -  --344,  54^ 

What  judge  to  grant 335 

Before  whom  returnable 336 

Sigrht-of-way : 

How  obtained  by  railroad  companies 150 

Roles  of  the  supreme  eoort: 

Applicants  for  license,  Rules  1-3, 

When  examined,  i. 

Requirements,  2.  • 

Deposit,  3. 
Appeals,  when  heard,  Rules  4-14. 

Docketing,  4. 

When  heard,  5. 

In  criminal  actions,  6. 
«  Call  of  each  judicial  district,  7. 

Bnd  of  docket,  8. 

Call  of  docket,  9. 

Submission  on  printed  argument,  10. 

If  orally  argued,  11. 

If  brief  filed  by  either  party,  12. 

Cases  heard  out  of  their  oraer,  13. 

Cases  heard  together,  14. 
When  dismissed.  Rules  15-18. 

If  appeal  not  prosecuted,  15. 

Motion  to  dismiss,  16. 

Dismissed  by  appellee,  17. 

When  appeals  dismissed,  reinstated,  18. 
Transcripts,  Rules  19-22. 

The  record,  19(1). 

Pages  numbered,  19  (2). 

Index,  19  (3). 

Insufficient  transcript,  20. 

Marginal  references,  21. 

Unnecessary  records,  22. 
Pleadings,  Rules  23-26. 

Memoranda  of  pleadings,  23. 

Assigning  two  or  more  causes  of  action,  24. 

When  scandalous,  25. 

Amendments,  26. 
Exceptions,  Rule  27. 
Printing  records,  Rules  28-32. 

What  to  be  printed,  28. 

How  designated,  29. 

If  not  printed,  30. 

Costs  of  printing,  31. 

If  record  insufficiently  printed,  32. 
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Argument,  Rules  33-40. 

Oral  argument,  33. 

Printed  argument  or  briefs,  34. 

Copies  of  briefs  to  be  furnished,  35. 

Brief  of  appellee,  36. 

Costs  of  bnefs,  37. 

Re-argument,  38. 

Agreement  of  counsel,  39. 

Entry  of  appearance,  40. 
Certiorari  and  supersedeas^  Rules  41-43. 

When  applied  for,  41. 

How  applied  for,  42. 

Notice  of,  43. 
Additional  issues.  Rule  44. 
Motions,  Rule  45. 
Abatement  and  revivor,  Rules  46-47. 

Death  of  party,  46. 

When  appeal  abates,  47. 
Opinions,  Rule  48. 
Judgment  docket.  Rule  49. 
Execution,  Rules  50-51. 

Teste  of,  50. 

Issue  and  return  of,  51. 
Petition  to  rehear.  Rules  52-54. 

When  filed,  52. 

What  to  contain,  53. 

Notice  of,  54. 
Clerks  and  commissioners,  Rules  55-56. 

Report  in  hand  of,  55. 

Report  recorded,  56. 
Books,  Rule  57. 
Clerk,  minute  book,  Rule  58. 
Librarian,  reports  by,  Rule  59. 

BaleB  of  the  saperior  eoart : 

Entries  on  record,  Rule  i. 

Suretjr  on  prosecution  and  bail  bond.  Rule  2. 

Opening  and  conclusion.  Rule  3. 

Examinations  of  witness.  Rule  4. 

Motion  for  continuance,  Rule  5. 

Decision  of  right  to  conclude  not  appealable,  Rule  6. 

Issues,  Rule  7. 

Judgments,  Rule  8. 

Transcripts  of  judgments.  Rule  9. 

Docketing  magistrate's  judgment,  Rule  10. 

Transcript  on  appeal  to  supreme  court,  Rule  11. 

Transcript  on  appeal,  when  sent  up,  Rule  12. 

Reports  of  clerks  and  commissioners,  Rule  13. 

Recordari^  Rule  14. 

Judgment,  when  to  rec^uire  bonds  to  be  filed,  Rule  15. 

Next  friend,  how  appointed.  Rule  16. 

Guardian  ad  liiem^  how  appointed,  Rule  17. 

Cases  put  at  foot  of  docket,  Rule  18. 

When  opinion  is  certified.  Rule  19. 

Calendar,  Rule  20. 

Cases  set  for  a  day  certain,  Rule  21. 

Calendar  under  control  of  court,  Rule  22.  ' 

Non-jury  cases.  Rule  23.  j 
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Appeals  from  justices  of  the  peace,  Rule  24. 

On  consent  continuance,  judgment  for  costs,  Rule  25. 

Time  to  file  pleadings,  how  computed,  Rule  26. 

Counsel  not  sent  for,  Rule  27. 

Criminal  dockets.  Rule  28. 

Civil  and  criminal  dockets,  what  to  contain.  Rule  29. 

Books,  Rule  30. 

Section. 
Sale: 

Days  of,  under  execution - 454 

Hours  of,  under  execution . 459 

Under  execution,  how  advertised 456 

Postponed,  how  long 455 

Of  personal  property,  under  execution 460 

Mre  Fftfias: 

Writ  of,  abolished 603 

Seal: 

Attached  by  clerks,  when 442 

Seeorlty: 

Defendant  to  give,  when 237,  326 

For  costs  on  appeal  and  to  stay  execution - -552,  554 

Shares: 

In  corporations,  may  be  attached 362 

Sheriff: 

Actions  against,  for  trespass  under  color  of  office  limitation 156 

Allowance  for  keeping  horses 466,  467 

Appraisers,  etc.,  to  lay  off  homestead,  summoned  by 502 

Levy  made  on  excess « 502 

Bail  liable  to,  when 315 

In  claim  and  delivery,  liable  for  insufficiency  of  undertaking.-  325 

How  to  keep  the  property— -  ._  -. 330 

Duty,  when  property  claimed  by  third  person 331 

To  take  property  concealed  in  buildings  or  on  the  person..  329 

Responsible  for  defendant's  sureties  __ 327 

Defendant  in  attachment  recovering  of  plaintiff,  proceedings..  372 

Deposit  in  lieu  of  bail,  to  be  paid  into  court,  liability 310 

Forthcoming  bond  to  be  taken  by 463 

Liability  for  failing  to  serve  summons -.  202 

Liable  as  bail,  when 313,  314 

Order  of  arrest,  how  served  by.- 296,  297 

Process,  how  served  and  returned  by 508 

Property  ordered  to  be  deposited,  to  take  charge  of 381 

Return  to  be  made  by,  of  affidavits  and  undertakings  .- _  333 

Of  attachment  and  of  his  proceedings _  376 

Returning  "  no  sale'*  for  want  of  bidders,  what  to  state,  penalty  462 
Sale  by,  of  real  property  under  execution,  to  notify  defendant-.  457 
Supplementary  proceedings,  judgment  debtor  ic ay  pay  sheriff..  489 

Slander: 

Limitation  of  action  for 157 

How  stated  in  complaint 2i55 

Answer  to 266 
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Section. 
Speeial  proceedings : 

Clerk  to  hear  summarily,  'when 285 

Code  of  Civil  Procedure  applicable —  278 

Commencement  of,  by  petition,  when 284,  287 

Complaint,  when  filed 281 

Failure  to  file 28a 

Costs  in.--,. 541 

Definition  of 127 
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Statute  of  linitatlonst 
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General  provisions  of 161-176 

See  Limitations  op  Actions. 

Stoekholders: 
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Saperseiieas: 

Writ  of,  undertaking 545 
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Trial:    ' 
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The  practical  common  sense  of  the  age  has  swept  away, 
in  a  large  majority  of  English-speaking  States  and  govern- 
ments, the  absurd  and  highly  technical  system  of  pleading 
and  practice  formerly  in  vogue.  In  1868  this  reform  was 
enacted  in  North  Carolina  and  placed  in  the  organic  law. 
In  consequence  of  the  Constitutional  requirement,  the  Code 
of  Civil  Procedure  was  enacted  the  same  year  and  has 
endured,  with  slight  change,  as  we  have  it  to-day.  From 
that  date,  the  time  formerly  wasted  bv  the  Profession  and 
by  law  students  on  technical  and  ingenious  works  on  plead- 
ings, such  as  Stephens,  Chitty,  Tidd,  and  the  like,  have  been 
economized  for  a  study  of  useful  principles  of  law,  save  by 
those  curious  to  delve  in  the  most  useless  waste  and  ashes 
of  the  past.  The  directions  for  the  pleader  and  practitioner 
to  follow  are  made  plain  and  simple,  and  are  compacted  in 
one  brief  chapter  of  The  Code  for  his  ready  reference.  He 
need  look  no  further  in  any  case  than  that  chapter  and  the 
decisions  of  our  Court  upon  it. 

This  Supplement  contains  the  changes  which  have  been 
made  in  the  Code  of  Civil  Procedure  by  the  Legislatures 
of  1893  and  1895,  and  the  decisions  of  the  Supreme  Court 
upon  the  Code  of  Civil  Procedure,  as  reported  in  the  eight 
volumes — 109  N.  C.  to  116  N.  C,  inclusive.  It  is  only 
intelligible  when  used  in  connection  with  the  Second  Edi- 
tion of  the  Annotated  Code,  issued  in  1892.  It  refers  to 
\,h^  pages  of  that  work,  where  the  additions  should  be  made. 

The  paging  of  only  a  few  cases  in  the  116  N.  C.  are 
given,  as  that  volume  has  not  yet  been  issued. 

If  my  brethren  of  the  Bench  and  Bar,  who  may  have 
occasion  to  refer  to  the  pages  of  this  Supplement,  shall  find 
in  it  an  alleviation  of  their  labors,  I  shall  not  regret  the 
not  inconsiderable  addition  its  compilation  has  been  to 
mine.  WALTER  CLARK. 

Raleigh,  N.  C,  i  Aug,,  /8gj. 
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^age  6.  If  aneiUary  remedy  is  imwarranted. — All  forms  of  actions 
having  been  abolished,  an  allegation  in  the  complaint,  in  an  action  to 
recover  rent,  that  defendant  wrongfnlly  detains  the  crop  on  which  the 
rent  is  a  lien,  does  not  deprive  the  justice  of  jurisdiction  on  the  ground 
that  the  action  is  one  of  claim  and  delivery  and  the  amount  exceeds  fifty 
dollars.     Hargrove  v.  Harris,  ii6  N.  C. 

See*  127 f  puge  lO*  Dower. — A  summons  in  a  proceeding  for  the 
allotment  of  dower  is  returnable  before  the  Clerk  of  the  Superior  Court, 
and  not  to  the  Court  in  term.     Gatewood  v.  Tomlinson,  113  N.  C,  312. 

Sec.  133 9  page  13.  Immaterial  whether  the  action  would  have  been  at 
law  or  in  equity.— Under  the  Act  of  1886  (ch.  24),  which  declares  that  "  no 
interest  shall  be  recoverable  in  law  or  in  equity  "  when  more  than  the 
legal  rate  has  been  contracted  for,  it  is  immaterial  whether  the  creditor 
seeks  his  relief  by  a  proceeding  which  formerly  would  have  been  termed 
a  suit  in  equity,  or  by  an  action  at  law,  or  whether  the  creditor  be  plain- 
tiff or  defendant.    Moore  v.  Beaman,  112  N.  C,  558. 

Page  14.    Distinction  between  actions  ex  contractu  and  ez  delicto 

abolished. — The  defendant  took  into  his  possession  timber  logs  of  plain- 
tiff, sold  some  and  converted  others  into  lumber,  which  he  also  sold: 
Heidf  the  plaintiff  might  waive  the  tort  and  maintain  an  action  to  recover 
the  money  realized  from  the  sale  by  defendant.  Timber  and  I^and  Co. 
V.  Brooks,  109  N.  C,  698. 

Page  14,  Teigned  issues  abolished. — Feigned  issues  being  abol- 
ished, in  actions  for  seduction,  the  woman,  if  of  age,  is  the  proper  party 
plaintiff.  Hood  v.  Sudderth,  in  N.  C,  215;  Scarlett  v.  Norwood,  115 
N.  C,  284. 

Sec.  136,  page  16.  This  section  repealed. — The  statute  of  limita- 
tions, by  the  Acts  of  1891,  ch.  113,  is  applicable  to  all  causes  of  action 
accrued  before  1868,  if  action  was  begun  after  January  i,  1893.  Nunnery 
V.  Averitt,  in  N.  C,  394. 

Page  17.    Statute  of  presumptions. — In  an  action  begun  before 

January  i,  1893,  to  surcharge  and  falsify  and  restate  an  account  filed  in 
1865,  the  statute  of  presumptions,  instead  of  the  statute  of  limitations,  is 
proper  to  be  pleadea.    Nunnery  v.  Averitt,  in  N.  C,  394. 
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Bctge  18.    Administration.  —Where  a  canse  of  action  against  mn 

administrator  arose  in  December,  1864,  and  he  filed  his  account  in  April, 
18^1,  and  snit  was  brought  against  him  and  his  sureties  in  Jnne,  1891: 
Uteld^  that  the  lapse  of  twenty  years  from  January  i,  1870,  raised  a  pre- 
sumption of  settlement  or  abandonment  which  was  not  rebutted,  as  to 
the  sureties  on  the  administration  bond,  by  the  filing  of  the  administra- 
tor's account  showing  a  balance  due  the  distributees.  Thompson  v. 
Nations,  112  N.  C,  508. 


Page  18.   Judgments  quando  and  absolute. — Where  a  jud^^ment 

obtained  against  an  administrator  of  a  decedent  and  his  surety  in  1869  on 
e  cause  of  action  arising,  and  in  a  suit  commenced,  before  the  adoption  of 
the  Code  of  Civil  Procedure,  the  judgments  being  quando  as  to  the  admin- 
istrator and  absolute  and  final  as  to  the  surety,  an  action  on  the  latter 
was  a  new  causa  lilts  and  governed  by  the  statute  of  limitations  as  pre- 
scribed in  The  Code,  while  the  statute  of  presumptions  under  the  prior 
law  is  alone  applicable  to  the  action  on  the  quando  judgment  against  the 
administrator.    Dickson  v.  Crawley,  112  N.  C,  629. 

Sec.  197,  page  19.  Effect  of  this  section.— This  section  does  not 
postpone  the  time  when  causes  of  action  shall  accrue,  but  merely  extends 
the  period  of  limitation  or  presumption  after  a  cause  of  action  has  accrued 
by  omitting  from  the  count  the  time  between  May  20, 1861,  and  January  i, 
1870.    Thompson  v.  Nations,  112  N.  C,  508. 

P4$ge  20.    [Note.— The  Act  of  1891,  chs.  92  and  356,  compelling 

personal  representatives  to  plead  the  statute  of  limitations,  was  repealed 
Dy  Chapter  7,  Acts  1893.] 

Sec.  138 f  page  21.  Objection  must  be  taken  by  answer. — ^The  statute 
of  limitations  is  not  available  unless  pleaded.    Albertson  y.  Terry,  109 

N.  C,  8. 

Page  22.    Sufficiently  pleaded.-^ Where  a  complaint  alleged  the 

rendering  of  services  by  plaintiff  to  defendant,  and  the  frequent  promise 
of  the  latter  to  pay  for  tne  same,  and  also  alleged  the  reasonable  value 
of  such  services,  the  answer  alleged  that  "if  defendant  promised  any 
compensation  it  was  in  parol,  and  more  than  three  years  had  elapsed 
since  the  making  of  such  promise  " :  Heldy  that  the  statute  was  sufficientiy 
pleaded,  whether  the  action  was  founded  on  the  express  or  the  implied 
promise.    Grady  v.  Wilson,  115  N.  C,  344. 

Page  22.  Insufficiently  pleaded*— A  plea  of  the  statute  of  limita- 
tions which  contains  no  facts  whatever,  ana  which  refers  to  no  facts  in 
the  other  parts  of  the  pleading  which  lend  any  aid  to  the  plea  and  from 
which  any  legal  conclusions  can  be  deduced,  is  defective.  Lassiter  v. 
Roper,  114  N.  C,  17. 

Page  22.    Repeal  of  limitation  after  action  begun.— The  limitation 

of  five  years,  prescribed  in  Section  67  of  The  Code  as  the  time  in  which 
burnt  records  may  be  restored  after  destruction,  as  provided  in  Section 
59  of  The  Code,  applies  to  a  proceedin^r  begun  in  1866  to  restore  the 
record  of  a  will  destroyed  in  1875,  notwithstanding  the  Act  of  1893,  ch. 
295,  which  amends  Section  67  by  abolishing  the  limitation.  Vamer  v. 
Johnson,  112  N.  C,  570. 

See.  1S9,  page  24.  Privity  among  sueoesiive  tenants. — ^No  connec- 
tion need  be  shown  between  the  successive  occupants  to  establish  the 
presumption  of  a  grant  for  the  BctasX  possessio  pedts,  Bryan  v.  Spivey, 
109  N.  C.,  57;  Asbury  v.  Fair,  m  N.  C,  251. 
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Unless  the  defendants  connect  themselves  with  their  elder  grant,  it 
serves  them  no  purpose,  except  to  take  title  out  of  the  State,  and  in  this 
it  is  of  equal  avail  to  the  plaintiff  also.     Asbnrj  v.  Fair,  iii  N.  C,  251. 

Though  plaintiff  in  an  action  for  land  fails  to  show  a  grant  from  the 
State,  or  adverse  possession  for  sufficient  time  to  bar  the  State,  he  may 
avail  himself  of  the  subsequent  introduction  by  defendant  of  a  patent 
to  prove  adverse  possession  for. such  period  as  will  bar  the  defendant. 
Boomer  v.  Gibbs,  114  N.  C,  76;  Gilchrist  v.  Middleton,  107  N.  C,  680; 
Hamilton  v.  Icard,  114  N.  C,  532, 

See»  139  {2),  page  25.  Continuous  possession*— Though  it  is  not 
necessary  to  show  continuous  and  unceasing  possession  of  land  for  the 
statutory  period  of  twenty-one  years  in  order  to  raise  a  presumption  of  a 
grant  from  the  State,  but  only  that  in  the  aggregate  the  actual  possession 
has  extended  over  such  period;  yet,  where  written  evidence  of  title  is 
offered  as  color  merely,  the  possession  must  be  manifested  by  unequivo- 
cal acts  of  ownership,  such  as  would  have  subjected,  the  occupant  not 
simply  to  an  action  of  trespass  quare  clausum  Jregiiy  tint  to  a  possessory 
action  at  common  law.    Hamilton  v.  Icard,  114  N.  C.,  532. 

Page  25.    CoastmotiTe  possession. — The  constructive  possession 

of  one  claiming  under  color  of  title  for  twenty-one  years,  the  period 
necessary  to  give  title  against  the  State,  is  not  interrupted  by  the  mere 
issuance  to  another  of  a  patent  including  part  of  the  land  claimed  by 
him  where  his  actual  possession  is  withm  the  lappage.  Hamilton  v. 
Icard,  114  N.  C,  532. 

Sec.  140,  paae  26.  Title  of  State  divested. —The  State  is  deemed  to 
have  surrendered  its  right  where  it  permits  an  adverse  occupation  of 
land  under  colorable  title  without  interruption  for  twenty-one  years, 
and  a  title  vests  in  the  occupant  which  can  only  be  divested  by  a  sub- 
sequent possession  by  another  till  his  right  in  turn  ripens  in  the  same 
way.     Walker  v.  Moses,  113  N.  C,  527. 

See.  141.  page  26.  What  possession  will  protect.— Where  title  is 
shown  out  of  the  State  by  adverse  possession,  one  who  thereafter  acquires 
title  under  a  Sheriff's  deed,  and  holds  possession  thereunder  for  seven 
years,  has  good  title  against  one  who  subsequently  obtained  a  grant  from 
the  State.     Walker  v.  Moses,  113  N.  C,  527. 

The  test  of  the  sufficiency  of  the  possession  of  land  to  mature  title  is 
the  liability  of  the  occupant  to  an  action  of  trespass  in  ejectment. 
Boomer  v.  Gibbs,  114  N.  C.,  76. 

Page  26.     Possession  under  Junior  grant. — Seven  years'  possession 

and  cultivation  of  land  under  a  junior  grant  makes  title  against  an  older 
one ;  and  where  there  was  evidence  from  which  such  possession  could 
be  found,  it  was  error  to  hold  that  plaintiff  (claiming  under  the  junior 
grant)  could  not  recover.     Asbury  v.  Fair,  11 1  N.  C,  251. 

Page  2  7.  Hature  of  possession  required.  — Where  defendants  entered 

originally  without  color  and  occupied  the  lands  in  severalty,  and  subse- 
quently a  deed  was  made  conveying  the  lands  to  trustees  for  the  defend- 
ants collectively,  but  there  was  evidence  that  defendants  continued  to 
hold  in  the  same  manner  as  before  the  execution  of  the  deed,  it  was  not 
error  to  hold  that  the  defendants  had  failed  to  establish  title  by  adverse 
possession  under  color.    Bryan  v.  Spivey,  109  N.  C,  57. 

Where  a  patent  issued  for  land,  reserving  land  within  its  limits  as 
"previously  granted,"  possession  under  such  patent,  but  outside  of  the 
land  previously  granted,  is  not  constructive  possession  of  the  excepted 
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land,  nor  k  the  patent  color  of  title  to  the  same.  Baanight  ▼.  Smithy 
112  N.  C,  229. 

Page  28.    Vot  tnilLoie&t  at  poetMtlon. — Though  one  has  color  of 

title  to  land,  he  acquires  title  by  adverse  possession  to  none  by  planting 
some  part  of  it  in  tobacco  every  year  for  more  than  the  statutory  perio<^ 
no  part  being  planted  for  more  than  two  years,  and  each  part  being 
enclosed  only  for  the  time  it  is  Cultivated.  Hamilton  v.  Icard,  114 
N.  C,  532. 

-Page  28,    Possession  by  mortgagor.— A  mortgagor  in  poasessioii 


of  land  holds  under  the  mortgage,  as  also  a  purchaser  from  such  mort- 
gagor, provided  he  had  notice  of  the  mortgage,  or  if  the  mortgage  was 
on  record  at  the  time  of  the  purchase,  and  a  seven-years  holding  by  such 
mortgagor  or  his  purchaser  will  not  give  title.  Williams  v.  Kerr,  113 
N.  C,  306. 

Page  28,  Possession  by  one  tenant  in  oommon.  — Where  land  is  con- 
veyed to  one  in  trust  for  others  as  tenants  in  common,  the  possession  of 
one  of  the  cestuis  que  trusi  begun  under  such  deed  and  continued  under 
a  subsequent  deed  from  the  same  grantor  is  not  adverse  to  the  trustee 
and  does  not  confer  title  as  against  the  other  beneficiaries  when  held  for 
a  period  less  than  twenty  years.    Jeter  v.  Davis,  109  N.  C,  458. 

A  party  in  possession  of  land  as  tenant  in  common  with  another  can- 
not acquire  title  as  to  the  interest  of  the  other  tenant  in  common  by 
seven  years*  adverse  possession  with  color  of  title,  since  it  requires 
twenty  years  of  such  possession  to  amount  to  an  ouster  of  the  co-tenant. 
Ivenoir  v.  Mining  Co.,  113  N.  C,  513. 

Page  29,    Possession  by  alienee  of  tenant  in  oommon. — Where  an 

occupant  of  land  has  entered  and  holds  under  title  derived  mediately  or 
immediately  through  conveyances  from  a  portion  of  the  tenants  in  com- 
mon, to  whom  the  land  had  passed  by  descent  or  purchase,  although 
professing  to  convey  the  whole  interest  in  the  land,  a  possession  for  less 
than  twenty  years  will  not  raise  the  presumption  that  the  co-tenant  who 
did  not  join  in  the  deed  has  been  evicted,  for  one  tenant  in  common  can- 
not thus  make  the  possession  adverse  to  his  co-tenant.  Ferguson  v. 
Wright,  113  N.  C,  537- 

Page  SO,    Purchaser  nnder  Judicial  sale  against  tenants  in  common. — 

The  vendee  of  a  tenant  in  common,  or  the  purchaser  at  execution  sale 
of  land  belonging  to  a  tenant  in  common,  takes  onlv  such  estate  or 
interest  as  such  tenant  had,  and  hence  twenty  years'  adverse  possession 
will  be  necessary  to  bar  the  co-tenants;  but  where  a  purchaser  claims 
under  a  judicial  sale,  based  upon  a  decree  which  purports  to  cover  the 
whole  estate  in  the  tract,  and  a  deed  in  conformity  therewith,  it  consti- 
tutes color  of  title  of  the  whole,  and  seven  years'  adverse  possession  will 
bar  the  other  tenants.  Amis  v.  Stephens,  11 1  N.  C,  172;  McCulloh  v. 
Daniel,  102  N.  C,  529. 

Page  30,    Possession  of  lappage.— Where  it  appears  that  plaintiff 

and  his  predecessors  were  in  possession  of  a  portion  of  the  lappage  for 
more  than  seven  years  before  defendant  entered  on  and  actually  occu- 
pied another  portion  of  it,  and  the  only  evidence  of  any  attempt  by 
defendant  to  exercise  dominion  over  the  lappage  before  such  entry  was 
that  her  tenants  entered  at  intervals  and  cut  timber  for  rails  and  removed 
pine  straw  from  it,  it  was  error  to  submit  to  the  jury  the  question  as  to 
whether  defendant,  during  such  seven  years,  occupied  and  used  any  por- 
tion of  the  lappage  **for  the  purposes  such  land  could  be  used  for,"  when 
it  was  not  shown  that  the  land  was  unfit  for  cultivation.  McLean  v. 
Smith,  114  N.  C,  357. 
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When  neither  claimant  is  seated  oh  the  lappage  in  diapnte,  and  when 
both  are  on  it,  the  law  adjudges  the  possession  to  follow  the  older  title. 
Asbury  v.  Fair,  in  N.  C,  251;  Boomer  v.  Gibbs,  114  N.  C,  76. 

Page  90 •    Color  of  title. — A  void  deed  by  a  Sheriff  is  not  color 

of  title.     Ferguson  v.  Wright,  113  N.  C,  537. 

A  deed  to  a  person  as  trustee,  who  signs  the  same,  if  probated  and 
registered  as  the  deed  of  the  grantor,  is  color  of  title,  though  not  pro- 
bated as  to  the  trustee,  the  presumption  being  that  it  was  accepted  by 
the  grantee  therein.    Smith  v.  Allen,  112  N.  C,  223. 

A  deed  of  a  trustee,  although  the  privy  examination  of  the  cestui  que 
trust  was  not  taken,  is  ^ood  as  color  of  title,  even  if  the  cestui  que  trust 
was  9^  feme  covert.    Smith  v.  Allen,  112  N.  C.,  223. 

A  deed  duly  executed,  probated  and  recorded  by  an  attorney  in  fact, 
is  sufficient  to  show  color  of  title,  though  the  power  of  attorney  be  not 
produced.     Smith  v.  Allen,  112  N.  C,  223. 

Page  31  •    Heed  not  be  pleaded.  — In  ejectment,  the  defendan t  may, 

under  his  plea  of  a  general  denial,  assert  plaintiff's  adverse  possession 
under  the  first  deed,  which  is  color  of  title,  and  that  of  himself  as  the 
purchaser  under  execution,  the  joint  possession  being  for  a  period  of 
more  than  seven  years.     Miller  v.  Bumgardner,  109  N.  C,  412. 

It  is  competent  for  a  defendant  to  prove  possession  by  himself  and 
those  under  whom  he  may  claim,  for  seven  years,  in  support  of  a  general 
denial  in  an  answer  that  the  plaintiff  is  the  owner,  without  specially 
pleading  the  statute.     Cheatham  v.  Young,  113  N.  C,  161. 

jPetge  SI*  Burden  on  deftodaat.— The  burden  is  upon  the  defend- 
ant to  establish  the  defence  of  adverse  possession  under  color  of  title. 
Bryan  v.  Spivey,  109  N.  C,  57. 

Tage  31  •    Statute  begins  to  run.  — The  statute  begins  to  run  against 

one  to  whom  a  grant  of  the  land  has  been  made  only  from  the  time  of 
the  grant.     Hamilton  v.  Icard,  114  N.  C,  532. 

Page  31.    Against  equitable  owner.— Where  equitable  ownership 

is  set  up  as  a  defence  in  an  action  to  recover  land,  the  statute  of  limita- 
tions does  not  bar.    Ross  v.  Hendrix,  110  N.  C,  403. 

Sec.  143,  paae  32.  Possession  within  twenty  years. — Plaintiffs  in 
ejectment  claimed  under  the  will  of  their  father  devising  the  land  to  his 
widow  during  her  widowhood,  and  then  to  plaintiffs.  It  was  shown  that 
the  widow  had  died  without  marrying  again,  but  there  was  no  evidence 
that  either  she  or  plaintiffs  had  held  possession  of  the  land  within  thirty- 
five  or  forty  years  prior  to  the  suit:  Held,  that  the  evidence  did  not  entitle 
plaintiffiB  to  recover.     Honeycutt  v.  Brooks,  116  N.  C. 

Sec.  14:6 f  page  34:.  Possession  presumed  to  be  adverse. — Every  posses- 
sion is  taken  to  be  on  possessor's  own  title,  until  the  contrary  is  shown. 
Bryan  v.  Spivey,  109  N.  C,  57. 

Pa^e  35.  Possession  not  adverse. — A  tenant  by  the  curtesy  initi- 
ate has  not  such  estate  in  the  land  of  his  wife  that  will  put  in  operation 
the  statute  of  limitations  against  either  the  husband  or  wife  in  favor  of 
one  claiming  title  by  adverse  possession.    Jones  v.  Coffey,  109  N.  C.,  515. 

Page  36.    Possession  is  notice. — Open,  notorious,  and  exclusive 

possession  for  twelve  years,  accompanied  by  a  claim  of  ownership,  is 
constructive  notice  of  an  equity,  even  though  it  be  the  possession  ol  one 
entitled  to  dower  which  has  not  been  allotted.  Ross  v.  Hendrix,  no 
N.  C,  403. 
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See*  151 9  ptige  39.  Burden  on  plaintiff.  ^Where  a  complaint  alleges 
as  the  cause  of  action  the  breach  of  a  bond  and  the  statute  of  limitations 
is  pleaded,  it  is  incumbent  on  the  plainti£f  to  show  that  the  bieach  was 
within  three  years  before  the  commencement  of  the  action.    Koonce  v. 

Pelletier,  115  N.  C,  234. 

JPuffe  40.  Tmstee.  —The  statute  of  limitations  does  not  bar  plain- 
tiff's cause  of  action  against  the  trustee  of  an  express  trust.  Maxwell  ▼. 
Barringer,  no  N.  C,  76. 

Page  40.  Husband  and  wife.— The  fact  that  a  bond  is  made  pay- 
able to  the  husband  when  it  ought  to  have  been  to  the  wife,  does  not 
arrest  the  running  of  the  statute;  he  is  her  trustee  and  not  under  dis- 
ability.    Ervin  v.  Brooks,  in  N.  C,  358. 

Page  40.    Agwit.-— Where  the   defendant's  intestate   received 

money  from  the  ]}laintiff  agreeing  to  manage  and  lend  it  out  for  her  and 
return  it  to  her  with  six  per  cent,  for  his  trouble  as  her  a^ent,  the  intes- 
tate was  responsible  for  the  funds,  and  the  statute  of  limitations  would 
not  run  until  after  demand.     Lamb  v.  Ward,  114  N.  C,  256. 

The  defendant,  according  to  his  own  a'imission,  assuming  to  act  as 
plaintiff's  agent  in  the  collection  and  application  of  the  rents,  cannot 
plead  the  statute  of  limitations  unless  there  was  a  demand  and  a  refusal, 
and  then  only  from  the  time  thereof.     Shuffler  v.  Turner,  in  N.  C,  297. 

Page  40.  Begins  to  nu. — When  no  time  is  specified  for  the  pay- 
ment of  a  bond  it  is  due  at  its  execution,  and  the  statute  of  limitations 
begins  to  run  at  once.  Ervin  v.  Brooks,  in  N.  C,  358;  Caldwell  v. 
Rodman,  50  N.  C,  139;  Little  v.  Dunlap,  44  N.  C,  40. 

The  statute  of  limitations  does  not  begin  to  run  in  favor  of  a  member 
of  a  partnership  who  has  endorsed  the  note  of  an  outside  party  to  the 
firm  until  the  appointment  of  a  receiver  to  collect  the  assets  or  other 
settlement  of  the  firm's  affairs.  Loan  Association  v.  Ferrell,  114  N.  C, 
301;   Paison  v.  Stewart,  112  N.  C,  332. 

The  statute  of  limitations  begins  to  run  against  the  coupons  on  a  bond 
at  the  time  such  coupons  become  due,  regardless  of  when  the  bond  itself 
falls  due.     Threadgill  v.  Commissioners  of  Anson  County,  116  N.  C. 

Page  41.  Amendment  or  change  of  name  of  a  party. — The  amend- 
ment of  a  pleading,  by  the  mere  change  of  the  name  of  a  party,  unlike 
the  insertion  of  a  new  cause  of  action,  is  not  affected  by  the  statute  of 
limitations.     Bray  v.  Creekmore,  109  N.  C,  49. 

Page  41.     Sale  by  mortgagor. —  Where  a  mortgage  was  duly 

recorded  in  the  proper  county,  the  fact  that  the  mortgagor,  in  whose 
possession  the  property  remained,  took  it  out  of  the  State  and  sold  it 
there,  does  not  start  the  running  of  the  statute  against  the  mortgagee  or 
his  assignee.  Woody  v.  Jones,  113  N.  C,  253;  Hornthal  v.  Burwell,  109 
N.  C,  10. 

Sec.  152  ( l)f  page  42.  Judgment  lien  lost.— The  statute  (Section  440 
of  The  Code)  contains  no  provision  extending  beyond  ten  years  the  lien 
of  a  judgment  until  a  motion  to  revive  it  and  to  issue  execution  thereon 
can  be  heard.     Pipkin  v.  Adams,  114  N.  C,  201. 

A  sale  under  an  execution  more  than  ten  years  after  date  of  docketing 
is  valid  if  judgment  was  not  dormant  when  execution  issued.  The  lien» 
however,  relates  only  to  the  levy,  as  the  judgment  lien  is  gone.  Lytle 
V.  Lytle,  94  N.  C,  683. 
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Page  43»    Ai  to  homeeteadf. — Where  a  homestead  was  allotted 

to  a  judgment  debtor  oo  judgments  docketed  in  1 873-1875,  the  lien  of 
the  judgments  was  not  barred  by  the  lapse  of  time  in  1891.  Leach  v. 
Johnson,  114  N.  C,  87.  • 

Sec*  162  (2).  page  44*  Sureties. — The  lapse  of  three  years  between 
the  maturity  off  or  last  payment  on,  a  sealed  note,  and  the  commence- 
ment of  a  suit  thereon,  is  a  bar  to  the  action  as  against  a  surety  thereto. 
Redmond  v.  Pippen,  113  N.  C,  90;  Coflfey  v.  Reinhart,  114  N.  C,  509, 

Parol  evidence  is  admissible  to  show  that  one  apparently  a  principal 
on  a  note  or  bond  is,  in  fact,  a  surety.  Lockhart  v.  Ballard,  113  N.  C, 
292;  Southerland  v.  Fremont,  107  N.  C,  565;  CoflFey  v.  Reinhart,  114 
N.  C,  509. 

If  the  purchaser  of  a  bond  before  maturity,  for  value  and  without 
notice,  subsequently  receives  notice  that  a  party  thereto  is  a  surety,  and 
delays  action  for  three  years  after  maturity,  the  surety  will  be  protected 
by  the  three-years  statute  of  limitations.     Coffey  v.  Reinhart,  114  N.  C, 

509. 

If  the  suretyship  is  known  to  the  original  payee,  and  the  note  be 
assigned  after  maturity,  the  surety  will  be  protected  by  the  lapse  of  three 
years  after  maturity,  although  the  assignee  takes  without  notice;  other- 
wise if  the  note  be  assigned  before  maturity  to  one  without  notice.  Cof- 
fey V.  Reinhart,  114  N.  C,  509. 

See*  152  {8)9  page  44,  Effect  of  partial  payment. — Payment  on  a 
bond  secured  by  mortgage  before  it  goes  out  of  date,  and  within  ten 
years  before  suit  brought,  will  prevent  the  bar  of  the  statute  of  limita- 
tions, and  a  purchaser  of  the  land  at  a  mortgage  sale  will  not  be  barred. 
Williams  v.  Kerr,  113  N.  C,  306. 

IP  age  45*    Mortgage  not  necessarily  barred  when  action 'on  debt  is. — 

Although  an  action  on  a  note  be  barred  by  the  statute,  the  lien  created 
by  the  mortgage  given  to  secure  it  is  not  impaired  by  the  running  of  the 
statute  of  limitations  on  the  debt.    Jenkins  v.  Wilkinson,  113  N.  C,  532. 

Page  45.     Statute  begins  to  run  against  mortgage. — Where  the 

mortgagor  of  property  is  left  in  possession,  he  or  his  vendee  holds  it  for 
the  mortgagee,,  and  his  possession  does  not  become  adverse  so  as  to  set 
the  statute  of  limitations  in  motion  until  condition  broken.  Woody  v. 
Jones,  113  N.  C,  253. 

Where  the  defendant  purchased  the  land  from  the  mortgagor  within 
less  than  a  year  before  the  mortgagee  brought  suit  to  foreclose  the  mort- 
gage, if  the  defendant  bought  the  land  with  actual  knowledge  of  the 
mortgage,  agreeing  to  assume  the  debt,  he  would  be  in  possession  under 
the  mortgage,  ana  he  would  not  have  had  possession  long  enough  to 
make  his  title  good  against  the  mortgagee,  even  if  his  possession  was 
adverse  and  without  notice.     Williams  v.  Kerr,  113  N.  C,  306. 

The  statute  of  limitations  on  a  mortgage  begins  to  run  from  the 
maturity,  and  not  from  the  date,  of  the  notes  which  it  secures.  Triplett 
V.  Foster,  115  N.  C.  335. 

Sec*  153  (1)9  page  46 »  Buns  from  jadgment  on  rehearing. — A  judg- 
ment rendered  by  a  Justice  of  the  Peace  is  vacated  by  a  subsequent 
judgment  granted  upon  rehearing  in  the  same  court,  and  the  statute  of 
limitations  begins  to  run  from  the  date  of  such  second  judgment.  Sal- 
mon V.  McLean,  116  N.  C. 

See,  153  {2),  page  46.  Sale  of  land  fbr  assets.— This  section  applies 
to  actions  against  a  personal  or  real  representative  instituted  to  compel 
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the  performance  of  some  duty  incumbent  on  the  representative,  sach  as 
the  sale  of  land  for  assets,  and  not  to  actions  brought  simply  to  ascertain 
the  debt  and  reduce  it  to  judgment    Redmond  v.  Pippen,  113  N.  C,  90. 

JPtJtge  d6»  Applies  only  where  right  of  action  has  acenied. — This  sec- 
tion applies  to  those  claims  upon  which  the  right  of  action  had  accmed 
at  the  time  of  such  qualification.  As  to  those  upon  which  the  ri^ht  of 
action  subsequently  accrues,  the  statute  begins  to  run  from  the  day  of 
such  accrual.  (Syme  v.  Badger,  96  N.  C,  197,  and  Andres  v.  Powell,  97 
N.  C  155,  distinguished.)    Miller  v.  Shoaf,  no  N.  C,  319. 

Page  47 •    Action  hy  creditor. — The  prescription  of  seven  y^wcs 

after  the  qualification  of  the  executor  or  administrator  as  the  time  within 
which  a  creditor  of  a  deceased  person  shall  bring  his  action,  does  not 
put  a  stop  to  the  operation  of  the  three-years  statute  which  has  begun  to 
run;  therefore,  where  the  statute  began  to  run  in  favor  of  a  surety  on 
23d  of  March,  1888,  the  surety  died  on  June  6,  1889,  and  his  executrix 
qualified  on  June  8,  1889,  an  action  commenced  on  5th  of  April,  1892, 
was  barred  as  to  such  surety.    Redmond  v.  Pippen,  113  N.  C,  90. 

Sec  154,  page  48.  Final  aceoimt.— An  account  filed  by  an  admin- 
istrator entitled  "Annual  Account"  on  its  face,  and  so  styled  by  the 
Clerk  in  approving  and  filing  it,  and  recorded  in  the  *' Record  of 
Accounts,"  and  not  in  the  record  of  "Pinal  Settlements,"  and,  more- 
over, showing  a  balance  struck  and  in  the  hands  of  the  administrator  for 
the  exigencies  of  the  estate,  and  not  as  due  the  distributees,  is  not  a 
"final  account"  to  which  the  six  years  statute  of  limitation  is  applica- 
ble.    Burgwn  v.  Daniel,  115  N,  C,  115. 

Sec.  155  {l),page  49,  Charge  on  land.— An  executor  who  is  also 
devisee  of  land  charged  with  sundry  payments  by  qualifying  as  executor 
and  takins^  possession  of  the  land  becomes  at  once  liable  personally  to 
an  action  for  payment  of  such  sums  and  is  protected  by  the  lapse  of 
three  years.  Rice  v.  Rice,  115  N.  C,  43;  Hines  v.  Hines,  95  N.  C,  482; 
Aston  V.  Galloway,  38  N.  C.  126. 

Page  50 »    Members  of  unincorporated  stock  company.  — When  a  mem- 

ber  of  an  unincorporated  joint  stock  association  (which  is  a  partnership) 
borrows  money  from  the  association,  he  assumes  towards  the  other 
members  or  partners  the  position  of  a  trustee,  and  is  bound  to  account 
with  them  whenever  they  may  call  upon  him  to  do  so,  and  hence  the 
statute  of  limitations  does  not  begin  to  run  in  his  favor  until  such 
demand.  The  fact  that  the  note,  the  evidence  of  the  indebtedness,  is 
made  payable  to  the  cashier  of  the  association  does  not  change  the  rela- 
tions of  the  parties.     Faison  v.  Stewart,  112  N.  C,  332. 

Page  51»    Guaranty. — Where  one  guarantees  the  return  of  or 

payment  for  goods  sold  to  another,  he  is  entitled  to  notice,  within  reas- 
onable time,  of  the  default  of  the  latter,  and  a  delay  of  three  years  is 
unreasonable  and  discharges  the  guarantor.  Myer  v.  Reedy,  115  N.  C, 
538. 

—^ — Page  52.  Against  administrator  Ibr  rents  of  real  estate. — An  action 
against  an  administrator  who  takes  the  rents  and  profits  of  the  realty  is 
properly  brought  within  three  years  after  he  gave  up  possession  of  the 
land.    Shuffler  v.  Turner,  iii  N.  C,  297. 


Sec.  155  (3),  p€ige  52. 

Amended  by  adding  after  the  last  word  thereof,  the  fol- 
lowing words:   ''And  when  the  trespass  is  a  continuing 
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one,  such  action  shall  be  commenced  within  three  years 
from  the  original  trespass,  and  not  thereafter."  Acts 
1895,  ch.  165. 

Sec.  1S5  (6)9  ifnge  53.  Demand  and  r6ftual.--rhe  plaintiff  might 
have  begun  his  action  against  sureties  on  the  bond  immediately  after  his 
demand  upon  the  executors  of  the  administrators  and  their  refusal,  and 
the  statute  runs  from  that  date.     Gill  v.  Cooper,  iii  N.  C,  311. 

Page  S4»    Breach  of  bond. — G.  was  appointed  administrator  of  D. 


in  June  and  died  in  Aueust,  1883.  In  September,  1889,  judgment  was 
rendered  upon  an  action  be^un  in  1884  against  G.'s  executors  establish- 
ing G.'s  liability  as  administrator,  for  misuse  of  D.'s  estate:  Held,  an 
action  begun  in  October,  1889,  against  G.'s  sureties  was  barred  by  the 
statute  oflimitations.     Gill  v.  Cooper,  iii  N.  C,  311. 

Page  S4,    Acoonnt  not  final  filed. — Where  an  account  not  final  is 

filed  by  a  public  administrator,  the  trust  is  not  ended  and  the  statute 
does  not  begin  to  run  until  his  resignation  and  the  appointment  of  an 
administrator  de  bonis  non  and  the  sureties  on  the  bond  of  the  first 
administrator  will  be  protected  by  the  lapse  of  three  years  from  the 
taking  out  of  letters  of^administration  de  bonis  non,  Burgwyn  v.  Daniel, 
115  N.  C,  115. 

Sec,  155  (7)9  page  54.  Bail  in  civil  actions. — Proceedings  against 
bail,  in  civil  actions,  are  barred,  unless  commenced  within  three  years 
after  judgment  against  the  principal,  notwithstanding  the  principal  may 
have  left  the  State  in  the  meanwhile.  Navigation  Co.  v.  Williams,  iii 
N.  C,  35. 

Sec.  155  {8).  page  55.  Fees  and  costs. — A  plaintiff  in  a  judgment 
on  which  costs  only  are  due,  is  not  barred  by  section  155  (8)  from  proper 
proceedings  to  enforce  his  claim,  the  same  being  in  his  favor  and  not  of 
the  ofl&cers  of  the  court.     Cowles  v.  Hall,  113  N.  C,  359. 

Sec.  155  (9),j»age  55.  Amendment  of  1889.  ~The  amendment  of  1889 
applies  to  an  action  for  a  false  warranty  on  a  sale  made  before  the  amend- 
ment.    Alpha  Mills  v.  Watertown  Steam-Bngine  Co.,  116  N.  C. 

Page  55.     Date  of  discovery  ibr  the  jnry. — Where,  in  an  action 

brought  to  correct  a  mutual  mistake  in  a  settlement  of  accounts,  the 
defendant  pleaded  the  statute  of  limitations,  and  it  did  not  appear  in  the 
complaint  that  the  mistake  was  discovered  more  than  three  years  before 
suit  brought,  the  plaintiff  should  have  been  permitted  to  prove,  if  he 
could,  that  such  discovery  was  within  three  years  before  the  commence- 
ment of  the  action.     Stubbs  v.  Motz,  113  N.  C,  458. 

Where,  in  an  action  for  false  warranty,  there  is  a  question  as  to  when 
plaintiff  first  knew  of  the  fraud,  the  (question  as  to  whether  the  action  is 
barred  by  the  statute  of  limitations  is  one  of  fact  for  the  jury.  Alpha 
Mills  V.  Watertown  Steam- Engine  Co.,  116  N.  C. 

Page  55.  from  the  discovery. — ^The  limitation  for  the  commence- 
ment of  actions  prescribed  by  Section  155  (9)  is  three  years  from  the  dis- 
covery of  the  mistake,  and  not  from  the  date  of  the  mistake.  Stubbs 
V.  Motz,  113  N.  C,  458. 

Page  58  (4).    Purchaser  with  notice  of  one  who  bonght  withont. — 

One  who,  with  actual  notice  of  the  insolvency  of  an  estate,  purchases 
land  from  one  who,  without  such  notice,  bought  from  a  devisee  after  two 
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years  from  the  grant  of  letters,  will  be  protected  by  his  vendor's  want 
of  notice.     Arrington  ▼.  Arrington,  114  N.  C,  152. 

Page  58  {4).    Purchaser  without  notics,  devisee  holds  purchase  monej 

fbr  creditors. — The  purchaser  of  land  from  an  heir  or  devisee  more  than 


two  years  after  the  issuing  of  letters  testamentary,  etc.,  if  bona  fide  and 

gainst  the  creai 
ancestor,  but  the  devisee  or  heir  holds  the  price  received  for  the  land  in 


without  notice,  gets  a  good  title  against  the  creditors  of  the  deviaor  or 


lieu  thereof,  and  subject  to  the  claims  of  such  creditors,  just  as  the  land 
would  have  been  held  if  not  sold.    Bunn  v.  Todd,  115  N.  C,  138. 

rage  58  (4).    Acts  189S,  ch.  152.    1895 f  ch.  224. 

Sec.  I.  No  suit,  action  or  proceeding  shall  be  brought 
or  maintained  against  any  railroad  company  owning  or  ope- 
rating a  railroad  in  this  State  for  damages  or  compensation 
for  right-of-way  or  use  and  occupancy  of  any  lands  by  said 
company  for  use  of  its  railroad,  unless  such  suit,  action  or 
proceeding  shall  be  commenced  within  five  years  after  said 
lands  shall  have  (been)  entered  upon  for  the  purpose  of  coa- 
structing  said  road,  or  within  two  years  after  said  road  shall 
be  in  operation:  Provided^  that  any  person  who  would  be 
sooner  barred  by  this  act  shall  not  be  thereby  barred  for  two 
years  from  the  passage  hereof:  Provided^  that  nothing  in 
this  act  shall  affect  the  right  of  action  of  any  one  under 
disability  under  existing  law  within  the  time  limited  in  this 
action  after  the  removal  of  the  disability. 

Sec.  2.  This  act  shall  not  apply  or  be  deemed  to  apply 
to  any  action  or  proceeding  pending  at  the  time  of  the  pass- 
age of  this  act,  nor  shall  the  provisions  of  this  act  apply  to 
railroads  chartered  prior  to  January  i,  1868.  Acts  1893^ 
ch.  152. 

The  above  act  was  amended  as  follows: 

Chapter  152,  Acts  1893,  is  amended  by  adding  at  the  end 
of  the  first  section  of  said  act  the  following :  *  *  No  suit,  action 
or  proceeding  shall  be  brought  or  maintained  against  any 
railroad  company  in  this  State  by  any  person  for  damages 
caused  by  the  construction  of  said  road,  or  the  repairs  there- 
to, unless  such  suit,  action  or  proceeding  shall  be  com- 
menced within  five  years  after  the  cause  of  action  occurs, 
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and  the  jury  shall  assess  the  entire  amount  of  damages  which 
the  party  aggrieved  is  entitled  to  recover  by  reason  of  the 
trespass  on  his  property.*'     Acts  1895,  ^^*  ^24. 

Page  38 »    TaUag  da«d  far  lets  tlian  one  hiudrod  fbet*  -> Where  the 

charter  of  a  railroad  provided  that,  in  the  absence  of  any  contract  with 
the  owner,  it  should  be  presumed  that  the  land  over  which  the  road  runs, 
with  a  s^ace  of  one  hundred  feet  on  either  side,  has  been  granted  to  the 
corporation,  and  the  corporation  took  a  deed  for  less  than  one  hundred 
feet  within  two  years  after  its  completion,  this  prevented  the  limitation 
in  the  charter  from  applyine,  and  the  corporation  got  no  title  to  land 
lying  outside  of  the  deed,  but  within  one  hundred  feet  of  the  track,  by 
the  lapse  of  the  two  years.     Dargan  v.  Railroad,  113  N.  C,  596. 

Pctge  68  •  Limitation  not  less  than  in  other  eases. —Notwithstand- 
ing the  charter  of  a  railway  company,  incorporated  subsequently  to  the 
enactment  of  the  general  railroaa  statute,  The  Code,  Vol.  I,  ch.  49,  con- 
ferred upon  it  "the  powers  and  incidents  of  the  North  Carolina  Rail- 
road Company,"  it  can  only  acquire  title  to  right-of-way  by  purchase  or 
condemnation,  and  the  owner  of  land  upon  which  its  road  was  construc- 
ted, is  not  barred  of  right  to  compensation  by  any  statute  of  limitations, 
general  or  special,  unless  the  defendant's  possession  has  been  adverse 
K>r  such  length  of  time  as,  in  ordinary  cases,  will  mature  title.  I^iver- 
mon  V.  Railroad,  109  N.  C,  52. 

See*  158f  p€ige  SO*  Xnlbrcement  of  oharge  on  land  devised. — A  cause 
of  action  to  enforce  a  charge  or  lien  on  land  (here  created  by  will)  is 
barred  by  lapse  often  years.    Rice  v.  Rice,  115  N.  C,  43. 

Page  60*    Probate  of  lost  will.— No  statute  of  limitations  applies 

to  the  probate  of  a  lost  will.     McCormick  v.  Jernigan,  no  N.  C,  406. 

Ptige  SO*    Action  fbr  distributive  share  by  administrator.  — An  action 

by  an  administrator  for  intestate's  share  of  an  estate  is  governed  as  to 
limitation  by  this  section.    Hunt  v.  Wheeler,  116  N.  C. 

Page  SI*  Action  against  administrator,  administration  being  unset- 
tled.— When  the  creditors  of  an  estate  promptly  reduced  their  claims  to 
judgments  against  the  administrator,  who  has  still  assets  in  his  hands, 
and  whose  administration  is  still  unsettled,  the  assets  are  held  by  him  in 
trust  for  the  creditors,  and  the  statute  of  limitations  does  not  run. 
Phifer  v.  Berry,  no  N.  C,  463. 

Page  SI*    Action  to  impeach  final  acconnt. — Ten  years  seem  to 

have  been  the  limit  prescribed  by  the  statute  of  presumptions  in  an 
action  to  surcharge  and  falsify  a  final  account,  and  when  this  statute  is 
pleaded  it  is  incumbent  upon  the  plaintiffs  to  show  that  their  action  was 
within  the  limit,  and  if  not,  to  offer  evidence  in  rebuttal  of  the  presump- 
tion.    Nunnery  v.  Averitt,  in  N.  C,  394. 

Pfige  SI*    Contract  limiting  time  to  bring  action  on  insurance 

policy. — A  stipulation  in  an  insurance  policy  that  a  failure  to  brin^  suit 
within  a  time  therein  prescribed  after  loss  should  constitute  a  forfeiture, 
is  a  contract,  and  not  a  statute  of  limitations,  and  may  be  waived,  or  the 
party  for  whose  benefit  it  was  provided  may  be  estopped  by  his  conduct 
from  insisting  upon  its  enforcement  Dibbrell  v.  Insurance  Co.,  no 
N.  C,  193. 

Page  SI.    Bight  of  mortgagor  to  avoid  purchase  by  mortgagee.  — In  the 

absence  ot  ratification,  the  right  of  a  mortgagor  to  avoid  a  sale  under  a 
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power  where  the  mortgagee  has  indirectlj  become  the  parchaser,  is  not 
barred  by  his  laches  for  a  shorter  period  than  the  statntoir  limitation  of 
ten  years.  Jones  v.  Pullen,  115  N.  C,  465;  Bruner  v.  Threadgill,  88 
N.  C,  361. 

"Page  6i.    Action  against  administrator  to  rocoTor  sum  doe  I17  final 

aoconnt. — Where  an  executor  filed  his  final  account  in  1876,  and  the  dis- 
tributees, who  then  and  until  they  became  of  age,  had  a  guardian,  did 
not  bring  suit  for  an  alleged  balance  due  under  the  testator's  will  until 
1891:  Held^  the  action  was  barred  by  the  statute  of  limitations.  Cnlp  ▼. 
Lee,  109  N.  C,  676. 

The  relation  of  trustee  and  cestui  que  trust  does  not  exist  between  the 
plaintiff  and  defendant,  the  latter  having  disavowed  it  by  the  fiiling^  of 
the  final  account,  hence  ten  years  is  the  bar.  Nunnery  v.  Averitt.  iii 
N.  C,  394. 

IB  age  62^    Legaeios,  twenty  years  presumption  of  payment. — ^Where 

twenty  years  have  elapsed  between  the  time  when  suit  might  have  been 
instituted  for  the  recovery  of  legacies  and  the  actual  date  of  suit,  the  law 
will,  for  the  sake  of  repose  and  to  discourage  stale  claims,  raise  a  pre- 
sumption that  the  legacies  have  been  paid  or  satisfied,  or  that  the  claim 
therefor  has  been  abandoned.     Cox  v.  Brower,  114  N.  C,  422. 

The  twenty  years  presumption  of  payment  of  legacies  would  not  be 
rebutted  although  it  should  be  shown  that  the  interval  between  the  death 
of  the  legatee  and  the  appointment  of  an  administrator  had  been  suffi- 
cient to  reduce  the  period  during  which  there  was  a  person  to  bring 
action  to  less  than  twenty  years.     Cox  v.  Brower,  114  N.  C,  422. 

I*ag€  62,    Prescription  of  right-of-way  and  of  easement. — ^The  delay 

of  the  plaintiff  for  a  period  less  than  twenty  years  to  notify  the  company 
of  his  injuries  from  defendant's  embankment  ponding  water,  coula  not 
estop  him  or  give  the  company  a  prescriptive  ri^ht  to  maintain  the 
embankment  without  liability  for  damages.  Knight  v.  Railroad,  11 1 
N.  C,  80;  Emry  v.  Railroad,  102  N.  C,  232. 

The  mere  use  of  a  way  for  twenty  years  by  persons  generally,  for 
vehicles  or  traveling  on  foot,  does  not  constitute  it  a  public  highway, 
nor,  in  the  absence  of  evidence  of  condemnation  or  actual  dedication, 
does  the  fact  that  the  public  have  exerted  control  over  it  for  any  period 
less  than  twenty  years  tend  to  show  that  an  easement  has  been  acquired 
by  user  which  raises  the  presumption  of  a  grant  State  v.  Wolf,  112 
N.  C,  889. 

Sec.  159,  page  02,  State  can  plead  the  statnte  of  limitations.— In  pro* 
ceedings  under  Sections  947  and  948  of  The  Code  for  the  adjudication  of 
alleged  claims  against  the  State,  the  State  has  the  right  to  plead  the  bar 
of  the  statute  of  limitations  to  prevent  a  recommendatory  decision. 
Cowles  V.  The  State,  115  N.  C,  173. 


See,  160a  [Amendtnent  1893]f  page  63» 

The  limitations  prescribed  in  this  chapter  shall  apply 
to  a  civil  action  brought  against  an  undisclosed  partner 
only  from  the  time  such  partnership  became  known  to  the 
plaintiflF.     Acts  1893,  ^^*  ^5^* 

See,  161,  page  64,    Disoontinnanoe.— A  failure  to  keep  up  the  chain 
of  summonses  issued  against  a  party,  by  means  of  an  altos  and  pluries 
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snmmons,  is  a  diacontinnance  aa  to  anch  party;  and  if  a  summons  is 
served  after  a  break  in  the  chain,  it  is  a  new  action  as  to  him,  and  the 
running  of  the  statute  of  limitation  is  not  arrested  until  the  issuance  of 
the  summons  after  the  break.    Koonce  v.  Pelletier,  115  N.  C,  253. 

l^age  64*    When  snsnmoiii  is  *<is8iwd«'' — A  summons  is  "issued,'* 

so  as  to  prevent  the  running  of  the  statute  of  limitations,  only  after  it 
has  passed  from  the  hands  of  the  Clerk  to  be  delivered  to  the  SherifiF  for 
service.  A  summons  merely  filled  up  and  held  by  the  Clerk  for  a  prose- 
cution bond  to  be  given  is  not  *' issued."     Webster  v.  Sharpe,  116  N.  C. 

8eCm  162,  page  64.  Von-resideBt  debtors. — The  fact  that  a  non>resi- 
dent  debtor  has  property  within  the  State  will  not  prevent  the  operation 
of  this  section.     Gnst  v.  Williams,  iii  N.  C,  53. 

A  foreign  corporation  cannot  set  up  the  statute  of  limitations  in  bar  of 
an  action  for  false  warranty.  Alpha  Mills  v.  Watertown  Steam-Engine 
Co.,  116  N.  C. 

"Page  64.    Von-resident  legatee. — The  fact  that  a  legatee  was  at 

the  time  of  the  death  of  the  testator  a  non-resident  of  the  State  will  not 
excuse  his  laches  and  delay  in  bringing  suit,  since  he  had  the  right  to 
sue.  and  the  courts  were  at  all  times  open  to  non-residents  as  well  as  resi- 
dents of  the  State.     Coz.  v.  Brower,  114  N.  C,  422. 

Sec.  163  (1),  page  66,  Statute  of  presumptions. — The  running  of 
the  statute  of  presumptions  was  suspended  during  the  minority  of 
plaintiffs  unless  represented  by  guardian.  Nunnery  v.  Averitt,  11 1 
N.  C,  394. 

Sec.  163  {2)f  page  65 •  If  statute  began  to  run. — The  statute  of  limi- 
tations, if  it  beean  to  run  before  the  commencement  of  insanity,  or  other 
disability,  would  not,  on  that  account,  cease,  and  when  there  was  any 
testimony  from  which  such  a  state  of  facts  could  be  found,  its  con- 
sideration should  not  have  been  withdrawn  from  the  jury.  Asbury  v. 
Fair,  iii  N.  C,  251;  Grady  v.  Wilson,  115  N.  C,  344. 

Page  65,    Statute  not  suspended  because  judgment  could  not  have 

l)een  enforced. — Where  judgment  could  have  been  obtained  against  the 
guardian  of  a  lunatic  be&re  action  was  barred  by  the  statute  of  limita- 
tions, the  fact  that  it  could  not  have  been  enforced  until  after  the  death 
of  the  lunatic,  on  account  of  his  entire  income  being  required  to  main- 
tain him,  did  not  suspend  the  running  of  the  statute.  Grady  v.  Wilson, 
115  N.  C,  344. 

Page  66.  Husband  and  wife  holding  by  entireties. — Where  the  hus- 
band and  wife  are  seized  by  entireties  of  land,  an  action  by  them,  involv- 
ing the  title  or  possession  thereof,  will  not  be  barred  by  the  statute  of 
limitations  as  to  one  unless  it  bars  both.  Johnson  v.  Edwards,  109 
N.  C,  466. 

Sec.  164,  page  67*  Enabling,  not  disabling,  statute.— This  section  is 
an  enabling  and  not  a  disabling  statute.  It  applies  only  in  those  cases 
where,  in  regular  course,  but  for  the  interposition  of  this  section,  a  claim 
would  become  barred  in  less  than  one  year  from  the  grant  of  letters  of 
administration,  and  is  not  a  restriction  on  the  statute  of  limitations  so 
that  a  claim  should  become  barred  by  the  lapse  of  a  year  from  the  grant 
of  letters,  where,  but  for  the  section,  it  would  not  be  barred  until  a  latter 
date.     Benson  v.  Bennett,  112  N.  C,  505. 

Page  67*    Death  of  a  party. — Where  right  of  action  accrued  May 

24,  1884,  debtor  died  July  9,  1885,  and  letters  of  administration  were 
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sranted  Angnst  21,  1885,  an  action  commenced  Jnly  5, 1887,  is  not  barred 
by  the  three  years*  statute  of  limitations,  for,  ezcludinff  the  time  between 
the  death  of  debt  or  and  the  grant  of  administration,  three  years  had  not 
elapsed.    Benson  v.  Bennett,  112  N.  C,  505. 

Pfltge  6 7«  Death  of  administrator.  — An  admi nist ratriz  was  appoin- 
ted in  1870,  and  died  in  1877,  before  closing  the  administration;  in  1889 
an  administrator  £U  bonis  nan  was  appointed,  who  brought  an  curtion 
against  the  sureties  of  the  first  administrator  for  breach  of  the  bond  of 
their  principal:  Held^  that  there  being  no  one  in  esse  from  the  death  of 
the  first  administrator,  till  the  qualification  of  the  administrator  de  bants 
nan,  who  could  sue,  that  time  should  not  be  counted  in  applying  the 
statute  of  limitations.  Brawley  v.  Brawley,  109  N.  C,  524;  explained  in 
Burgwyn  v.  Daniel  115  N.  C,  119. 

I*age  67*    Judgment  qnando. — Where  an  administrator  ag[ainat 

whom  a  judgment  quando  was  taken  in  1869,  in  an  action  begun  prior  to 
The  Code  of  Civil  Procedure,  died  soon  thereafter  and  administration 
de  bants  nan  was  not  taken  out  until  1886,  and  suit  was  brought  on  such 
judgment  in  1890:  Held,  that  no  presumption  of  payment  can  arise. 
Inasmuch  as  in  computing  the  time  under  the  statute  the  period  during 
which  there  was  no  administration  must  be  excluded.  Dickson  v.  Craw- 
ley, 112  N.  C,  629. 

The  fact  that  an  action  is  barred  on  the  judgment  absolute  and  final 
taken  at  the  same  time  againt  the  surety  raises  no  presumption  of  pay- 
ment of  the  judgment  quando^  for  as  the  statute  of  presumptions  does  not 
apply  to  the  judgment  absolute  the  rule  that  a  presumption  of  payment 
as  to  one  is  a  presumption  as  to  ail  has  no  application.  Dickson  ▼. 
Crawley,  112  N.  C,  629. 

JPage  67 •  Where  Judgmaat  debtor  diss.— This  section  does  not  extend 
the  life  of  a  judgment  beyond  the  ten  years  where  the  judgment  creditor 
dies  more  than  a  year  before  the  expiration  of  the  ten-years  limitation. 
Hughes  V.  Boone,  114  N.  C,  54;  Benson  ▼.  Bennett,  112  N.  C,  505. 

See.  168 f  page  69.  Contest  over  tho  probate  of  a  wilL— This  section 
applies  only  where  there  is  no  administrator  or  collector  during  the  con- 
test   Hughes  V.  Boone,  114  N.  C,  54. 

See.  169 f  ptige  70,  Assignment  of  note  to  Umt  ooTort.— >An  assign- 
ment of  tbe  note  to  a  feme  covert  could  not  arrest  the  running  of  the 
statute  when  it  had  begun  to  run  before  assignment  Brvin  t.  Brooks, 
III  N.  C,  558. 

Sec*  170,  page  70.  CnmvlatiTe.— When  plaintiff  relies  upon  the 
coverture  and  infancy  of  the  p^ntor  to  avoid  the  adverse  possession 
relied  upon  by  defendant,  and  it  appears  that,  after  the  execution  of  the 
deed,  the  husband  of  Xh^feme  covert  died,  if  such  feme  attained  her 
majority  before  her  second  marriage,  the  statute  of  limitations  was  put 
in  motion  against  her  and  her  grantee,  which  was  not  arrested  by  ner 
second  marriage,  and  the  onus  of  showing  that  such  feme  married  the 
second  time  before  attaining  her  majority  is  upon  the  plaintiff.  Miller 
V.  Bumgardner,  109  N.  C,  412.    See\  163,  ante. 

See.  171^  page  70.  Part  payment  by  endorser.— Part  pavment  of  a 
note  by  the  payee  who  has  endorsed  it  will  not  repel  the  bar  of  the  statute 
of  limitations  as  aeainst  the  maker,  this  section  confining  the  act,  admis- 
sion or  acknowledgment  as  evidence  to  repel  the  bar  to  the  associated 
partners,  obligors  and  makers  of  a  note.    LeDuc  v.  Butler,  zia  N.  C,  458. 
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Sec*  1 72,  p4ige  71  •  Payment  on  Judgment,  — A  partial  payment  made 
on  a  indgment  does  not  arrest  the  running  of  the  statute  of  limitations. 
Hughes  v.  Boone,  114  N.  C,  54. 

Page  71*  Partial  payment  by  assignee.— Part  payment  of  an  obli- 
gation, without  the  debtor's  authority,  by  trustees  under  an  assignment 
by  the  debtor  for  the  benefit  of  creditors,  will  hot  remove  the  bar  of  the 
statute.     Battle  v.  Battle,  116  N.  C. 

IBage  71*     When  specific  articles  a  payment. — To  make  specific 

articles  a  payment,  they  must  be  received  as  payments,  or,  by  subsequent 
agreement,  applied  as  payments.    Young  v.  Alford,  113  N.  C,  130. 

IP  age  72.  Partial  payment  by  principal.  —Pay  men  t  made  by  a  prin- 
cipal upon  a  bond  before  the  cause  of  action  thereon  is  barred  against 
the  sureties  arrests  the  operation  of  the  statute  of  limitations.  Moore 
V.  Goodwin,  109  N.  C,  218. 

JPa^ge  72,    Partial  payment  by  either  of  two  obligors.  -The  partial 

payment  by  either  of  two  obligors  before  the  bond  is  barred  continues  it 
in  force.  Moore  v.  Beaman,  iii  N.  C,  328;  Moore  v.  Goodwin,  109 
N.  C,  218. 

"Page  72,    Vew  promise  must  be  distinct,  unconditional  and  speciflc. — 

A  mere  acknowledgment  of  a  debt  barred  by  the  statute  of  limitations, 
though  implying  a  promise  to  pay,  will  not  repel  the  statute.  To  have 
that  effect,  the  acknowledgment,  as  provided  by  this  section,  must  not 
only  be  in  writing,  but  must  be  accompanied  by  an  unconditional  promise 
to  pay  the  debt.     Helm  Co.  v.  Griffin,  112  N.  C,  356. 

Where  a  debtor  wrote  to  his  creditors  declining  preferred  credit  because 
he  was  unable  to  pay  what  he  alreadv  owed  them  (which  was  barred  by 
the  statute),  but  expressing  his  confidence  in  his  ability  to  pay  whatever 
he  might  contract  for  in  the  future:  Held^  that  as  the  letter  contained 
no  promise  to  pay  the  barred  debt,  the  bar  of  the  statute  was  not  removed. 
Helm  Co.  v.  Griffin,  112  N.  C,  356. 

The  words  "I  propose  to  settle,"  written  in  answer  to  a  letter  demand- 
ing payment  of  a  note  barred  by  the  lapse  of  time,  amount  to  an 
acknowledgment  or  new  promise  sufficient  to  take  the  case  out  of  the 
operations  of  the  statute  of  limitations.    Taylor  v.  Miller,  113  N.  C,  340^ 

A  written  acknowledgment  of  a  debt,  if  unconditional  and  explicit,  is 
as  effective  to  stop  the  running  of  the  statute  of  limitations  agamst  the 
right  to  foreclose  a  mortgage  by  which  the  debt  is  secured,  as  would  be 
a  payment  on  the  debt     Royster  v.  Farrell,  115  N.  C,  306. 

A  reply  by  an  administrator  of  a  deceased  debtor  to  the  demand  of 
plaintiff  for  payment,  that  he  would  "see  the  Judge  and  do  whatever  he 
said,"  was  not  a  waiver  of  the  statute  of  limitations.  Grady  v.  Wilson, 
115  N.  C,  344. 

'Page  72»    Promise  not  supported  on  a  valid  indebtedness.  ^The  bare 

promise  of  a  widow  to  pay  a  note  executed  by  her  during  her  coverture, 
and  therefore  void,  is  not  binding.    Wilcox  v.  Arnold,  116  N.  C. 

Page  73*  Promise  by  purchaser  from  mortgagor. — Where  the  pur- 
chaser of  land  from  a  mortgagor  agreed  to  assume  and  pay  off  the  mort- 
gage debt,  the  mortgagor  ana  mortgagee  assenting  theret9,  he  became 
a  co-principal  or  agent  of  the  mortgagor  to  pay  the  debt,  and  payments 
by  him  arrested,  at  least  as  to  the  right  to  foreclose  the  mortgage,  the 
running  of  the  statute  of  limitations.  (LeDuc  v.  Baker,  112  N.  C.,  458, 
distinguished.)    Harper  v.  Edwards,  115  N.  C,  246. 
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JPage  7S»    Sndonement  of  oreditt. — The  mere  endonement  of  a 

credit  on  a  note  by  the  holder  (even  though  supported  by  a  counter-daim 
in  favor  of  the  debtor)  will  not  have  the  effect  of  reviving  the  liability 
on  a  note  barred  by  the  lapse  of  time,  but  only  an  actual  payment  made 
and  received  as  such.     Young  v.  Alford,  113  N.  C,  130. 

Sec*  17  s,  page  74»  Centingsnt  rtmaiadennaa. — Where  the  rights  of 
a  contingent  remainderman  accrue  at  the  death  of  the  life-tenant,  the 
statute  begins  to  run  only  from  that  event    Whitesides  v.  Cooper,  1 15 

N.  C,  571. 

Sec*  177 f  page  76*  Action  by  inflmt.— Where  an  infant  institutes 
an  action  in  nis  own  name  and  arrives  at  full  aee  before  the  trial,  Uie 
judgment  is  binding  on  both  plaintiff  and  defendant  Hicks  v.  Beam, 
112  N.  C,  642. 

Page  76,    Aetion  by  andlsolosad  fbrslgn  principsL— H^n  if  it  were 

settled  (which  is  not  the  case)  that  an  undisclosed  foreign  principal  can- 
not maintain  an  action  on  a  contract  made  by  his  agent  w|pi  another^ 
this  rule  would  not  apply  where  the  parties  are  residents  of  different 
States  of  the  American  Union ,  for  they  are  not  foreign  to  each  other  in 
such  a  sense  as  to  permit  the  operation  of  the  rule  stated.  Barbam  ▼. 
Bell,  112  N.  C,  131. 

Page  77 •  Action  fbr  non-delivory  of  telegram. — Plaintiff  can  main- 
tain an  action  against  a  telegraph  company  for  the  non-delivery  of  a 
telegraphic  message  which  was  sent  by  nis  sister,  whom  he  had  left  in 
charee  of  his  house,  to  his  father,  whom  he  was  visiting,  telling  father 
to  inform  plaintiff  of  the  illness  of  one  of  his  children.  The  plaintiff, 
on  the  face  of  the  message,  is  the  real  party  in  interest.  Sherrill  v.  Tele- 
graph Co.,  109  N.  C,  527;  Young  v.  Telegraph  Co.,  107  N.  C,  37a 

Pa^ge  77 •  Action  for  distributive  share. — Where  one  claims  per- 
sonal property  as  the  distributee  of  an  ancestor,  an  action  to  recover  tlie 
same  can  be  maintained  only  by  the  administrator  or  executor  of  tJie 
deceased.     Varner  v.  Johnson,  112  N.  C,  570. 

Page  77*    Action  to  recover  distributive  share  from  one  to  whom  It 

was  wrongly  paid. — Where  money  was  paid  by  an  administrator  to  one 
supposed  to  be  entitled  as  a  distributee  *'  in  full  of  his  distributive  share  " 
and  on  his  promise  to  refund  "  should  any  lawful  claim  come  against  tlie 
estate,"  no  cause  of  action  accrued  to  those  who  were  rightly  entitled, 
and  the  money  can  only  be  recovered  by  the  administrator  to  whom  the 
promise  was  made.     Norwood  v.  O'Neal,  112  N.  C,  127. 

Page  77*  Action  for  seduction. — "Feigned  issues'*  being  abol- 
ished by  the  Constitution,  the  woman,  when  of  age,  and  not  her  father, 
is  the  real  party  in  interest  in  an  action  for  seduction.  Hood  v.  Snd- 
derth,  iii  N.  C,  215;  Scarlett  v.  Norwood,  115  N.  C,  284. 

But  the  father  can  sue  for  seduction  of  minor  daughter.  Scarlett  v. 
Norwood,  115  N.  C,  284. 

Page  77*    Action  for  slander  of  wifo. — An  action  by  husband  for 

slander  of  his  wife,  the  wife  not  being  a  party  and  the  complaint  alleging 
no  special  damage  to  the  husband,  will  be  dismissed  by  the  Court  on 
motion  by  the  defendant,  or  ex  tneto  fnotu^  for  failure  of  the  complaint 
to  state  a  cause  of  action.     Harper  v.  Pinkston,  112  N.  d  293. 

Page  78*    Tenant  by  the  curtesy. — The  husband  cannot  maintain 

an  action  in  his  name  alone  to  recover  lands  of  which  he  is  tenant  by  the 
curtesy  initiate  where  the  marriage  occurred  since  1868  but  the  wife  can 
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maintain  such  action,  either  by  joining  her  husband  or  suing  alone. 
Walker  v.  Long,  109  N.  C,  510. 

JPage  78,    Wife,  vendee  of  hnsband. — A  conveyance  of  land  from 

husband  to  wife  will  pass  the  legal  estate  of  the  vendor  and  enable  the 
vendee  to  sustain  an  action  to  declare  title  and  recover  possession.  Wal- 
ker V.  Long.     109  N.  C,  510. 

I*age  78,    Action  by  kelrs-at-law  of  cestui  que  tnut. — In  an  action 

by  the  heirs-at-law  of  a  cestui  que  irusi  who  is  deceased  his  administrator 
is  not  a  necessary  party  to  an  action  which  is  for  recovery  of  real  estate 
of  the  trustee  though  the  latter  is  entitled  to  have  him  brought  in  if  he 
so  desires.    Maxwell  v.  Barringer,  no  N.  C,  76. 

"Page  78,    Tmsteee. —Where  a  note  was  made  payable  to  **J., 

cashier/'  and  collateral  security  delivered  to  him,  he  being  a  member 
and  cashier  of  the  firm  of  '*  C  &  J., "  the  owners  of  the  debt,  an  action 
for  the  foreclosure  of  the  mortgage  security  was  properly  brought  in  the 
name  of  the  cashier,  he  being  the  holder  of  the  collateral  as  trustee  for 
the  firm.    Jenkins  v.  Wilkinson,  113  N.  C,  532. 

"Page  78,    Cestui  que  trust.— A  bill  of  sale  which  recited  that,  in 

consideration  of  a  sum  '*paid  by  W.,  agent"  for  plaintiff,  a  bargainor 
sold  and  conveyed  a  stock  of  goods,  vested  the  title  in  the  plaintiff  and 
not  in  the  agent,  and  the  former  may  maintain  an  action  of  claim  and 
delivery  for  the  goods.     Woolen  Company  v.  McKinnon,  114  N.  C,  661. 

Page  78.    Action  by  member  of  religious  society. — In  the  absence 

of  a  trustee  and  a  governing  body  authorized  to  appoint,  any  member  of 
a  religious  society  has  such  a  beneficial  interest  as  will  enable  him,  in 
behalf  of  his  fellow-members,  to  maintain  such  action  as  may  be  neces- 
sary to  protect  their  common  interest.     Nash  v.  Sutton,  109  N.  C,  550. 

Page  78.     Seceivers. — A  receiver,  duly  appointed  and  having 

power  to  collect  the  assets  of  the  estate  committed  to  him,  can  maintain 
an  action  upon  a  policy  of  insurance  issued  to  the  person  whom  he  rep- 
resents, in  his  own  name.     Boyd  v.  Insurance  Co.,  in  N.  C,  372. 

A  consent  order  that  B.  should  collect  assets  and  sell  property  until  a 
future  order  of  the  Court,  and  that  a  motion  for  the  appomtment  of  a 
receiver  should  be  continued  without  prejudice,  did  not  have  the  effect 
to  constitute  B.  a  receiver  or  trustee  of  an  express  trust,  and  he  could 
not  maintain  an  action  to  recover  assets  in  his  own  name.  Boyd  v. 
Insurance  Co.,  in  N.  C,  372. 

Page  79*    Action  fbr  penalty. — ^The  person  suing  for  a  penalty  for 

failure  to  discharge  an  official  duty  is  the  proper  party-plaintiff,  and  not 
the  State,  unless  it  is  so  re<)uired  by  the  statute.  State  ex  reL  v.  Hushes, 
116  N.  C;  Sutton  v.  Phillips,  116  N.  C;  Katzenstein  v.  Railroad,  84 
N.  C,  688. 

The  Code  of  1883,  Sections  3841, 3842,  which  provides  that  private  par- 
ties may  recover  penalties  of  any  person  selling  and  delivering  provisions 
by  unauthorized  weights  and  measures,  is  not  in  conflict  with  the  Con- 
stitution of  1875,  Art.  9,  Sec.  5,  which  provides  that  the  net  proceeds  of 
all  penalties  and  forfeitures  shall  go  to  the  school  fund.  Katzenstein  v. 
Railroad,  84  N.  C,  688;  Sutton  v.  Phillips,  116  N.  C. 

Quarey  whether  a  party  suing  the  official  bond,  and  not  the  officer 
alone,  for  a  penalty,  should  not  make  himself  a  relator  in  an  action  in 
the  name  of  the  State.    Joyner  v.  Roberts,  112  N.  C,  in. 


22  SUPPLEMENT  TO  CLARK'S  CODE. 


"Page  79.    TcBuitt  la  eommoii.-^ While  one  tenant  in  oomiBoa 

suing  a  trespasser  in  ejectment  and  proving  title  to  an  undivided  xntereat 
is  entitled  to  judgment  for  the  possession  of  the^whole  land,  though  the 
evidence  estaolishing  his  right  aemonstrates  that  others  than  the  defend- 
ant hold  as  co-tenants,  and  that  the  other  undivided  interests  and  tbe 
action  enure  to  their  benefit ;  yet,  when  the  defendant  is  a  co-tenant, 
the  plaintiff  should  have  judgment  only  for  the  recovery  of  the  interest 
to  which  he  shows  title.  Poster  v.  Hackett,  112  N.  C,  546;  Gilchrist  ▼. 
Middleton,  107  N.  C,  663. 

PiJtge  80*    Action  by  ward.— A  ward  can  maintain  the  action 

against  the  guardian  bond  in  his  own  name,  and  the  joinder  of  the  State 
is  a  mere  matter  of  surplusage,  and  not  a  misjoinder  of  different  causes 
of  action.     McNeill  v.  McBryde,  112  N.  C,  408. 

Page  SO*    Action  for  recovery  of  real  sstate. — Where  an  executor 

was  charged  with  the  management  of  land,  which  implied  the  right  of 
possession  until  the  trust  should  be  fully  carried  out,  upon  his  desUi 
and  the  appointment  of  an  administrator  de  bonis  non^  cum  (eslam^pmio 
annexOj  the  latter  became  entitled  to  the  possession  of  the  land,  and  can 
recover  the  same  from  those  withholding  it.  Smathert  v.  Moody,  112 
N.  C,  792. 

Page  81,    Action  by  equitable  owner  of  realty. — In  an  action  to 

recover  land,  tbe  plaintiff  may  recover  upon  the  equitable  title,  althon^rh 
not  pleaded,  when  the  Court  would,  in  a  direct  proceeding,  correct  a 
formal  defect,  or  where  the  dry  legal  title  is  outstanding  in  another; 
alUer^  when  extrinsic  evidence  is  necessary  to  establish  the  equitable 
ownership.  So,  in  this  action,  plaintiff  may  recover  upon  a  deed  of  a 
commissioner  of  the  Court  without  seal.     Geer  v.  Geer,  109  N.  C,  679. 

Page  81*    Action  by  mortgagee  to  recover  realty.— The  legal  title 

of  lands  passes  by  a  mortgage  to  the  mortgagee,  who  may  maintain  an 
action  to  recover  possession  of  the  same  after  default     Kiser  v.  Combs, 

114  N.  C,  640. 

Page  81,    Aisignee  of  insurance  policy. — An  assignment  of  a  fire 

policy  to  one  having  no  interest  in  the  property  is  valid  where  made  on 
the  assent  of  the  insurer,  procured  without  false  representations  or  sup- 
pression offsets.     Blackburn  v.  Insurance  Co.,  116  N.  C. 

Page  81.    Bnbstitiited  plaintiflli.— Where  plaintiff  sells  his  claim 

after  beginning  the  action,  the  purchaser  may,  in  the  discretion  of  the 
Court,  1^  made  a  party  plaintiff,  even  though,  under  Tbe  Code,  the  right 
of  action  was  not  assignable.    Leavering  v.  Smith,  115  N.  C,  385. 

Page  82.    Holder  of  open  account. — The  possession  of  an  open 

account  in  favor  of  another  is  not  evidence  of  the  ownership  thereof  in 
the  holder.     Gregg  v.  Mallett,  iii  N.  C,  74. 

Page  82*  Assignment  of  judgment.  — A  surety  who  pays  the  amount 

recovered  against  him  and  his  principal,  or  co-sureties,  may  have  the 
judgment  assigned  to  another  in  trust  for  his  use,  and  it  will  continue  in 
force  for  his  benefit,  and  he  may,  upon  motion  in  the  cause,  have  satis- 
faction of  the  judgment  rendered,  even  against  the  consent  of  the 
assignee.     Rice  v.  Hearn,  109  N.  C,  150. 

Page  83.    Holder  of  nnaccepted  order.  —No  liability  attaches  on  an 

unaccepted  order  in  favor  of  payee  or  his  assignee  against  the  drawee  or 
his  principal.  Marriner  v.  Lumber  Co.,  113  N.  C,  52;  Hawes  v.  Black- 
well,  107  N.  C,  196. 
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Page  83 •  HegotiAble  paper  endorsed  befbre  matwlty . — Where  a  bank 

receives,  in  the  usual  course  of  business,  a  draft  for  collection,  its  pos- 
session is  prima  facie  evidence  that  the  person  for  whom  the  bank 
received  it  is  the  owner,  the  bank  being  a  trustee  or  agent  in  that  respect. 
Banking  Co.  v.  Railroad  Co.,  iii  N.  C,  122. 

When  a  note  is  declared  void  by  a  statute,  it  is  void  into  whatsoever 
hands  it  may  come ;  but  when  the  statute  merelv  declares  it  illegal,  the 
note  is  ^ood  in  the  hands  of  an  innocent  holaer.  Ward  v.  Sugg,  113 
N.  C,  489. 

The  remedy  of  the  innocent  holder  of  a  note  bearing  usurious  interest, 
as  to  the  interest,  is  against  the  payee  who  has  endorsed  the  note  to  him, 
and  not  against  the  maker,  who  is  the  victim  of  an  oppression  denounced 
by  the  statute.  The  law  will  not  lend  its  aid  to  enforce  a  contract  which 
is  **  deemed  forfeited  '*  by  the  very  act  of  making  it.  If  this  were  other- 
wise, the  protection  intended  by  the  statute  would  be  delusive  and  nuga- 
tory.    Ward  V.  Sugg,  113  N.  C,  489. 

While,  if  the  note  be  in  the  hands  of  the  original  payee,  an  endorse- 
ment may  be  shown  to  have  been  upon  certain  conditions,  yet  a  bona  fide 
holder  for  value,  before  maturity  and  after  notice,  is  not  affected  by  any 
equities  existing  between  the  original  parties,  and  the  same  rule  applies 
between  the  last  payee  and  all  endorsers.  Davidson  v.  Powell,  114 
N.  C,  575. 

Page  83^     Holder  of  unendorsed  negotiable  paper. — A  note  may  be 

transferred  by  delivery  and  without  endorsement,  the  transferee  becom- 
ing the  equitable  owner  thereof.  Jenkins  v.  Wilkinson,  113  N.  C,  532; 
Miller  V.  Tharel,  75  N.  C,  148;  Jackson  v.  Love,  82  N.  C,  405. 

Page  84,  Assignee  of  non-negotiable  paper.—A  bond  is  non-nego- 
tiable until  after  endorsement,  and  an  assignee  of  an  unendorsed  bond 
takes  it  subject  to  any  equities  or  other  defences  existing  in  favor  of  the 
maker  at  the  time  of,  or  before  notice  of,  the  assignment  Loan  Asso- 
ciation V.  Merritt,  112  N.  C,  243. 

When,  in  an  action  to  foreclose  a  mortgage  given  to  secure  notes 
assigned  to  plaintiffs,  the  answer  did  not  state  facts  sufficient  to  amount 
to  a  plea  of  illegality  or  fraud  in  the  inception  or  transfer  of  the  notes, 
and  Uieie  was  no  evidence  tending  to  support  such  a  defence,  the  pro- 
duction of  the  notes  by  the  plaintiff  was  prima  facie  evidence  of  owner- 
ship, and  it  devolved  on  defendant  to  rebut  the  presumption.  Triple tt 
V.  Foster,  115  N.  C,  335. 

See.  180f  page  88. 

Amended  by  striking  out  all  that  follows  the  word 
** state,"  in  line  eight  (8)  of  said  section,  and  inserting  in 
lieu  thereof  the  following:  **But  if  the  action  or  proceed- 
ing be  against  such  guardian,  or  if  there  be  no  such  guar- 
dian, then  said  infants,  lunatics  or  persons  non  compos 
mentis  may  appear  by  their  next  friend:  Provided^  however^ 
that  the  duty  of  the  State  Solicitors  to  prosecute  in  the 
case  specified  in  chapter  entitled  *  Guardian  and  Ward' 
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shall  not  be  affected  by  the  provisions  of  this  section." 
Acts  1893,  ch.  5. 

NoTB. — By  its  terms  this  amendment  was  to  apply  to  actions  already 
pending,  as  well  as  to  those  thereafter  brought. 

Sec,    tSlf  page  91,     Vo  rocovery  against  minor  if  no  guardian  tuBL 

litem. — A  recovery  cannot  be  had  against  a  minor  when  no  guardian 
ad  litem  has  been  appointed  to  represent  him.  Thorp  v.  Minor,  109 
N.  C,  152. 

Sec,  IS 'if  page  92,  Partios  wlU  not  be  re-arranged  on  tame  side  to  show 
diyersity  of  citisenshlp  if  adyersary. — In  an  action  by  a  mortgagor  to  can- 
cel certain  mortgages  and  to  foreclose  a  subsequent  trust  deed  to  the 
same  property,  although  the  cestuis  que  trustent  have  a  common  interest 
with  plaintiff  in  showing  the  discharge  of  said  mortgages,  they  are 
nevertheless  his  adversary  parties  as  to  other  matters  m  controversy, 
and  will  not  be  re-arranged  as  parties  plaintiff  so  as  to  show  diversity  of 
citizenship.     Springer  v.  Sheets,  115  N.  C,  371. 

Page  92.    Ceetui  qne  tnutent. — In  an  action  for  the  canceling:  of 

certain  mortgages  and  the  foreclosure  of  a  subsequent  tmst  deed  to  the 
same  land,  the  mortgagor  may  join  with  him  as  parties  plaintiff  the  ces- 
tuis que  trustent  under  such  deed.    Springer  v.  Sneets,  115  N.  C,  371. 

Sec,  1S49  page  93,  Proceedingi  to  lay  oif  dower.— The  action  of  the 
assignees  of  the  dower  right  is  primarily  against  the  widow,  but  in  the 
absence  of  an  averment  that  the  lands  described  were  all  of  which  she 
was  entitled  to  be  endowed,  the  heirs  and  devisees  are  properly  made 
parties,  so  that  the  whole  matter  may  be  determined  in  one  action. 
Parton  v.  Allison,  iii  N.  C,  429. 

A  widow  who  transferred  her  right  of  dower  before  the  same  was 
allotted  is  a  necessary  party  in  a  proceeding  to  have  tiie  same  set  apart. 
Such  a  conveyance  will  be  treated  in  equity  as  a  contract  to  have  it 
allotted  to  her  and  then  to  convey  it  to  the  purchasers.  Parton  v.  Alli- 
son, III  N.  C,  429. 

Page  93,    Kortgagees.— Where,  at  the  call  of  a  case  for  trial  in 

the  court  below,  it  appeared  that  the  plaintiff  was  willing  to  proceed 
without  certain  mortgagees  of  defendant  being  made  parties,  and  that 
defendants  had  excepted  to  a  former  order  of  the  Court  directing  such 
mortgagees  to  be  maae  parties,  and  that  the  validity  of  the  mortg^ages 
could  not  be  affected  by  the  result  of  the  trial,  it  was  a  matter  entirely 
within  the  discretion  of  the  trial  Jndge  to  determine  whether  or  not  the 
cause  should  be  tried  before  some  of  the  mortgagees  were  brought  in. 
Shober  v.  Wheeler,  113  N.  C,  370. 

Page  93,  Seversloner.  —The  refusal  of  the  Court  to  allow  a  rever- 
sioner, upon  his  application,  to  be  made  a  party  defendant  in  a  suit 
brought  by  the  holder  of  the  life  estate  against  a  city  for  damage  to  the 
land  caused  bv  the  widening  of  a  street,  was  error,  although  such  rever- 
sioner had  remsed  to  join  in  the  suit  at  request  of  the  plaintiff!  Jones  v. 
Asheville,  116  N.  C. 

Page  94,    FroceedlngB  to  sell  land  to  make  assets. — In  proceedings 

by  an  administrator  for  leave  to  sell  land  to  make  assets  to  pay  decedent's 
debts,  the  heir  has  a  right  to  show  that  judgments  taken  against  the 
administrator  after  the  commencement  of  the  proceedings  were  wrong- 
fully suffered  to  be  entered  against  him.  In  such  case  it  seems  the  judg- 
ment creditors  ought  to  be  made  parties.     Tilley  v.  Bivins,  112  N.  C,  348^ 
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SeCm  185 f  page  96*  CMtvi  que  trnsttnt. — A  beneficiary  under  a  trust 
deed  is  a  necessary  party  to  an  action  by  a  mortgagor  to  cancel  certain 
mortgages  on  the  land  described  in  said  deed,  and  to  foreclose  said  trust 
deed,  although  the  trustee  has  been  made  a  party  to  the  action.  Springer 
V.  Sheets,  115  N.  C,  371. 

JPage  96-    Subsequent  mortgagees. — Subsequent  encumbrances, 

while  proper  parties  to  a  suit  for  foreclosure  of  a  mortgage,  are  not 
necessary  parties.     Williams  v.  Kerr,  113  N.  C,  306. 

Page  90»    Oraator  not  necessary  party  in  ^ectment  against  grantee.  -- 

During  the  pendency  of  an  action  relating  to  land  between  P.  and  C,  in 
which  there  was  subsequently  a  decree  directing  P-  to  convey  the  land 
to  C.  upon  the  payment  by  the  latter  of  the  balance  of  the  purchase- 
money,  P.  conveyed  to  other  parties;  therefore  C.  brought  suit  for  the 
land  against  P.  and  his  grantees,  who  were  in  possession:  I/eid,  that  P. 
was  not  a  necessary  party,  and  it  was  not  error  to  allow  plaintiff  to  enter 
a  non  suit  as  to  P.,  the  grantor  of  the  other  defendants.  Carr  v.  Alex- 
ander, 112  N.  C,  783. 

Page  97*  Enibrcement  of  mecliaaios  lien.— The  principal  contrac- 
tor is  a  necessary  party  to  an  action  to  enforce  the  lien  of  a  sub-contrac- 
tor, but  a  trustee  in  a  conveyance,  subject  to  the  lien,  is  not  an  essential 
party.     Lumber  Co.  v.  Hotel  Co.,  109  N.  C,  658. 

Sec^  187 9  page  101.  Joint  contracts. — The  fact  that  the  assets  of  a 
partnership  are  not  sufficient  to  pay  the  partnership  debts,  or  that  a 
receiver  has  charge  of  the  assets,  or  that,  there  bein^  many  creditors,  a 
multiplicity  of  suits  may  ensue,  cannot  deprive  a  creditor  of  his  right  to 
enforce  his  claim  against  any  one,  or  several,  or  all  of  the  partners. 
Hanstein  v.  Johnson,  112  N.  C,  254. 

Sec,  188  {l)f  page  103.  Transfer  of  interest,  pendente  lite.— In  an 
action  to  recover  land,  a  purchaser,  after  the  commencement  of  the 
action,  may  be  substituted  as  party.     Talbert  v.  Becton,  11 1  N.  C.  543. 

Page  t03.     If  cause  of  action  survive,  abatement  only  on  motion. — 

Where  two  of  several  plaintiffs  died  and,  there  being  no  personal  repre- 
sentative within  a  year  thereafter,  no  motion  was  made  to  continue  the 
action  as  to  them,  but  the  cause  remained  upon  the  docket  and  was  pro- 
ceeded with  by  the  remaining  plaintiffs,  whose  rights  were  finally  deter- 
mined, and  the  defendants  dia  not  apply  to  have  the  action  abated  as  to 
the  deceased  parties,  it  was  within  the  discretion  of  the  presiding  Judge 
to  allow  the  personal  representative  of  such  deceased  parties  to  file  a 
supplementary  complaint  and  prosecute  the  action,  his  motion  to  be 
allowed  to  do  so  having  been  made  before  the  final  judgment  was  ren- 
dered in  the  cause.     Coggins  v.  Flythe,  114  N.  C,  275. 

^c  191  {1),  page  109.  This  section  applicable  only  to  the  Superior 
Crourt. — This  section  applies  to  those  actions  of  which  the  Superior  Court 
has  jurisdiction;  it  does  not  embrace  those  within  the  jurisdiction  of  Jus- 
tices of  the  Peace.     Fisher  v.  Bullard,  109  N.  C,  574. 

Sec»  192 f  page  110.  Kesidence  of  domestic  corporations. — A  domestic 
corporation  has  no  residence,  within  the  meaning  of  this  section,  and  an 
action  may  therefore  be  brought  against  it  by  a  non-resident  plaintiff  in 
any  county  in  the  State.    Kline  v.  Manufacturing  Co.,  116  N.  C. 

Page  110.    Besidence  of  oflcers  of  corporation. — The  residences  of 

officers  and  directors  of  a  corporation  cannot  be  imputed  to  the  corpora- 
tion.   Kline  v.  Bryson  City  Manufacturing  Co.,  116  N.  C. 


26  SUPPI.EMBNT  TO  CLARK'S  CODE. 


Sec*  194,  page  111.  SamoTal  to  Fadaral  Court  proptrly  nIkMd.— 
Where  it  appears  upon  the  face  of  a  petition  to  remove  a  cause  pendinj^ 
in  a  State  Court  to  the  Federal  Court  that  the  former  had  exclusive  ori^- 
nal  jurisdiction,  it  is  the  right  and  the  duty  of  the  State  Court  to  insist 
upon  its  exclusive  authority  and  to  retain  jurisdiction.  Tucker  ▼.  Life 
Association,  112  N.  C,  796. 

The  mere  filing  of  a  petition  for  removal  of  a  suit  from  the  State  to  the 
Federal  Court  does  not  work  a  transfer,  but  the  suit  must  be  one  that 
may  be  removed  and  the  petition  must  show  the  petitioner's  right  to 
demand  a  removal.  Until  these  prerequisites  appear  the  State  Coart  is 
not  ousted  of  its  jurisdiction,  and  its  orders  ana  proceedings  must  be 
respected.     Lawson  v.  Railroad,  112  N.  C,  391. 

Page  111*    Grounds  fbr  removal. — In  the  transfer  of  causes  the 

courts  look  to  the  real  parties  in  interest,  and  not  to  the  form  of  the  action. 
Tate«  Treasurer  v.  Douglass,  113  N.  C,  190. 

A  suit  pending  in  a  court  of  this  State  between  a  citizen  of  this  State 
and  an  alien  resident  in  this  State  is  not  removable  under  the  Act  of 
Congress  relating  to  the  removal  of  causes.  Rooker  v.  Crinkley,  113 
N.  C.  73. 

It  is  not  sufficient  ground  for  removing  a  cause  to  the  Federal  Court 
that  plaintiffs  mieht  have  brought  separate  suits,  or  omitted  certain 
defendants,  though  if  they  had  done  so,  the  cause  would  properly  belong 
in  said  court.     Springer  v.  Sheets,  115  N.  C,  371. 

Page  111.    Kotioa  in  State  Court. — An  application  for  removal 

for  diversity  of  citizenship  may  be  made  in  the  State  Court.  Williams 
y.  Southern  Bell  Telephone  and  Telegraph  Co.,  116  N.  C. 

Page  111.    Kotion  properly  in  Federal  Court.  — An  application  for  a 

removal  from  a  State  to  a  Federal  Court  on  the  ground  of  local  prejn> 
dice  must  be  made  to  the  Federal,  and  not  to  the  State  Court  Williams 
V.  Southern  Bell  Telephone  and  Telegraph  Co.,  116  N.  C. 

Page  111.    When  motion  should  be  made. — Where  a  removal  of  a 

cause  from  the  State  to  the  Federal  Court  is  asked  for  upon  the  ground  of 
prejudice,  etc.,  the  order  may  be  granted  upon  a  proper  showing,  as  to 
other  matters,  at  any  time  before  tnal.     Baird  v.  Railroad,  113  N.  C,  604. 

Where  an  application  for  removal  for  diversity  of  citizenship  is  not 
made  at  the  term  at  which  the  answer  in  the  case  should  be  filed,  the 
right  of  removal  is  forfeited,  though  it  is  afterwards  made  at  the  time  of 
filing  the  answer,  which  is  treated  as  if  filed  in  proper  time.  Williams 
v.  Southern  Bell  Telephone  and  Telegraph  Co.,  116  N.  C. 

Page  111.    Proper  prooedure  in  State  Court.— A  State  Court,  while 

not  bound  to  surrender  its  Jurisdiction  on  a  petition  for  a  removal  until 
a  case  has  been  made,  whicn  on  its  face  shows  that  the  petitioner  has 
the  right  to  transfer,  yet,  when  it  does  so  appear,  it  is  error  *'to  decline 
to  permit**  the  removal  upon  an  affidavit  offered;  therefore,  in  snch  case 
the  usual  and  proper  practice  is  to  enter  a  formal  order  that  the  State 
Court  will  not  proceed  further,  to  the  end  that  parties  and  witnesses  may 
understand  that  they  will  not  be  required  to  attend,  unless  upon  notice 
that  the  cause  has  been  remanded.    Baird  v.  Railroad,  113  N.  C,  604. 

It  is  not  error  in  the  State  Court  to  refuse  to  order  a  record  to  be  cer* 
tified  to  the  Federal  Court,  since  it  is  the  duty  of  the  Clerk  to  certify  it 
to  the  Federal  Court  in  obedience  to  a  writ  of  ceriiarari^  without  any 
motion  or  order  made  in  his  own  Court,  but  after  the  record  has  been 
certified,  showing  sufficient  ground  for  removal,  it  is  error  in  the  State 
Court  to  resist  the  order  of  removal.    Baird  v.  Railroad,  113  N.  C,  604. 
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See.  196,  page  114*  Tladiiigi  of  fl^t  oo]ieliiaiTt.^The  fiading  of 
facts  by  a  trial  conrt  upon  a  motion  to  remove  is  conclusive,  and  the 
mling  of  the  Court  thereupon  is  not  reviewable;,  Albertson  t.  Terry, 
109  N.  C,  8. 

See,  198 9  P^if^,  116,  failure  to  doekot  transoript  oa  removaL  — Where 
a  defendant  obtaining  a  change  of  venue  fails  to  docket  the  transcript 
before  the  next  term  of  the  county  to  which  transfer  is  made,  the  order 
is  properly  stricken  out  by  the  court  granting  v.  Kline  v.  Manufactur- 
ing Co.,  n6  N.  C;  Fisher  v.  Mining  Co.,  105  N.  C,  123. 

8ec*  199,  page  116»  Subbiobs,  when  issuod. — Summons  is  issued 
only  after  it  has  passed  from  the  hands  of  the  Clerk  to  be  given  to  the 
Sheriff  for  service.  If  merely  filled  up  and  held  by  the  Clerk  till  prose- 
cution bond  is  given,  it  is  not  issued.     Webster  v.  Sharpe,  116  N.  C. 

Sec,  200 f  page  119*  Amending  return. — Where  a  summons  was 
properly  served  and  the  Sheriff  s  return  was  unsigned,  though  endorsed 
m  proper  form,  the  Judge  at  the  trial  did  not  exceed  his  powers  in  per- 
mitting the  Sheriff  to  sign  the  return  nunc  pro  tunc.  Luttrell  v.  Martin, 
112  N.  C.  593. 

Page  119.     Itetiuii  of  summons. — ^The  return  of  the  summons 

cannot  be  rebutted  by  showing,  in  a  collateral  proceeding,  that  in  fact 
no  such  service  was  made.  Even  if  the  service  of  the  summons  had  been 
apparently  irregular,  the  judgment  could  not  be  collaterally  attacked. 
Isley  V.  Boon,  113  N.  C,  249. 

Sec.  209 9  page  124,  Liability  of  surety.— The  surety  is  not  liable 
on  the  prosecution  bond  where  plaintiff  obtained  judgment  for  a  certain 
amount  and  costs,  though  the  case  having  been  retamed  for  future  dis- 
position of  the  counter-claim,  such  claim  was  compromised,  and  an 
agreement  made  that  plaintiff  pay  costs.    Smith  v.  Arthur,  116  N.  C. 

JPage  124.    Too  late  to  olijoct.— An  objection  to  a  prosecution 

bond,  made  after  the  jury  has  been  empaneled,  comes  too  late.  Albert- 
son  V.  Terry,  109  N.  C,  8. 

Sec.  212,  page  126. 

Amended  by  inserting  after  the  word  ** costs,"  in  the 
third  line,  the  words  ** except  in  case  of  recovery."  Acts 
1895,  ch.  149. 

Sec.  214,  page  126.  Irregularity  of  sorvlco  waived. — Irregularity  of 
service  is  waived  by  appearance  and  plea  in  bar;  therefore,  although  a 
summons  issued  by  one  Justice  cannot  be  made  returnable  before  another, 
except  in  cases  provided  by  statute  to  that  efiect,  yet,  if  the  person  served 
with  process  so  issued  appear  and,  instead  of  moving  to  dismiss,  enter  a 
plea  in  bar,  he  will  be  deemed  to  have  waived  the  objection.  Cherry  v. 
Lilly,  113  N.  C,  26;  McMinn  v.  Hamilton,  77  N.  C,  300;  Morgan  v.  Bank, 
93  N.  C,  352. 

JP€tge  126.  Appearaaoo  of  counsol. — In  a  suit,  of  the  subject  mat- 
ter of  which  a  court  has  jurisdiction,  appearance  by  counsel  gives  juris- 
diction of  the  parties  thus  appearing,  though  counsel  has  no  authority 
to  appear,  and  an  innocent  purchaser  under  a  judgment  rendered  therein 
will  be  protected.     Hackett  v.  McMillan,  112  N.  C,  513. 
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See.  216  ( 1),  page  1 29.    Service  on  local  agent  of  reoeiTera. — An  action 

against  the  receivers  of  a  corporation  is,  in  fact,  an  action  against  the 
corporation.  Hence,  service  of  summons  on  a  local  agent  is  service  on 
the  receivers.     Farris  v.  Railroad  Co.,  115  N.  C,  600;  Grady  v.  Railroad, 

116  N.  C. 

JPage  129-    Copy  should  be  served  on  corporation. — To  make  service 

of  process  on  a  corporation,  a  copy  of  the  same  must  be  left  with  the 
officer  of  the  company  to  whom  it  is  delivered  or  read,  as  provided  by 
this  section  for  Superior  Court,  and  840  (Rule  XV.)  of  The  Code  for  Jus- 
tices* Courts.     Aaron  v.  Lumber  Co.,  112  N.  C,  189. 

Sec*  218 f  page  131.  Amendment  of  affidavit. — Where  the  affidavit 
for  publication  of  summons  was  defective,  it  was  proper  for  the  Judge  to 
permit  amendment  and  grant  an  alias  order  of  publication  instead  of 
dismissing  the  action.     Mullen  v.  Canal  Co.,  112  N.  C,  109. 

Sec.  218  (2),  page  131. 

At  end  of  sub-section  strike  out  the  words  **with  a  like 
intent."     Acts  1895,  eh.  334. 

Sec.  218  (3).  page  132.  Beqnisitee  of  affidavit.— It  is  essential  to  the 
validity  of  service  of  summons  by  publication  that  the  affidavit  upon 
which  the  order  is  to  be  based  should  set  forth  the  facts  upon  which  the 
alleged  cause  of  action  is  founded,  as  well  ls  those  which  disclose  the 
necessity  that  the  non-resident  defendant  should  be  made  a  party,  with 
sufficient  particularity  to  enable  the  Court  to  see  and  determine  that  there 
is  a  sufficient  cause  of  action  and  that  the  defendant  is  a  necessary  party. 
Bacon  v.  Johnson,  no  N.  C,  114. 

When  the  purpose  is  to  allege  a  cause  of  action  against  a  non-resident, 
it  is  necessary  to  set  forth  in  the  affidavit  that  he  has  property  in  the 
State.  Bacon  v.  Johnson,  iioN.  C,  114.  And  also  how  the  indebted- 
ness arose.    Sheldon  v.  Kivett,  no  N.  C,  408. 

Sec.  218  (7)«  page  133.  At  end  of  line  four  from  bottom  of  page 
for  •*  1886"  r^fl^/"  1885." 

Sec.  218  {8),  page  134.  Kailing  process  optionaL — ^The  method  of 
mailing  process  to  the  Sheriff  of  the  county  and  State  where  a  non-resi- 
dent defendant  resides,  to  be  served  uoon  him  (as  provided  by  Chapter 
120,  Acts  of  1891)  is  optional  and  not  exclusive  of  service  by  publication 
in  cases  in  which  this  last  is  proper.  Mullen  v.  Canal  Company,  114 
N.  C,  8. 

Page  134.    Must  be  based  on  attachment  of  property. — Where  an 

action  is  for  the  recovery  of  a  debt  and  there  is  no  attachment  of  the 
property  to  confer  jurisaiction  there  can  be  no  service  by  publication  of 
the  summons  and,  hence,  actual  service  in  another  State  ''in  lieu  of 
publication  "  would  be  invalid.     Long  v.  Insurance  Co.,  114  N.  C,  4/S6. 

Page  134*    Restricted  to  proceedings  in  rem. — Service  of  process 

mailed  can  only  be  made  in  those  cases  where  publication  coald  be 
made, 'to- wit,  in  actions  which  are  virtually  proceeaings  in  rem  or  quasi 
in  rem,  and  in  which  the  jurisdiction  as  to  non-residents  only  authorizes  a 
iudgment  acting  upon  the  property.     Long  v.  Insurace  Co.,  1 14  N.  C,  466. 

Sec.  2t9f  page  135.  Sufficient  pnblicatioa. — It  is  sufficient  if  the 
publication  contains  the  substantial  elements  of  the  sunimons^  and  the 
fact  that  it  is  not  a  literal  copy  will  not  render  the  service  void.  Guil- 
ford County  V.  The  Georgia  Company,  109  N.  C,  310. 
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See.  220,  ptnge  135.  Court  ahonld  fliid  the  fltets.— Where  the  Court, 
in  refusing  to  set  aside  a  judgment  by  default  rendered  upon  service  by 
publication,  stated  in  its  ruling  that  "no  just  or  reasonable  cause  has 
been  shown  wh^  said  judgment  should  be  set  aside/'  it  should  have 
found  the  facts,  in  order  that  the  correctness  of  this  conclusion  might  be 
reviewed  upon  appeal.     Bacon  v.  Johnson,  no  N.  C,  114. 

See.  22S9  page  1H7*  Votioe  from  reibree.— A  notice  issued  by  a 
referee  appointed  to  state  an  administrator's  account,  and  served  upon 
a  surety  on  the  administrator's  bond  to  appear  before  him,  no  order 
having  been  made  to  make  such  surety  a  party,  was  not  legal  process 
effective  to  bring  him  into  Court,  or  to  arrest  the  running  of  the  statute 
of  limitations.     Koonce  v.  Pelletier,  115  N.  C,  234. 

See*.  228  (1),  page  1H9.  Amendment  of  return.— A  Sheriff  may 
amend  his  return  of  process  so  as  to  make  it  speak  correctly,  even  after 
suit  brought  for  the  penalty  imposed  for  a  false  return,  and  such  amend- 
ment defeats  the  plaintiff's  right  to  recover  such  penalty.  Stealman  v. 
Greenwood,  113  N.  C,  355;  Finley  v.  Hayes,  81  N.  C,  368;  Hassell  v. 
Latham,  52  N.  C,  465;  Patton  v.  Marr,  44  N.  C,  377;  Peebles  v.  New- 
some,  74  N.  C,  473. 

See*  229 9  page  142.  Pending  action  sufficient  lis  pendens. — Under  this 
section  it  is  unnecessary  to  file  a  separate  and  formal  notice  of  lis  pendens 
when  the  action  affecting  the  title  to  land  is  pending  in  the  county 
where  the  land  is  situated,  provided  the  pleadinf^  contain  the  names  of 
the  parties,  the  object  of  the  action  and  a  description  of  the  land  to  be 
affected.     Arrington  v.  Arrington,  114  N.  C,  151. 

Page  142.    Bemoval  of  pleadings  to  another  county. — Although, 

where  a  suit  affecting  title  to  real  estate  is  prosecuted  with  diligence, 
the  Its  pendens  continues  until  final  judgment,  or  until  cancelled  under 
the  direction  of  the  Court,  and  no  loss  or  destruction  of  the  notice  will 
affect  its  efficiency,  yet  where  the  suit  is  transferred,  by  consent,  to 
another  county  on  the  original  papers,  instead  of  a  transcript  being  sent 
as  was  proper,  and  nothing  is  left  on  the  files  to  inform  a  purchaser  of 
the  nature  of  the  action  and  the  property  to  be  affected  by  it,  the  lis 
pendens  fails  and  a  doua  fide  purchaser  will  be  protected.  Arrington  v. 
Arrington,  114  N.  C,  152. 

Page  142.  Bnffleient  description  of  property. — Where  the  designa- 
tion of  land  in  the  pleadings  is  so  definite  that  any  one  by  reading  it 
can  learn  thereby,  either  by  description  or  reference,  what  propertv  is 
intended  to  be  made  the  subject  of  litigation,  it  is  a  sufficient  lis  peuaens, 
Arrington  v.  Arrington,  114  N.  C,  151. 

See.  232 f  page  145.  Immaterial  variance  between  summons  and  com^ 
plaint. — Where  a  summons  was  issued  in  the  name  of  plaintiff,  "Dennis 
Bnrrell,"  and  the  amended  complaint  declared  in  the  name  of  the 
"  State  on  the  relation  of  Dennis  Burrell,"  the  discrepancy  is  not  mate- 
rial. State  ex  rel  v.  Hughes,  116  N.  C.;  Jackson  v.  Haultsby,  78  N. 
C,  174;  Warrenton  v.  Arrington,  loi  N.  C,  112. 

Page  145.    Complaint  need  not  itemise  an  account. — In  an  action 

on  a  contract  for  sawing  timber,  it  is  not  necessary  to  set  out  the  items 
in  the  pleadings,  section  591  of  The  Code  beinp^  applicable  only  to  actions 
brought  under  the  ' '  book-debt  law. ' '    HcPhail  v.  Johnson,  1 15  N.  C,  299. 

NoTB. — But  the  itemized  account  should  be  filed  as  an."  exhibit" 
attached  to  the  complaint,  otherwise  the  defendant  can  move  for  it  to 
be  furnished  him.     The  Code,  \  259. 
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JPnge  145.    SnfflciMt  aUegation  of  negUgeoM.— An  allegation  in  a 

complaint  that  the  defendant  negligently  permitted  fires  to  be  comma- 
nicated  from  their  engines  or  property  to  the  lands  adjoining  their  rail- 
road, or  ri^ht-of-way,  by  which  said  flre,  the  spread  and  extension 
thereof,  plamtiff's  turpentine  was  burned  and  destroyed,  is  a  sufficient 
allegation  of  neg^ligence  on  the  part  of  the  defendant  resulting  in  dam- 
age to  the  plaintifif.     Black  v.  Railroad  Company,  115  N.  C,  667. 

Page  J4^«  Complaint  allogiiig  qnaatam  morait. — Where  the  com- 
plaint is  broad  enough  to  set  out  an  action  on  a  quaniufn  meruU,  the 
plaintifif  will  not  be  confined  to  the  express  contract,  and  if  not  broad 
enough,  the  Court  mi^ht  allow  amendment  after  verdict  making  it  so. 
Roberts  v.  Woodworking  Co.,  iii  N.  C,  432  ;  Stokes  v.  Taylor,  104  N. 
C,  394 ;  Pulps  V.  Mock,  108  N.  C,  601. 

Page  14S*    Complaint  tu  broach  of  promiso  may  JastUy  proof  of 

•odnetioB. — When  the  complaint  in  setting  forth  a  breach  of  promise  to 
marry  shows  facts  sufficient  to  make  out  a  case  of  seduction,  the  action 
may  be  treated  as  one  for  seduction.    Hood  v.  Sndderth,  iii  N.  C,  215. 

Sec*  233  (2),  page  146.  Complaint  shoiild  contain. —Under  The  Code, 
as  well  as  at  common  law,  the  facts  constituting  a  cause  of  action  or 
defence  must  be  plainly  set  forth  in  the  pleadings.  Lassiter  ▼.  Roper, 
114  N.  C,  17;  Rountree  v.  Robinson,  98  N.  C,  107. 

Page  146.    To  snl^oct  wife's  soparato  property.  —In  a  suit  to  charge 

the  separate  estate  of  a  married  woman  with  her  contract,  it  is  necessary 
that  the  complaint  shall  specifically  set  out  and  describe  the  property 
sought  to  be  charged.     Ulman  v.  Mace,  115  N.  C,  24;  Witz  v.  Gray, 

116  N.  C. 

Pa^e  14S.  Against  telegraph  company. — Where  a  complaint  states 

that  a  copy  of  a  telegraph  message  is  attached,  which  copy  has  the  mes- 
sage written  upon  a  blank  printed  form  containing  certain  conditions, 
such  blank  with  the  message  and  conditions  thereon  forms  a  part  of  the 
complaint.     Sherrill  v.  Telegraph  Company,  109  N.  C,  527. 

Page  147 •    In  action  to  recover  Isnd.— Statute  of  limitations  need 


not  be  pleaded  specially  to  show  title.     Asbury  v.  Pair,  iii  N.  C,  251. 
'Page  1 48,    In  an  action  for  mallcions  abnse  of  process.  — In  an  action 


to  recover  damages  for  the  malicious  abuse  of  process  in  a  civil  action, 
it  is  not  necessary  that  the  complaint  shall  aver  a  judicial  determination 
of  the  action  in  which  such  process  issued.  It  is  otherwise  in  actions 
for  malicious  prosecutions  for  crime.     Sneeden  v.  Harris,  109  N.  C,  349. 

Sec.  233  (3),  page  150.  Facts,  not  prayer,  governs  roliof.— The  facts 
stated,  and  not  the  prayer  for  relief,  show  what  remedy  ought  to  be 
granted.    Johnson  v.  Loftin,  iii  N.  C,  319. 

Sec,  23  7f  page  155  •  Bnrety  not  rolessod.  —Where  one  administrator, 
without  the  knowledge  or  consent  of  his  coadministrator,  agreed  to  com- 
promise a  suit  for  the  possession  of  land  and  foreclosure  of  a  mortgage, 
wherein  R.  had  become  surety  on  an  undertaking  given  by  the  mortgagor 
under  this  section  to  secure  the  rents,  etc.,  which  agreement  included 
an  indulgence  for  a  definite  time,  but  no  positive  act  of  affirmation  or 
adoption  by  the  co-administrator  of  the  agreement  was  shown,  the  surety 
is  not  released.     Jordan  v.  Spiers,  113  N.  C,  344. 

Page  155.  Votico  to  strike  out  Ibr  want  of  ttoad. — ^Where  the  de- 
fendant in  a  petition  for  partition  pleaded  sole  seizin,  it  was  error  to 
strike  out  his  answer  without  notice,  because  no  defence  bond  had  bec» 
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filed.  He  was  entitled  to  a  rule  to  show  canse.  Cooper  v.  Warlkk,  109 
N.  C,  672;  Brittain  v.  Howell,  19  N.  C,  107;  Russell  v.  Saunders,  48 
N.  C,  432. 

Sec»  238,  page  156»  Statute  of  frauds.— A  defendant  cannot  take 
advantage  of  the  statute  of  frauds  respecting  a  verbal  contract  to  convey 
land  by  demurrer,  because  such  contract  is  not  void,  but  only  voidable 
when  the  statute  is  pleaded,  and  by  demurrer  the  defendant  elects  to 
treat  it  as  still  subsisting.     Loughran  v.  Giles,  no  N.  C,  423. 

Paffe  156*  Demand  and  reflisal. — Where,  in  an  action  b^r  a  prin- 
cipal against  an  agent  for  money  due  by  the  latter,  the  complaint  does 
not  allege  a  demand  and  refusal,  a  demurrer  on  that  ground  will  not  lie 
when  in  the  answer,  which  contains  the  demurrer,  a  general  denial  of 
indebtedness  is  made  and  the  statute  of  limitations  pleaded.  Lamb  v. 
Ward,  114  N.  C,  255. 

Page  156,  Demurrer  to  orideBCO.— If  a  party  demurs  to  the  evi- 
dence introduced  by  his  antagonist,  he  admits  the  truth  of  it  with  such 
inferences  as  may  be  reasonably  drawn  therefrom.  Hopkins  v.  Bowers, 
HI  N.  C,  175;  Bond  v.  Wool,  107  N.  C,  139;  Nelson  v.  Whitfield,  82 
N.  C,  46. 

If  demurrer  to  evidence  is  overruled,  the  defendant  should  not  intro- 
duce evidence.  State  v.  Adams,  115  N.  C,  775;  Hopkins  v.  Bowers,  iii 
N.  C.  175. 

8e€»  239,  page  158*  That  negligence  is  not  sni&ciently  charged. — A 
demurrer  '*that  the  negligence  complained  of  is  not  sufficiently  and 
legally  set  out,"  is  sufficient     Conley  v.  Railroad,  109  N.  C,  692. 

Sec*  239  {1),  page  159.  Bemoval  of  cloud  on  title.— An  action  to 
remove  a  cloud  upon  title  cannot  be  maintained  unless  it  affirmatively 
appears  that  the  plaintiff  is  rightfully  in  possession.  McNamee  v.  Alex- 
ander, 109  N.  C,  242;  Peacock  v.  Stott,  104  N.  C,  154.  [Otherwise  now 
under  Act  1893,  ch.  6.     Mortgage  Co.  v.  Long,  113  N.  C,  123.] 

Page  159.    Jurisdiction  on  claim  and  delivery.  — The  Superior  Court 

has  jurisdiction  of  an  action  not  based  on  contract,  but  for  the  recovery 
of  property  alleged  to  exceed  fifty  dollars  in  value;  and  if  the  value  is 
less  than  fifty  dollars,  the  Superior  Court  has  concurrent  jurisdiction 
with  a  Justice  of  the  Peace.  (The  Code,  sec.  887.)  Crinkley  v.  Egerton, 
113  N.  C,  142. 

Page  160.    Juriidictlon  of  open  account.— On  who  has  an  account 

against  another  consisting  of  several  distinct  items  based  on  separate 
transactions  may  bring  an  action  upon  each  distinct  and  separate  item; 
but  if  he  should  brin^  more  actions  than  are  necessary  in  order  to  avail 
himself  of  the  jurisdiction  of  a  Justice  of  the  Peace,  the  Court  may,  to 
prevent  oppression  and  unnecessary  costs,  require  a  consolidation  of  the 
actions.  If,  before  action  brought,  the  plaintiff  renders  a  statement  cov- 
ering all, the  items  contracted  at  different  dates,  to  which  no  objection 
is  made  by  the  debtor  within  a  reasonable  time,  the  account  becomes  an 
account  stated,  and  cannot  be  then  split  up.  Simpson  v.  El  wood,  1 14 
N.  C,  528;  Hawkins  v.  Long,  74  N.  C,  781. 

Sec.  239  (2),  ptige  160.  Legal  incapacity  waived.— Where,  in  an 
action  by  an  infant  in  his  own  name  against  defendant  for  services  ren- 
dered, the  defendant  relied  upon  a  general  denial  of  the  indebtedness  as 
his  sole  defence,  thereby  waiving  olHection  to  plaintiff's  disability  to 
sue,  a  motion  to  dismiss  the  action  auer  the  testimony  was  all  in  is  too 
late  to  be  entertained.     Hicks  v.  Beam,  112  N.  C,  642. 
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See.  239  {3)fP€^^e  161.    Between  eaaie  parties  fbr  nme  eavae. — The 

rule  governing  the  plea  of  the  pendency  of  another  action  is  that  the 
same  plaintifif  shall  not  sue  the  same  defendant  twice  for  the  same  thing; 
and  when  the  parties  are  the  same  and  the  thing  sued  for  is  the  same, 
the  right  shown  in  both  actions  must  be  identical.     Propst  v.  Mathis, 

115  N.  C,  526;  Curtis  V.  Piedmont  Co.,  109  N.  C,  401. 

An  action  against  a  receiver  for  failure  to  collect  a  judgment  out  of 
certain  bonds  and  other  property  alleged  to  have  belonged  to  the  judg- 
ment debtor  is  not  barrea  by  a  judgment  in  a  former  action  by  plaintiD, 
to  which  the  receiver  was  not  a  party,  in  which  it  was  adjudged  that  the 
debtor  was  not  the  owner  of  the  bonds,  and  in  which  the  other  property 
was  not  involved.     Turner  v.  Rosenthal,  116  N.  C. 

Sec,  239  {4),  page  101.  Misjoinder  of  nnnecessary  parties.  — ^The  mis- 
joinder of  unnecessary  parties  is  mere  surplusage  under  The  Code,  and 
not  ground  of  demurrer.  McMillan  v.  Baxley,  112  N.  C,  578;  Wool  v. 
Edenton,  113  N.  C,  33;  Burns  v.  Ashworth,  72  N.  C,  496. 

The  misjoinder  of  parties  is  a  mere  matter  of  surplusage  under  The 
Code,  and  not  a  fatal  objection;  and,  therefore,  the  fact  that  the  State 
of  North  Carolina  is  joined  with  the  Treasurer  of  the  State  as  a  relator 
in  an  action  in  the  name  of  the  United  States  against  the  sureties  on  the 
bond  of  a  receiver  appointed  by  the  United  States  Circuit  Court,  cannot 
affect  the  action.    Tate,  Treasurer,  v.  Douglass,  113  N.  C,  191. 

Page   ISt.     Objection  to  defbet  of  parties  taken  by  demvrrer. — 

Where  defendant  did  not  demur,  on  the  ground  that  a  proper  party 
defendant  was  not  joined,  an  objection  by  defendant  on  that  grouna  will 
not  be  sustained.     Machine  Co.  v.  Lumber  Co.,  109  N.  C,  576. 

Page  162,    Demurrer  must  be  filed  before  deftot  cured. — Where  the 

petition  in  a  proceeding  for  assessment  of  damages  for  the  right-of-way 
of  a  railroad  enumerates  the  various  owners  of  the  land,  and  such  owners 
voluntarily  came  in  and  made  themselves  parties,  a  demurrer  by  the 
defendant  company  that  there  was  a  defect  of  parties  when  the  petition 
was  first  filed  is  untenable.     Hill  v.  Mining  Co.,  113  N.  C,  259. 

Sec,  239  (5 )^  page  104,  Action  by  tmstee.  —The  fact  that  the  money 
for  which  an  action  is  brought  by  a  trustee  belongs  to  different  persons 
does  not  involve  a  misjoinder  of  causes  of  action.     Peebles  v.  Boone. 

116  N.C. 

Page  104,    Canses  of  actions  properly  Joined. . — Where  a  party  had 

obtained,  on  appeal,  an  aflBrmance  of  a  judgment  establishing  his  sub- 
contractor's hen  against  the  owner  of  a  building,  but  the  cause  was 
remanded  for  the  reason  that  the  contractor  was  not  a  party,  and  the 
plaintiff  thereupon  brought  another  action,  in  which  the  contractor  was 
made  a  party  defendant:  Held^  that  the  two  actions  were  properly  con> 
solidated  by  the  Court  below.  Lumber  Co.  v.  Sanford,  112  N.  C,  655; 
Hartman  v.  Spiers,  87  N.  C,  28. 

Where  there  are  mortgages  upon  land  in  this  State  held  by  non-resi- 
dent mortgagees,  and  a  subsec^uent  trust  deed  affecting  part  of  the  same 
land,  the  trustee  and  one  cestui  que  trust  being  resident  in  this  State,  and 
another  cestui  que  trust  being  resident  of  another  State,  the  mortgagor 
and  trustor  (being  resident  in  this  State)  can  brin?  and  maintain  in  the 
State  Courts  (i)  an  action  against  the  trustee  and  the  cestuis  que  trusieni^ 
asking  for  an  adjudication  of  the  amount  due  on  the  claims  and  a  sale 
to  satisfy  them,  and  pay  over  to  the  plaintiff  any  balance  due  him,  thus 
treating  the  older  mortgages  as  satisfied;  or  (2)  an  action  against  the  first 
mortgagees  for  a  settlement  and  cancellation  of  the  mortgages;  or  (3)  a 
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combined  action  against  all  the  parties  for  foreclosure  of  the  trust  deed 
aud  cancellation  of  the  mortgages.    Springer  v.  Sheets,  115  N.  C,  370. 

J^age  164.  Caases  of  action  Improperlj  joined. — A  special  proceed- 
ing by  a  trustee  of  a  religious  society,  in  which  he  demanded  judgment 
that  certain  other  trustees  should  be  removed,  and  that  a  lost  deed  should 
be  set  up  and  a  trust  therein  declared,  is  demurrable  for  misjoinder  of 
causes  of  action.    Nash  v.  Sutton,  109  N.  C,  550. 

Page  105.    Motion  to  dlYido  too  late.— Where  the  judgment  of  a 

Clerk  sustaining  a  demurrer  for  misjoinder  and  dismissing  a  complaint, 
in  special  proceedings  before  him,  is  affirmed  on  appeal  to  the  Judge, 
and  an  appeal  from  the  judgment  of  affirmance  is  not  perfected,  a  sub- 
sequent motion  to  divide  the  action  is  properly  overruled,  as  the  matters 
involved  are  res  Judicata.     Langston  v.  Weil,  116  N.  C. 

Sec.  239  {0),  page  166.  Demurrer  by  part  of  defbndante.— When 
there  are  several  c^fendants,  and  the  complaint  sets  up  a  good  cause  of 
action  as  to  any  one  of  them,  a  joint  demurrer  will  be  overruled;  and 
where  several  defendants  are  joined  with  the  party  to  the  verbal  agree- 
ment as  to  real  estate,  they  cannot  demur  for  insufficiency  of  cause  of 
action  until  the  latter  makes  his  election  to  ratify  or  repudiate  the  con- 
tract, but  he  cannot  make  an  election  to  the  prejudice  of  persons  whose 
rights  have  intervened.     Loughran  v.  Giles,  no  N.  C,  423. 

I^age  166.    Complaints  stating  sni&cient  eaase  of  action. — It  is  not 

necessary  that  the  petition  filed  by  a  land-owner,  in  proceedings  for  the 
assessment  of  damages  for  land  taken  by  a  railroad  company  for  riffht- 
of-way,  shall  state  that  the  petitioners  and  the  company  have  failed  to 
come  to  an  agreement  as  to  the  sum  to  be  paid,  such  averment  being 
necessary  only  when  the  railroad  company  is  the  actor  in  such  proceed- 
ings.    Hill  V.  Mining  Co.,  113  N.  C,  259. 

An  allegation  in  a  complaint  that  defendant  loan  association  knew 
that  the  only  inducement  to  the  payment  of  money  and  subscribing  for 
stock  was  the  promised  loan,  and  that  defendant  accepted  the  money 
with  such  knowledge,  was  a  sufficient  statement  of  a  cause  of  action, 
although  it  was  not  alleged  that  the  agent  of  the  defendant  who  made 
the  alleged  promises  had  authority  to  make  them.  Fagg  v.  Loan  Asso- 
ciation, 113  N.  C,  364. 

Where  a  complaint  alleged  that  the  plaintiff,  being  the  owner  of  a 
license  to  build  and  operate  a  street  railway,  assigned  it  in  escrow  to  M., 
who,  in  breach  of  the  trust  reposed  in  him,  assigned  it  to  defendant  cor- 
poration, who  is  endeavoring  to  act  under  it,  and  plaintiff  seeks  to  have 
the  assignment  set  aside  and  the  defendant  enjoined  from  operating  the 
road:  Jjeld,  that  it  was  error  to  dismiss  the  action  on  the  ground  that 
the  complaint  did  not  set  out  a  cause  of  action.  Atkinson  v.  Railway 
Co.,  113  N.  C,  582. 

Page  169.    Complaints  not  stating  sufficient  oanse  of  action. — ^The 

complaint  alleged  that  plaintiff  had,  at  the  dying  request  of  her  sister, 
taken  charge  of  and  supported,  by  her  own  unaided  labors,  an  infant 
child  of  the  sister;  that  the  father  of  the  child,  at  that  time,  was,  and 
since  has  remained,  insane,  and  has  been  continously  an  inmate  of  the 
State  Asylum;  that  he  was  possessed  of  an  estate  about  the  value  of 
$6,000,  now  under  the  control  of  his  guardian,  and  prayed  judgment  for 
compensation  for  the  support  of  the  infant:  //eld,  upon  demurrer,  that 
the  conplaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
for  that  it  did  not  allege  any  contract,  express  or  implied,  with  the  father, 
and  that  it  appeared  that  the  support  of  the  infant  was  voluntarily 
assumed  by  plaintiff.     Everitt  v.  Walker,  109  N.  C,  129. 
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An  allegation  in  the  complaint  for  falsely  and  maliciously  suing  out 
process  in  a  civil  action,  that  one  of  the  defendants,  at  the  request  of 
the  others,  executed  as  surety  an  undertaking  upon  an  order  for  the 
arrest  of  plaintiff,  but  which  fails  to  show  any  other  ground  of  action 
against  him,  does  not  state  a  sufficient  cause  of  action  against  such 
defendant.    Sneeden  v.  Harris,  109  N.  C,  349. 

A  complaint  which  states  that  the  plaintiff  is  the  equitable  owner  of 
land,  but  sets  forth  no  facts  in  support  of  the  equitable  title,  except  that 
plaintiff  has  a  bond  for  title  from  a  third  party,  does  not  state  a  cause  of 
action,  and  the  action  will  be  dismissed  in  the  Supreme  Court,  upon 
motion.     Leatherwood  v.  Pulbright.  109  N.  C,  683. 

A  complaint  in  an  action  for  wrongful  death  is  fatally  defective  which 
alleges  that  plaintiff  '*was,  by  the  wrongful  act,  neglect  and  default  of 
the  defendant,  slain  and  killed, "  in  that  the  facts  constituting  the  alleged 
negligence  are  not  set  out.     Conley  v.  Railroad,  109  N.  C,  692. 

Where  a  complaint  against  a  telegraph  company  charges  defendant 
with  specific  instances  of  unnecessary  delay  in  transmitting  and  deliver- 
ing messages,  but  alleges  no  violation  of  the  regulations  ofthe  Commis- 
sion prescribing  the  rates  of  charges  for  messages,  it  states  no  cause  of 
action  under  the  act.    Mayo  v.  Telegraph  Co.,  112  N.  C.  343. 

The  contract  alleged  in  this  case  is  held  too  vague  and  indefinite  to 
sustain  an  action.     Nash  v.  Ferrabow,  115  N.  C,  303. 

A  petition  alleging  that  the  assignee  of  an  insolvent  debtor,  while 
carrying  on  the  business  of  the  assignor  under  an  agreement  with  the 
defendants  and  other  creditors  of  such  assignor,  and  for  their  benefit, 
became  indebted  to  plaintiffs,  and  that  all  matters  between  such  assignee 
and  creditors  relative  to  the  assigned  estate  had  been  submitted  to  arbi* 
tration  under  an  agreement  not  alleged  to  have  been  signed  by  plaintiflb, 
and  the  resulting  award  found  the  assigned  estate  indebted  to  plaintiffs 
in  the  sum  sued  for,  does  not  state  a  cause  of  action  against  defendantSw 
Webbv.  Hicks,  116  N.  C. 

Sec.  240,  page  1 70.  Demurrer  must  be  speclaL — A  motion  to  dismiss 
an  action  because  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  is  a  demurrer,  and  should  be  disregarded  unless  it 
specify  the  particulars  of  the  allege'^  defect.  The  objection  may  be  taken 
ore  tenus  for  the  first  time  in  the  Supreme  Court,  or  the  Court  may,  ejc 
mero  moiu,  dismiss  the  cause;  but  if  a  motion  is  made  by  a  party  to  dis- 
miss,  he  will  be  required  to  specify  the  grounds.  Elam  v.  Barnes,  no 
N.  C,  73- 

See.  241 9  page  170.  Defect  not  appearing  on  complaint.— Where  a 
defect  of  parties  appears  on  the  face  of  the  complaint,  it  should  be  taken 
advantage  of  by  demurrer.  If  such  defect  does  not  so  appear,  the  defend- 
ant, in  his  answer,  should  set  out  the  names  of  those  wno  are  necessary 
parties,  to  the  end,  in  either  case,  that  the  Court,  being  thus  informed, 
may  decide,  before  the  trial  of  the  issues  of  fact  or  law,  that  all  neces- 
sary parties  are  present.    Johnson  v.  Goocb,  114  N.  C,  62. 

Sec.  242 f  page  172.  Waiver  of  oligection.— Where  an  infant,  with- 
out the  intervention  of  a  guardian  or  next  friend,  undertakes  to  prose- 
cute his  suit  in  his  own  name,  the  debtor  has  a  right  to  object  to  his 
recovery,  since  the  infant  may  repudiate  the  judgment  if  rendered  before 
his  majority,  but  such  objection  must  be  interposed  in  apt  time  and  in 
the  prescribed  mode,  which  is  by  plea  in  abatement  or  by  defence  set  up 
in  the  answer  and  before  the  trial  on  the  merits.  Hicks  v.  Beam,  112 
N.  C,  642. 
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8ec»  243  (1),  page  174.  Xmnutttrial  ailflfatioBs.— The  plaintifif  hav- 
ing caused  the  wife  of  the  iadgment  creditor  to  be  made  a  party  defend- 
ant for  the  purpose  of  enaoling  her  to  assert  any  rights  she  might  have, 
she  filed  an  answer  which  tended  to  revive  issues  which  had  been  finally 
adjudicated  between  plaintiff  and  her  husband  instead  of  setting  up  any 
rights  of  her  own:  Held,  that  such  answer  was  immaterial  and  was  prop- 
erly disregarded  by  the  Judge  below.     Vanstory  v.  Thornton,  114  N.  C., 

375. 

JPage  174*    Bqvitabls  defiBnoe.~An  equitable  defencs  must  be  set 

up  by  proper  pleading  to  be  available.  Talbert  v.  Becton,  iii  N.  C,  543; 
Cotton  Mills  V.  Cotton  Mills,  1 16  N.  C.    &tf  J  243  (2). 

Pctge  174.  When  answer  thoiild  be  filed.— Where,  in  an  action  be- 
gun by  summons  returnable  to  fall  term  of  a  Superior  Court,  at  which 
term  the  complaint  was  filed,  and  an  alias  snmmons  returnable  to  spring 
term  was  served  in  due  time  on  one  of  the  defendants,  such  defendant 
was  properly  ruled  to  answer  at  that  term.  Luttrell  v.  Martin,  112 
N.  C,  594. 

JPage  175,     Insiii&eieiit  denial.— Plaintiff  having  set  out  in  the 

complaint  the  contract  sued  upon,  the  defendant,  in  answer  thereto, 
stated  that  he  did  si^n  a  paper  similar  to  that  stated  in  the  complaint, 
but  there  was  no  consideration:  Held^  that  this  was  not  sufficient  to  raise 
an  issue  as  to  the  execution  of  the  instrument,  but,  in  effect,  was  an 
admission  of  that  fact,  and  dispensed  with  further  proof.  Hargrove  v. 
Adcock,  III  N.  C,  166. 

A  denial,  in  an  answer,  of  knowledge  on  the  part  of  defendant  of  an 
allegation  of  a  complaint,  is  incomplete  unless  it  includes  a  denial  of 
information  sufficient  to  form  a  belief  as  to  the  truth  of  the  allegation. 
^^^^  V.  Loan  Association,  113  N.  C,  364. 

Sec.  243  {2)9  page  177*  Equitable  defences.— The  defendant  need 
not  set  out  formally  the  facts  relied  upon  to  show  its  right  to  equitable 
relief,  if  such  right  can  be  gathered  from  the  whole  answer.  Cotton 
Mills  V.  Cotton  Mills,  116  N.  C.  But  it  must  be  set  up  by  the  answer. 
Talbert  v.  Becton,  11 1  N.  C,  543. 

Page  17 S.    Contract  of  corporation  not  in  writing. — A  defendant 

cannot  avail  itself  of  Section  683  of  The  Code  unless  it  had  been  spe- 
cifically pleaded.     Cozart  v.  Land  Co.,  113  N.  C,  294. 

NoTB. — The  Code,  sec.  683,  was  repealed.     Acts  1893,  ch,  84. 

Sec.  244  il),  page  180,  Counter-claim  properly  pleaded.— Where  the 
demand  of  the  defendant  arose  out  of  the  contract,  it  is  properly  set  up 
by  counter-claim.     Brown  v.  Carter,  iii  N.  C,  183. 

JPage  180.    Honsnit. — In  an  action  to  foreclose  a  mortgage,  the 

defence  was  set  up  that  the  transaction  was  fraudulent,  having  been 
entered  into  by  the  parties  (brothers)  for  the  purpose  of  defrauding  the 
mortgagor's  creditors.  On  the  trial  the  plaintiff  asked  to  be  allowed  to 
take  a  nonsuit,  but  that  was  denied  and  the  trial  ordered  to  proceed:  Held^ 
that  the  parties  being  particeps  criminis  to  the  fraud,  there  was  no  such 
counter-claim  set  up  in  the  pleadings  as  the  law  would  recognize;  that 
the  courts  would  not  aid  either  party,  and  there  was  error  in  refusing  to 
allow  the  plaintiff  to  abandon  his  action.     Pass  v.  Pass,  109  N.  C,  484. 

Where  the  defendant,  in  an  action  to  recover  land,  sets  up  a  counter- 
claim for  substantive  relief,  the  plaintiff  is  not  entitled  to  take  a  nonsuit 
Wilkins  v.  Suttles,  114  N.  C,  551. 
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Page  181*    ConntMr-claim  in  aetioiM  fbr  tort. — A  party  cannot  set 

up,  as  a  counter-claim  to  an  action  for  tort,  matters  which  arise  ont  of 
a  contract  unconnected  with  the  transaction  sued  on.  Smith  v.  Young, 
109  N.  C,  224. 

One  who,  in  the  honest  belief  that  he  is  on  his  own  land,  cuts  logs 
from  the  land  of  another,  cannot,  when  they  are  recaptured  by  the  law- 
ful owner,  set  up  a  claim  for  their  increase  in  value  by  reason  of  his 
having  transported  them  to  a  better  market;  nor  can  he,  in  an  action 
by  the  lawful  owner  for  damages  for  cutting  other  loss,  recoup  by  way 
of  counter-claim  for  the  additional  value  imparted  by  nim  to  the  logs  so 
recaptured.     Gaskins  v.  Davis,  115  N.  C,  86. 

Where,  in  an  action  for  damages  caused  by  the  ponding  of  water  on 
plaintiff's  land  by  obstruction  placed  by  defendant  on  his  own  land,  on 
or  near  the  dividing  line,  the  defendant  pleaded  as  a  counter-claim 
damages  caused  by  the  overflow  of  water  on  his  land  by  reason  of 
obstructions  placed  by  the  plaintiff  on  the  lower  edge  of  her  land:  Held^ 
that  the  torts  were  separate  and  distinct,  and  that  complained  of  by  the 
defendant  did  not  *'  arise  out  of  the  transaction  set  forth  in  the  com- 
plaint,'' nor  was  it  '*  connected  with  the  subject  matter  of  the  action," 
and  hence  was  properly  disallowed  as  a  counter-claim.  Street  ▼.  An- 
drews, 115  N.  C,  417. 

Page  182.   Unavailable  as  connter-daim. — A  counter-claim  against 

persons  other  than  plaintiffs  for  a  tort  not  connected  with  the  subject  of 
the  action  will  not  be  allowed.  Thomson -Houston  Co.  v.  Henderson  Co., 
ii6N.  C. 

Page  182 .  Waiver  of  objection  to  connter-claim.  — Although  a  coun- 
ter-claim set  up  in  an  answer  and  admitted  therein  to  be  the  subject  of 
another  action  pending  between  the  parties  will  be  abated  upon  the 
objection  of  the  plaintiff  by  a  proper  pleading,  yet  such  objection,  if 
waived,  cannot  afterward  avail  the  plaintiff.    Davis  v.  Terry,  1 14  N.  C,  28. 

Page  182.  Defect  in  article  bought.  —In  an  action  upon  a  promis- 
sory note  ^ven  iu  pursuance  of  a  contract  for  the  sale  by  payee  of  a 
specific  article  of  merchandise,  the  maker  may  set  up,  by  way  of  conn- 
ter-claim, that  the  article  furnished  was  not  in  compliance  with  the  con- 
tract of  sale,  and  that  he  was  thereby  damaged.  Guano  Co.  v.  Tillery, 
no  N.  C,  29. 

Page  183.    Fraud  a  valid  oonnter-daini. — Defendant  having  made 

an  assignment  for  the  benefit  of  creditors,  plaintiff,  through  its  attorney, 
who  was  also  acting  as  trustee  under  the  deed  of  assi^ment,  split  np 
its  account  against  the  insolvent  corporation  so  as  to  bring  it  within  the 
jurisdiction  of  a  Justice's  Court,  and  obtained  judgments  thereon,  defend- 
ant making  no  defence  thereto  by  reason  of  representations  made  to  it 
by  such  trustee:  //eld,  that  in  its  answer  to  a  creditor's  bill  brought  by 
plaintiff,  defendant  could,  by  counter-claim,  impeach  such  judgments 
tor  fraud,  and  demand  that  they  be  vacated.  Cotton  Mills  v.  Cotton 
Mills,  116  N.  C. 

Page  183.    Connter-claim  insni&ciently  pleaded. ---A  counter-claim 

for  damages  for  the  malicious  prosecution  of  a  prior  action,  which  fails  to 
allege  facts  showing  that  the  prosecution  of  such  prior  action  was  with- 
out probable  cause,  is  bad.     Davis  v.  Terry,  114  N.  C,  28. 

Sec.  244  {2).  page  184.  Connter-claim  mnst  exist  when  aetlem 
brought. — Where  it  appeared  that  during  the  pendency  of  an  action  of 
claim  and  delivery  to  recover  a  soda-water  machine  leased  to  defendant. 
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plaintiff  had  agreed  to  deliyer  a  new  machine  to  defendant  and  take 
back  the  one  in  controversy  at  a  certain  value:  Held^  that  th^  agreement 
being  executory,  and  not  executed,  did  not  bar  the  further  prosecution 
of  the  action,  and  its  breach  by  the  plaintiff  did  not  furnish  ground  for 
a  proper  counter-claim,  since  it  did  not  exist  at  the  commencement  of 
the  action.     PuflTer  v.  Lucas,  112  N.  C,  377. 

JPage  18S,    Damages. — Damages  for  slander  cannot  be  set  up  as 

a  counter-claim  to  an  action  for  debt.  Milling  Co.  v.  Pinlay,  no  N.  C, 
411. 

Page  186.    Assignee  of  judgment.— The  assi^ee  of  a  judgment 

takes  it  subject  to  all  the  equities  between  the  parties  thereto,  whether 
he  had  notice  of  them  or  not.    Rice  v.  Hearn,  109  N.  C,  150. 

JPage  186.  Allegation  not  oonstitating  coiuter-clalm.— An  allega- 
tion in  an  answer  that  the  property,  for  the  recovery  of  which  the  suit 
is  brought,  belonged  to  plaintiff  and  defendant  as  partners,  does  not 
constitute  a  counter-claim.     Bufifkin  v.  Eason,  no  N.  C,  264. 

JPage  186.  After  assignment  of  notes  and  Ixtnds. — Where  the  com- 
plaint in  an  action  by  the  endorsee  of  a  note  does  not  state  that  the 
plaintiff  purchased  the  note  for  value  and  before  maturity,  an  answer 
by  the  defendant  that  the  execution  of  the  note  by  him  was  procured  by 
the  fraud  of  the  payee,  puts  upon  the  plaintiff  tne  burden  of  proof  to 
establish  the  fact  that  he  was  the  purchaser  for  value,  and  before  matu- 
rity, and  without  notice  of  the  alleged  fraud.  Campbell  v.  Patton,  113 
N.  C,  481. 

A  purchaser  of  several  notes  for  value  and  before  maturity,  without 
notice  of  any  set-offs,  who  pays  one-half  of  their  aggregate  face  value, 
and  gives  the  endorsee  credit  for  the  balance,  subject  to  his  check,  holds 
all  the  notes  free  from  any  right  of  set-off  in  favor  of  the  maker  as  to 
any  balance  unpaid,  and  the  fact  that  he  may  have  recovered  on  part 
of  the  notes  does  not  deprive  him  of  the  character  of  a  purchaser  for 
value,  so  as  to  let  in  the  right  of  set-off  as  to  the  others.  Bank  v.  McNair, 
116  N.  C. 

linage  186.  Assignment  of  claim  after  appointment  of  receiver. — After 

the  appointment  of  a  receiver  a  creditor  may  assign  his  claim,  but  such 
assignment  is  subject  to  the  receiver's  right  to  set-off  claims  the  bank 
may  have  against  the  creditor,  and  if  the  assignee  of  the  claim  is  himself 
a  debtor  of  the  bank,  he  cannot  use  the  assigned  claim  as  a  set-off.  Davis 
V.  Manufacturing  Co.,  114  N.  C,  322. 

-J^age  186.    Bettreen  endorsee  and  maker. — That  an  endorsee  who 


rediscounts  notes,  may  have  paid  less  than  their  face  value  for  them, 
does  not  entitle  the  maker  to  any  right  of  set-off  to  which  he  would  not 
otherwise  be  entitled.     Bank  v.  McNair,  116  N.  C. 

■IB age  186.    Action  by  one  partner. — A  bank  may  recover  from 


any  partner  the  overdraft  of  the  partnership  in  an  independent  action, 
or  may  plead  it  as  a  counterclaim  in  a  suit  by  such  partner  to  recover 
his  individual  deposit    Adams  v.  Bank,  113  N.  C,  332. 

Page  187*    In  equitable  action. — In  an  equitable  action  for  the- 

settlement  of  the  estate  of  a  deceased  administrator,  and  to  satisfv  a 
judgment  obtained  in  another  State  against  his  personal  representatives 
and  the  sureties  on  his  bond,  such  sureties  may  intervene  and  receive 
credit  for  what  they  have  paid  on  the  judgment,  remaining  liable  to 

Plaintiffs  for  any  balance  not  realized  in  the  present  action.     Moore  v. 
mith,  1 16  N.  C. 
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'Page  187*    Set-off. — ^The  right  of  set-off  only  exists  between  the 

same  parties  and  in  the  same  right    Adams  v.  Bank,  113  N.  C,  332. 

Sec,  2/4:7 9  page  189 •  Hot  firlTolons.— An  answer  to  a  complaint  in 
an  action  on  a  note  cannot  be  said  to  be  frivolous  which  formally  denies 
that  the  plaintiff  is  the  owner  and  holder  of  the  note,  and  thus  pats 
plaintiff  to  proof  of  that  fact.     Bank  v.  Atkinson,  113  N.  C,  478. 

Although  an  answer  to  a  complaint  in  an  action  on  a  note  does  not 
set  out  the  allegations  of  fraud  with  the  particularity  that  the  mles  of 
pleading  ordinarily  require,  yet,  if  it  seems  intended  to  raise  a  serious 
question  of  fraud,  it  will  not  be  stricken  out  as  frivolous,  for,  if  filed  in 
good  faith,  the  defendant  is  entitled  to  have  the  facts  alleged  in  it  either 
admitted  by  demurrer  or  tried  by  a  jury.  Campbell  v.  Patten,  113  N. 
C,  481. 

Sec*  248 9  page  19 !•  Denial  of  covnterdaiin  safflclent. — An  answer 
having  alleged  a  set-off,  the  replication  thereto  alleged  that  such  answer 
is  **  untrue  and  denied,**  and  reiterated  the  cause  of  action  stated  in  the 
complaint:  Held^  sufficient  to  put  the  plea  of  set-off  in  issue  and  require 
evidence  in  its  support.     Gregg  v.  Mallett,  iii  N.  C,  74.  } 

Page  192*    Replication  to  plea  of  statute  of  llmitatloiiSy  when  &•»- 

essarj. — Under  the  present  practice,  a  replication  to  the  plea  of  the 
statute  of  limitations  is  necessary  only  when  matter  in  avoidance  is 
pleaded.     Stubbs  v.  Motz,  113  N.  C.,  458. 

SeCm  249,  page  193.  Judgment  on  oonnter-claim. — The  burden  is 
upon  the  plaintiff  to  establish  the  facts  alleged  in  the  replication,  and 
upon  failure  to  do  so,  defendant  was  entitled  to  judgment  on  the  coun- 
ter-claim, and  it  was  error  in  such  case  to  submit  an  issue  involving  the 
matter  pleaded  in  the  counter-claim.  It  was  not  necessary  that  the 
pleadings  should  be  formally  introduced  in  evidence  to  entitle  defendant 
to  judgment  on  his  counter-claim.  Rumbough  v.  Improvement  Co.,  109 
N.  C,  703. 

Sec,  2S5,  page  198.    Powers  of  the  Jndge. — A  motion  to  vacate  the 

order  of  sale  and  to  allow  the  defendants,  the  intestate's  heirs-at-law,  to 
pay  the  debts  of  the  estate,  was  allowed  by  the  Clerk  and  affirmed,  on 
appeal,  by  the  Judge,  and  remanded  to  the  Clerk  for  the  purpose  of  noti- 
fying the  purchaser  to  show  cause  why  the  sale  should  not  be  set  aside, 
and,  after  successive  references,  was  finally  heard  and  allowed:  Held, 
no  error.  The  Judge  had  power,  under  Acts  of  1887,  ch.  276,  to  deter- 
mine the  whole  matter  in  controversy.     Lictie  v.  Chappell,  1 1 1  N.  C. ,  347. 


Page  199.  Amendment  in  Superior  Cou-t. — A  Clerk  having  juris- 
diction of  a  petition  for  partition,  the  transfer  thereof  to  term  for  trial 
of  issues  raised  by  the  pleadings  transferred  the  jurisdiction  to  the  Jud^e, 
and  the  denial  by  the  latter  of  a  motion  for  leave  to  amend  the  petition 
upon  the  ground  that  he  had  no  power  to  grant  it,  was  error.  Godwin 
V.  Early,  114  N.  C,  11. 

If  an  action,  begun  wrongfully  before  the  Clerk,  ^ets  into  the  Superior 
Court  by  appeal  or  otherwise,  the  latter  has  jurisdiction,  and  can  make 
any  needful  amendment  of  process  to  give  effectual  jurisdiction,  as  also 
the  Supreme  Court  may  do,  if  necessary.  McLean  v.  Breece,  1 13  N.  C, 
391;  Cneatham  v.  Cruise,  81  N.  C,  343;  Robeson  v.  Hodges,  105  N.  C, 49. 

Where  there  was  no  error  by  the  Clerk  in  sustaining  the  demurrer  for 
misjoinder  on  the  ground  of  want  of  jurisdiction  of  one  of  the  causes  of 
action  on  the  appeal  from  the  Clerk,  the  plaintiff,  on  the  hearing  thereof, 
would  not  be  allowed  to.  abandon  the  causes  of  action  of  which  the  Clerk 
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conld  not  take  cognizance,  and  rely  upon  that  of  which  he  had  jurisdic- 
tion, in  order  to  acquire  a  status  in  the  Court  in  term-time.  Nash  v. 
Sutton,  109  N.  C,  550. 

Sec*  2& 7 9  page  201.  Effect  of  amended  pleading.  —Filing  an  amended 
pleading  does  not  exclude  the  party  from  the  benefit  of  allegations  in 
the  original  pleading.    Threadgill  v.  Commissioners,  116  N.  C. 

JPage  201.    Bight  to  jadgment  on  verified  complaint. — It  was  error 

to  refuse  the  plaintiffs  judgment  upon  failure  of  defendants  to  put  in  a 
verified  answer  to  such  complaint,  unless,  for  good  cause  shown,  the 
defendants  were  entitled  to  an  extension  of  time  for  answer.  Griffin  v. 
lyight  Co.,  Ill  N.  C,  434.    See  {J  385,  386,  and  notes. 

linage  202.    Admissions  in  Pleadings.— The  whole  admissions  in 

pleadings  must  be  taken  together ;  therefore,  where,  in  an  action  on  a 
note,  the  plaintiff  had  offered  the  first  article  of  defendant's  answer 
admitting  the  debt,  it  was  proper  to  admit  as  evidence  for  defendant  the 
second  article  of  the  answer,  which  was  a  qualification  of  the  first. 
Spencer  v.  Fortescue,  112  N.  C,  269. 

Although  an  admission  in  the  first  answer  was  competent,  it  was  not 
conclusive  evidence  of  the  indebtedness,  when  it  w&s  denied  by  the 
later  pleadings,  and  the  jury  should  pass  upon  the  issue  concerning  the 
same,  and  upon  the  evidence  of  the  admission  if  plaintiff  saw  fit  to  offer 
it.     Cummings  v.  Hoffman,  113  N.  C,  267. 

Sec.  2&8f  page  203.  Verification  by  attorney  or  agent.  —The  pleading 
of  a  non-resident  may  be  verified  by  an  agent  or  attorney  (i)  when  the 
action  is  upon  a  written  instrument  for  the  payment  of  money  only  and 
the  instrument  is  in  the  possession  of  such  agent  or  attorney ;  (2)  when 
all  the  material  allegations  are  within  the  personal  knowledge  of  such 
agent  or  attorney.     Griffin  v.  Light  Co.,  iii  N.  C,  434. 

Page  204.    Possession  sofllcient  ground  of  belief.  — ^Tbe  averment  of 

the  possession  of  the  note  sued  on  is  allegation  of  ''knowledge  or  grounds 
of  belief,"  for,  nothing  else  appearing,  such  note,  when  put  in  evidence, 
would  entitle  the  plaintiff  to  judgment.     Griffin  v.  Light  Co.,  11 1  N.  C, 

434. 

Page  204.    Yerifloation  belbre  Court  of  Becord  in  another  State. — 

A  verification  of  pleading  made  before  the  Clerk  of  a  Court  of  Record 
in  another  State,  and  authenticated  by  his  signature  and  the  seal  of  his 
Court,  is  valid.     Hinton  v.  Life  Ins.  Co.,  116  N.  C. 

Page  204.    Belbre  Votary  Pnblic. — A  verification  was  attested 

only  by  a  person  signing  his  name  with  the  letters  '^  N  P."  added 
thereto,  but  without  an  official  seal,  is  of  no  effect.  Tucker  v.  Life 
Association,  112  N.  C,  796. 

Page  204.  Material  amendment. — A  material  amendment  unveri- 
fied to  a  verified  complaint  renders  it  necessary  to  treat  the  complaint  as 
unverified.     Brown  v.  Rhinehart,  112  N.  C,  772. 

Sec.  2^9,  page  206.  Items  of  an  account.— The  items  of  account 
need  not  be  set  out  in  the  complaint.  McPhail  v.  Johnson,  115  N.  C, 
298. 

POfge-  205,    Bill  of  particulars  ordered. — When   the  defendant 

makes  it  appear  that  he  i»at  a  disadvantage  by  reason  of  insufficient 
description  of  his  defence,  the  Court  will,  in  its  discretion,  order  a  bill 
of  particulars  to  be  furnished  him.     State  v.  Bryant,  iii  N.  C,  693. 
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Sec.  260,p€Lge  205  ^  Liberal  conttnietioii.— A  plea  that  a  cause  of 
action  did  not  ** arise*'  within  the  time  prescribed  by  the  statute  for 
the  commencement  of  an  action,  while  not  strictly  accurate,  will  be 
construed  under  the  liberal  system  of  pleading  in  force  under  section 
260  of  The  Code,  to  mean  that  it  did  not  "accrue"  within  that  time. 
Stubbs  V.  Motz,  113  N.  C,  458. 

Sec.  261,  page  207*  Order  to  make  pleadings  more  definite. — The 
motion  to  make  a  complaint  more  definite  is  addressed  to  the  discretion 
of  the  trial  Judge.     Conley  v.  Railroad,  109  N.  C,  692. 

The  Superior  Court  has  a  right  ex  mero  fnotu  to  direct  that  pleadings 
shall  be  more  explicit,  as  that  an  entire  will,  instead  of  one  clause 
thereof,  shall  be  set  out     Martin  v.  Goode,  11 1  N.  C,  288. 

IP  age  207  •    Aider. — Defective  statements  of  causes  of  action 

and  aider  by  pleading  discussed.     Conley  v.  Railroad,  109  N.  C,  692. 

A  general  denial  by  the  defendant  of  the  plaintiff's  right  to  recover, 
cures  the  failure  of  plaintiff  to  allege  a  tender  before  action  brought. 
Cotton  Mills  V-  Abernathy,  115  N.  C,  402. 

Taae  207*    Iniiifflcient  pleading.— In  an   action   for  divorce  a 

mensa  et  tnoro,  on  the  ground  of  personal  violence  by  the  husband,  ren- 
dering the  life  and  condition  of  the  wife  intolerable  and  burdensome,  it 
is  essential  that  the  plaintiff  shall  specifically  set  forth  in  her  complaint 
the  circumstances  under. which  the  violence  was  committed,  what  her 
conduct  was,  and  especially  what  she  had  done  to  provoke  such  conduct 
on  the  part  of  her  husband.  A  general  allegation  that  such  conduct 
was  "  without  cause  or  provocation  on  her  part,*'  is  insufficient  O'Con- 
nor V.  O'Connor,  109  N.  C,  139. 

It  seems  that  a  complaint  against  a  common  carrier  for  personal 
injuries  should  allege  a  contract  of  carriage  upon  a  specific  day.  Con- 
ley V.  Railroad,  109  N.  C,  692;  see.  §  239  (6)  and  cases  there  cited. 

Sec,  267 f  P^9^  211.  Joinder  of  causes  of  action  against  diilinreBt  per* 
sons. — A  plaintiff  in  a  creditor's  bill  may  join  causes  of  action  for  the 
recovery  of  an  indebtedness  not  theretofore  reduced  to  judgment:  for 
the  removal  of  an  insolvent  trustee ;  for  the  appointment  of  a  receiver ; 
to  declare  a  conveyance  to  the  creditor  of  the  principal  defendant  void, 
and  that  a  prior  mortfi;age  shall  be  foreclosea  and  the  surplus  money 
applied  to  tne  debts  of  other  creditors;  and  persons  having  an  interest 
in  these  several  causes  of  action  should  be  made  parties  defendant 
LeDuc  V.  Brandt,  no  N.  C,  289. 

Though  separate  suits  may  be  brought  agaiiist  the  different  lienors, 
yet  when  complete  relief  cannot  be  had  without  the  presence  of  all  the 
defendants  to  an  action  by  the  mortgagor  against  the  senior  and  junior 
mortgagees  for  the  ascertainment  and  settlement  of  the  rights  of  aJl 
parties,  there  is  not  a  separate  controversy.    Springer  v.  Sheets,  115  N. 

c.,  370. 

Where  a  person  was  insured  in  several  companies,  and  each  policy 
limited  the  amount  of  his  recovery  thereunder  to  the  proportion  of  thie 
loss  which  the  policy  should  bear  to  the  total  insurance,  it  was  proper, 
in  an  action  to  recover  for  a  loss,  to  make  each  company  a  party  defends 
ant.     Pretzfelder  v.  Merchant  s  Ins.  Co.,  116  N.  C. 

Page  211.     Court  may  order  aetien  divided.    Hodges  v.  R.  R., 

105  N.  C,  170. 

Sec.  267  {l)fpage  211.    Can  be  joined. —Upon  the  allegations  of 

the  complaint  as  set  out  in  the  record  in  this  case:  Held^  that  there  ia 
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no  misjoinder  of  action  and  that  a  cause  of  action  is  stated  in  the  com- 
plaint.    McCadden  v.  Pender,  115  N.  C,  64. 

The  aggregate  snm  demanded  in  good  faith  is  the  test  of  the  jurisdic- 
tion of  the  Court,  though  this  aggregate  is  made  up  of  several  causes  of 
action.     Martin  v.  Goode,  iii  N.  C,  288. 

When  the  complaint  alleged  a  liability  of  the  defendant  administra- 
trix c  t  a.,  for  I150  and  interest,  balance  due  on  an  annuity  devised, 
and  another  liability  for  I359.46,  due  because  of  her  failure  to  board  her 
mother  according  to  the  direction  of  her  testator's  will,  it  was  Held,  that 
a  demurrer  to  the  jurisdiction  was  improperly  sustained,  and  this,  though 
the  Court  below  ruled  that  the  second  cause  of  action  could  not  be 
maintained.     Martin  v;  Goode,  iii  N.  C,  28. 

Sec,  267  (2)9  page  212.  Penalties. — A  person  suing  one  defendant 
for  penalties  for  failure  to  discharge  official  duties  may  unite  several 
causes  of  action,  so  as  to  give  jurisdiction  to  the  Superior  Court.  State 
^;r  rel.  v.  Hughes,  116  N.  C;  Maggett  v.  Roberts,  108  N.  C,  174. 

Sec.  267  {7)9  page  214.  Foreclosure  of  %iortgage.— A  demand  for 
judgment  for  the  possession  of  mortgaged  property  is  properly  joined 
with  a  demand  for  judgment  for  the  debt  secured  thereby.  Kiger  v. 
Harmon,  113  N.  C,  406. 

Sec.  268,  page  21S.  Insufficient  denial. — In  a  proceeding  by  an 
administrator  to  sell  laud  for  assets  to  pay  debts,  the  heirs  cannot,  by  a 
mere  general  denial  of  title  in  the  ancestor,  and  without  alleging  inde- 
pendent title  in  themselves,  put  the  administrator  to  proof  of  the  dece- 
dent's title.     Stainback  v.  Harris,  115  N.  C,  100. 

An  allegation  of  a  conveyance,  and  that  it  has  been  lost  or  destroyed, 
when  not  denied  by  the  answer,  is  an  admission  of  the  effect  of  such 
conveyance  as  fully  as  if  produced  in  evidence.  McMillan  v.  Gambill, 
115  N.  C,  352. 

JPage  2 IS.  Befective  coonter-claim  cured  by  replication* — A  coun- 
ter-claim defectively  stated  may  (if  it  can  be  maintained  at  all)  be  cured 
by  a  reply  which  contains  the  allegations  omitted  therefrom.  Gaskins 
V.  Davis,  115  N.  C,  85. 

Page  2  IS.    ConsolidatiOB  of  actions ;  effect  of  denial  in  one.  — Where, 

after  a  specific  denial  in  an  answer  of  the  allegation  of  a  complaint,  a 
subsequent  paragraph  of  the  answer,  by  inadvertence,  virtually  admitted 
such  allegations,  and  in  another  suit  against  same  defendants  by  other 
parties  the  answer  specifically  denied  such  allegations,  and  the  actions 
were,  by  consent,  consolidated,  it  was  error  in  the  Court  below  to  render 
judgment  for  the  plaintiff  in  the  first  suit  upon  such  inadvertent  admis- 
sion, for  whatever  question  mi^ht  have  arisen  on  the  conflicting  plead- 
ings was  obviated  by  the  consolidation  of  the  two  actions  and  the  express 
denial  in  the  latter  suit     Lockhart  v.  Ballard,  113  N.  C,  292. 

Page  216.  In  proceedings  fbr  alimony. — In  proceedings  for  ali- 
mony, allegations  in  the  answer  charging  the  wife  with  infidelity,  which 
are  too  vague  to  constitute  grounds  for  divorce,  are  no  defence.  Cram 
v.  Cram,  116  N.  C;  Sparks  v.  Sparks,  69  N.  C,  319. 

Sec.  2709pa^e  219.  Jurisdiction  not  ousted. — The  jurisdiction  of 
the  Superior  Court  is  not  ousted  by  failure  of  proof,  or  by  sustaining  a 
demurrer  as  to  part,  of  the  demand.     Martin  v.  Goode,  11 1  N.  C,  288. 

Sec.  27 2 f  page  221.  After  sostaining  demurrer.— A  ruling  in  the 
Supreme  Court,  on  a  former  appeal,  that  the  lower  Court  ought  to  have 
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sustained  a  demurrer  to  one  of  the  causes  of  action  set  up  in  the  com- 
plaint,  did  not  warrant  that  Court  in  excluding  evidence  on  such  cause 
of  action  as  res  judicatay  but  it  should  have  entered  judgment  sustaining 
the  demurrer,  and  then,  in  its  discretion,  might  have  permitted  the  plain- 
tiff to  amend.     Maggett  v.  Roberts,  112  N.  C,  71. 

It  is  solely  within  the  discretion  of  the  Judge  below  to  allow  an  amend- 
ment to  a  complaint  after  a  demurrer  thereto  has  been  sustained.  Barnes 
V.  Crawford,  115  N.  C,  76. 

SeCm  27 Sp  page  223,  Amendment  adding  defbnce  accruing  since  action 
began. — While  a  plaintiff  cannot  recover  upon  a  title  accruing  after  the 
commencement  of  an  action  to  recover  land,  a  defendant  will  be  per- 
mitted by  an  amendment  to  his  answer  in  the  nature  of  a  plea  since  last 
continuance  to  plead  defects  in  the  plaintiff's  title,  or  matter  validating 
his  own,  which  accrued  since  the  action  began.  Taylor  v.  Gooch,  no 
N.  C,  387. 

Page  223.    Amendment  discretionary. — ^The  granting  or  refusing 

an  amendment  is  a  matter  of  discretion,  and  no  appeal  lies  therefrom. 
Brendle  v.  Reese,  115  N.  C,  552;  Sinclair  v.  R.  R.,  in  N.  C,  507;  Max- 
well V,  Mclver,  113  N.  C,  288. 

It  is  within  the  discretion  of  the  trial  Judge  to  permit  an  amendment 
of  the  pleadings  on  the  trial  when  such  amendment  does  not  change  the 
character  of  the  action.     Allen  v.  McLendon,  113  N.  C,  322. 

JPage  223.    Amendment  of  summons. — Although  a  summons  be 

informal  in  some  respects,  or  even  defective  in  failing  to  contain  every- 
thing requisite  under  the  statute,  yet,  if  it  bears  internal  evidence  of  its 
official  origin  and  of  the  purpose  for  which  it  was  issued,  its  informality 
and  defects  may  be  cured  by  amendment.  Redmond  v.  Mullenaz,  113 
N.  C,  505. 

Where  an  action  was  brought  on  the  official  bond  of  the  Clerk  of  the 
Superior  Court  in  the  name  of  the  parties  injured  by  a  breach  thereof, 
it  was  not  error  in  the  Court  below  to  permit  an  amendment  of  the  sum- 
mons by  the  insertion  of  the  words  "The  State  on  relation  of,**  after 
the  pleadings  were  filed.     Forte  v.  Boone,  114  N.  C,  176. 

]P€ige  223*     Amendment  presumed  regularly  made. — Where  the 

record  on  appeal  shows  that  a  complaint  was  amended,  and  it  is  sng- 

fested  by  counsel  in  this  Court  that  the  amendment  was  made  without 
is  knowledge,  and  that  no  order  for  it  appears  in  the  record,  it  will  be 
presumed  that  it  was  regularly  allowed  below,  though,  in  case  of  inad- 
vertence, the  amendment  could  be  made  here.  Monger  v.  Kelly,  115 
N.  C,  294. 

Page  223.    Vew  service,  when  requisite. — Where  the  amendment 

is  merely  formal,  there  is  no  necessity  for  service  of  the  amended  sam- 
mons  or  complaint,  but  the  Court  may  order  such  service  to  be  made. 
Bray  v.  Creekmore,  109  N.  C,  49. 

Where  the  amendment  brings  in  a  new  defendant,  he  should  be  served 
with  proper  process.  Bray  v.  Creekmore,  109  N.  C,  49;  Plummer  v. 
Improvement  Co.,  108  N.  C.,  614. 

Pa,ge  223 •    Amending  return  of  service  of  summons. — A  return  of 

service  of  summons  which  was  made  upon  a  local  agent  of  a  railroad 
company  in  the  hands  of  receivers,  reciting  that  it  was  served  by  deliv- 
ering a  copy  to  a  person  named,  "agent  of  the  defendant  company," 
may  be  amended  by  striking  out  the  word  "company.**  Grady  v.  Rail- 
road, 116  N.  C. 
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l^Offe  224,    AdditioiiAl  parties.— It  is  not  error  to  refuse  to  allow 

a  junior  judgment  creditor  to  be  made  party  to  an  action  to  foreclose  a 
prior  mortgage  in  order  that  he  may  attack  the  dona  fides  of  the  mort- 
gage. His  remedy  is  by  an  independent  action.  Bruce  v.  Nicholson, 
109  N.  C. ,  202. 

•JPage  226.     Amendment  during  triaL — ^Where  the  effect  of  an 


amendment  to  a  complaint,  asked  for  on  the  trial  of  an  action,  is  neither 
to  assert  a  cause  of  action  wholly  different  from  that  set  out  in  the  original 
complaint,  nor  to  change  the  subject  matter  of  the  action,  it  is  not  im- 
proper to  allow  it  to  be  made,  even  after  the  plaintiff's  evidence  has  been 
mtroduced.    King  v.  Dudley,  113  N.  C,  167. 

Page  226.    Amendment  in  Judgment.— When,  upon  a  motion  to 

correct  a  judgment  which  had  been  carried,  by  appeal,  to  the  Supreme 
Court,  it  appeared  that  such  judgment  was  not  according  to  the  admitted 
rights  of  the  parties,  and  the  Court  below  refused  the  motion  on  the 
ground  that  such  judgment  was  res  judicata:  It  was  held  that  there  was 
error.     Beam  v.  Bridgers,  iii  N.  C,  269. 

Where  the  summons  in  an  action  was  served  upon  W.  A.  P.,  who  was 
named  in  the  summons,  the  fact  that  a  judgment  was  rendered  against 
**  W.  H.  P.**  does  not  necessarily  vitiate  it  or  render  it  void ;  but  it  may 
be  corrected  by  motion  in  the  cause,  under  this  section,  at  any  time,  and 
need  not  be  made  within  a  year  after  notice  thereof.  Rosenthal  v.  Rob- 
erson,  114  N.  C,  594. 

Page  227 •  Amendment  at  chambers. — An  amendment  of  a  judg- 
ment made  by  the  Judge,  after  the  last  session  of  the  Court,  in  his  room 
at  the  hotel,  without  the  consent  of  the  opposing  counsel,  is  invalid. 
Hinton  v.  Life  Ins.  Co.,  116  N.  C. 

Page  228.    Before  Justice  of  the  Peace.— A  Justice  of  the  Peace 

has  power  to  amend  any  warrant,  process,  pleading  or  proceeding  in  any 
action  pending  before  him,  either  civil  or  criminal,  either  in  form  or 
substance ;  therefore,  where,  in  an  action  of  claim  and  delivery  of  per- 
sonal property,  the  allegation  as  to  the  value  was  omitted  in  the  sum- 
mons, the  Justice  of  the  Peace  properly  allowed  a  motion  to  amend  by 
filling  in  the  blank  left  for  such  allegation.  Cox  v.  Grisham,  113  N.  C, 
279. 

See.  274,  page  228. 

Amended  by  inserting  after  the  word  *' order,"  in  the 
seventh  line  thereof,  the  word  **  verdict.''  Acts  of  1893, 
ch.  81. 

Page  229.    Discretionary.  — Where  the  facts  urged  in  the  support 

of  a  motion  to  vacate  a  judgment,  in  some  respects  shows  surprise  or 
excusable  neglect,  the  Court  below  may,  in  its  discretion,  allow  or  deny 
the  motion,  and  the  exercise  of  this  discretion  is  not  reviewable.  Sikes 
V.  Weatherly,  no  N.  C,  131;  Nicholson  v.  Cox,  83  N.  C,  48. 

It  is  within  the  discretion  of  the  presiding  Judge  to  permit  a  plaintiff 
to  file  a  reply,  though  by  reason  of  laches  he  may  not  be  entitled  to  do 
so.     McMillan  v.  Baxley,  112  N.  C,  578.    See  i  283  and  cases  cited. 

Pa^e  229.    When  Judgment  is  based  on  a  verdict. — ^This  section  is 

not  intended  to  embrace  judgments  which  necessarily  follow  verdicts. 
Flowers  v.  Alford,  in  N.  C,  248. 
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Before  the  passage  of  the  act  of  1893,  chapter  81,  ameoding  this 
tion,  a  jndgment  based  on  a  verdict  could  not  be  set  aside  for  excusable 
neglect,  etc.  Morrison  v,  McDonald,  113  N.  C,  327;  Brown  v.  Rhine- 
hart,  112  N.  C,  772. 

■JPage  230.    Excusable  neglect. — Husband  and  wife  being  sued  for 


the  recovery  of  land,  the  wife  requested  her  husband  to  employ  counsel 
to  defend  the  action,  which  he  promised  to  do,  but  being  an  ignorant 
man,  failed  to  give  the  matter  attention,  and  judgment  hy  default  was 
rendered:  Hela^  to  be  excusable  neglect  on  the  part  of  the  wife,  and  the 
judgment  against  her  was  properly  vacated,  although  she  may  not  ha^re 
been  a  necessary  party  to  the  action.  Sikes  v.  Weatherly,  no  N.  C,  131. 

'J^age  23  !•    Inezcvtable  neglect. — Where  the  local  agent  of  an 


incorporated  company  appeared  on  the  return  day  of  a  summons,  before 
a  Justice  of  the  Peace,  and  procured  a  continuance  for  ten  days,  within 
which  time  it  had  an  opportunity  to  employ  counsel  to  represent  it,  bnt 
it  neglected  to  do  so  until  the  day  of  the  trial,  when,  because  of  delay 
in  the  mail,  the  counsel  was  not  able  to  be  present  until  after  trial: 
I/eid  to  be  inexcusable  neglect.  Finlayson  v.  Accident  Company,  109 
N.  C,  196. 

\Page  234.    Judgment  by  consent. — An  order  or  judgment  made 


by  consent  cannot  be  vacated  or  modified,  even  at  the  term  at  which  it 
is  entered,  without  the  consent  or  acquiescence  of  all  parties  to  the 
action,  unless  it  appear  affirmatively  that  its  rendition  yras  procured  by 
the  mutual  mistake  of  all  parties,  or  by  fraud.  Deaver  v.  Jones,  114 
N.  C,  649. 

•Page  236.    Irregular  judgments.  — While  Courts  have  the  power 


to  correct  their  records  and  set  aside  irregular  judgments  at  any  time, 
they  will  not  exercise  this  power  where  there  has  been  long  delay  or 
unexplained  /aches  on  the  part  of  those  seeking  relief  against  the  jndg- 
ment complained  of,  especially  where  the  rights  of  third  persons  may 
be  affectea.     Harrison  v.  Hargrove,  109  N.  C,  346. 

The  proper  remedy  is  to  have  an  irregular  judgment,  though  final,  set 
aside  by  a  motion  in  the  cause.     Everett  v.  Reynolds,  114  N.  C,  367. 

Page  240,    Independent  action. — The  remedy  against    a  final 


judgment,  on  the  ground  of  fraud,  is  by  an  independent  action,  and  not 
by  motion  in  the  original  cause.     Smallwood  v.  Trenwith,  no  N.  C,  91. 

A  judgment  may  be  set  aside  for  irregularity  only  upon  the  application 
of  a  party  thereto;  if  it  is  sought  to  set  it  aside  for  fraud,  an  independent 
action  should  be  instituted  by  the  party  desiring  such  relief.  Uzzle  v. 
Vinson,  in  N.  C,  138. 

■Page  242.    JuBtices' judgment. — A  motion  to  vacate  a  jndgment 


rendered  in  the  court  of  a  Justice  of  the  Peace  for  irregularity,  should 
be  made  before  the  Justice  who  gave  the  judgment,  or  his  successor, 
notwithstanding  it  may  have  been  docketed  in  the  Superior  Court.  The 
latter  Court  has  no  jurisdiction  except  upon  appeal.  Whitehurst  v.  Trans- 
portation Co.,  109  N.  C,  342. 

If  the  judgment  has  been  docketed  in  the  Superior  Court  and  aubse- 
quently  vacated  by  the  Justice  of  the  Peace,  the  defendant  may,  npon 
motion,  have  the  judgment  therein  set  aside;  such  docketing,  however, 
only  operates  as  a  judgment  of  the  Superior  Court  for  the  purposes  of 
lien.     Whitehurst  v.  Transportation  Co.,  109  N.  C,  342. 

Sec.  27 8,  page  247.  Partition.— While  a  formal  direction  to  make 
title  is  not  always  necessary  in  partition,  a  confirmation  of  sale  cannot 
be  dispensed  with.     In  re  Dickerson,  11 1  N.  C,  108. 
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When  the  plaintiff  in  partition  of  lands  claims  to  hold  as  a  tenant  in 
common  with  the  defendant,  and  defendant  denies  plaintiff's  title,  and 
claims  sole  ownership  of  the  property,  the  burden  of  proof  is  on  the 
plaintiff  to  establish  his  title.  Honey cutt  v.  Brooks,  116  N.  C.  Seei  281 
and  cases  there  cited. 

I^age  247*    Dower. — Where  the  right  to  dower  has  been  assigned 

before  allotment,  the  assignee's  remedy  to  enforce  it  is  by  a  civil  action 
in  term;  the  Clerk  of  the  Superior  Court  has  no  jurisdiction.  Parton  v. 
Allison,  109  N.  C,  674. 

Page  247*    Settlement  between  gnardian  and  ward.— The  Clerk  of 

the  Superior  Court  has  jurisdiction  of  settlements  between  guardian  and 
ward,  and  of  course,  between  the  guardian  and  the  ward's  personal  rep- 
resentative.— McLean  v.  Breece.  113  N.  C,  390. 

JPage  247*    Probate  of  lost  will. — The  probate  of  a  lost  will  must 

be  made  before  the  Clerk  of  the  Superior  Court.  McCormick  v.  Jerni- 
gan,  no  N.  C,  406. 

Sec,  280 9  page  249m  Summons  amended. — Where  a  summons  in  a 
special  proceeding  was  improperly  made,  returnable  to  the  Superior 
C^urt  in  term,  it  was  proper  for  the  Judge  to  remand  the  proceeding, 
with  directions  that  the  summons  be  amended  so  as  to  make  it  returna- 
ble before  the  Clerk  on  a  day  certain.  Simmons  v.  Steamboat  Company, 
113  N.  C,  147. 

Sec.  281,  page  249.  Petition  ibr  partition.— A  sale  for  partition  will 
not  be  decreed  where  there  are  contingent  remainders  or  other  future 
conditional  interests,  unless  all  the  persons  who  may  be  by  any  possi- 
bility interested  unite  in  asking  for  such  decree,  the  Act  of  1887,  ch.  214, 
not  applying  to  such  contingent  estates  and  interests.  Aydlett  v.  Pen- 
dleton, III  N.  C,  28. 

While  a  petition  for  partition  of  land  is  defective  which  does  not  set 
forth  that  the  petitioners  are  tenants  in  common  and  in  possession  (the 
general  rule  being  that  possession  of  one  tenant  in  common  is  the  pos- 
session of  all),  yet  the  omission  of  such  allegation  does  not  deprive  the 
Clerk  of  jurisdiction,  but  constitutes  simply  a  defective  statement  of  a 
cause  of  action.  Godwin  v.  Early,  114  N.  C,  11.  See  JJ  278  and  284, 
and  cases  there  cited. 

Secm  284,  page  251.  Sale  of  land  ibr  assets.— A  petition  to  subject 
lands  to  sale  to  make  assets  is  defective  where  it  fails  to  set  forth  "the 
value  of  the  personal  estate  of  the  intestate  and  the  application  there- 
of," and  for  such  defect  it  is  demurrable.  McNeill  v.  McBryde,  112 
N.  C,  408;  Shields  v.  McDowell,  82  N.  C,  137. 

Sec  288,  page  254.  Directory  only.— The  recjuirement  that  orders 
and  judgments  should  be  signed  by  the  Judge  is  directory  only,  not 
mandatory.  Keener  v.  Goodson,  89  N.  C,  273 ;  Spencer  v.  Credle,  102 
N.  C,  68;  Bond  v.  Wool,  113  N.  C,  20. 

Sec.  289, page  255.  Power  of  the  Judge.— A  Judge  cannot,  upon 
exceptions  filed  to  the  report  of  commissioners  appointed  to  assess 
damages  caused  by  the  location  and  construction  of  a  railway,  alter  the 
report  by  inserting  a  different  amount  of  damages,  or  annul  the  order 
appointing  the  commissioners  and  submit  the  matter  to  a  jury ;  but  he 
has  the  discretionary  power  to  confirm  or  set  aside  such  report,  and  may 
recommit  the  question  to  the  same  or  other  commissioners,  and  in  aid  of 
this  power  he  may  hear  affidavits.  Hanes  v.  Railroad,  109  N.  C,  490; 
Wortnington  v.  Coward,  114  N.  C,  289. 
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Sec,  290,  page  2S6m  Orders  made  ovtslde  of  the  oountj. — ^The  rule 
that,  except  by  consent  or  in  those  cases  specially  permitted  by  atatnte, 
the  Judge  can  make  no  order  in  a  canse  outside  of  the  county  where  it 
is  pending,  applies  only  to  judgments  on  the  merits  or  to  motions  in  the 
cause  strictly  so  called,  but  does  not  apply  to  ancillary  proceedings,  as 
arrest  and  bail,  etc.     Parker  v.  McPhaii,  112  N.  C,  502. 

Sec.  291  (2),  page  258,  Seduetion. — Seduction  is  such  an  injury  to 
'* person  or  character'*  as  authorizes  arrest  under  this  section,  and  in- 
volves also  ** fraud**  and  ** deceit,"  ^;r  w/tfrwwfj.  Hood  v.  Sndderth, 
III  N.  C,  215. 

IPage  258,    Applies  to  all  fidvclarles. — Where  consignees  agree  to 

hold  goods,  or  the  proceeds  of  the  sale  thereof,  or  the  notes  given  there- 
for, in  trust  for  the  consignors,  a  fiduciary  relation  is  established,  and  a 
violation  of  the  contract  is  a  breach  of  trust,  for  which,  upon  proper 
affidavits  and  the  required  undertaking,  an  order  of  arrest  coald  be 
obtained.     Boykin  v.  Maddrey,  114  N.  C,  89. 

Sec.  291  {4),  page  259,  Fraud  of  one  partner.— Where  members  of 
a  firm  assume  a  nduciary  relation  as  to  property  committed  to  them,  and 
a  misappropriation  is  made  by  one  partner  with  the  knowledge,  con- 
nivance or  consent  of  the  other,  the  intent  of  the  latter  to  commit  a 
breach  of  trust  is  conclusively  presumed,  for  all  the  purposes  of  arrest 
and  bail,  from  such  knowledge  and  act  Boykin  v.  Maddrey,  114 
N.  C,  90. 

Sec,  293 f  page  261,  Finding  of  fiict.— Where,  on  the  hearing  of  a 
motion  to  vacate  an  order  of  arrest,  the  Judge  finds  as  a  fact  that  the 
act  upon  which  it  was  based  was  not  committed,  the  finding  is  final  and 
cannot  be  reviewed.     Parker  v.  McPhail,  112  N.  C,  502. 

Page  261,  Affidavit  before  non-resident  Votary  Public. —Now  val- 
idated by  Chapter  140,  Acts  1891. 

Sec,  298,  page  263,  Defendant,  how  discharged.— A  defendant  held 
to  arrest  and  bail  can  be  discharged  only  (i)  before  trial,  by  giving  bond 
or  making  deposit  [Section  298  of  The  Code] ;  (2)  at  the  trial,  by  the 
issue  of  fraud  or  allegations  of  tort  being  found  in  his  favor  [Section 
316  of  The  Code]  ;  (3)  after  (or  before)  judgment  against  him,  by  pay- 
ment or  giving  notice  and  surrendering  all  property  in  excess  of  fifty 
dollars  [Section  2972  of  The  Code].  Fertilizer  Co.  v.  Grubbs,  114 
N.  C,  470. 

Sec,  299,  page  264,  Beqnirements  for  bail  bond. — A  bail  bond  should 
show  on  its  face  that  the  surety  is  a  resident  and  freeholder  within  the 
State,  or  his  justification  should  establish  these  facts.  Howell  v.  Jones, 
113  N.  C,  429. 

Sec,  305,  page  266,  Failnre  of  sberiiT  to  give  notice. — A  sheriff  who 
accepts  an  insufficient  undertaking  in  arrest  and  bail  proceedings,  or 
who,  after  exceptions  filed  thereto  by  the  plaintiff,  fails  to  ^ve  notice 
of  the  time  when  and  the  place  where  the  bail  will  justify,  is  liable  as 
special  bail  to  the  plaintiff,  and  he  will  not  be  exonerated  from  liability 
by  the  fact  that  he  acted  in  good  faith  in  taking  the  insufficient  bond, 
or  by  the  fact  that  the  plaintiff  was  near  by  and  knew  what  was  going 
on  when  an  alleged  justification  was  being  made  by  the  surety.  Howell 
V.  Jones,  113  N.  C,  429. 

Sec.  308, page  267*  Errata  in  Second  edition.— For  **cUrk  shall 
thereupon,**  in  line  4,  read  **  sheriff  shtiil  thereupon.** 
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Sec*  313,  page  2S8.  Sheriff  liable  fn  eecape.  —A  sheriff  having  per- 
mitted one  arrested  by  him  upon  mesne  process  in  a  civil  action  to  go 
into  an  adjoining  room,  from  which  he  escaped,  was  guilty  of  an  escape 
and  subjected  himself  to  liability  as  bail.  The  Code,  sections  299,  313. 
Winborne  v.  Mitchell,  iii  N.  C,  13. 

Insolvency  of  the  principal  is  no  defence  to  an  action  against  the  bail; 
nor  can  a  Sheriff,  when  sued  as  bail,  show  in  mitigation  of  damages  such 
insolvency.     Winborne  v.  Mitchell,  iii  N.  C,  13. 

Hec*  316,  page  269,  Motion  heard  anywhere  in  the  district.  — A  motion 
to  vacate  an  order  of  arrest  may  be  heard  by  a  Judge  out  of  Court  any- 
where within  the  district  that  his  duties  require  him  to  be  during  the 
time  in  which  he  is  assigned  to  the  district.  Parker  v.  McPhail,  112 
N.  C,  502. 

8ec»  321,  page  272.  Demand  not  necessary,  when. — Where  plaintiff 
consigned  to  defei^dants  a  stock  of  goods,  the  latter  to  conduct  the  busi- 
ness in  the  name  of  the  former  and  to  account  to  plaintiff  for  all  pro- 
ceeds, and  plaintiff  brought  action  of  claim  and  delivery:  Heldt  that  the 
denial,  in  aefendant's  answer,  of  plaintiff's  ownership  was  a  repudiation 
of  the  contract  and  rendered  it  unnecessary  for  plaintiff  to  prove  a 
demand  for  an  accounting  and  a  refusal  before  bringing  action.  Woolen 
Company  v.  McKinnon,  114  N.  C,  661. 

Where,  in  his  answer  in  an  action  of  claim  and  delivery,  the  defend- 
ant tenant  denies  that  the  crop,  for  the  possession  of  which  the  action 
is  brought,  is  vested  in  the  plaintiff  landlord,  such  denial  avoids  the 
necessity  of  proving  a  demand  before  the  commencement  of  the  action. 
Rich  V.  Hobson,  112  N.  C,  79. 

Page  273m    Landlord  and  tenant. — Where,  in  a  contract  between 

the  landlord  and  tenant,  no  time  was  fixed  for  the  division  of  the  crop, 
the  landlord  was  not  obliged  to  wait  until  the  whole  crop  had  been  gath- 
ered, but  had  a  right  to  bring. his  action  for  the  possession  of  the  crop 
before  it  was  fully  harvested,     Rich  v.  Hobson,  112  N,  C,  79. 

JPage  273*    Title  to  crop  held  as  secnrity.— Where  E.  bought  the 

interest  of  his  partner  B.  in  a  crop  and  agreed  that  the  title  to  the  crop 
should  be  in  B.  until  the  purchase-money,  expenses,  etc.,  should  be  paid 
b^  the  purchaser:  Held,  that  the  effect  of  the  contract  was  to  place  the 
title  to  the  entire  crop  in  B.  until  the  amount  therein  specified  was  paid, 
and  hence  that  claim  and  delivery  would  lie.  Buffkins  v.  Bason,  112 
N.  C,  162. 

Piige  27dm    Por  nndivided  part  of  crop. — Crops  produced  by  the 

tenant  being  vested  in  the  lessor  until  the  rents  shall  be  paid,  he  can 
maintain  an  action  for  the  recovery  of  an  undivided  portion  thereof,  and 
it  is  not  necessary  that  he  shall  specifically  designate  in  his  complaint, 
or  affidavit  in  claim  and  delivery,  such  undivided  part.  Boone  v.  Dar- 
den,  109  N.  C,  74. 

Pctge  27s •    Belbre  Jvstice  of  the  Peace.— Where  the    ancillary 

remedy  for  property  over  I50  is  joined  with  an  action  for  debt  under 
I200,  the  Justice  should  assume  jurisdiction,  merely  denying  the. relief 
of  a  delivery  of  the  crop.  Hargrove  v.  Harris,  116  N.  C;  Starke  v. 
Cotton,  115  N.  C,  81;  Deloach  v.  Coman,  90  N.  C,  186;  Morris  v. 
O'Bnant,  94  N.  C,  72  ;  see  J  322  (5)  and  cases  cited. 

See.  322,  page  27if»  Affidavit  by  agent.— In  claim  and  delivery  of 
personal  property,  an  affidavit  made  by  olaintiff  "per**  another,  is 
sufficient. — Spencer  v.  Bell,  109  N.  C,  39. 
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Sec,  322  {5],  page  277*    Belbre  Jvitioe  of  the  Paaee.— Where  it  is  not 

alleged  and  shown  that  the  value  of  the  property  sought  to  be  recovered 
in  an  action  of  claim  and  delivery  is  worth  "not  more  than  fifty  dollars," 
the  Superior  Court  alone  has  jurisdiction,  as  it  would  have  had  it  con- 
currently with  a  Justice  of  the  Peace  if  of  less  value  than  fifty  dollars. 
Kiger  v.  Harmon,  113  N.  C,  406.    See  i  321  and  cases  cited. 

See.  323 f  page  279*  Exception  too  late.— The  objection  that  what 
purports  to  be  the  un^lertaking  of  the  plaintiff  in  such  action  was  not 
properly  executed,  comes  too  late  when  made  at  the  trial  term.  Spencer 
V.  Bell,  109  N.  C,  39. 

Sec.  3269  page  280.  Judgment. — In  claim  and  delivery,  when,  for 
any  cause,  judgment  cannot  be  given  for  the  recovery  of  the  property  in 
specie,  as  where,  pendente  lite,  the  property  was  sold  under  order  of 
Court,  judgment  should  be  rendered  tor  the  recovery  of  the  value  of  the 
property  at  the  time  of  the  tortious  taking,  with  interest  thereon,  in  lien 
of  damages  for  deterioration  and  detention,  and  for  the  costs.  Hall  v. 
Tillman,  no  N.  C,  220. 

Where,  in  claim  and  delivery,  the  property  is  placed  beyond  the  con* 
trol  of  the  Court  by  a  sale  under  an  order  granted  contrary  to  the  coarse 
and  practice  of  the  Court,  reported  and  confirmed  without  objection, 
and  the  proceeds  paid  to  the  plaintifi*  and  credited  upon  the  irregular 
judgment,  the  defendant  will  be  allowed  credit  upon  the  purchase  money 
for  the  proceeds  of  the  sale  as  of  the  date  of  the  sale.  Hall  v.  Tillman, 
115  N.  C,  500. 

Page  280.    Liability  of  sureties. — Where,  in  claim  and  delivery, 

the  defendant  became  possessed  of  the  property  under  a  contract  of  sale 
(the  properly  having  been  sold  under  an  order  of  QovlxX,  pendente  lite), 
judgment  should  be  rendered  against  the  sureties  to  the  defendant's 
undertaking  for  the  penalty  of  the  bond,  to  be  discharged  upon  the  pay- 
ment of  the  contract  price,  with  interest  and  costs,  less  the  payments  by 
the  defendant.     Hall  v.  Tillman,  no  N.  C,  220. 

On  a  recovery  in  claim  and  delivery,  summary  judgment  will  be  ren- 
dered against  the  sureties  on  the  defendant's  replevy'  bond  for  the  pen- 
alty of  the  bond,  to  be  discharged  upon  the  payment  of  the  judgment 
against  the  defendant,  when  the  bond  was  ^iven  prior  to  the  act  of  1885, 
chapter  50,  and  conditioned  "  that  the  plaintiff  shall  be  paid  such  sum 
as  for  any  reason  may  be  rendered  against  the  defendant.*'  In  such  case 
evidence  as  to  the  value  of  the  property  at  the  commencement  of  the 
action,  or  the  date  of  sale,  was  irrelevant  and  immaterial,  and  issues 
presenting  such  questions  were  properly  refused.  (Clark,  J.,  dissent- 
ing.)    Hall  V.  Tillman,  115  N.  C,  500. 

Page  280.  Sureties  liable  for  costs.— The  sureties  on  a  defend- 
ant's undertaking  in  claim  and  delivery  are  liable  for  the  costs  of  the 
action  upon  the  plaintiff's  recovery,  notwithstanding  the  amendment  by 
laws  of  1885,  chapter  50,  to  this  section.     Hall  v.  Tillman,  iioN.  C,  22a 

Sec.  327,  page  281.  Sheriff  liable  as  surety.— In  delivering  property 
to  a  defendant,  when  seized  in  claim  and  delivery  proceedings  without 
taking  a  proper  undertaking  and  requiring  the  same  to  be  justified,  a 
sheriff  becomes  liable  as  a  surety  thereon.     Wells  v.  Bourne,  113  N. 

C,  82. 

In  such  case  the  measure  of  the  sheriff's  liability  is  the  delivery  of 
the  property  to  the  plaintiff  (if  such  delivery  be  adjudged),  with  damages 
for  its  deterioration,  or  (failing  delivery)  the  value  ofthe  property;  and 
to  subject  the  sheriff  as  surety,  it  is  necessary  to  show  that  ezecntion 
has  been  returned  unsatisfied.     Wells  v.  Bourne,  113  N.  C,  82. 
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See.  329,  page  281m  Injury  to  building.— A  plaintiff  who  is  ad- 
judged to  be  tne  owner  of  machinery  is  not  liable  to  the  defendant  for 
injuries  to  a  shelter  covering  it,  done  in  removing  it  under  an  order  in 
claim  and  delivery  proceedings,  nnless  wantonly  done.     Hall  v.  Tillman, 

no  N.  C,  220. 

SeCm  3H4,  paife  284.  Writ  of  prohibition.— This  writ,  which  some- 
what resembles  injunction,  existed  at  common  law  and  is  authorized  by 
Article  IV,  section  8  Constitution.  It  can  only  be  issued  from  the 
Supreme  Court.  State  v.  Whitaker,  114  N.  C,  818;  Perry  v.  Shepherd, 
78  N.  C,  83. 

NoTB. — Injunction  against  taxes,  see  cases  cited  on  page  294. 

Page  287 •    Vot  grantod  if  another   remedy   available. — Where, 

according  to  his  own  showing,  the  plaintiff  had  an  adequate  remedy  at 
law,  he  is  not  entitled  to  an  injunction.  McNamee  v.  Alexander,  109 
N.  C,  242. 

Sec.  336 f  page  288.  By  what  Judge.— The  jurisdiction  to  grant  an 
injunction  till  the  hearing  is  restricted  to  the  resident  Judge  of  the  dis- 
trict, or  the  Judge  assigned  thereto,  or  holding  by  excnange  the  Courts 
of  the  district  within  which  the  county  wherein  the  cause  is  pending  is 
situated.     Hamilton  v.  Icard,  112  N.  C.,  589. 

If  the  Judge  before  whom  the  order  is  made  returnable  fails  to  hear 
it,  any  Judge  resident  in,  or  assigned  to,  or  holding  by  exchange  the 
Courts  of  some  adjoining  district,  ma^  hear  it  upon  giving  ten  days' 
notice  to  the  parties  interested.    Hamilton  v.  Icard,  112  N.  C.,  589. 

Page  288.    Oatside  of  the  district.— By  the  act  of  1885,  chapter 

180,  section  8,  a  Judge  assigned  to  a  district  is  the  Judge  thereof  for  six 
months,  beginning  either  January  or  July  first,  and  where  a  restraining 
order  was  made  returnable  before  such  Judge  at  a  place  outside  of  the 
district,  and  after  the  Courts  were  over,  but  before  the  end  of  the  term 
of  assignment  to  the  district,  such  Judge  had  jurisdiction  to  hear  the 
application  and  grant  the  injunction  until  the  hearing.  Hamilton  v. 
Icard,  112  N.  C.  589. 

Page  288.  By  agreement.— By  stipulation  in  writing,  duly  signed 

by  the  parties  or  by  their  attorneys,  they  may,  under  this  section,  desig- 
nate any  other  Judge  than  those  indicated  by  section  336  of  The  Code, 
to  hear  the  application.     Hamilton  v.  Icard,  112  N.  C,  589. 

Sec.  338  {l)f  page  290.  Against  floating  logs.— Where  it  appeared 
that  there  was  a  serious  issue  as  to  whether  or  not  the  stream  was 
"  floatable  ;'*  that  defendant  had  a  large  number  of  logs  that  would 
become  worthless  if  not  floated,  and  that  an  injunction  would  stop  its 
mill,  to  the  great  detriment  of  many  people,  and  so  as  to  damage  defend- 
ant |ioo  per  day,  it  was  proper  to  permit  defendant  to  give  bond  suffi- 
cient to  cover  all  damages  that  would  probably  be  sustained  by  plain- 
tiffs, and  refuse  to  continue  the  injunction.  Commissioners  v.  Lumber 
Company,  114  N.  C,  506 ;  Lumber  Co.  v.  Wallace,  93  N.  C,  22. 

Page  293.    [Note.— Cunningham  v.   Bell  should  have  been 

cited  as  83  N.  C,  328.  J 

Page  294.    Against  coUeetion  of  taxes. — ^The  prohibition  in  the 

general  Machinery  Act  against  granting  injunctions,  is  applicable  by 
its  terms  only  to  such  as  are  levied  by  that  particular  act,  and  does  not 
apply  when  the  right  to  collect  taxes  in  arrears  has  been  revived  by  a 
statute  for  the  benefit  of  a  sheriff's  sureties  containing  no  restrictions 
applicable  to  a  particular  case  arising  thereunder.  Moore  v.  Sugg,  112 
N.  C,  233. 
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An  injunction  will  not  lie  to  restrain  the  collection  of  an  invalid  or 
excessive  tax.  To  obtain  relief,  one  must  pay  the  tax  and  puraae  the 
remedy  given  by  Section  84,  ch.  137,  Acts  of  1887.  Hall  v.  Payetteville, 
115  N.  C,  281. 

IP  age  294,    Against  sale  under  ezacntioii.— Under  Chapter  6,  Acts 

of  1893,  to  determine  adverse  claims  to  land,  the  owner  of  land  is  enti- 
tled to  an  injunction,  pending  the  action,  to  restrain  a  judgment  creditor 
of  his  vendor  from  selling  the  land  under  a  judgment  asserted  to  be  a 
lien  upon  it.     Mortgage  Co.  v.  Long,  113  N.  C,  134. 

An  injunction  will  not  be  granted  to  restrain  the  sale  of  land  under  an 
execution  against  another.     Bostic  v.  Young,  116  N.  C. 

'IPage  296*    Against  official  action. — Where  a  city,  by  authority  of 


its  charter,  granted  a  street  railway  company  the  right  to  construct  a 
branch  road  over  a  certain  street,  it  cannot,  by  a  subsequent  ordinance, 
arbitrarily  annul  its  license ;  and  when,  under  such  latter  ordinance,  it 
attempts,  by  force,  to  prevent  the  completion  of  the  road  then  in  process 
of  construction,  injunction  will  issue  restraining  the  city  from  such  inter- 
ference.    Railway  v.  Asheville,  109  N.  C,  688. 

JPage  29S.    Against  a  town  ordinanoe. — An  injunction  will  not  be 

granted  to  prevent  the  enforcement  of  an  alleged  unlawful  municipal 
ordinance;  nor  can  an  action  be  maintained  which  only  seeks  to  have 
such  ordinance  adjudged  void.    Wardens  v.  Washington,  109  N.  C,  21. 

See.  338  (2),  page  297*  Inaolvency.— While  the  fact  of  insolvency 
is  not  decisive  of  the  right  to  injunctive  relief,  yet  in  some  cases  it 
becomes  material.    Railway  Co.  v.  Mining  Co.,  112  N.  C,  661. 

IP  age  297  >    Against  construction  of  railroad. — ^The  fact  that  one 

railroad  occupies  land  which  is  claimed  b^  another  road  as  its  right-of- 
way  is  not  in  itself  an  irreparable  tort  which  will  justify  restraining  the 
defendant  from  using  the  land  until  the  question  of  title  can  be  tried, 
especially  when  it  is  not  alleged  that  the  defendant  is  insolvent,  and 
where  it  appears  that  there  is  room  on  the  disputed  territory  for  the  con- 
struction of  both  roads.     Railway  Co.  v.  Mining  Co.,  112  N.  C,  661. 

An  injunction  will  not  issue  to  restrain  a  railroad  company  which  has 
instituted  condemnation  proceedings  from  wrongfully  entering  before 
the  appraisal  of  damages  and  the  payment  thereof  into  Court,  when  it 
has  given  ample  bond  to  cover  any  damage  resulting  from  such  action 
on  its  part.     Railroad  Co.  v.  Lumber  Co.,  116  N.  C. 

JPage  298*    Where  injury  is  conjectural. — When  the  facts  upon 

which  an  injunction  was  granted  until  the  hearing  and  a  receiver  was 
appointed  by  the  Judge  below  are  controverted  and  doubtful,  the  Supreme 
Court  will  not  interfere  with  the  orders,  especially  when  it  appears  that 
no  serious  injury  to  any  of  the  parties  can  arise  therefrom.  Nimocks  v. 
Shingle  Co.,  no  N.  C,  230. 

Page  298.  Where  evidence  is  conflicting. -> Where  there  is  a  seri- 
ous dispute  in  reference  to  a  very  material  fact,  an  injunction  is  properly 
granted  until  the  hearing.     Moore  v.  Sugg,  112  N.  C.,  233. 

A  party  seeking  an  interlocutory  injunction  is  not  required  to  establish 
his  right  with  the  same  precision  and  certainty  that  is  necessary  on  the 
final  hearing ;  therefore,  while  on  the  trial  of  an  issue  as  to  the  existence 
of  a  parol  trust,  the  plaintiff  must  produce  strong  and  convincing  proof 
of  an  agreement  amounting  to  a  trust  existing  at  the  time,  the  rule  does 
not  apply  to  the  intensity  of  proof  to  be  offered  in  the  prosecution  of  a 
remeay  ancillary  to  the  real  object  of  the  action.  Paison  v.  Hardy,  114 
N.  C,  58. 
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JPage  299,    Against  sale  under  mortgage. — Where  a  mortgagor  in 

possession  has  a  full  defence  to  an  action  for  ejectment,  when  brought 
by  a  purchaser  at  a  sale  under  a  mortgage  barred  by  the  statute  of  lim- 
itations, the  Court  will  not  interfere  by  injunction  to  prevent  a  sale 
threatened  by  the  mortgagee.  It  would  be  otherwise  if  there  were  a 
contest  as  to  the  amount  due  under  the  mortgage.  Hutaff  v.  Adrian,  112 
N.  C,  259. 

A  mortgage  given  to  secure  an  agreement  connected  with  the  traffic  in 
public  office  being  void,  an  injunction  will  lie  to  restrain  a  sale  there- 
under.    Basket  v.  Moss,  115  N.  C,  448. 

Where  an  application  is  made  for  an  injunction  restraining  the  sale  of 
land,  and  a  well-defined  issue  is  raised  by  the  affidavits  and  counter- 
affidavits  involving  the  equity  for  exoneration  and  cancellation,  it  was 
proper  for  the  Judge  before  whom  the  motion  was  made  to  continue  the 
injunction  to  the  hearing.  Davis  v.  Lassiter,  112  N.  C,  128;  Paison  v. 
Hardy,  114  N.  C,  58. 

Page  300.    Against  sale  by  assignee.— Where  there  is  a  serious 

controversy  as  to  the  bona  fides  of  an  assignment  and  of  the  debts  pre- 
ferred, as  well  as  of  the  fitness  of  the  assignee,  an  injunction  shoula  be 
granted  to  prevent  the  selling  of  the  property  pending  litigation.  Preiss 
V.  Cohen,  112  N.  C,  278. 

Page  300*    In  restraint  of  trade. — The  mortgagor  in  a  mortgage 

to  secure  the  purchase  money  of  a  stock  of  goods  is  not  the  agent  of  the 
mortgagee  in  the  sense  of  conducting  a  business  forbidden  by  a  contract 
between  the  mortgagee  and  plaintiffs,  and  cannot  be  enjoined  from  car- 
rying it  on.     Reeves  v.  Sprague,  114  N.  C,  647. 

Sec,  34:0,  page  301.  Perpetual  ii^nnction.— A  perpetual  injunction 
can  be  granted  only  in  the  county  where  the  cause  is  pending,  and  by 
the  Judge  who  tries  the  cause  at  the  final  hearing.  Hamilton  v.  Icard, 
112  N.  C.,  589. 

Sec.  34I9  page  302. 

Amended  by  adding  thereto  the  following:  ** Judgment 
dissolving  the  injunction  shall  carry  with  it  judgment  for 
such  damages  against  the  plaintiff  and  his  sureties  on  said 
undertaking  without  the  requirement  of  malice  or  want  of 
probable  cause  in  procuring  the  injunction."  Acts  1893, 
ch.  251. 

Page  302.  Second  nndertaking  not  required.— Where  an  undertaking 
had  been  given  before  the  issue  of  a  restraining  order,  it  was  not  neces- 
sary for  the  Court,  on  the  return  of  the  order,  to  show  cause  and,  upon 
continuing  the  injunction  to  the  trial,  to  require  a  new  undertaking  from 
the  plaintiff,  unless  it  was  shown  that  the  bond  already  given  was  insuf- 
ficient.    Preiss  v.  Cohen,  112  N.  C,  278. 

'P€ige  303.    Damages  on  injunction  bond.— It  is  immaterial  that 


sureties  were  not  proceeded  against  at  same  time  with  the  principal. 
Crawford  v.  Pearson,  116  N.  C. 

In  the  action  in  which  an  injunction  was  issued,  a  motion  >o  assess 
damages  for  wrongfully  suing  it  out  cannot  be  allowed  before  there  is  a 
final  determination  that  the  plaintiff  was  not  entitled  thereto.  Crawford 
V.  Pearson,  116  N.  C;  Thompson  v.  McNair,  64  N.  C,  448. 
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The  Code  does  not  contemplate  that  a  separate  action  shall  be  brought 
for  damages  sustained  by  the  wrongful  suing  out  of  an  injunction. 
Crawford  v.  Pearson,  ii6  N.  C. 

In  a  proceeding  against  defendant  for  wrongfully  suing  out  an  injunc- 
tion, it  is  necessary  to  allege  and  prove  that  the  injunction  was  iasned 
without  probable  cause.     Crawfora  v.  Pearson,  ii6  N.  C 

Page  303 m    Filing  imdertaking  mandatory. — The  requirement  that 

a  plaintiff  shall  file  an  undertaking  before  an  injunction  can  be  granted 
is  mandatory.    James  v.  Withers,  114  N.  C,  474. 

See.  342t  jfage  303.  Writ  of  Prohibition. -> Where  a  writ  for  a  peti- 
tion of  Prohibition  is  entertained,  the  usual  practice,  unless  prior  notice 
of  the  petition  has  been  given,  is  to  issue  a  notice  to  the  lower  Court  to 
show  cause  why  the  writ  should  not  issue  and  to  stay  proceedings  in  the 
meantime.    State  v.  Whitaker,  114  N.  C,  819. 

Sec.  344,  page  306.  I^Jiinotions  in  fkvor  of  entsrprise. — Injunctions 
which  encouraf;e  enterprise  and  facilitate  public  convenience  will  be 
dissolved  only  in  clear  cases.    Railway  v.  ^heville,  109  N.  C,  688. 

IP  age  305.    Iqjiinctlon  will  not  be  dlisolvedy  when. — Where  the 

defendant's  assignees  positively  denied  the  alleged  fraud  and  their  insol- 
vency, and  set  out  with  particularity  the  facts  in  relation  to  their  prop- 
erty, and  the  preferred  assignee  produced  evidence  tending  to  show  that 
the  money  applied  to  his  debt  had  been  in  good  faith  so  appropriated 
before  the  commencement  of  this  action,  the  Court  properly  refused  to 
appoint  a  receiver  or  to  direct  the  repayment  of  the  money,  but  granted 
an  injunction,  pendente  lite^  and  directed  the  other  assignee  to  take 
charge  of  the  assets.     Flour  Co.  v.  Mclver,  109  N.  C,  120. 

Where  notes  for  balance  due  on  purchase  money  were  secured  bv  a 
deed  of  trust,  and  vendees  sought  an  injunction  upon  the  ground  that 
there  were  various  claimants  for  parts  of  the  land  and  suits  pending  for 
one-sixth  of  it,  to  which  the  vendor  replied  that  those  matters  had  been 
passed  upon  by  the  vendees'  attorney,  and  that  the  vendees  bought  with 
full  knowledge  of  the  pending  suits  and  conflicting  claims,  the  injunc- 
tion was  properly  continued  to  the  hearing.  Atkinson  v.  Everett,  114 
N.  C,  670. 

Where  there  is  a  serious  controversy  as  to  the  ownership  of  a  fund,  it 
is  proper  to  preserve  it  by  an  injunction  till  the  hearing.  Jones  v.  Jones, 
115  N.  C,  209.     See  \  338  and  cases  cited. 

Sec.  346,pa^e  307*  By  what  Judge  granted.— A  restraining  order 
can  be  issued  in  any  cause  by  any  Judge  of  the  Superior  Court  anywhere 
in  the  State,  and  made  returnable  at  any  time  within  twenty  days,  at 
any  place,  before  a  Judge  residing  in,  or  assigned  to,  or  holding  by 
exchange  the  Courts  within  the  district  in  which  the  county  where  the 
cause  is  pending  is  situated.     Hamilton  v.  Icard,  112  N.  C,  589. 

Sec.  347,  page  308. 

Amended  by  inserting  before  the  word  ** personal*'  in 

subdivision  three,  the  words  **  real  or."  Acts  1893,  chap- 
ter 77. 

JPage  308.    For  what  causes. — Service  of  process  by  publication 

based  on  an  attachment  issued  in  an  action  for  unliquidat^  damages  is 
invalid,  except  in  cases  specified  in  this  section,  and  amendatory  act» 
chapter  77,  acts  1893.  Mullen  v.  Canal  Company,  114  N.  C,  8;  Long 
V.  Ins.  Co.,  114  N.  C.,  465. 
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The  puncturing  gas  pipes  so  as  to  cause  an  escape  of  gas,  entitles  the 
gas  company  to  an  attachment  for  such  iuiury  under  chapter  77,  acts 
1893.     Gas  Co.  V.  Construction  Co.,  113  N.  C.,  549. 

Ptige  308.    Vot  strictly  tn  ran.— Attachment  is  not,  strictly 

speaking,  a  proceeding  in  rem,  and  a  jud^ent  therein  is  only  conclu- 
sive upon  the  parties  to  it,  and  those  in  privity  with  them.  Hornthal  v. 
Burwell,  109  N.  C,  11. 

See.  349,  page  311.  Amendment  of  aiBdavit.-^The  Court  has  power 
to  permit  amendment  of  an  affidavit  in  attachment  proceedings  which 
was  insufficient  as  failing  to  state  how  the  debt  arose,  and  from  an  order 
granting  such  amendment  no  appeal  lies.  Cook  v.  Mining  Company, 
114  N.  C.,  617. 

An  amendment  of  an  insufficient  affidavit  in  attachment  relates  back 
to  the  beginning  of  the  proceedings,  and  no  rights  based  on  such  irregu- 
larity can  be  acquired  by  third  parties  by  subsequent  attachments  inter- 
vening between  the  original  affidavit  and  the  amendment.  Cook  v. 
Mining  Company,  114  N.  C,  617. 

Page  311.    Affidavit  by  agent.— An  affidavit  in  attachment,  if 

made  by  an  agent,  need  not  state  why  it  is  not  made  by  the  principal. 
Sheldon  v.  Kivett,  no  N.  C,  408. 

JPage  311,    Beqolrements  In  affidavit.— An  affidavit  upon  which 

a  warrant  of  attachment  has  issued,  and  which  does  not  allege  that  the 
defendant  has  property  in  this  State,  is  not  defective  on  that  account 
Windley  V.  Broadway,  77  N.  C,  333,  so  held,  but  it  was  overruled  by 
Branch  v.  Frank,  8i  N.  C.,  180 ;  Parks  v.  Adams,  113  N.  C,  473. 

To  obtain  an  attachment  it  is  not  necessary  that  the  affidavit  should 
state  that  the  defendant  "cannot,  after  due  diligence,  be  found  within 
this  State/'  Such  averment  is  necessary,  however,  in  an  affidavit  to 
procure  publication  of  summons.  Luttrell  v.  Martin,  112  N.  C,  593, 
explaining  the  misleading  head  note  on  this  point  in  Sheldon  v.  Kivett, 
no  N.  C,  408. 

Sec.  352,  page  314. 

Amended   by   inserting  in  line  twenty  after  the  word 

''  county ''  '*  for  four  successive  weeks."  Acts  1893,  chap- 
ter 363. 

Sec.  367.  page  3^6. 

Amended  by  striking  out  the  words  '*  Provided^  such 
county  be  that  of  the  Justice  issuing  such  warrant,''  in 
lines  four  and  five,  and  by  adding  to  the  said  section  the 
following:  '*  Provided^  that  where  the  warrant  is  issued  by 
a  Justice  of  the  Peace  to  another  county  than  his  own,  the 
Clerk  of  the  Superior  Court  of  his  county  shall  certify  that 
he  is  a  Justice  of  the  Peace;  [and]  that  the  signature  to  the 
warrant  is  in  the  handwriting  of  the  said  Justice  of  the 
Peace."     Acts  1895,  chapter  435. 
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See.  359,  page  317 • 

Amended  by  adding  at  the  end  of  said  section  the  follow- 
ing: '*  Protnded^  that  where  the  sheriflF  or  other  oflScer  shall 
levy  an  attachment  upon  real  estate,  he  shall  certify  said 
levy  to  the  Clerk  of  the  Superior  Court  of  the  county  where 
the  land  lies,  with  the  names  of  the  parties,  and  the  Clerk 
shall  note  the  same  on  his  judgment  docket  and  index  the 
same  on  the  index  to  judgments,  and  that  the  said  levy 
shall  be  a  lien  only  from  the  date  of  said  entry  by  the  said 
Clerk:  Provided^  however^  that  if  such  levy  is  so  docketed 
and  indexed  within  five  days  after  the  making  thereof,  it 
shall  be  (a)  lien  from  the  time  it  was  made."  Acts  1895, 
chapter  435. 

Sec.  37 3^  page  327*  Improper  refuBil  to  Tacate. — Wbere  a  motion 
to  dismiss  an  ancillary  remedy,  as  an  attachment,  is  improperly  refused, 
it  will  not  affect  the  validity  of  a  trial  and  judgment  on  the  merits. 
Luttrell  V.  Martin,  112  N.  C,  594. 

Sec.  375fpage  329.  Interpleader  cannot  otiJect  to  irregnlnritiM. — 
Parties  who  intervene  in  attachment  proceedings  cannot  be  heard  to 
object  to  the  irregularity  of  the  same,  that  being  a  matter  between  the 
parties  to  the  mam  action.     Cook  v.  Mining  Canal,  114  N.  C,  617. 

Sec.  379,  page  332.  Against  married  woman.— In  an  action  to  have 
the  contract  of  a  married  woman  declared  a  charge  upon  her  separate 
estate,  equity  will,  in  proper  cases,  lend  its  aid  by  the  appointment  of 
a  receiver,  or  by  other  interlocutory  orders  necessary  to  protect  the 
rights  of  the  creditors.    Jones  v.  Craigmiles,  114  N.  C,  614. 

Page  334.    Receiver  will  be  appointed,  when.— When  it  is  clear 

from  the  evidence  and  admissions  of  the  party  that  it  is  a  case  in  which 
a  receiver  should  be  appointed,  and  that  defendant  is  insolvent,  and  mil 
the  property  must  be  sold  to  pay  the  debts,  an  order  appointing  receiv> 
ers,  ana  directing  them  to  sell  all  the  property  of  the  defendant,  is 
proper.     Machine  Co.  v.  I^umber  Co.,  109  N.  C,  576. 

JPage  334.  Assignments.  — Where  the  trustee  in  a  deed  of  assign- 
ment for  the  benefit  of  creditors  was  the  son  of  the  assignor,  and  a  minor, 
and  there  was  no  finding  by  the  Court  below  that  he  was  unsuitable  or 
unreliable  because  of  mental  deficiency  or  moral  obliquity ,  and  in  a  pro- 
ceeding to  remove  him,  he  offered  to  give  bond  in  double  the  amount  of 
property  in  his  hands,  it  was  error  to  remove  him  and  appoint  a  receiver 
of  the  property.     Branch  v.  Ward,  114  N.  C,  149. 

Where  the  insolvency  of  a  trustee  in  a  deed  of  assignment  was  ques- 
tioned and  it  was  positively  alleged  by  the  plaintiff,  and  the  defendants 
simply  allege  their  belief  that  he  was  not  insolvent ;  and  upon  being 
required  to  give  bond,  the  trustee  refused  so  to  do :  //eld,  that  it  is 
proper  to  appoint  a  receiver  to  take  charge  of  the  assigned  estate  pend- 
ing the  litigation.     Bank  v.  Bridgers,  114  N.  C,  382. 
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Page  334.    Fraud. — In  disposing  of  the  motion  for  a  receiver, 

the  Court  properl]^  declined  to  pass  on  questions  of  fraud  raised  by  the 
pleadings.     Machine  Co.  v.  Lumber  Co.,  109  N.  C,  576. 

Page  333,    Payments  not  oonsentad  to. — When  defendants  did  not 

consent  that  the  Court  should  direct  the  receivers  to  pay  certain  judg- 
ments, admitted  to  be  just  and  valid,  it  was  error  to  oraer  their  payment 
Machine  Co.  v.  Lumber  Co.,  109  N.  C,  576. 

Page  335m    Borden  on  recaiver. — The  burden  is  upon  a  receiver 

and  his  sureties  to  show  that  he  used  due  diligence  in  investing  the 
money  in  his  hands.    Waters  v.  Melson,  112  N.  C,  89. 

Page  33S.  Findings  of  flust. — Upon  an  application  for  an  injunc- 
tion and  receiver,  it  is  not  necessary  for  the  Juage  to  '*  find  the  facts,*' 
further  than  to  examine  the  affidavits  and  determine  whether  sufficient 
cause  is  shown  for  the  ancillary  relief.     Bank  v.  Bridgers,  114  N.  C,  381. 

Where  findings  upon  which  a  Court  appointed  a  receiver  were  not 
reduced  to  writing  until  three  or  four  days  after  the  order  was  made,  the 
order  will  not  be  disturbed  when  it  does  not  appear  that  defendant  suf- 
fered from  such  delay.     Machine  Co.  v.  Lumber  Co.,  109  N.  C,  576. 

Where  there  was  a  dispute  between  receivers  and  a  bidder  at  a  sale 
made  by  them  as  to  what  property  was  bid  off  by  him,  and  a  decree  was 
entered  directing  the  bidder  to  pay  the  amount  of  his  bid.  and  no  facts 
found  by  him  as  a  basis  for  the  decree,  it  will  be  assumed  that  the  Judge 
found  the  statements  of  the  receivers  and  their  witnesses  to  be  true.  In 
such  case  this  Court  has  no  authority  to  review  the  conclusions  of  the 
Judge.     Morton  v.  Manufacturing  Company,  115  N.  C,  198. 

Page  335m    Receiver  ihoiild  be  appointed. — A  complaint,  on  an 

application  for  receivers,  alleged  that  defendant  debtor  and  other  defend- 
ants named,  all  of  whom  were  insolvent,  had  combined  to  defraud  the 
plaintiff  out  of  his  claims  against  the  debtor.  None  of  the  defendants 
except  the  debtor  denied  these  allegations.  The  Court  appointed  a 
receiver  for  the  debtor,  but  refused  as  to  the  other  defendants :  Held^ 
that  such  refusal  was  error.  Pearce  v.  El  well,  116  N.  C;  Bank  v. 
Bridgers,  114  N,  C,  381. 

Page  336.    Proceedings  against  corporation. — The  right  which  the 

State  has  to  have  the  charter  of  a  corporation  declared  forfeited  for  non- 
payment of  taxes  on  its  property  does  not  preclude  the  State  from  seek- 
ing the  appointment  of  a  receiver  of  such  corporation  in  order  tha't  it 
may  ^t  what  it  might  not  reach  by  the  bootless  remedy  afforded  by  a  suit 
for  dissolution.    Guilford  v.  Georgia  Company,  112  N.  C,  35. 

Page  336.     Clerks  of  Snperior  Court.— When  the  Clerk  of  the 

Superior  Court  is  appointed  receiver  of  a  minor's  estate  under  Section 
1585  of  The  Code,  he  takes  and  holds  the  funds  by  virtue  of  his  office  of 
Clerk,  and  his  sureties  upon  his  official  bond  as  such  officer  are  liable 
for  any  failure  of  duty  on  his  part  in  that  respect,  and  it  is  not  necessary 
to  obtain  leave  of  the  Court  before  commencing  an  action  for  such  failure. 
Boo  the  V.  Upchurch,  no  N.  C,  62;  Waters  v.  Melson,  112  N.  C,  89. 

Where,  in  an  order  of  Court  appointing  **J.  A.  M.,  Clerk  of  the  Supe- 
rior Court,*'  receiver  of  infant's  estate,  the  word  "as"  was  omitted 
before  the  words  "Clerk  of  the  Superior  Court":  Held,  that  the  inten- 
tion of  the  Court  to  appoint  M.  as  receiver  in  his  official  capacity  was 
sufficiently  indicated.  Waters  v.  Melson,  112  N.  C,  89.  See  2  383  and 
•cases  cited. 
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Bage  337*    Aetton  by  r«oeiT«r.— Under  Section  668  of  The  Code. 

a  receiver  of  an  insolvent  corporation  may  sne  either  in  his  own  name 
or  in  the  name  of  the  corporation,  and  in  such  suit  all  the  rights  of  the 
parties,  both  legal  and  equitable,  pertaining  to  the  matters  set  ont  in  the 
pleadings,  may  be  adjudicated.  Davis  v.  Mfg.  Co.,  114  N.  C,  321.  Set 
\  177  and  cases  cited. 

JPage  337*    Commissions  of  rooelver.— The  commissions  of  the 

receiver  are  part  of  the  costs  and  expenses  of  the  suit  in  which  he  is 
appointed,  and  should  be  paid  as  such  instead  of  being  classed  as  a  debt 
payable  pro  rata  with  other  debts.    Cotton  Mills  v.  Cotton  Mills,  1 15 

N.  C,  476. 

See.  384 f  page  340.  Jvdgmont  at  ohsmbers.— In  a  bastardy  proceed- 
ing the  Judge  of  the  Superior  Court  has  no  power  to  make  at  chambers 
any  order  prejudicial  to  the  mother's  rights  or  interest  without  her  con- 
sent. State  v.  Parsons,  115  N.  C,  730.  Nor  to  decide  any  other  matter 
out  of  the  courthouse  unless  it  is  ** chambers'*  business.  Delafield  v. 
Construction  Co.,  115  N.  C,  21. 

•Page  340.    Judgment  in  vacation. — A  trial  Judge  has  authority, 


under  the  agreement  of  counsel,  to  determine  a  case  after  the  adjourn- 
ment of  Court,  although  his  riding  of  the  district  be  finished  before  his 
decision  is  rendered.     Benbow  v.  Moore,  114  N.  C,  263. 

•Page  340.    Jadgmont  non  obstante  veredicto. — A  motion  for  jude- 


ment  non  obstante  veredicto  can  only  be  made  on  the  face  of  the  plead- 
ings.    Lewis  v.  Foard,  112  N.  C,  402. 

Page  340.    Foreign  Jvdgments. — A  decree  of  divorce  obtained  by 

a  wife,  resident  in  another  State,  against  the  husband,  domiciled  in  this 
State,  without  personal  service  of  summons  upon  him,  is  a  nullity  in  this 
State,  both  as  to  the  relation  of  the  parties  and  as  to  the  custody  of  a 
child  domiciled  with  its  father  at  the  time  of  the  proceeding.  Harris  v. 
Harris,  115  N.  C,  587;  Irby  v.  Wilson,  21  N.  C,  568;  Long  v.  Insurance 
Co.,  114  N.  C,  465. 

Page  341.     Alternative  jadgments. — Conditional  or  alternative 

judgments  being  void  in  civil  as  well  as  criminal  actions,  it  is  not  error 
m  the  Court  to  ignore  an  order  or  judgment  made  at  a  previous  term, 
directing  that  if  no  bond  was  filed  before  a  date  therein  fixed  the  action 
should  be  dismissed,  and  to  allow  the  bond  to  be  filed.  Henning  v. 
Warner,  109  N.  C,  406. 

When  the  Judge  signed  a  judgment,  but  directed  the  Clerk  to  strike 
it  out  if  a  bond  was  filed  within  five  days :  Held^  the  condition  was 
invalid,  and  the  judgment  was  regular  and  would  be  enforced.  Hopkins 
V.  Bowers,  iii  N.  C,  175. 

Page  34  /.    Jadgments  shonld  properly  be  signed. — ^While,  for  many 

reasons,  it  is  the  better  practice  that  a  judgment  should  be  signed  by  the 
Judge,  it  is  not  mandatory  or  necessary  to  its  validity  that  it  should  be 
done.  Bond  v.  Wool,  113  N.  C,  20;  Matthews  v.  Joyce,  85  N.  C,  258; 
Rollins  v.  Henry,  78  N.  C,  342;  Keener  v.  Goodson,  89  N.  C,  273; 
Spencer  v.  Credle,  102  N.  C,  68. 

Page  341.    In  action  to  recover  real  property. — Where  land  was 

sold  under  a  judgment  on  an  old  debt,  no  homestead  being  previously 
allotted,  and  in  an  action  for  possession  by  the  purchaser,  it  was  decided 
that  the  debtor  was  entitled  to  a  homestead  in  the  land,  which  he  had 
allotted  to  him  after  said  sale,  and  which  he  occupied  until  he  died,  the 
purchaser  was  precluded  by  such  adjudication  from  demanding  posses- 
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mon  nntil  the  falling  in  of  the  exemption,  and  hence  the  statute  of  limi- 
tations did  not  begin  to  run  against  him  until  then  ;  and  the  debtor  and 
those  claiming  under  him  were  estopped  from  denying,  as  against  the 
creditor  and  those  claiming  under  him,  that  they  occupied  the  land  in 
dispute  as  a  homestead,  and  not  in  their  assertion  of  a  title  adverse  to 
the  creditor,  so  long  as  the  homestead  right  subsisted.  Ladd  ▼.  Byrd. 
113  N.  C,  466. 

A  judgment  for  the  possession  of  land  is  conclusive  as  to  title  only 
where  an  issue  involving  the  title  is  raised  and  passed  on  by  the  jury. 
I^add  V.  Byrd,  113  N.  C,  466. 

Where  recovery  of  land  is  had  by  a  landlord  against  a  tenant  because 
estopped  to  deny  the  title,  the  record  should  show  the  eround  of  recov- 
ery, so  that  the  judgment  will  not  work  another  and  more  efifective 
estoppel  on  the  defendant.     Dizon  v.  Stewart,  113  N.  C,  410. 

Page  342^    Judgment  an  estoppel.  —In  an  action  to  recover  a  sum 

alleged  to  be  due,  the  defendant  may  set  up  by  way  of  estoppel  the 
judgment  of  the  Court,  involving  the  same  matter,  rendered  on  a  former 
motion  for  leave  to  issue  execution  on  a  dormant  jndgment.  Moore  v. 
Garner,  109  N.  C,  157. 

Where  a  proceeding  to  attach  a  party  for  contempt,  because  of  an 
alleged  disobedience  of  an  injunction  order,  was  terminated  by  a  refusal 
of  the  motion  and  a  dismissal  of  the  rule,  the  adjudication  constitutes  a 
complete  defence  against  the  further  prosecution  of  the  matter  upon 
an  affidavit  identically  the  same  as  fthat  upon  which  the  first  motion 
was  based.     Wilson  v.  Craige,  113  N.  C,  463. 

Where  judgment  had  been  rendered  in  a  proceeding  before  the  Clerk 
between  the  same  parties  and  on  the  same  question,  and  defendant  had 
paid  the  amount  adjudged  to  be  due,  and  obained  a  receipt  therefor, 
and  the  plaintiff  assailea  the  receipt  as  having  been  obtainea  by  fraudu- 
lent representations  as  to  the  amount  due  the  ward,  but  did  not  attack 
the  judgment  for  fraud,  or  ask  that  it  be  set  aside,  the  plaintiff  was 
properly  non  suited,  though  the  Court  below  might  have  granted,  if  it 
nad  been  asked  for,  an  amendment  assailing  the  judgment  for  fraud. 
Donnelly  v.  Wilcox,  113  N.  C,  408  ;  Collins  v.  Smith,  109  N.  C,  468. 

F€tge  342*  Jndg^nent  not  an  estoppel.— A  Board  of  County  Com- 
missioners denied  and  dismissed  a  petition  for  a  public  road,  and  at  a 
subsequent  meeting  dismissed  a  similar  petition  for  the  same  road  with- 
out ^oinff  into  the  merits  of  the  case,  and  then,  at  a  later  meeting,  upon 
petition  by  and  against  the  same  party  as  the  first,  allowed  the  public 
highway  to  be  constructed  :  //M^  the  former  judgments  and  proceed- 
ings of  the  commissioners  were  not  res  judicata  so  as  to  prevent  the 

establishment  of  such  highway.    Warlick  v.  Lowman,  iii  N.  C,  532. 

• 

Page  343.    Told  Jndgment. — A  void  judgment  is  one  that  has 

merely  the  form  of  a  jndgment,  but  is  destitute  of  some  essential  ele- 
ments ;  it  has  no  force,  and  may  be  quashed  on  motion,  or  ex  mero 
motu,  and  will  be  treated  everywhere  as  a  nullity.  Carter  v.  Ronntree, 
109  N.  C,  29. 

Page  343 »    Irregular  Judgment.  — A  judgment  based  upon  process 

which  purports  to  have  been  duly  served,  but  which,  in  fact,  was  never 
served,  is  not  void,  but  is  voidable  for  irregularity,  the  remedy  against 
i<l  being  by  a  motion  in  the  cause.  ,  Whitehurst  v.  Transportation  Co., 
109  N.  C,  342. 

An  irregular  judgment  is  one  entered  contrary  to  the  method  of  pro- 
cedure and  practice  of  the  Court ;  and,  ordinarily,  the  mode  of  relief 
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against  it  is  by  motion  in  the  cause,  whether  the  action  has  been  ended 
or  is  still  pending.  Such  motion  may  be  made  at  any  time  within  a 
reasonable  period.     Carter  v.  Rountree,  109  N.  C,  29. 

Page  343.    ErroneovB  Judgment. — An  erroneous  judgment  is  one 

entered  contrary  to  law  ;  it  cannot  be  attacked  collaterally,  and  remains 
in  force  until  reversed  or  modified.     Carter  v.  Rountree,  109  N.  C,  29. 

Page  343.     Hot  a  final  Judgment* — An  order  of  sale  in  partition 

is  not  a  final  decree.    In  re  Dickerson,  in  N.  C,  108. 

Page  343.  After  Judgment. — An  action  is  not  ended  by  the  ren- 
dition of  a  judgment ;  it  remains  open  for  all  motions  and  proceedings 
for  its  enforcement,  including  proceedings  supplementary  to  execntion. 
Turner  v.  Holden,  109  N.  C,  182. 

Bee.  38S,page  345.  Jndgmeni  by  defiinlt  final.— The  object  of  the 
verification  is,  that  if  the  defendant  does  not  deny  the  allegations,  the 
cause  shall  stand  as  if  the  jury  had  been  impaneled,  and  the  allegations 
put  in  proof  without  denial,  the  purpose  being  to  avoid  the  delay  of  trial 
upon  uncontroverted  points.    Griffin  v.  Light  Co.,  in  N.  C,  434. 

When  a  debt  is  established  by  admissions  in  the  answer,  if  the  matter 
pleaded  in  avoidance  is  not  established  affirmatively  by  evidence,  the 
plaintiff  is  entitled  to  recover  on  the  pleadings  without  submitting  issues 
to  the  jury.     McQueen  v.  Bank,  in  N.  C,  509. 

Page  346.    At  what  term  defknlt  Judgment  taken. — ^The  term  of 

Court  at  which  a  complaint  is  filed  before  the  third  day  thereof  is  prac- 
tically the  return  term,  and  if  defendant  does  not  answer,  judgment  by 
default  final  may  be  taken  at  such  term  in  cases  falling  within  the  pro- 
visions of  this  section,  and  by  default  and  inquiry  in  other  cases.  Brown 
V.  Rhinehart,  112  N.  C,  772. 

Sec.  386 f  page  347 »  Practice  on  unverified  complaint. — It  is  irregular 
and  not  according  to  the  course  of  practice  to  submit  a  case  to  a  jury  on 
an  unverified  complaint  at  return  term,  without  judgment  by  default  and 
inquiry,  and  to  enter  final  judgment  on  the  verdict.  Brown  v.  Rhine- 
hart,  112  N.  C,  772. 

Page  347*  If  material  amendment  unverified. — A  material  amend- 
ment, unverified,  to  a  verified  complaint,  renders  it  necessary  to  treat  the 
complaint  as  unverified.     Brown  v.  Rhinehart,  112  N.  C,  772. 

Page  347 •    When  inquiry  executed.— An  inquiry  as  to  damages 

cannot  be  executed  at  the  same  term  as  that  at  which  judgment  by 
default  is  rendered,  unless  it  is  expressly  allowed  by  statute.  Brown  v. 
Rhinehart,  112  N.  C.,  772. 

Page  347 •    In  claim  and*dellvery. — Where  property,  the  subject 

of  a  chattel  mortgage,  has  been  replevied  in  claim  and  delivery  proceed- 
ings, and  has  been  wasted,  its  value,  unless  admitted  to  be  equal  to  the 
amount  due  under  the  mortgage,  is  the  subject  of  inquiry  before  the 
jury.     Kiger  v.  Harmon,  113  N.  C,  406. 

Sec.  387 f  page  ;?#5.— Irregnlarlties  cured.— The  fact  that  an  infant 
was  not  personally  served  with  a  summons,  in  a  proceeding  to  sell  land 
to  make  assets,  but  service  thereof  was  made  upon  his  mother,  is  not' 
such  an  irregularity  as  will  authorize  the  vacation  of  the  order  for  sale  and 
its  confirmation,  where  it  appeared  that  the  infant  was  represented  by  a 
guardian  ad  litem.  The  irregularity  was  cured  by  the  statute.  Carter 
V.  Rountree,  109  N.  C,  29. 
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Where  infant  defendants  are  served  with  summons  in  proceedings  for 
the  partition  of  land,  and  a  gaardian  ad  litem  is  appointed,  a  judgment 
affirming  a  sale  cannot,  in  a  collateral  proceeding  by  the  infanta,  oe  set 
aside  for  fraud.    Smith  v.  Gray,  ii6  N.  C. 

Hec.  393(1),  page  353,  Most  be  raised  by  pleadings.— Where  the 
pleadings  do  not  distinctly  and  unequivocally  raise  an  issue,  it  should 
not  be  submitted.     Sprague  v.  Bond,  113  N.  C,  552. 

JPaqe  353.  Proper  issues. — In  a  proceeding  for  the  sale  of  dece- 
dent's land  for  assets  to  pay  debts,  it  was  error  to  refuse  to  submit  an 
issue  raised  by  the  answer  as  to  the  sufficiency  of  the  personal  property 
to  pay  the  debts.    Stainback  v.  Harris,  115  N.  C,  100. 

8ec»  393  (2),  page  354.  Proper  issues. — In  an  action  on  a  note,  the 
answer  averred  that  if  the  note  was  received  at  all  by  plaintiff,  it  was 
"received  coupled  with  and  subject  to  all  the  equities**  between  defend- 
ant and  the  payee,  and  set  up  a  counter-claim  on  account  of  defective 
title  to  the  land  for  which  the  note  was  given,  and  the  amended  com- 
plaint denied  the  averment  as  to  the  defective  title  of  the  land:  //eld^ 
that  issues  were  raised  by  the  pleadings  which  ought  to  have  been  sub- 
mitted to  the  jury.     Wiggins  v.  Kirkpatrick,  114  N.  C,  299. 

Where  plaintiff  embodied  in  an  amendment  to  the  complaint  a  reply 
and  an  answer  to  the  counter-claim  in  a  pleading,  and  the  defendant  filed 
no  other  answer,  but  an  issue  was  raised  by  the  pleadings,  it  was  error 
to  refuse  to  submit  the  issue  for  the  consideration  of  the  jury.  Wiggins 
V.  Kirkpatrick,  114  N.  C,  299. 

Sec,  395 f  page  357*  Issue  submitted  without  ol^ection. — Where  an 
issue  distinctly  raised  by  the  pleadings  is  submitted  to  the  jury  without 
objection,  a  motion  by  plaintiff  after  verdict  for  the  defendant  for  judg- 
ment on  the  pleadings  cannot  be  entertained.  Lewis  v.  Foard,  112 
N.  C,  402. 

Page  357*  Issue  not  tendered  by  counsel.  —  Where  an  issue  in- 
volved by  the  pleadings  was  not  tendered,  and  the  issues  submitted  were 
not  objected  to  on  the  trial,  a  party  in  such  default  cannot  complain  of 
the  consequences  of  his  own  neglect.     Maxwell  v.  Mclver,  1 13  N.  C,  288. 

Page  358     Issues  may  be  chaaged  during  trial.— The  trial  Court 

may  exercise  a  discretion  in  altering  or  substituting  issues,  when  those 
so  altered  or  substituted  will  permit  any  specific  view  of  the  law  arising 
out  of  the  testimony  to  be  presented.  Blackwell  v.  Railroad,  iii  N.  C, 
151 ;  Buffkins  v.  Eason,  112  N.  C,  162. 

Page  358*    What  issues  thould  not  be  tubmitted.— It  is  not  error 

on  the  part  of  the  Judge  below  to  refuse  to  submit  an  issue  offiered  by  a 
party  upon  whom  the  burden  rests,  where  there  is  no  evidence  to  sup- 
port it.     Vaustory  v.  Thornton,  112  N.  C,  196. 

Nor  to  refuse  to  submit  issues  tendered  by  the  plaintiff  having  no 
reference  to  the  equities  set  up  by  defendant.  Allen  v.  Allen,  114  N. 
C,  121. 

It  is  not  error  to  refuse  to  submit  an  issue  when  the  party  asking  it 
has  an  opportunity  to  present,  under  another  issue  submitted,  such 
views  of  the  law  arising  out  of  the  evidence  as  are  pertinent  in  support 
of  his  contention.  Downs  v.  High  Point  115  N.  C,  182  ;  Hamilton  v. 
Buchanan,  112  N.  C,  463. 

'  Nor  as  to  a  claim  for  damages  which  the  plaintiff  has  expressly  aban- 
doned.    Ward  V.  R.  R.,  112  N.  C,  168. 
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Where  an  issae  was  tendered  which  aimed  to  ascertain  the  intent  of 
one  party  to  a  contract,  rather  than  what  was  the  a^preement  between 
the  parties,  it  was  proper  to  refuse  to  substitute  such  issne  for  one  sub- 
mitted by  the  Conrt,  framed  to  ascertain  the  agreement  Spencer  ▼. 
Fortescue,  112  N.  C,  268. 

It  was  not  error  in  the  trial  Judge  to  refuse  to  submit  issues  tendered 
by  a  party  in  an  action  of  ejectment,  when  it  appeared  to  such  Jnd^e  that 
every  pertinent  inquiry  could  be  presented  in  tne  three  issues  ordinarily 
submitted  in  such  actions.     Kimsey  v.  Munday,  112  N.  C,  816. 

Page  338,    What  isiass  should  be  submitted.— The  test  is,  did  the 

issues  presented  afford  the  parties  opportunity  to  introduce  all  pertinent 
evidence  and  apply  it  fairly.     Black  v.  Black,  no  N.  C,  398. 

Where  a  controversy  as  to  the  ownership  of  land  was  narrowed  do¥m 
to  the  single  question  of  the  date  of  delivery  of  a  deed,  it  was  not  error 
for  the  Judge  to  submit  an  issue  as  to  such  date  instead  of  the  usual  one 
involving  the  title.     Vaughan  v.  Parker,  112  N.  C,  96. 

Where  the  issues  submitted  by  the  Court  were  substantially  the  same 
as  those  offered  by  a  party  on  the  trial,  it  was  not  error  to  refuse  to 
submit  the  latter.     Luttrell  v.  Martin,  112  N.  C,  594. 

The  form  in  which  issues  are  submitted  is  of  little  consequence  if  the 
material  facts  in  controversy,  as  appear  from  the  pleadings,  are  clearly 
presented  by  them,  and  provitied  that  they  be  such  that  the  Court  may 
proceed  to  judgment,  and  will  allow  the  parties  to  present  to  the  jury 
any  material  view  of  the  law  arising  out  of  the  testimony  which  counsel 
may  request  the  Court  to  embody  in  the  instructions  to  the  jury.  Paper 
Company  v.  Chronicle,  115  N.  C,  147  ;  Allen  v.  Allen,  114  N.  C,  121 ; 
Fleming  v.  R.  R.,  115  N.  C,  676. 

Page  358 •    Issue  in  devisavit  vel  non. — Upon  the  trial  of  an  issue 

devisavit  vel  non,  the  form  of  the  issue,  **Is  the  paper-writing  pro- 
pounded *  *  and  every  part  thereof  the  last  will  and  testament  of 
the  deceased?"  is  in  accordance  with  the  precedents  and  proper.  Cor- 
nelius V.  Brawley,  109  N.  C,  542. 

Sec.  396  f  page  359*  Settled  by  Judge.  —The  trial  Judge  has  power  in 
the  exercise  of  a  sound  discretion  to  settle  the  issues  for  the  jury,  and 
such  exercise  is  not  reviewable  in  this  Court,  unless  the  record  shows 
that  the  form  of  the  issues  was  such  as  to  preclude  the  complaining 
party  from  having  presented  to  the  jury  some  view  of  the  law  arising 
out  of  the  evidence.     Redmond  v.  MuUenax,  113  N.  C,  505. 

Page  359.    Coneiss  and  direct.— Where  the  issues  submitted  to 

the  jury  are  confused  and  calculated  to  mislead  the  jury,  a  new  trial  will 
be  directed.  Bottoms  v.  Railroad,  109  N.  C,  72 ;  Allen  v.  Sallinger, 
105  N.  C,  333. 

Issues  substantially  presenting  the  disputed  facts  in  controversy, 
though  unnecessarily  multiplied,  are  not  the  proper  subject  of  excep- 
tion.    Black  V.  Black,  no  N.  C,  398. 

Page  360.    Frame  of  issues  larfdy  in  diserelioB  of  Judfo. — ^The 

trial  Judge  may,  in  his  discretion,  submit  one  or  more  issues  arising  on 
the  pleaoings,  subject  only  to  the  restriction  that  sufficient  fiicts  be  fovnd 
to  enable  the  Court  to  proceed  to  judgment,  and  that  each  party  may 
have  the  opportunity  to  present  any  view  of  the  law  arising  upon  tbe 
evidence  through  pertinent  instructions.  Cotton  MUla  v.  Abematb7» 
115  N.  C,  402. 
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8ee»  397 f  page  361.  Written  oontnust.— Where  a  paper-writing^,  not 
ambiguous  in  its  terms,  alleged  to  be  a  contract  between  plaintiff  and 
the  intestate  of  defendant,  was  introduced  on  a  trial,  its  construction 
was  a  question  of  law  for  the  Court,  and  evidence  as  to  the  declarations 
of  the  deceased  tending  to  contradict  or  explain  the  same  was  incompe- 
tent and  immaterial  on  either  side.     Sawyer  v.  Grandj,  113  N.  C,  42. 

Where  the  letters  between  the  parties  constitute  a  written  contract,  it 
devolves  upon  the  Court  to  ascertain  the  intention  of  the  parties  and  to 
declare  their  rights \hereunder.    Lindsay  v.  Insurance  Co.,  115  N.  C,  213. 

'Page  36 1»    Hot  an  iune  of  fiict.— Whether  a  libellous  communi- 


cation is  privileged  is  a  question  of  law  (subject  to  review  on  appeal), 
unless  the  facts  are  disputed,  in  which  case  it  is  a  mixed  question  of  law 
and  fact     Ramsey  v.  Cheek,  109  N.  C,  271. 

Sec,  398,  page  36 1  •  Bight  of  trial  by  jury. —When ,  upon  an^^  aspect 
of  his  case,  viewed  in  the  most  favorable  light  for  him,  the  plaintiff  is 
entitled  to  recover,  the  issues  should  be  submitted  to  the  jury.  Gwalt- 
ney  v.  Timber  and  Land  Co.,  11 1  N.  C,  547. 

Page  362,  Economy  of  time.— Where  counsel  persisted  in  repeat- 
ing questions  and  asking  others  entirely  foreign  to  the  subject  matter  of 
the  trial,  and  needlessly  protracted  the  trial,  it  was  not  error  in  the  Judge, 
after  repeatedly  cautioning  the  counsel,  to  stand  the  witness  aside. 
McPhail  V.  Johnson,  115  N.  C,  299. 

Pa^e  362.    Dedneting  response  to  one  issue  from  response  to  another. — 

In  ascertaining  damages  for  the  condemation  of  land,  where  the  amount 
of  damages  and  benefits  have  both  been  found  by  the  jury,  it  is  imma- 
terial whether  the  mathematical  operation  of  deducting  one  from  the 
other  is  made  by  the  Court  or  the  jury.     Miller  v.  Asheville,  112  N.  C,  769. 

Page  363.    Objectionable  langnage  of  counsel. — It  is  not  error  for 

the  Court  to  stop  counsel  in  comments  which  are  not  warranted  by  the 
evidence.     Houser  v.  Beam,  iii  N.  C,  501. 

Nor  should  counsel  be  allowed  to  comment  upon  any  aspect  of  the 
evidence  not  covered  by  his  complaint.  Shelton  v.  Reynolds,  iii 
N.  C,  525. 

The  discretion  of  the  Court  in  peimitting  comments  on  witnesses  and 
parties  will  not  be  reviewed  on  appeal  unless  the  remarks  were  grossly 
improper  and  calculated  to  prejudice  the  jury.  Cawfield  v.  Railroad, 
III  N.  C,  597;  Pearson  v.  Crawford,  116  N.  C. 

Where  objectionable  language  used  by  counsel  in  addressing  a  jury  is 
not  objected  to  at  the  time,  it  cannot  be  objected  to  later.  Bynl  v.  Hud- 
son, 113  N.  C,  203. 

Where  the  Solicitor,  in  a  reply  to  a  remark  by  the  defendant's  counsel 
that  the  defendant  was  a  respectable  white  man,  said  to  the  jury  that  he 
himself  was  a  colored  man,  and  that  if  defendant  was  a  colored  man  the 
jury  would  convict  him  in  five  minutes  on  the  evidence,  the  error  (if  any) 
m  permitting  such  remark  to  the  jury  was  cured  by  a  caution  by  the 
Court  in  its  charge  to  the  jury  not  to  be  influenced  by  the  remarks  com- 
plained of.     State  V.  Hill,  114  N.  C,  780. 

It  is*not  improper  for  counsel,  in  rehearsing  the  testimony  to  the  jury, 
to  use  the  stenographic  notes  when  they  are  read  as  aids  to  his  memory 
and  are  according  to  his  recollection.  Gwaltney  v.  Timber  Company, 
115  N.  C,  580. 

Page  36S.    Another  term  held  while  jury  are  deliberaUag.  — ^The  fact 

that  while  the  jury  were  considering  their  verdict  in  a  case,  the  trial  of 
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which  was  begun  on  Wednesday  of  the  last  week  of  a  special  term,  the 
Judge  opened  and  conducted  the  regular  term  of  Court  at  the  same 
place,  continuing  the  special  term  to  receive  the  verdict  of  the  jury,  did 
not  prejudice  the  rights  of  the  parties.     Bank  v.  Gilmer,  ii6  N.  C. 

Sec.  400,  page  360.  Term  of  Court. —Section  22  of  Article  4  of  the 
Constitution,  requiring  the  Courts  to  be  always  open,  must  be  constmed 
in  connection  with  Section  11  of  the  same  article,  and  does  not  apply  to 
the  terms  of  Courts  and  matters  connected  therewith.  Delafield  v.  Con* 
struction  Co.,  115  N.  C,  21. 

Sec,  403 f  page  368.  After  the  Judge  leaves  the  bench. —There  can  be 
no  session  of  a  Court  without  a  Jud^e;  hence,  when  the  Judge  leaves  the 
bench  for  the  term,  although  no  notice  is  given  of  the  final  adjournment, 
or  it  is  ordered  to  expire  by  limitation,  the  term  ends  and  the  Judge  can- 
not hear  any  matters  out  of  the  courthouse,  except  by  consent,  unless  it 
is  *' chambers"  business.  Delafield  v.  Construction  Co.,  115  N.  C,  21; 
Foley  V.  Blank,  92  N.  C,  476;  Branch  v.  Walker,  92  N.  C,  87. 

Sec.  404 f  page  309.  Disqaallfication  of  regnlar  Juror. — ^To  disqualify 
a  juror  of  the  regular  panel  for  non-payment  of  taxes,  it  must  appear 
that  there  was  failure  to  pay  the  taxes  for  the  fiscal  year  preceding^  the 
annual  revision  of  the  jury  list,  at  which  such  juror  was  drawn.  State  v. 
Davis,  109  N.  C,  780. 

Sec.  405 f  page  371.  Bisquallflcation  of  tales  Juror. — ^A  tales  juror 
must  have  the  same  qualification  as  a  regular  juror,  with  the  additional 
one  of  being  a  freeholder.     State  v.  Sherman,  115  N.  C,  773. 

Page  371.    Begular  and  tales  Jurors.— Under  section  1722  of  The 

Code,  as  amended  by  chapter  559,  acts  of  1889,  the  County  Commission- 
ers were  required  on  the  first  Monday  in  September,  1892,  and  every 
four  years  thereafter,  to  put  on  the  jury  list  such  persons  only  as  had 
paid  their  taxes  for  the  preceding  year ;  hence,  a  tales  juror  called  on  a 
trial  in  April,  1894,  was  not  disqualified  because  he  had  not  paid  his  taxes 
for  the  year  1893.     State  v.  Sherman,  115  N.  C,  773. 

Page  372.    Special  venire. — The  practice  of  drawing  the  venire 

from  the  box  is  commended.  State  v.  Brogden,  11 1  N.  C,  656;  State  v. 
Whitson,  III  N.  C,  695. 

It  is  in  the  discretion  of  the  trial  Judge  to  order  a  8i)ecial  venire  in 
capital  cases  and  determine  its  number,  which  he  may  likewise  change 
by  another  order.     Stale  v.  Brogden,  iii  N.  C,  656. 

Sec.  406 f  page  372.  Hot  ground  of  challenge.— Objection  that  a 
juror  is  on  the  prosecution  bond  of  another  plaintiff  in  another  action, 
though  against  the  same  defendant  on  a  similar  cause  of  action,  is  prop- 
erly overruled.    Jenkins  v.  Railroad,  no  N.  C,  438. 

Page  372.  Challenge  permitted  by  Court.— The  Court,  in  its  discre- 
tion, may  permit  a  juror  to  be  challenged  after  he  has  been  passed  to  the 
opposite  party.  State  v.  Green,  95  N.  C,  611 ;  State  v.  Adair,  66  N.  C, 
298 ;  State  v.  Jones,  80  N.  C,  415 ;  State  v.  Boon,  80  N.  C,  461  ;  State 
v.  Vestal,  82  N.  C,  563  ;  State  v.  Vann,  82  N.  C,  631 ;  State  v.  Cuning- 
ham,  72  N.  C,  469 ;  State  v.  Fuller,  114  N.  C,  904. 

Page  372.    Excusing  Juror.— The  trial  Judge  has  authority,  in 

the  exercise  of  a  sound  discretion,  to  excuse  a  juror  at  his  own  request^ 
as  a  favor  to  him,  and  before  he  has  been  accepted  as  one  of  the  paneL 
State  V.  Barber,  113  N.  C,  711. 


SUPPLEMENT  TO  CLARK'S  CX>DE.  63 

8ee^  408,  page  373*  Practice  on  retium  of  special  yercllot.~It  is  not 
necessary  to  enter  a  formal  verdict  in  accordance  with  the  opinion  of 
the  Court  on  a  special  verdict  rendered  by  the  jury.  State  v.  Spray,  113 
N.  C,  686. 

A  special  verdict  in  which,  after  setting  out  the  facts,  the  Jury  say  : 
"  If  upon  these  facts  the  Court  be  of  the  opinion  that  the  defendant  is 
guilty,  the  jury  so  find,  otherwise  not  guilty,"  is  sufficient  as  following 
approved  precedents,     State  v.  Gillikin,  114  N.  C,  832. 

Sec,  409*  page  374,  Papers  handed  to  Jnry. — There  was  no  error  in 
refusing  to  allow  the  jury  to  inspect  the  original  writing.  "Evidence 
should  be  offered  to  their  ears,  not  to  their  eyes.''  Shelton  v.  Reynolds, 
III  N.  C,  525. 

NoTS. — But  the  written  instructions  of  the  Judge  may  be  handed  to 
jury.     Acts  1885,  chapter  137,  Clark's  Code  (2d  Edition),  page  396. 

Page  375.    Separation  of  jnry. — Where  the  jury  found  an  issue 

and  then  separated,  and  the  Judge  found  as  a  fact  that  they  had  not 
been  influenced  by  what  had  been  said  to  them  after  their  separation, 
it  was  not  error  to  permit  them  to  re-assemble  and  put  their  findings  in 
writing.  Luttrell  v.  Martin,  112  N.  C,  594;  Petty  v.  Rousseau,  94  N. 
C,  555  ;  State  v.  Shelly,  98  N.  C,  673. 

Page  375.    Permission  to  view  the  premises. — The  granting  or 

refusal  of  an  application  for  the  jury  to  view  the  premises  which  are  the 
subject  of  injury  or  accident,  lies  within  the  sound  discretion  of  the 
Judge.    Jenkins  v.  Railroad,  no  N.  C,  43S- 

Page  37  S.    Conduct  of  Jnry. — It  is  not  competent  to  impeach  the 

verdict  of  a  jury  for  misconduct  by  evidence  proceeding  from  the  mem- 
bers of  the  body.    Stale  v.  Best,  in  N.  C,  638. 

Where  a  jury  purchased  whiskey,  and  '*some  of  them  were  under  its 
influence "  while  deliberating  on  their  verdict,  a  new  trial  will  be 
grante'l.    State  v.  Jenkins,  116  N.  C. 

Page  375*    Informality  in  verdict. —Although   the  verdict  of  a 

jury  should  be  set  aside  where  it  is  so  inconsistent  in  its  responses  to  the 
issues,  or  with  the  pleadings,  that  the  Court  cannot  determine  what 
judgment  should  be  rendered  in  favor  of  a  given  party,  or  which  of  the 
parties  is  entitled  to  judgment,  yet,  mere  informality  will  not  vitiate  a 
verdict,  and  it  should  not  be  set  aside  when  the  two  findings  will  sup- 
port precisely  the  same  Judgment  in  favor  of  the  same  party,  and  where 
no  injustice  will  result  u'om  an  adjudication  upon  the  substance  or  gen- 
eral purport  of  the  verdict.  McCaskill  v.  Currie,  113  N.  C,  313;  Haw- 
kins V.  House,  65  N.  C,  614  ;  McMahon  v.  Miller,  82  N.  C,  317;  Walker 
V.  Mebane,  90  N.  C,  259  ;  McMillan  v.  Baxley,  112  N.  C,  579. 

It  was  error  in  the  Court  to  disregard  the  adverse  finding  upon  the  issue 
in  respect  to  the  ownership,  and  render  judgment  for  the  plaintiff.  It 
being  uncertain,  from  the  other  issues,  whether  the  amount  awarded 
defendant  was  in  excess  or  diminution  of  the  amount  found  due  on  the 
purchase-money,  the  verdict  should  be  set  aside  and  a  new  trial  granted. 
Komegay  v.  Kornegay,  109  N.  C,  188. 

In  answer  to  an  issue,  ''  Is  P,  the  owner  of  the  property  described  in 
the  pleadings,  or  any  part  thereof?  If  so,  what  part  r '  the  jury  responded 
<*Yes'*:  //W^,  that  the  response  was  sufficiently  intelligible,  and  was 
properly  construed  to  mean  that  P.  was  the  owner  of  all  the  property. 
Kelly  v.  Fleming,  113  N.  C,,  134. 
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See.  412  {!),  page  379.  3u6gmeaU  to  be  tigaed.— ^S^  }  288  and 
cases  cited  in  Code  (2d  Edition),  and  Supplement. 

See.  412  (2)9  puge  380.  Exception  to  iBBneB.~It  is  too  late  after 
verdict  to  except  to  failure  to  submit  issues  tendered,  and  to  issues 
actually  submitted.  Cotton  Mills  v.  Abemathj,  1 15  N.  C.,  402  ;  Carr  v. 
Alexander,  112  N.  C,  783. 

Page  381.    Exception  that  there  ie  no  eyidence  siii&oient  to  go  to  tha 

Jury. — It  is  too  late,  afler  verdict,  to  raise  the  point  that  there  was  not 
evidence  sufficient  to  go  to  the  jury,  for  treated  as  an  omission  to  charge, 
it  is  not  grround  for  exception,  in  the  absence  of  a  prayer  for  instruction, 
and  treated  otherwise  than  as  an  omission,  it  is  waived  when  not  taken 
at  the  time.  State  v.  Kiger,  115  N.  C,  746;  State  v.  Keath,  83  N.  C, 
626;  Watson  V.  Sugg,  loi  N.  C,  188;  State  v.  Brady,  104  N.  C,  737; 
Battle  V.  Mayo,  102  N.  C,  413,  438;  McMillan  v.  Gambill,  106  N.  C,  359; 
Lawrence  v.  Hester,  93  N.  C,  79;  State  v.  Glisson,  93  N.  C,  506;  State 
V.  Jones,  69  N.  C,  16;  Cotton  Mills  v.  Cotton  Mills,  115  N.  C.,  475,  485; 
State  V.  Varner,  115  N.  C,  744;  State  v.  Hart,  116  N.  C;  Fagg  v.  Loan 
Association,  113  N.  C,  364. 

JPage  381.    Exception  to  inadvertence  by  the  Judge. — ^Tbat  the 

Judge,  during  the  progress  of  the  trial,  made  a  memorandum  in  small 
letters  and  figures  on  the  paper  containing  the  issaes,  which  corre- 
sponded with  the  answer  given  by  the  jury  to  that  issue,  which  he  inad- 
vertently omitted  to  erase  before  handing  the  paper  to  the  jnry,  cannot 
be  first  excepted  to  in  the  appellant's  case  on  appeal,  where,  upon  dis- 
covering the  memorandum,  the  jury  informed  the  Court  that  they  had 
given  the  matter  no  consideration,  and  the  Court  was  not  requested  to 
set  aside  the  verdict  for  that  reason.     Posey  v.  Patton,  109  N.  C,  455. 

Sec.  412  {3)9  page  382.  Exception  to  the  charge  cannot  be  made  ftr 
first  time  in  the  Supreme  Conrt.  —Exceptions  to  the  refusal  of  the  Court  to 
grrant  a  prayer  for  instructions,  or  in  granting  a  prayer,  or  to  instruc- 
tions generally,  cannot  be  taken  for  the  first  time  in  the  Supreme  Court. 
Preferably,  they  should  be  made  on  a  motion  for  a  new  trial,  but  it  is  suf- 
ficient if  they  are  assigned  in  the  statement  of  the  case  on  appeal.  Lee 
V.  Williams,  iii  N.  C,  200;  Hooks  v.  Houston,  109  N.  C,  623;  State  ▼. 
Frizell,  III  N.  C,  722. 

Page  382.  Omission  to  charge. — The  omission  to  give  an  instruc- 
tion to  a  jury  is  not  ground  for  an  exception  in  the  absence  of  a  request 
to  so  instruct.     State  v.  Varner,  115  N.  C,  744. 

Page  382.  Exceptions  must  be  specific.— An  unpointed  ''broad- 
side challenge  '*  to  the  charge,  not  specifying  the  particular  errors  com- 
plained of,  will  not  be  regarded.  Hinson  v.  Powell,  109  N.  C.,  534  ; 
Hopkins  v.  Bowers,  11 1  N.  C,  175;  Shober  v.  Wheeler,  113  N.  C,  370  ; 
State  V.  Varner,  115  N.  C,  744;  State  v.  Page,  116  N.  C 

Page  383.    Exceptions  to  charge  may  be  made  ibr  flnt  time  im  ap- 

peUaat's  case  on  appeal. — It  is  not  required  that  an  exception  to  the  charge 
shall  be  specifically  noted  at  the  time,  but  it  is  the  duty  of  the  appellant 
to  make  specific  assignment  of  error  in  the  charge  in  the  case  on  appeaL 
Hinson  v.  Powell,  109  N.  C,  534;  Lee  v.  Williams,  112  N.  C,  510;  State 
V.  Varner^  115  N.  C,  744;  Blackburn  v.  Ins.  Co.,  116  N.  C 

Page  383.    Exceptions  to  charge  after  ^  case  settisd." — Bzceptknis 

to  the  Judge's  charge,  filed  in  the  Clerk's  office  after  the  settlement  of 
the  case  on  appeal,  are  not  properly  a  part  of  the  transcript  on  appeal 
and  should  not  be  sent  up.    Hemphill  v.  Morrison,  iia  K.  C.»  757. 
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See.  412  (4U  page  S8S.  XiAwd  of  now  trial.--Tfae  appellant  ahoald 
ezcq>t  to  the  refusal  of  the  Judge  to  grant  a  new  trial  in  order  to  have 
his  decision  reviewed.    Grant  v.  Grant.  109  N.  C,  710. 

^age  383,    Partial  now  trial  —When  a  venire  de  novo  is  awarded 

hy  the  Supreme  Court,  the  cause  goes  back  for  trial  upon  the  whole 
case  (unless  restricted  to  specific  issues),  as  if  no  former  trial  had  taken 
place.     Beville,  v.  Cox,  109  N.  C,  265. 

Where  there  has  been  error  by  the  Court  below  in  respect  to  some 
issues,  but  which  does  not  affect  the  others,  the  Supreme  Court  will  direct 
a  new  trial  only  on  the  issues  as  to  which  there  was  error.  Jones  v, 
Coffey,  109  N.  C,  515;  Tyiett  v.  R.  R.,  115  N.  C,  663, 

Page  384.  ^  oonseat,  Jadgmont  set  aside  after  term. — Notwith- 
standing this  sub-section  requires  a  motion  to  set  aside  a  verdict,  on  the 
ground  of  excessive  damages  assessed  thereby,  to  be  heard  at  the  same 
term  of  Court  at  which  the  trial  is  had,  yet,  by  agreement  of  counsel,  a 
motion  made  at  the  trial  term  may  be  heard  and  determined  by  the  same 
Judge  at  a  subsequent  time.     Myers  v.  Stafford,  114  N.  C,  231. 

Page  384.    Affldavlts  not  considered. — Where  the  facts  are  not 

found  by  the  trial  Judge  and  spread  upon  the  record,  affidavits  of  grounds 
for  a  new  trial  cannot  be  considered  on  appeal  in  reviewing  the  refusal 
of  the  motion.     State  v.  DeGraff,  113  N.  C,  690. 

Page  385.  Hewly  discovored  testimony. — It  is  the  settled  practice 

that  pending  an  appeal  to  the  Supreme  Court,  a  motion  for  a  new  trial 
upon  newly  discovered  testimony  must  be  made  in  that  Court;  and  before 
the  Act  of  1887,  chapter  192,  concerning  appeals,  such  motion  must  have 
been  made  in  the  Supreme  Court,  even  after  final  decree  therein.  Black 
v.  Black  III  N.  C,  300. 

The  granting  of  a  new  trial  upon  newly  discovered  testimony  is,  in  the 
absence  of  gross  abuse,  within  the  discretion  of  the  trial  Judge,  and  a 
refusal  to  exercise  such  discretion  is  not  reviewable  upon  appeal.  Such 
discretion  will  not  be  exercised  where  the  new  testimony  is  merely 
cumulative  or  only  tends  to  contradict  or  discredit  the  opposing  wit- 
ness.    State  V.  DeGraff,  113  N.  C,  690. 

Page  385.    Be-instatement  of  Judgment. — Where,  in  the  trial  of 

an  action,  the  verdict  of  a  jury  was  set  aside  by  consent,  it  was  error  to 
re-instate  the  verdict  despite  the  objection  of  one  of  the  parties,  it  not 
appearing  affirmatively  that  the  first  order  was  procured  by  fraud.  Deaver 
V.  Jones,  114  N.  C,  650. 

Sec.  4 13 f  page  386.  What  is  expression  of  opinion.— It  was  prejudi- 
cial to  defendant  for  the  Court  to  tell  the  jury  that  he  knew  of  no  direct 
testimony  tending  to  show  plaintiff's  knowledge  of  the  character  of 
machinery  used  by  which  he  was  injured,  and  of  his  consent  to  its  use, 
when  it  was  in  evidence  that  plaintiff  was  present  and  saw  the  pole  used, 
and  the  manner  of  its  use;  and  the  error  was  not  cured  by  leaving  it  to 
the  jury  to  say  what  were  the  facts  after  having  called  their  attention  to 
the  contention  of  the  defendant's  counsel  in  regard  to  these  facts. 
Young  V.  Construction  Company,  109  N.  C,  618. 

In  a  charge  reciting  that  certain  facts  raised  a  suspicion  as  to  plaintiff's 
ownership  of  the  coupons  sued  on,  a  statement  that  "plaintiff  claims" 
he  has  rebutted  such  suspicion  "  by  showing  when  ana  from  whom  he 
got  some  of  them,  and  that  he  owed  none  of  the  taxes  for  the  years  he 
received  the  coupons,"  is  erroneous,  as  invading  the  province  of  the  jury. 
Threadgill  v.  Commissioners  of  Anson  County,     no  N.  C. 
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Plain tifif  having  made  out  9i  prima  fcLcie  case  of  negligence,  whether  it 
is  rebutted  by  the  defendant's  evidence  is  for  the  jury,  and  an  instrac- 
tion  that  *'upon  all  the  evidence,  if  believed,  plaintiff  is  not  entitled  to 
recover,'*  violates  this  section.    Sherrill  v.  Western  Union  Tel.  Co.,  ii6 

N.  C. 

JPage  386*    Conflicting  ovidenee. — When  the  evidence  upon  an 

issue  is  conflicting,  it  is  error  in  the  Court  to  direct  the  jur^  to  return  a 
verdict  for  one  of  the  parties— the  jury  alone  being  the  jud^e  of  the 
weight  of  the  evidence.  Buff  kin  v.  Kasou,  no  N.  C,  264;  Hams  v.  Car- 
rington,  115  N.  C,  187. 

Where  there  is  a  direct  conflict  between  the  witnesses  of  each  side  as 
to  a  material  fact,  it  is  not  error  to  instruct  the  jury  that  if  they  believed 
the  witnesses  for  the  plaintiff  they  should  find  for  him,  but  if,  on  the 
other  hand,  they  believed  the  defendant's  witnesses,  they  should  find 
for  him.     Gregg  v.  Mallett,  rii  N.  C,  74. 

Bage  389,    Directing  a  verdict.— Where  the  stockholder  of  an 

insolvent  corporation,  in  an  action  against  him  by  the  corporate  credi- 
tors, admittea  the  amount  of  his  subscription,  and  that  it  was  unpaid, 
and  introduced  no  further  evidence,  it  was  proper  to  direct  a  verdict  for 
plaintiffs.     Harmon  v.  Hunt,  116  N.  C. 

Where  the  cause  of  action  set  forth  in  the  complaint  was  not  sustained, 
and  the  plaintiff  did  not  ask  to  be  allowed  to  amend,  the  intimation  of 
the  trial  Judge  that  the  plaintiff  could  not  recover  is  correct.  Hunt  ▼. 
Vanderbilt,  115  N.  C,  559. 

Where  there  is  no  sufficient  evidence  to  permit  a  case  to  go  to  the  jory, 
the  trial  Judge  may  so  rule,  and  withdraw  the  case  from  the  jury ;  but  if 
the  evidence  is  merely  weak,  and  such  as  might  not  induce  the  Judge,  if 
a  juror,  to  convict,  he  has  no  authority  so  to  withdraw  the  case.  State 
V.  Kiger,  115  N.  C,  746. 

Questions  of  intent  and  knowledge  are  for  the  jury,  and  it  was  error 
for  the  Court  to  charge  them  to  find  for  the  plaintin  where  there  was 
evidence  upon  which  they  might  have  found  otherwise.  Haynes  v. 
Rogers,  11 1  N.  C,  228.  Or  when  different  inferences  may  be  drawn  from 
uncontradicted  evidence,  as  affidavits  and  exhibits.  Machine  Company 
V.  Lumber  Company,  109  N.  C,  576. 

Where,  in  the  trial  of  an  action,  the  testimony  of  the  plaintiff,  who 
was  the  only  witness  to  the  material  issue,  is  of  doubtful  import  and 
susceptible  of  two  constructions,  it  is  error  to  instruct  the  juxy  that  if 
they  believe  the  witness,  he  is  entitled  to  recover.  Curtis  v.  Lumber 
Company,  113  N.  C,  417. 

The  Court  cannot  direct  a  verdict  in  a  criminal  case,  even  when  the 
evidence  for  the  State  is  uncontradicted,  for  the  plea  of  *'not  guilty" 
disputes  its  credibility,  and  there  is  the  presumption  of  innocence  whidi 
can  only  be  overcome  by  the  verdict  of  the  jury.  State  v.  Riley,  113 
N.  C,  648;  State  v.  Winchester,  113  N.  C,  641. 

JPage  389,    Expression  of  opinion,  when  warranted.  — An  instruction 

to  the  jury  that  the  circumstances  recited  were  a  strong  badge  of  fraud 
was  not  warranted.  It  is  only  where  the  law  gives  to  testimony  an  arti- 
ficial weight  that  the  Judge  is  at  liberty  to  express  an  opinion  upon  its 
weight.     Bonner  v.  Hodges,  11  N.  C,  66. 

JPage  389.    Semark  of  by-itander. — During  the  argument  of  a 

motion  for  continuance  of  a  case,  in  the  presence,  but  prior  to  the  impan- 
eling, of  the  jury,  a  by-stander  remarked  in  open  court  that  the  pris- 
oner's wife  said  she  would  not  come  to  the  trial  because  she  would  only 
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help  get  her  husband  in  jail :  Held^  that  this  was  not  ground  for  excep- 
tion, as  it  did  not  occur  on  the  trial,  and,  if  it  had,  the  remark  was  not 
admitted  as  evidence,  and,  being  an  unsworn  statement,  it  could  not 
have  been  deemed  to  bias  the  jury  against  the  sworn  testimony  placed 
before  them.    State  v.  Jackson,  112  N.  C,  852. 

^age  389.    Correotlag  error  during  the  triaL — ^That  the  Judge 

spoke  of  bastardy  proceeding  as  an  indictment,  did  not  prejudice  the 
defendant  when  it  was  corrected  in  the  charge.  State  v.  Williams,  109 
N.  C,  846. 

[NoTB. — It  has  since  been  held  a  criminal  proceeding.  State  v.  Bur- 
ton, 113  N.  C,  655. J 

Page  390.    Lisaaity. — Insanity,  as  affecting  the  running  of  the 

statute  of  limitations,  is  a  question  for  the  jury ;  and  where  the  testi- 
mony as  to  the  fact,  while  not  directly  disputed,  was  capable  of  more 
than  one  construction,  it  was  not  proper  to  withdraw  it  from  the  jury. 
Asbury  v.  Fair,  iii  N.  C,  251. 

I^age  390,     Hegllgonce  and  contributory  negligence. — Since  the 

statute  (Chapter  33,  Acts  of  1887)  requires  that  contributory  negligence, 
if  relied  upon  as  a  defence,  shall  be  set  up  in  the  answer  and  proved  on 
the  trial,  there  can  be  no  presumption  of  contributory  negligence,  and 
it  is  error  in  the  Judge  to  charge  that  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  she  was  not  herself  guilty  of  negligence,  though 
the  defendant  offered  no  testimony.    Jordan  v.  Asheville,  112  N.  C,  743. 

Where,  upon  an  issue  as  to  whether  an  injury  complained  of  was  caused 
by  the  negligence  of  the  defendant,  the  plaintiff  made  a  prima /acie  caBc^ 
the  Judge  ought  to  have  instructed  the  jury  to  find  the  issue  in  her 
favor  if  they  believed  her  testimony,  and  it  was  error  to  blend  his 
instructions  on  that  issue  with  those  on  an  issue  relating  to  contributory 
negligence.  Jordan  v.  Asheville,  112  N.  C,  743;  Whitford  v.  Newbem, 
III  N.  C,  273. 

I^age  390*    Wittkowsky  v.  Wasson  should  have  been  cited  as 

71  N.  C,  451. 


Tage  390.    When  negligence  question  of  law.— What  is  negligence 

is  a  question  of  law  for  the  Court  when  the  facts  are  ascertained ;  and 
when  the  evidence  is  conflicting,  the  Court  should  instruct  the  jury  that 
it  is  or  is  not  negligence,  accordingly  as  they  might  find  the  facts  to 
exist    Knight  v.  Railroad,  no  N.  C,  58. 

■I*4ige  393.    Singling  out  one  aspect  of  the  proof. — When  the  plead- 


ings and  proofs  develop  several  aspects  of  the  case  upon  which  the  right 
to  recover  depends,  it  is  error  to  single  out  one  and  to  charge  the  jury 
particularly  in  respect  thereto,  and  give  only  general  instructions  as  to 
the  others,  especially  where  special  pertinent  instructions  have  been 
requested.     Knight  v.  Railroad,  no  N.  C,  58. 

Tage  393.    Conflicttng  instructions.— When  the  Court  below  in 

instructing^  the  jury,  states  a  correct  proposition  upon  a  certain  point  of 
law,  and  then  upon  the  same  point  in  another  part  of  the  charge,  states 
a  proposition  which  is  incorrect  or  defective,  a  new  trial  will  be  granted, 
as  the  jury  are  not  supposed  to  know  when  the  Judge  states  the  law  cor- 
rectly. Tillett  V.  Railroad  Company,  115  N.  C,  663;  Taylor  v.  Taylor, 
112  N.  C,  27. 

Page  393.    Recapitolation  of  contention  of  counsel. — It  is  not  error 

in  the  Court  to  recapitulate  fairly  such  contentions  of  counsel  as  illus- 
trated the  bearing  of  the  evidence  upon  the  issues.  Clark  v.  Railroad. 
109  N.  C,  431. 
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^a>geS94.    Immattrlal  erroit.— Where  plaintiff  was  entitled  to 

recover  on  any  view  of  the  evidence  an  erroneous  inatmction  in  hia  &vor 
is  harmless.  Kiser  v.  Combs,  114  N.  C,  640.  See  {  550  and  cases  cited 
**  Ifnfnateriality  of  Errar^*^  p.  586,  (2d  edition). 

^€ige  394.  Omission  to  charge. — ^The  Court  is  not  bound  to  charge 

upon  an  aspect  of  the  case  not  presented  in  the  evidence.  State  v. 
McKinney,  m  N.  C,  683;  State  v.  Hambright,  iii  N.  C,  707.  See 
i  412(3)  and  cases  cited,  p.  382  (2d  Ed). 

Page  395.    Throat  not  to  dlsohargo  jury. — Osborne  v.  Wilkes,  108 


N.  C,  651,  approved  by  Bank  v.  Gilmer,  116  N.  C. 

Sec*  414,  page  396,  If  asked  in  apt  timo. — ^The  Court  must  put  its 
charge,  as  to  the  law,  in  writing,  however  inconvenient,  if  the  request  is 
made  in  apt  time.  Jenkins  v.  Railroad,  no  N.  C,  438;  State  v.  Young, 
III  N.  C,  715;  State  v.  Adams,  115  N.  C,  775. 

■Page  396.     May  hand  instructions  to  jnry. — In  the  trial  of  an 


action  the  trial  Judge  may  hand  his  instructions,  in  writing,  to  the  jury, 
and  it  is  not  error,  after  they  have  retired,  to  send,  upon  their  request, 
a  written  memorandum  of  certain  dates  necessary  to  be  remembered  in 
order  to  enable  them  to  reach  a  conclusion.    State  v.  Cagle,  114  N.  C,  835. 


Sec*  41Sf  page  397*  Koqnost  to  change  must  be  made  in  writfng 
at  or  befbre  close  of  ovidenco. — Posey  v.  Patton,  109  N.  C,  455;  Merrell  v. 
Whitmore,  no  N.  C,  367;  Ward  v.  R.  R.,  112  N.  C,  168;  Luttrell  v. 
Martin,  112,  N.  C,  594;  Shober  v.  Wheeler,  113  N.  C,  370;  Marshall  v. 
Stine,  112  N.  C,  697;  Blackburn  v.  Pair,  109  N.  C,  465. 

Page  397 »  Instmctions  need  not  be  in  very  words  ssked. — It  is  suf- 
ficient if  they  are  given  in  substance.  Cornelius  v.  Browley,  109  N.  C, 
542;  Black  V.  Black,  no  N.  C,  398;  Whitford  v.  Newbem,  in  N.  C, 
273;  McMillan  v.  Baxley,  T12  N.  C,  578;  Alexander  v.  R.  R.,  112  N.  C, 
721;  Downs  V.  High  Point,  115  N.  C,  182;  Leaveringv.  Smith,  115  N.  C, 
386;  State  V.  Mills,  116  N.  C. 

■Page  39 S.    Instmctions  properly  refused. — An  instruction  which 


assumed,  as  proved,  certain  facts  upon  which  the  testimony  was  conflict* 
ing,  was  properly  refused.  McMillan  v.  Baxley,  112  N.  C,  578;  Mitchell 
V.  Bridgers,  113  N.  C,  63;  Kelly  v.  Fleming,  113  N,  C,  134. 

Under  the  practice  now  prevailing,  the  jury,  in  civil  actions,  does  not 
find  a  general  verdict,  but  responds  to  specific  issues  eliminated  from  the 
pleadings,  and,  hence,  it  is  uot  erroneous  to  deny  a  prayer  for  an  instruc- 
tion t^at,  upon  the  evidence,  a  party  is  not  entitled  to  recover.  Bottoms 
V.  Railroad,  109  N.  C,  72. 

■Page  398.     Exceptions  ibr  refasal  to  charge. — An  exception  for 


failure  to  give  an  instruction  requested  should  point  out  the  error  com- 
plained of,  and  if  it  involves  any  question  as  to  evidence  offered,  that 
evidence  should  be  set  out.     Coltrane  v.  Lamb,  109  N.  C,  210. 

Where  a  prayer  for  an  instruction  does  not  appear  in  the  record  an 
exception  to  the  refusal  of  the  Judge  to  give  it  will  not  be  considered 
on  appeal.     McMillan  v.  Baxley,  H2  N.  C,  578;  State  v.  Hart,  116  N.C 

Sec.  420,  page  406.  Arbitration  and  award. — If  it  appear  that  arbi- 
trators arbitrarily  refused  to  hear  any  material  evidence,  their  award 
should  be  set  aside.     Hurdle  v.  Stallings,  109  N.  C,  6. 

While  arbitrators  are  not  reqiured  to  find  facts  and  state  conclusions 
of  law,  and  are  not  bound  to  decide  correctly  the  matters  submitted,  yet 
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where  they  voluntarilj  extend  to  the  parties  to  the  controversy  an 
opportunity  to  have  their  conclusions  of  law  reviewed  by  the  Court,  the 

Practice  is  analogous  to  that  in  reference  under  The  Code;  and  the  party 
esiring  to  except  must  point  out  the  errors  complained  of  in  proper 
form  and  apt  time.     Smith  v.  Kron,  109  N.  C,  103. 

One  who  seeks  to  impeach  an  award  because  one  of  the  arbitrators 
was  interested  in  the  controversy,  which  fact  was  unknown  at  the  time 
of  his  selection,  must  make  his  objection  as  soon  as  he  discovers  the 
disqualifying  facts.     Pearson  v.  Barringer,  109  N.  C,  399. 

Evidence  aliunde  as  to  the  principle  upon  which  the  award  was  based 
is  not  competent;  and  the  award,  if  regular  on  its  face,  and  no  objection 
on  account  of  fraud,  mistake  or  irregularity  made,  should  be  affirmed. 
Wyatt  V.  Railroad,  110  N.  C,  245;  Herndon  v.  Ins.  Co.,  iioN.  C,  279. 

Though  the  parties  to  an  arbitration  agree  that  the  arbitrators  shall 
Ox.  their  own  compensation,  yet  upon  a  proper  suggestion  that  it  is 
extortionate  or  excessive,  it  becomes  the  duty  of  the  Judge  to  hear,  and, 
if  necessary,  to  pass  upon  the  question  thus  raised.  Kelly  v.  Railroad, 
no  N.  C,  431. 

Where,  a  surety  on  an  arbitration  bond,  guaranteed  in  a  certain  sum, 
that  one  of  the  parties  to  the  arbitration  would,  in  **  all  respects,  fairly 
and  fully  abide  by  the  award  to  be  made  by  the  arbitrator:"  Held,  that 
the  bond  was  not  simply  a  guaranty  that  his  principal  would  not  with- 
draw from  the  arbitration,  but  an  obligation  that  the  award  should  be  in 
all  respects  performed,  the  liability  of  the  surety  being  limited  to  the 
sum  named  in  the  bond.     Pass  v.  Critcher,  112  N.  C,  405. 

Where  a  referee  was  appointed  to  determine  all  matters  growing  out 
of  a  co-partnership,  and  by  the  same  order  was  required,  as  receiver  to 
sell  the  property,  collect  the  assets  and  pay  out  the  proceeds  according 
to  the  rights  of  the  parties  as  determined  by  himself  as  referee,  and  to 
report  his  action  to  the  next  term  of  the  Court,  to  be  entered  as  the 
judgment  of  the  Court,  and  such  order  was  by  consent  of  parties:  Held, 
that  such  order  was  a  reference  to  arbitration  instead  of  a  reference 
under  The  Code;  and  as  the  findings  of  facts  would  be  final,  under  the 
terms  of  the  order,  all  parties  were  entitled  to  notice  of  the  time  and 
place  of  hearing.     Grimes  v.  Brown,  113  N.  C,  154. 

While  an  arbitrator  in  a  submission,  under  a  rule  of  Court,  has  a 
limited  power  to  make  amendments,  it  does  not  extend  to  the  making 
of  new  parties,  and  when  such  are  made  without  the  consent  of  all  par- 
ties, the  award  will  be  set  aside.     Williams  v.  Justice,  113  N.  C,  502. 

When  the  failure  of  an  arbitration  is  evidently  due  to  the  unreasona- 
ble conduct  of  the  arbitrator  selected  by  one  of  the  parties  who  had 
notice  of  all  that  was  done  by  such  arbitrator,  the  agreement  for  arbi- 
tration may  be  considered  as  ended.     Braddy  v.  Ins.  Co.,  115  N.  C,  354. 

It  is  not  unreasonable  for  an  arbitrator,  acting  with  a  view  to  secure 
the  service  of  an  unprejudiced,  competent  and  honest  um{>ire,  to  insist 
that  only  the  names  of  persons  living  in  the  vicinage,  or  in  the  State, 
or  in  some  way  known  to  him,  at  least  by  reputation,  shall  be  tendered 
to  him  to  act  as  such.     Braddy  v.  Ins.  Co.,  115  N.  C,  354. 

The  use  of  the  words  "adjudge,"  ** determine,"  and  "award,**  by 
arbitrators,  in  their  award,  does  not  necessarily  carry  with  them  the 
idea  of  a  judgment  according  to  law,  so  as  to  enable  one  of  the  parties 
to  have  the  award  set  aside,  for  errors  of  law,  where  the  point  decided 
was  doubtful.     Patton  v.  Garrett,  1 16  N.  C. 

A  mistake  in  an  award,  arising  from  inadvertence  and  undue  haste  on 
the  part  of  the  arbitrators,  if  not  caused  by  the  fraud  of  either  party,  is 
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not  ground  for  setting  aside  the  award,  in  whole  or  in  part.  Patton  ▼. 
Garrett,  Ii6  N.  C. 

Sec.  421  (2),  page  409,  Befbrenoe  only  after  plea  in  bar  diapoead  nt — 
In  an  action  to  recover  land  brought  by  one  who  purchased  at  a  mort- 
gage sale  and  who,  the  defendant  claimed,  was  a  partner  of  the  mort- 
gagee and  knew  that  the  whole  amount  was  not  due,  as  claimed  by  the 
mortgagee,  a  reference  to  state  an  account  would  not  be  proper  until 
the  issues  as  to  the  partnership,  dona  fides  of  the  purchaser,  and  his 
knowledge  of  the  state  of  account  between  mortgagee  and  mortgagor 
could  be  determined.     McMillan  v.  Baxley,  ii2  N.  C,  578. 

Sec.  42 1  {S)f  page  410.  Order  of  ■nrvey. — The  surveyor  appointed 
by  the  Clerk  under  chapter  22,  Acts  1S93,  is  not  a  referee,  and  his  report 
should  not  contain  conclusions  of  law.  Duties  of  surveyor  under  tiie 
act  discussed.     Norwood  v.  Crawford,  114  N.  C,  513. 

Sec.  421  {4)9  page  410.  Sight  to  trial  by  jury.— Upon  the  coming 
in  of  the  report  of  the  referee  in  a  compulsory  reference,  a  jury  trial 
may  be  demanded  upon  such  issues  of  fact  as  are  raised  by  the  plead- 
ings and  designated  by  the  exceptions  to  the  report.  McDaniel  v.  Sccr- 
lock,  115  N.  C.,  296. 

When  an  action  is  referred  by  consent,  and,  upon  the  coming  in  of  the 
report,  the  order  of  reference  is  stricken  out,  without  objection,  and  at 
a  subsequent  term,  and  in  the  face  of  a  demand  for  a  jury  trial,  and 
despite  objections,  a  re-reference  is  made,  the  reference  thereupon  be- 
comes compulsory.     McDaniel  v.  Scurlock,  115  N.  C,  296. 

Sec.  422 f  page  411.  Powers  of  referee. — A  referee  has  power  to 
make  additional  parties.     Koonce  v.  Pelletier,  115  N.  C,  234. 

Page  411.    Referee's  report^— The  report  of  a  referee  that  certain 

property  sold  was  part  of  the  efifects  belon^ng  to  the  assigned  estate, 
and  was  duly  accounted  for  by  the  assignee,  is  too  uncertain,  not  stating 
the  amount  realized  from  such  property,  nor  how  it  was  accounted  for. 
Sharpe  v.  Eliason,  116  N.  C. 

Page  412.  Findiiigi  of  feet.— If  the  Judge  below  makes  no  spe- 
cific findings  of  fact,  it  will  be  presumed  that  he  adopted  the  referee's 
findings  of  fact.     McEwen  v.  Loucheim,  115  N.  C,  348. 

A  referee^s  findings  of  fact  under  a  consent  reference  will  not  be 
reviewed  except  upon  the  ground,  if  taken  in  apt  time,  that  there  is  no 
testimony  to  support  them.  Cotton  Mills  v.  Cotton  Mills,  iii;  N.  C,  476; 
McEwen  v.  Loucheim,  115  N.  C,  348. 

Pctge  4  IS.    Order  to  recommit. — Exceptions  to  an  unsatisfactory 

report  of  a  referee  will  be  disregarded  and  the  Court  below  directed  to 
recommit  with  instructions  to  restate  the  account  in  accordance  with 
the  opinion  of  the  Supreme  Court    Gore  v.  Lewis,  109  N.  C,  539. 

The  fact  that  a  referee  failed  to  find  certain  facts  is  not  ground  for  an 
exception,  but  is  ground  for  a  motion  to  recommit  with  instructions^ 
Tilley  v.  Bivens,  no  N.  C,  343. 

Where,  on  appeal,  the  case  is  remanded  with  an  order  that  the  referee 
modify  his  report  in  certain  particulars,  so  as  to  conform  to  the  rulings 
of  the  Court,  the  referee's  duties  are  purely  those  of  an  accountant,  and 
may  be  performed  without  notice  to  the  parties  to  the  action.  Gay  ▼. 
Grant,  116  N.  C. 

Page  41S.    Exceptions  to  report.  —An  exception  should  point  out 

the  error  complained  of.  A  mere  "  objection  **  is  not  a  compliance  with 
the  statute  or  the  rules  of  Court  in  that  respect    Tilley  v.  Bivens,  no 

N.  C,  343. 
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Page  415m    Arbitration  and  award. — When  either  party  to  an 

arbitration  acts  in  bad  faith  in  order  to  defeat  its  real  object,  the  other 
is  absolved  from  daty  with  regard  to  it.  Braddy  v.  Insurance  Company, 
115  N.  C,  354.     See  8420. 

Sec*  423,  page  418.  Duty  of  Judge.  —It  is  the  duty  of  the  trial  Court 
to  review  and  pass  upon  all  the  exceptions  to  the  report  of  the  referee, 
whether  to  the  conclusions  of  law  or  findin^^s  of  fact,  and  set  aside, 
modify  or  confirm  them,  according  to  his  judgment  His  conclusions 
upon  the  exceptions  to  matters  of  law  are  reviewable,  but  those  upon 
the  facts  kre  nut.     Miller  v.  Groome,  109  N.  C,  148. 

Page  419.    Exceptions,  when  to  be  filed. — When  the  report  of  a 

referee  was  filed  and  confirmed  at  the  November  term,  and  at  the  next 
May  term  the  Court  refused  to  recommit  upon  motion  and  exception 
made  at  that  term,  such  ruling  was  not  reviewable  in  the  Supreme  Court. 
Johnson  v.  Loftin,  in  N.  C,  319. 

Sec,  424  {l)f  pttge  420*  Judgment  in  attachment  against  non-resi- 
dent.— Where  the  euiorcement  of  a  debt  or  other  liability  is  sought  by 
subjecting  property  of  a  non-resident,  the  jurisdiction  is  based  upon  the 
seizure  of  the  property,  and  only  extends  to  the  property  attached,  and 
no  personal  judgment  can  be  rendered  against  the  defendant,  not  even 
for  the  costs,  or  affecting  other  property  within  the  State.  Long  v.  In- 
surance Co.,  114  N.  C,  466. 

-Page  420.    If  &ct8  in  dispute. — It  is  error  to  give  a  judgment 


predicated  upon  disputed  facts  not  found  by  the  jury.  Spencer  v.  Bell, 
109  N.  C,  39. 

Page  420.    Judgment  on  mechanic's  lien. — A  judgment  to  enforce 

a  mechanic's  lien  upon  specific  property  for  its  satisfaction  must  contain 
a  general  description  of  such  property,  and  an  execution  thereon  must 
direct  that  such  property  shall  first  be  sold  to  satisfy  the  judgment 
McMillan  v.  Williams,  109  N.  C,  252. 

• 

Sec  424  {4u  page  423.  If  no  pleadings  filed.— Where  the  matter 
has  pended  seven  years,  during  which  time  there  has  been  numerous 
orders,  references  and  reports,  two  judgments  and  appekls,  an  exception 
to  the  final  judgment  on  the  ground  that  there  are  no  pleadings  in  the 
cause  will  not  be  entertained,  nor  is  it  necessary  in  such  case  that  plead- 
ings be  filed  in  this  Court  nunc  pro  tunc,  McLean  v.  Breece,  113  N.  C, 
390;  Stancil  v.  Gay,  92  N.  C,  455.    Seei^2^. 

Page  423,  Befusal  to  set  aside  judgment.  — While  there  was  irregu- 
larity in  the  failure  to  report  and  confirm  the  sale  of  the  reversion  (sub- 
ject to  dower),  and  the  heirs-at-law  should  have  been  made  parties  to  the 
subsequent  proceeding  to  amend  and  confirm,  yet  the  Court,  under  the 
circumstances,  did  not  commit  error  in  refusing  to  set  aside  the  sale. 
Adams  v.  Howard,  no  N.  C,  15. 

Page  423.    Irregular  judgment  validated. — A  motion  to  set  aside 

an  irregular  judgment  confirming  the  sale  of  land  in  foreclosure  pro- 
ceedings will  not  be  allowed  where  there  is  nothing  to  indicate  that  the 
parlies  have  been  or  may  be  prejudiced  thereby.  Everett  v.  Reynolds, 
114  N.  C,  367. 

After  thirty  years,  the  recital  in  a  decree  of  Court  that  service  had 
been  made  on  all  the  parties  to  the  action,  some  of  whom  were  minors, 
will  be  presumed  true  on  collateral  attack,  it  appearing  that  the  guardian 
ad  litem  of  the  minors  was  Clerk  of  Court,  and  that  rights  of  third  par- 
ties have  intervened.     Sledge  v.  Elliott,  116  N.  C. 
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Page  423m    Entered  in  Tfteation. — By  consent,  judgment  may  be 

entered  in  vacation.    McDowell  v.  McDowell,  93  N.  C.»  327. 

Page  425.    Against  a  dead  man. — A  judgment  against  a  party 

then  dead  is  irregular,  and  may  be  set  aside  within  any  reasonable  time, 
npon  the  motion  of  a  person  who  has  acquired  the  interest  of  sach 
deceased  party  since  the  action  commenced,  although  such  person  was 
not  a  party  to  the  suit     Taylor  v.  Gooch,  no  N.  C,  387. 

Page  426*    AlternatiYe  and  conditional  judgment. — A  judgment 

permitting  defendant  to  verify  his  answer  upon  condition  that  if  the 
ruling  of  the  Court  pves  plaintiff  judgment  for  want  of  a  properly  veri- 
fiied  answer  is  sustained,  defendant  will  submit  to  a  judgment  in  a  cer- 
tain sum,  is  invalid.  Hinton  v.  Life  Ins.  Co.,  116  N.  C.;  Hopkins  ▼. 
Bowers,  in  N.  C,  175. 

Where  the  Court  is  vested  with  power  to  grant  an  administrator 
"license**  to  sell  real  estate  to  procure  assets,  an  order  granting  license 
to  sell  "if,  in  settlement  of  the  estate,  it  would  be  found  necessary."  is 
not  void  as  being  a  conditional  judgment,  or  as  attempting  to  vest  the 
administrator  with  judicial  power.    Sledge  v.  Elliott,  1 16  N.  C.    See  J  384. 

Page  42H.    Judgment  an  estoppel. — ^The  Clerk  of  the  Superior 

Court,  having  jurisdiction  of  proceedings  against  a  guardian  for  a  set- 
tlement, a  judgment  rendered  therein  is  an  estoppel  to  an  action  in  the 
Superior  Court  between  the  same  parties  and  upon  the  same  question, 
and  cannot  be  attacked  collaterally,  but  can  be  impeached  for  fraud  only 
by  a  direct  proceeding  for  that  purpose.  Donnelly  v.  Wilcox,  113  N. 
C,  408;  Collins  V.  Smith,  109  N.  C,  468. 

Sec,  425,  page  427.  If  no  allegation  in  complaint. — Recovery  can> 
not  be  had  against  one  when  there  is  no  allegation  against  him  in  the 
complaint.     Thorp  v.  Minor,  109  N.  C,  152. 

Page  427.  ITon  obstante  veredicto.— Judgment  nan  obstante  vere- 
dicto is  only  granted  when  the  answer  confesses  a  cause  of  action,  and 
the  matter  relied  on  in  avoidance  is  insufficient.  Cotton  Mills  v.  Aber> 
nathy,  115  N.'C,  403. 

Page  427.    Judgment  fbr  debt  befbre  disposal  of  ancillary  proceed* 

ings. — Although  not  altogether  orderly,  yet  it  is  not  error  to  render 
judgment  on  the  debt  claimed  in  the  main  action  before  the  trial  of 
issues  raised  in  proceedings  ancillary  thereto.  Allison  v.  Maddrey,  114 
N.  C,  421. 

Sec.  433,  page  433.  LUbility  of  Clerk.— Where,  by  consent  cf 
parties,  a  Judge  of  the  Superior  Court  signed  a  judgment  at  Chambers 
after  the  adjournment  of  Court,  leaving  blanks  for  the  insertion  of  the 
amount  of  costs  and  referee's  fee,  and  sent  the  same  to  the  Clerk  of  the 
Superior  Court,  directing  him  to  fill  up  the  blanks  and  file  the  judff- 
ment,  after  consulting  with  counsel  as  to  the  amount  of  the  referee's 
fee,  and  counsel  agreed  upon  the  fee  and  notified  the  Clerk  and  reqnested 
him  to  docket  the  judgment  at  once,  which  he  failed  to  do  prior  to  the 
probate  and  registration  of  a  deed  of  conveyance  of  all  his  propertv  by 
one  of  the  defendants  in  said  judgment:  fields  that  the  failure  0/  the 
Clerk,  under  the  circumstances,  to  docket  the  judgment  was  such  a 
breach  of  official  duty  as  to  render  the  sureties  on  his  official  bond  liable 
for  any  loss  resulting  to  plaintiff  therefrom.  Young  v.  Connelly,  iia 
N.  C,  646.  The  Clerk  is  also  liable  for  failure  to  index  the  judgment. 
Redmond  v.  Staton,  116  N.  C. 
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Page  433.    Statute  must  be  IbUowed. — ^To  constitute  a  lien,  a 

judgment  must  be  '*  docketed  "  in  the  manner  prescribed  by  The  Code, 
sees.  83,  433,  434,  and  one  of  the  indispensable  requirements  is  that  the 
record  shall  contain  an  index  and  cross-index  of  the  names  of  the  par- 
ties to  the  judgment  Dewey  v.  Sugg,  109  N.  C,  328;  Redmond  v. 
Staton,  116  N.  C. 

Sec  436 f  page  434.  Lien  of  docketed  jndgment. — Mnrchison  v.  Wil- 
liams, 71  N.  C.,  135,  followed  by  Mauney  v.  Holmes,  87  N.  C,  428. 

The  lien  created  by  docketing  a  judgment  does  not  vest  any  estate  in 
the  property  subject  to  it  in  the  judgment  creditor,  but  only  secures  to 
the  creditor  the  right  to  have  the  property  applied  to  the  satisfaction  of 
his  judgment,  and  such  lien  extends  only  to  such  estate,  legal  or  equi- 
table, as  may  be  sold  or  disposed  of  at  the  time  it  attaches.  Brnce  v. 
Nicholson,  109  N.  C,  202. 

Under  an  arrangement  between  mortgagor,  mortgagee  and  a  third 
party,  the  mortgagee  endorsed  upon  the  mortgage  a  release  of  seventy 
acres  of  the  mortgaged  land  sold  to  the  third  party,  and  upon  the  mort- 
gage note  a  receipt  of  a  certain  sum,  as  being  the  amount  received  from 
the  sale  of  said  land  to  the  third  party;  thereupon,  the  mortgagor  con- 
veyed the  seventy  &cres  of  land  to  the  third  party,  who  executed  his 
note,  secured  by  mortgage  thereon,  to  the  mortgagee  for  the  purchase 
price.  Subsequently  tne  first  mortgage  was  cancelled  of  record:  Held^ 
that  the  legal  title  did  not,  bv  these  transactions,  revest  for  an  instant 
even  in  the  mortgagor,  and  docketed  judgments  against  the  mortgagor 
acquired  no  lien  on  the  seventy  acres  of  land.  Johnston  v.  Lemond, 
109  N.  C,  643. 

Page  436.   Priority  of  lien.— Under  Acts  1885,  chapter  147,  sec.  i, 

providing  that  no  conveyance  of  land  shall  be  valid,  as  against  creditors 
or  purchasers  for  value,  but  from  the  re^^istration  thereof,  a  deed  of  trust 
is  of  no  validity  whatever,  as  against  a  judgment  creditor,  unless  regis- 
tered.    Bostic  V.  Young,  116  N.  C;  Gulley  v.  Thurston,  112  N.  C,  192. 

A  sale  of  land  under  an  execution  on  a  junior  judgment  passes  the 
title  to  the  purchaser  encumbered  with  the  lien  of  prior  docketed  judg- 
ments; but  where  the  sale  is  made  upon  execution  on  the  senior  judg- 
ment, the  title  passes  to  the  purchaser  unencumbered  ;  and  the  lien  of 
any  junior  docketed  judgments  is  transferred  to  the  fund  arising  from 
the  sale ;  and  it  is  the  duty  of  the  officer  making  the  sale  to  apply  it  to 
the  satisfaction  of  the  several  judgments  in  the  order  of  their  priority, 
whether  he  has  executions  in  his  hands  or  not.  Gambrill  v.  Wilcox, 
III  N.  C,  42. 

Page  436*    Foreign  judgment. — A  judgment  obtained  in  another 

State  against  the  sureties  on  the  bond  of  a  deceased  North  Carolina 
administrator  is,  in  an  action  in  the  latter  State  for  a  settlement  of  the 
estate,  binding  on  his  administrators  and  their  privies,  where  they  were 
present  resisting  the  recovery  against  them  and  the  sureties  of  their 
intestate,  as  principal  debtor.     Moore  v.  Smith,  1 16  N.  C. 

Page  438 •  Justice's  Judgment  docketed  in  Superior  Court.  — A  judg- 
ment of  a  Justice  of  the  Peace  not  docketed  within  a  year  from  the  date 
of  its  rendition  is  dormant,  and  its  lost  vitality  cannot  be  restored  by 
docketing  the  same  in  the  Superior  Court,  but  only  by  a  new  action 
upon  it.     Cowen  v.  Withrow,  114  N.  C,  558. 

Sec.  437 f  Page  443.  Suspension  of  execution. — Where  it  clearly 
appears  that  plaintiff  has  recovered  possession  of  a  tract  of  land  when 
it,  or  a  part  of  it,  was  in  actual  possession  of  a  person  not  a  party  to 
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the  action,  claiming  adversely  to  defendants  as  well  as  plaintiff,  the 
Court  has  the  power  to  suspend  the  issuance  of  the  writ  until,  in  an 
action,  the  plaintiff  should  be  adjudged  entitled  to  the  possession  as 
against  such  party  also.  Ferguson  v.  Wright,  115  N.  C.  568  ;  Judge  v. 
Houston,  34  N.  C,  !o8  ;  Springs  v.  Schenck,  99  N.  C,  551. 

Sec.  440 f  page  440.  Death  of  judgment  debtor.— A  motion  for  leave 
to  issue  execution  against  the  estate  of  a  deceased  person  cannot  be 
allowed.     Cowles  v.  Hall,  113  N.  C,  359. 

Sec.  441  y  page  448.  After  lapse  of  ten  years. — Where  a  judgment 
creditor  delays  issuing  execution  until  within  a  short  time  before  the 
expiration  of  the  lien  of  his  judgment  and  then  gives  notice  of  a  motion 
to  revive  and  for  leave  to  issne  execution,  and  the  motion  is  heard  and 
the  execution  issued  after  ten  years  from  the  date  of  the  judgment,  a 
purchaser  at  the  execution  sale  of  land  gets  no  title  as  against  one  who 
oona  fide  bought  the  land  during  the  ten  years.  Pipkin  v.  Adams,  114 
N.  C,  201. 

Sec.  441,  page  449.— Baltzer  v.  State,  104  N.  C,  265,  approved,  & 
C,  109  N.  C,  187. 

See.  445,  page  462.  Betnm  «< executed. "—The  word  "executed  " 
in  the  return  of  process  ejc  vi  termini  carries  with  it  the  idea  of  a  fall 
performance  of  all  that  the  law  requires ;  therefore,  a  return  on  a  sum* 
mons  ''executed  by  delivering  a  copy  to  J.  B.  and  wife  R.  Pecs  60 
cents,"  necessarily  implies  a  delivery  to  each  of  the  two.  Isley  v.  Boon, 
113  N.  C,  249;  McDonald  v.  Carson,  94  N.  C,  497. 

Sec.  440,  page  453.  Amendment  of  return  in  discretion  of  Judge. — 
An  officer  has  not,  "  as  a  matter  of  law,"  the  ri^ht  to  amend  his  retnm 
of  process  in  order  to  correct  an  error,  but  it  is  within  the  discretion 
of  the  presiding  Judge  to  permit  such  amendment  in  meritorious  cases. 
Campbell  v.  Smith,  115  N.  C,  498. 

Sec.  448(4),  p€ige  457*  Beoovery  of  real  estate.— It  is  the  duty  of 
one  who  recovers  judgment  for  possession  of  land  to  point  out  at  his 
peril  the  land  which  he  has  recovered.  Ferguson  v.  Wright,  115  N.  C, 
568;  Johnson  v.  Neville,  65  N.  C.  677;  Davis  v.  Higgins,  87  N.  C,  298. 

Page  457*    Writ  of  Assistance. —The  zvrit  of  Assistance  can  be 

issued  only  against  parties  or  persons  in  privity  with  parties  who  have 
been  concluded  by  a  decree,  and  yet  refuse,  after  notice,  to  let  purchaser 
at  judicial  sale  under  such  decree  into  possession.  Exum  v.  Baker,  115 
N.  C,  242. 

A  question  of  title  will  not  be  tried  on  an  application  for  the  writ  of 
Assistance  as  against  persons  in  possession  claiming  adversely  and  not 
bound  by  the  decree.     Exum  v.  Baker,  115  N.  C,  242. 

Sec,  449,  page  458.    Betum  must  be  made  during  the  session  of  tk* 

Court. — A  Sheriff  who  fails  to  make  return  of  process  before  the  adjourn- 
ment of  the  Court  to  which  it  is  returnable,  is  liable  to  the  penalty  pre- 
scribed by  statute.  Turner  v.  Page,  in  N.  C,  291;  Boyd  v.  Teague,  iii 
N.  C,  246. 

Sec.  450  (1),  page  401.  Personal  property  must  be  present  ats  ale. — 
Personal  property,  when  sold  under  execution,  should  be  present  at 
the  sale  and  in  the  possession  of  the  officer,  so  that  immediate  delivery 
may  be  made  to  the  purchaser.  It  will  be  sufficient,  however,  if  the  prop- 
erty is  in  plain  view,  or  so  near  that  it  can  be  personally  inspected  by 
those  present  at  the  sale,  if  desired.     Alston  v.  Morphew,  113  N.  C,  46gL 
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See.  450{3)f  page  462.  PnrchMor  acqvlreB  equitable  interest. — One 
who  has  purchased  lands  within  the  "Cherokee  Land"  boundary,  and 
has  paid  for  them  and  is  entitled  to  a  grant  on  payment  of  the  grant 
fees,  has  a  vested  equitable  estate  therein  which  is  subject  to  execution. 
Wilson  V.  Deweese,  114  N.  C,  654. 

Sec.  470 f  pcige  472.  Plaintiff  mnst  tender  fl»es.  —Clerks  of  the  Supe- 
rior Court  will  not  incur  the  penalty  prescribed  in  this  section  for  failure 
to  issue  execution  within  sixty  days,  unless  the  plaintiff  pays  or  tenders 
him  his  fees  for  that  service.  (Williamson  v.  Kerr,  88  N.  C.,  10,  distin- 
guished); Bank  v.  Bobbitt,  iii  N.  C,  194. 

Sec.  47 Sf  puge  476.  Betterments,  in  what  cases  allowed.  — ^The  remedy 
for  betterments  provided  by  this  and  succeeding  sections  is  confined  to 
those  cases  where  those  who  set  up  such  claim  are  in  possession  under 
color  of  title,  believed  by  them  to  be  good,  and  to  such  persons  as  claim 
under  them.     Bryan  v.  Alexander,  iii  N.  C.,  142. 

Page  47 7 f    When  Judgment  deemed  executed  so  as  to  bar  petition  fbr 

betterments. — A  judgment  for  the  recovery  of  land  and  for  damages  is 
"executed,''  within  the  meaning  of  this  section  when  plaintiff  is  put 
in  possession,  and  the  execution  returned,  though  the  damages  adjudged 
have  not  been  paid.     Boyer  v.  Garner,  116  N.  C. 

Sec.  4769  page  478.  When  more  than  three  years. — In  an  action  to 
recover  land,  the  plaintiff  will  not  be  entitled  to  recover  for  rents  and 
damages  for  a  longer  period  than  three  years  preceding  the  commence- 
ment of  the  suit,  except  in  those  cases  where  the  de^ndant  sets  up  a 
claim  for  improvements.    Jones  v.  Coffey,  109  N.  C,  515. 

See,  48 If  page  481.  Purchaser  from  trustee. — ^Though  a  bona  fide 
purchaser  for  value  from  a  trustee,  but  with  notice  of  the  trust,  is  not 
entitled  to  recover  betterments,  upon  an  inquiry  of  the  amount  of  dam- 
ages for  the  use  and  detention  of  the  lands  to  which  plaintifiGi  wiere  enti- 
tled, it  is  competent  for  him  to  show  the  value  of  the  improvements  of 
a  permanent  character  of  which  plaintiffs  would  have  actual  benefit. 
Browne  v.  Davis,  109  N.  C,  23;  Dowd  v.  Faucett,  15  N.  C,  92. 

Sec.  484 f  page  481.  Defendants  hold  as  purchasers  from  plaintiff. — 
Where,  under  this  section,  the  plaintiffs  elect  to  accept  the  valuation  of 
the  land  fixed  by  the  jury,  and  the  defendants  satisfy  the  judgment,  the 
effect  of  such  satisfaction  is  to  evict  the  tenants  as  heirs  of  an  ancestor 
under  whom  they  claimed,  and  immediately  to  invest  them  with  the  title 
as  purchasers  from  the  plaintiffs,  and  they  thereafter  do  not  hold  as  heirs 
of  their  ancestor.     Carter  v.  Long,  114  N.  C,  187. 

Sec.  488  (l)fpa^e  484.  5otlee  to  judgment  creditor. — A  judgment 
creditor  is  entitled  to  notice,  for  such  time  as  the  Court  shall  deem  just, 
of  an  order  requiring  time  to  appear  and  answer  concerning  his  property 
which  is  sought  to  be  subjected  to  the  satisfaction  of  any  judgment 
against  him  in  a  proceeding  supplementary  to  the  execution.  Turner  v. 
Holden,  109  N.  C,  182. 

I^age  484.    Cteneral  appearance. — In  supplementary  proceedings, 

defendant,  by  appearing  generally,  waives  all  defects  in  the  service  of 
notice.     Hinsdale  v.  Underwood,  116  N.  C. 

Page  487*    Against  assignee  of  debtor.  — An  order  for  examination 

in  supplementary  proceedings  may  issue  against  the  defendant's  assignee. 
Bruce  v.  Crabtree,  1 16  N.  C. 
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Sec*  4SS  i2)f  putge  488.  SvAolont  aJlldaTlt.— An  affidavit  by  a  jndg- 
tnent  creditor,  his  agent  or  attorney,  that  an  execution  has  been  issued 
upon  his  judgment,  though  it  has  not  been  returned,  and  that  defendant 
has  not  sufficient  property  '* subject  to  execution"  to  satisfy  the  Judg- 
ment, but  has  property  ''  not  exempt  from  execution  *'  which  be  unjustly 
refuses  to  apply  to  its  satisfaction,  is  sufficient  to  support  an  order  for 
the  examination  of  the  debtor  and  persons  alleged  to  be  indebted  to 
him,  and  also  an  order  forbidding  the  disposition  by  the  latter  of  any 
effects  belonging  to  the  judgment  debtor.  (Hinsdale  v.  Sinclair.  83 
N.  C,  338,  distinguished.)     Bank  v.  Bums,  109  N.  C,  105. 

Sec,  490,  ]fage  491*    Votice  to  debtor  in  disoretioB  of  the  Cout. — It  is 

in  the  discretion  of  the  Court  whether  notice  of  proceedings  for  the 
examination  of  persons  indebted  to  a  judgment-debtor  shall  be  given 
to  the  debtor.     Wilmington  v.  Sprunt,  114  N.  C,  310. 

Sec,  493,  pnge  493*  Exemption  does  not  apply  to  tazoa.  — ^The  exemp- 
tion of  earnings  for  sixty  days  allowed  to  a  judgment-debtor  under  this 
section  applies  only  to  proceedings  on  judgments  for  private  debts,  and 
not  to  taxes.     Wilmington  v.  Sprunt,  114  N.  C,  310. 

Sec,  494,  page  495,  Exception  to  finding  of  flut.  —In  supplementary 
proceeding  to  enable  the  appellate  court  to  review  a  finding  of  fact  oi 
the  trial  court,  the  exception  must  be  taken  on  the  ground  of  the  want 
of  evidence  to  support  the  finding.  A  mere  exception  to  the  finding  is 
insufficient.     Hinsdale  v.  Underwood,  116  N.  C. 

Sec,  501,  page  500,  Vo  exemption  against  tazoa. — ^There  is  no  ex- 
emption of  any  property  whatever  from  the  payment  of  taxes.  Wil- 
mington V.  Sprunt,  114  N.  C,  310. 

Page  500,    Vo  homestead  against  debts  oontraetod  prior  to  1806. — 

The  debtfaeing  one  prior  to  1868,  the  defendant,  the  widow  of  the  eze* 
cution  debtor,  is  not  entitled  to  a  homestead  in  the  land  so  sold,  but  the 
purchaser  at  a  Sheriff's  sale  became  the  owner  and  is  entitled  to  recover 
the  land  subject  only  to  the  widow's  right  of  dower.  Baie  v.  Scott,  112 
N.  C,  375. 

Page  501,    Mortgage  without  wift  Joining  void,  when.— Where  A., 

being  financially  embarassed  and  without  having  a  homestead  allotted, 
executed  a  mortgage  upon  his  only  tract  of  land,  of  less  value  than 
(1,000,  his  wife  not  joining  in  the  conveyance,  the  mortgage  is  void. 
Fleming  v.  Graham,  no  N.  C,  374. 

A  mortgage  of  lands  by  one  indebted  at  the  time  bars  any  homestead 
right  therein  without  the  joinder  and  privy  examination  of  the  wife,  if 
the  homestead  had  not  been  allotted  and  there  were  no  docketed  judg- 
ments upon  which  the  homestead  could  be  allotted.  Dixon  v.  Robbins, 
1 14  N.  C  ,  102. 

Page  501,    Homestead  against  <<clisfge"  on  nWu  property  — Where 

a  *' charge"  is  adjudged  upon  the  separate  estate  of  the  wife,  and  a 
commissioner  appointed  to  make  sale  of  her  land  for  the  payment  of 
such  indebtedness,  such  charge  is  subordinate  to  her  right  to  have  the 
constitutional  exemption,  and  it  was  the  duty  of  the  commissioner  to 
first  allot  the  homestead  to  which  they^^  cover/ yras  entitled,  and  then 
to  sell  the  excess.  In  such  case  the  allotted  homestead  cannot  be  sold 
to  satisfy  plaintiff's  "charge  "  until  the  homestead  estate  or  right  enda. 
Bailey  v.  Barron,  112  N.  C,  54. 

Page  501,    Vendee  of  homestead  takes  snldect  to  lien  of  doekeiiA 

Judgments. — A  valid  conveyance  of  land  before  the  allotment  of  a  home- 
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stead  is  a  waiver  of  the  right  of  homestead  as  to  the  land  thereby  con- 
veyed, and  the  vendee  takes  it  subject  to  the  lien  of  any  judgment  dock* 
eted  prior  thereto,  but  the  vendor  may  subsequently  have  a  homestead 
allotted  to  him  in  other  lands.     Fleming  v.  Graham,  no  N.  C,  374. 

Contra :  The  homestead  right  or  estate  is  salable  or  assignable,  and 
the  purchaser  can  hold  the  land  to  which  it  pertains  to  the  exclusion  of 
judgment  creditors  during  its  existence.  Gardner  v.  Batts,  114  N.  C, 
496.     Ci^ARK,  J.,  dissenting.    See  also  Allen  v.  Bolen,  114  N.  C,  560. 

Pnge  SOI*    Homestead  valid  in  hands  of  pnrchaser  beyond  vendor's 

death. — ^The  docketing  of  judgments  against  a  debtor  who  holds  land  in 
remainder,  dependent  upon  life  estate  in  another,  creates  a  lien  upon 
such  estate,  which  not  being  susceptible  of  immediate  occupancy,  is  not 
protected  from  sale  under  execution  by  the  Constilution  and  laws  relat- 
ing to  homestead  exemptions.  But  where,  in  such  case,  the  judgment 
creditors  do  not  exercise  their  right  to  sell  their  debtor's  estate  in  re- 
mainder, and,  by  a  determination  of  the  particular  estate,  his  right  to  a 
homestead  accrues,  and  he  thereupon  conveys  the  land  to  another  in  fee 
(the  land  being  all  that  he  owns  and  worth  less  than  f  i.ooo),  the  enforce- 
ment of  the  judgment  is  postponed,  not  only  until  the  death  of  the 
debtor,  but  until  the  arrival  at  full  age  of  his  youngest  child.  Stern  v. 
Lee,  115  N.  C,  426.    (Ci^ark  and  McRab,  JJ.,  dissenting). 

Page  SO  I.    Conveyance  without  wife  joining. — The  owner  of  real 

estate,  to  whom  no  homestead  has  been  allotted,  and  against  whom 
there  are  existing  no  liens  under  which  a  homestead  might  be  set  apart 
preliminary  to  a  sale,  may  alien  his  land,  no  matter  when  he  acquired 
title,  and  pass  the  entire  interest  and  estate  therein,  including  the  home- 
stead right  (except  the  inchoate  right  of  dower  of  the  wife,  in  the  event 
that  she  survives  him),  without  the  wife  joining  in  the  conveyance. 
Scott  V.  Lane,  109  N.  C,  154. 

Page  SOI.     SherilT's  deed  of  homsitead  takes  precedence  of  prior 

imreglstered  deed  by  homesteader. — The  plaintiff's  junior  deed  under  exe- 
cution sale  takes  precedence,  by  its  prior  registration,  of  defendant's 
senior  unregistered  deed  of  the  homestead,  and  the  locus  in  quo  is,  as  to 
the  creditors  of  the  defendant's  grantor,  simply  former  homestead  land, 
as  to  which  the  p^rantor  had  waived  his  homestead  in  the  constitutional 
way,  by  deed,  with  the  prescribed  formalities,  and  was  subject  to  execu- 
tion for  the  grantor's  debts.     Allen  v.  Bolen,  114  N.  C,  560. 

Page  SOI.  Bnrden  on  one  seeking  to  avoid  sherilT's  deed  for  home- 
stead.—One  who  seeks  to  avoid  a  prima  facie  title  to  land  under  execu- 
tion or  judicial  sale,  upon  the  ground  that  such  land  was  exempt  from 
sale  under  the  laws  providing  homesteads,  must  allege  in  his  pleading 
specifically  the  facts  upon  which  the  right  to  the  homestead  depends, 
and  the  burden  is  also  upon  him  to  establish  such  facts.  Dickens  v. 
I/>ng,  109  N.  C,  165. 

Page  SOI,    Vo  exemption  against  allowance  to  mother,  in  bastardy 

proceedings. — The  father  of  a  bastard  child,  who  has  been  ordered  to  pay 
an  allowance  to  the  mother,  is  not  entitled  to  the  constitutional  exemp- 
tion of  five  hundred  dollars  as  against  such  debt  due  the  mother.  State 
V.  Parsons,  115  N.  C,  730. 


Page  SOf^.    Allotment  to  one  not  entitled. — ^The  allotment  of  a 

homestead  to  one  having  no  right  thereto  is  void,  and  may  be  attacked 
collaterally.     Williams  v.  Whitaker,  no  N.  C,  393. 
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Page  302*    Widow. — The  allotment  of  a  homestead  to  a  widow 


upon  the  lands  of  her  deceased  husband — there  being  children  of  the 
marriage-^is  'without  jurisdiction  and  is  void,  and  the  heirs  are  not 
estopped  thereby.     Williams  v.  Whitaker,  no  N.  C,  393. 

JPage  SOS*    Von-resident. — ^The  right  to  homestead  exemption  in 


this  State  ceases  only  when,  by  reason  of  a  change  of  residence,  it  begins 
in  another  State,  or  when  a  similar  occupancy  of  a  place  of  residence 
here  by  one  coming  from  another  State  would  entitle  him  to  the  benefit 
of  Section  2,  Article  X.,  of  the  Constitution.  Fulton  v.  Roberts,  113 
N.  C,  422. 

Where  it  is  shown  that  a  person  was  once  a  resident  of  this  State,  the 
presumption  is  that  he  continues  to  be  so,  and  the  burden  of  proving  a 
change  of  domicile  is  upon  him  who  relies  upon  such  change.  Peig^a- 
aon  V.  Wright,  113  N.  C,  537. 

The  residence  of  a  person  in  this  State  entitling  him  to  a  personal 
property  exemption  must  be  actual  and  not  constructive,  and  in  case  of 
his  temporary  removal,  it  is  necessary  to  ascertain  the  intent  and  pur- 
pose of  his  removal  in  order  to  determine  whether  he  is  a  resident,  hence 
where  sheriff  is  sued  for  attaching  property  in  transitu,  the  defendant 
was  entitled  to  ask  plaintiff  whether,  at  the  time  of  the  sale  of  the  prop- 
erty, he  had  not  abandoned  her  residence  in  this  State  and  started  to 
Virginia  to  engage  in  business.    Jones  v.  Alsbrook,  115  N.  C,  47. 

•JPage  503.    Fraudulent  grantor.— Acts  1893,  chapter  78,  enables 


the  creditors  to  immediately  sue  to  set  aside  a  fraudulent  conveyance  of 
homestead  as  a  cloud  on  the  title,  and  render  their  judgment  a  lien  on 
the  reversion.     Younger  v.  Ritchie,  n6  N.  C. 

■Page  304,    Cannot  make  up  deflclenoy  in  another  ooimtj. — Where 


the  value  of  the  homestead  assigned  to  an  execution  debtor,  consisting 
of  all  his  lands  in  the  county  of  his  residence,  is  less  than  f  1,000,  as 
authorized  by  Constitution,  Article  X,  section  2,  he  cannot  require  an 
additional  assignment  of  lands  owned  by  him,  in  another  county,  to 
make  the  value  of  his  whole  exemption  {1,000.  Springer  v.  Caldwell, 
116  N.  C. 

JPage  604,    But  can  make  up  the  deficiency  in  land  already  oonvtyed. 


Upon  issuance  of  execution,  if  the  land  in  possession  selected  as  a  home- 
stead is  worth  less  than  f  1,000,  the  judgment  debtor  can  make  up  the 
deficiency  out  of  any  land  which  he  owned  when  the  judgment  was 
docketed,  but  has  since  conveyed  to  another.  Gardner  v.  Batts,  1 14  N. 
C,  496.     (Ci^RK,  J.,  dissenting). 

Page  504,  Unmarried  homesteader. — The  fisict  that  the  home- 
steader is  an  unmarried  man,  does  not  affect  his  right  to  a  homestead 
in  land  he  has  conveyed.     Gardner  v.  Batts,  114  N.  C. 

Sec,  501  (4),  page  510.  Notb.— Acts  1895,  chapter  397,  simplj 
duplicates  Acts  1887,  chapter  17,  in  correcting  the  word  ''payment*'  in 
Acts  1885,  chapter  359,  into  *•  judgment.** 

Page  511,    Statute  does  not  ran  against  Judgment  lien  on  homasteaA 

tiU  death  of  homesteader. — On  March  18,  1876,  a  judgment  was  docketed 
against  G.,  and  a  homestead  allotted  on  July  31,  1876;  she  conveyed  it 
to  H.  December  29,  1881,  and  died  June  2,  1891 :  Held,  in  a  proceeding^ 
by  G.'s  administrator  to  sell  the  land  for  assets  to  pay  the  judgment, 
that  the  lien  of  the  judgment  continued  so  as  to  be  a  charge  upon  the 
land,  and  that  the  administrator  was  entitled  to  sell  it  to  pay  the  judg- 
ment and  costs  of  its  enforcement.     Blythe  v.  Gash,  114  N.  C.,  659. 
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See.  502,  page  612. 

Amended  by  adding  thereto  the  words  :  **  Provided^  that 
in  cases  where  he  shall  deem  it  necessary,  he  may  summon 
the  County  Surveyor  or  some  other  competent  surveyor  to 
assist  in  laying  off  the  homestead  by  metes  and  bounds." 
Acts  1893,  chapter  59. 

Page  SIS.    Appraisers  not  required  to  be  freeholders. — There  is  no 

requirement  that  appraisers  to  allot  the  homestead  shall  have  the  quali- 
fication of  being  freeholders,  as  is  the  case  with  extraordinary  or  tales 
inrors,  but  simply  that  they  shall  be  "  qualified  to  act  as  jurors,"  i.  e., 
as  ordinary  or  regular  jurors.     Hale  ▼.  Whitehead,  115  N.  C,  28. 

JPageSlS.    Children  must  assert  their  rights  during  minority. — 

Minor  children  of  a  deceased  person  who  were  made  parties  to  a  proceed- 
ing for  the  sale  of  their  father's  land  to  pay  his  debts,  and  who  failed  to 
claim  homestead  rights  in  the  land,  cannot,  after  coming  of  age,  main- 
tain an  action  against  the  grantees  of  an  innocent  purchaser  under  a 
decree  of  sale  rendered  in  such  proceedings,  to  set  aside  the  sale  and 
recover  possession  of  the  land  on  the  ground  that  it  was  the  homestead 
of  the  deceased,  and  as  such  exempt  from  payment  of  his  debts  * 'during 
the  minority  of  the  children,  or  any  one  of  them."    Dickens  v.  Long, 

112  N.  C,  311. 

See,  S04fpage  615.  Homestead  not  snlitjoc^  ^  re-allotment. — When 
a  homestead  nas  once  been  duly  allotted,  its  character  in  respect  to 
value  and  extent  becomes  thereby  fixed,  and  cannot  be  changed  by  sub- 
sequent  allotment.     Vanstory  v.  Thornton,  no  N.  C,  10. 

Page  616.    Bvt  additional  valne  ean  be  reached.— But  when  the 

homestead  has  once  been  designated,  if  the  homesteader  subsequently 
pnts  substantial  improvements  thereon  in  the  form  of  buildings,  whereby 
a  value  much  greater  than  one  thousand  dollars  is  imparted  to  the 
property,  his  creditors  have  the  right  to  have  the  money  or  property 
so  placed  on  the  homestead  applied  to  the  satisfaction  of  their  debts. 
Vanstory  v.  Thornton,  no  N.  C.,  10. 

The  right  of  the  creditor  to  proceed  against  the  property  so  added  to 
the  homestead  is  not  by  execution,  but  by  an  action  invoking  the  equi- 
table jurisdiction  of  the  Courts.     Vanstory  v.  Thornton,  no  N.  C,  10. 

See.  506 y  page  616.  Sale  void  if  homestead  not  set  apart.— A  sale  of 
land,  under  execution  on  a  judgment  recovered  on  a  debt  contracted 
since  1868  against  a  resident  of  this  State  entitled  to  a  homestead,  is 
void,  unless  a  homestead  has  been  allotted,  notwithstanding  the  fact 
that  the  tract  of  land  so  sold  is  other  than  that  upon  which  the  iudg- 
ment  debtor  resides,  and  not  contiguous  thereto.     Fulton  v.  Roberts, 

113  N.  C,  421 ;  Ferguson  v.  Wright,  113  N.  C,  537. 

Page  616.  Borden  on  claimant. — The  burden  is  upon  one  claim- 
ing an  exemption  in  lands  sold  under  execution  against  him,  to  show 
that  no  homestead  has  been  allotted  to  him  ;  when  this  is  done,  the  pre- 
sumption of  the  regularity  of  the  judicial  proceedings  and  sale  is  reout- 
ted.    Fulton  v.  Roberts,  113  N.  C,  422. 

Page  616,  fltatnte  does  not  mn  till  exemption  eeaseo.  — ^The  posses- 
sion of  a  homesteader,  or  of  one  claiming  under  him,  of  land  which  has 
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been  sold  or  held  subject  to  the  homestead  right,  does  not  become 
adverse  so  as  to  start  the  running  of  the  statute  of  limitations  until  the 
purchaser's  right  of  action  and  entry  accrues  on  the  termination  of  the 
exemption.     Ladd  v.  Byrd,  113  N.  C.,  466. 

Sec.  507 f  page  6 17 •    Siffht  to  property  as  exemption  detenniaad  bf 

verdict. — A  defendant  is  not  estopped  by  his  answer  alleging  property 
in  another  from  claiming  his  exemption  in  such  property  after  the  ver- 
dict of  a  jury  negativing  such  averment.  Etheridge  v.  Davis,  in  N. 
C,  293. 

Page  518.    Besident. — It  is  only  a  resident  of  this  State  who  is 

entitled  to  have  his  personal  property  to  the  value  of  lisoo  exempted 
from  sale  under  execution.  Jones  v.  Alsbrook,  115  N.  0.^.46 ;  Manas  ▼. 
Cassidey,  98  N.  C,  558. 

Page  518.    May  be  renewed  from  time  to  time. — ^It  is  a  right,  both 

of  the  debtor  and  of  the  creditor,  that  the  personal  property  exemption 
shall  be  ascertained  up  to  and  just  before  the  process  is  executed  by  a 
sale.    Jones  v.  Alsbrook,  115  N.  C,  46. 

See.  514f  page  522. 

Amended  to  read  :  ^*If  any  person  entitled  to  a  home- 
stead exemption  die  without  such  homestead  having  been 
set  apart,  his  widow,  if  he  leave  no  children,  or  his  child 
or  children  under  the  age  of  twenty-one  years,  if  he  leave 
such,  may  proceed  to  have  said  homestead  exemption  laid 
off  according  to  sections  511  and  512,  and  if  such  widow, 
child  or  children,  being  entitled  to  a  homestead  exemption 
as  aforesaid,  shall  have  failed  to  have  the  same  set  apart  in 
the  manner  hereinbefore  provided,  then  and  in  such  event, 
[if]  it  shall  be  competent,  in  an  action  brought  by  the  per- 
sonal representative  of  such  decedent,  to  subject  the  realty 
of  his  testator  or  intestate  to  the  payment  of  debts  and 
charges  of  administration,  for  the  Court  to  appoint  three 
disinterested  freeholders  to  set  apart  to  such  widow,  child 
or  children  entitled  to  a  homestead  exemption  as  aforesaid, 
a  homestead  exemption  under  metes  and  bounds  in  the 
land  of  such  decedent,  who  shall,  under  their  hands  and 
seals,  make  return  of  the  same  to  the  Court,  [and]  which 
shall  be  registered  in  the  same  manner  as  is  now  required 
by  law  in  the  homestead  exemptions.     Acts  1893,  ch.  332. 

NoTB — Words  "if"  and  "and'*  put  in  brackets  because  seemingly 
superfluous. 
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Sec*  519f  page  527 •  Vahuttion  asBMsed  by  Terdiet  conclntiTe.  —Under 
Act  1885,  chapter  347,  proyiding  that  on  appeal  from  an  appraisal  of 
homestead  and  personal  property  exemptions,  the  jury  shall  assess  the 
▼alue  of  the  property  embraced  therein,  and  the  Court  shall  appoint 
three  commissioners  to  set  apart  the  exemptions  in  accordance  with  the 
verdict  of  the  jury,  the  commissioners  are  bound  to  assume  that  the 
jury  placed  a  correct  value  on  the  property.    Shoaf  v.  Frost,  116  N.  C. 

Sec.  525{l)f  page  533,  Whare  plaintiff  rscoven  in  part.— Where  the 
defendant  failed  to  disclaim  title  to  all  the  land  declared  for,  but  recov- 
ered, according  to  the  boundaries  set  up  in  his  answer,  with  a  ereater 
amount  for  damans  on  his  counter-claim  than  was  allowed  plaintiff,  the 
plaintiff,  is,  notwithstanding,  entitled  to  costs.  Moore  v.  Angel,  116  N. 
C.;  Wooten  v;  Walters.  iioN.  C,  251;  Ferrabow  v.  Green,  iioN.  C,  414. 

Page  533.    Couisel  Ibes,  whan  taxed.  —The  cou nsel  fees  authorized 

to  be  taxed  in  proceedings  to  condemn  lands  for  railway  uses  under  sec- 
tion 1945,  The  Code,  can  only  be  allowed  and  taxed  in  those  cases  where 
the  Court,  under  section  1948,  is  directed  to  appoint  an  attorney  to  repre- 
sent a  party  in  interest  who  is  unknown  or  whose  residence  is  unknown. 
Railroad  v.  Goodwin,  no  N.  C,  175. 

*^===*^aflrc  533.  Pallnre  to  aAJndicate  costs.— The  failure  of  a  Judge  to 
adjudicate  as  to  costs  does  not  affect  or  render  invalid  as  a  final  judg- 
ment an  adjudication  upon  another  matter  embraced  therein.  Young 
V.  Connelly,  112  N.  C,  646. 

JPage  533.    Against  all  defendants. — When  a  party  is  allowed  to 

come  in  and  defend  an  action,  and  the  plaintiff  recovers  judgment,  he  is 
entitled  to  costs  against  all  the  defendants.  Spruill  v.  Arrington,  109  N. 
C,  192. 

Page  533.    When  defimdant  oifors  to  snbmlt  to  Judgment.— Where 

a  defendant  in  his  answer  offers  to  permit  judgment  to  be  entered  against 
him  for  a  sum  which  he  admits  to  be  due,  and  a  verdict  is  rendered  there- 
for, he  is  liable  only  for  the  costs  of  the  action  up  to  the  filing  of  the 
answer  and  of  judgment.     Russ  v.  Brown,  113  N.  C,  227. 

Sec  520,  page  534.  Proceeding  to  set  aside  deed.— Costs  were  prop- 
erly awarded  to  the  grantee  in  a  deed  in  an  unsuccessful  action  to  set 
aside  such  deed.     Brisco  v.  Norris,  112  N.  C,  671. 

Sec.  527,  page  535.  Costs  on  appeal.— That  while  it  was  error  in 
the  Judge  below  to  dismiss  the  action  upon  a  motion  for  an  injunction, 
yet  when  the  material  question  presented  by  the  appeal  was  the  validity 
of  the  judgment  refusing  an  injunction,  in  respect  to  which  the  judg- 
ment below  is  affirmed,  the  defendant  is  entitled  to  costs  on  appeal. 
McNamee  v.  Alexander,  109  N.  C,  242. 

Costs  of  appeal  equally  divided,  the  judgment  being  affirmed  in  part. 
McNeill  V.  McBryde,  112  N.  C,  408. 

Sec.  528 f  page  53H.  Connsel  fees.  —Counsel  fees,  although  provided 
for  in  a  note  or  bond,  cannot  be  recovered  in  an  action  thereon.  Brisco 
V.  Norris,  112  N.  C,  671;  Tinsley  v.  Hoskins,  11 1  N.  C,  340. 

Sec.  530 f  page  537 »  Construction  of  will  by  consent.- An  adjudica- 
tion on  the  contest  of  a  will  made  in  pursuance  of  a  compromise,  whereby 
the  legatees  agreed  to  take  certain  amounts  in  satisfaction  of  their  lega- 
cies, which  directs  that  an  administrator  with  the  will  annexed,  to  be 
thereafter  appointed,  should  pay  such  legacies,  is  not  a  "judgment** 
within  The  Code,  sec.  530,  which  provides  that  all  judgments  shall  bear 
interest  till  paid,     Moore  v.  Pullen,  116  N.  C. 


82  SUPPLEMENT  TO  CLARK'S  CX)DE. 


Sec,  532f  page  540,  Costs  in  Supreme  Court.— Judgment  for  costs 
in  the  Supreme  Court  is  reudered  in  that  Court.  The  Superior  Court 
has  no  jurisdiction  in  that  matter.    Johnston  v.  Railroad,  109  N.  C,  504. 

Sec.  533,  page  540,  Fees  of  referees.  —-The  compensation  of  a  referee 
is  a  part  of  the  costs  of  an  action  in  which  a  reference  has  been  ordered, 
and  was  formerly  fixed  by  statute,  unless  otherwise  agreed  upon  bj  the 
parties,  and  it  was  the  duty  of  the  Clerk  to  tax  such  costs,  subject,  of 
course,  to  the  revision  of  the  Judge.     Young  v.  Connelly,  112  N.  C,  647. 

Sec,  535  {1)9  page  542,  Costs  paid  out  of  ftmd.— Where  thefe  are 
conflicting  claimants  to  a  fund  in  the  hands  of  an  administrator,  and  he 
resists  the  recovery  by  one  of  the  claimants,  for  whom  judgment  is 
finally  given  in  an  action  to  recover  the  fund,  costs  should  not  be 
awarded  against  the  administrator  personally,  but  should  be  paid  out  of 
the  fund,  unless  the  Court  should  adjudge  that  there  has  been  misman- 
agement or  bad  faith  in  his  defence  to  the  action.  Varner  v.  Johnson, 
112  N.  C,  571. 

Sec,  545 f  page  548,    To  review  action  of  Coontj  Commissioners. — ^A 

writ  of  certiorart  is  the  proper  proceeding  to  have  the  action  of  a  Board 
of  County  Commissioners  reviewed  in  the  Superior  Court.  Hillsboro  v. 
Smith,  iioN.  C,  417. 

Page  548 ,    Must  appear  that  appeal  was  taken.  —It  must  appear  in 

the  record  that  an  appeal  was  duly  taken;  otherwise  it  will  be  dismissed. 
Howell  V.  Jones,  109  N.  C,  102. 

Pa>ge  549,    To  correct  statement  of  case  by  Jndge.— A  case  on 

appeal  settled  by  the  trial  Judge  imports  absolute  verity,  and  the  Supreme 
Court  will  not  direct  a  certiorari  to  be  issued  to  supply  evidence  alleged 
to  have  been  omitted,  when  it  does  not  appear  that  the  Judge  below  has 
intimated  that  he  will  make  the  correction  if  the  case  is  presented  to 
him  again  for  the  purpose.  Allen  v.  McLendon,  T13  N.  C,  319;  Broad- 
well  V.  Ray,  III  N.  C,  457. 

A  motion  for  certiorari  to  correct  the  case  on  appeal  by  having  it  to 
state  that  the  motion  for  judgment  after  verdict  was  made  on  admissions 
in  the  testimony  of  the  aefendant  on  the  trial  as  well  as  on  the  plead- 
ings, will  be  denied  where  it  appears  that  plaintiff  did  not  ask  for 
instructions  on  that  aspect  of  the  case,  nor  file  any  exceptions  to  the 
Judge's  charge.     Lewis  v.  Foard,  112  N.  C,  402. 

Page  550,    Will  be  refused,  when, ^Certiorari  will  be  refused 

where  it  appears  from  the  affidavit  of  the  Clerk  that  the  transcript  was 
not  sent  up  because  the  appellant  failed,  after  repeated  demands,  to  pa^ 
the  fees,  and  in  his  reply  to  the  answer  setting  forth  the  Clerk's  affidavit 
the  petitioner  did  not  tender  the  fees.  Sanders  v.  Thompson,  114  N.  C, 
282. 

Page  552,    Application  at  next  term  of  appellate  court.  — Where  the 

Clerk  of  the  Court  below  dela^.«  to  send  up  transcript  of  record  in  time  to 
docket  the  appeal,  a  certiorari  should  be  applied  for  by  the  appellant  at 
the  term  next  succeeding  the  trial  below,  but  after  the  expiration  of  such 
term  a  certiorari  will  not  issue.     Graham  v.  Bdwards,  114  N.  C,  229. 

Page  553,    Becordarl — The  writ  of  recordari  is  authorized  by  this 

section  and  recognized  by  the  decisions  of  this  Court  both  as  a  substi- 
tute for  an  appeal  from  a  judgment  of  a  Justice  of  the  Peace  in  order  to 
have  a  new  trial  on  the  merits,  and  as  a  writ  of  ''false  judgment*'  to 
obtain  a  reversal  of  an  erroneous  judgment.  King  v.  Railroad,  iia 
N.  C,  318. 
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Pfige  554m    ApplioatioB  fl>r  roeordari  at  flrtt  term  of  appellate  court.  — 

It  should  be  made  at  next  term  of  Superior  Court,  which  shall  bej^n 
more  than  ten  days  after  trial  below.  Boing  v.  R.  R.,  88  N.  C,  62;  Daven- 
port V.  Grissom,  113  N.  C,  38. 

See-  547 f  po^e  55€,  Interpleader  denied. — One  whose  motion  to  be 
allowed  to  interplead  is  denied,  and  who  does  not  except,  is  not  bound 
by  the  judgment  between  the  parties  and  has  no  right  to  appeal.  Parks 
V.  Adams,  113  N.  C,  473. 

Sec.  548,  page  557*  Dedtlon  on  order  of  arrest. — Inasmuch  as  an 
order  vacating  an  order  of  arrest  is  one  "'  affecting  a  substantial  right," 
an  appeal  lies  therefrom.     Fertilizer  Company  v.  Grubbs,  114  N.  C,  470. 

Page  559,    Proceedings  in  contempt.— An  appeal  from  an  order 

of  commitment  in  a  proceeding  as  for  contempt  before  trial  of  the  main 
action,  will  not  be  dismissed  as  premature.  Fertilizer  Co.,  v.  Taylor, 
112  N.  C,  141. 

Whenever  the  law  affords  any  other  adequate  remedy  by  which  a 
party  can  enforce  his  rights,  the  proceeding  by  attachment  for  a  con- 
tempt, is  always  in  the  discretion  of  the  Court,  and  a  refusal  to  exercise 
it  cannot  be  reviewed  on  appeal.     Murray  v.  Berry,  113  N.  C,  46. 

An  application  to  withdraw  the  proceeding  for  contempt  against 
trustee,  was  improperly  made  in  the  Court  below  while  appeal  was  pend- 
ing. Being  renewed  in  the  Supreme  Court,  it  would  be  allowed  as  to 
that  creditor,  but  the  other  creditors  being  parties  to  the  proceeding,  and 
not  joining  in  the  application  to  withdraw,  the  appeal  would  be  retained 
as  to  them.     Bristol  v.  Pearson,  109  N.  C,  718. 

Page  559 •    Order  substitnting  pleadings.— Judgments  of  the  Trial 

Court  permi  ting  lost  pleadings  to  be  substituted,  or  pleadings  to  be 
amended  by  striking  out  the  name  of  a  party  plaintiff,  are  not  reviewa- 
ble.    Bray  v.  Creekmore,  109  N.  C,  49. 

Page  559.    Lies  only  from  a  Judgment. — Where  no  judgment  was 

entered  below,  an  appeal  from  a  judgment  of  non-suit  will  be  dismissed. 
Rosenthal  v.  Roberson,  114  N.  C,  594;  Milling. Co.  v.  Finlay,  no  N. 
C,  411. 

Page  559.    Seflisal  of  Judgment  on  verified  complaint. — ^The  refusal 

of  judgment  upon  a  verified  complaint,  when  the  answer  is  not  verified, 
is  the  denial  of  a  substantial  right,  and  at  once  appealable  before  final 
judgment.     Griffin  v.  Light  Company,  in  N.  C,  434. 

Page  559.    Trom  Judgment  on  plea  in  bar. — Where,  on  the  trial  of 

pleas  in  bar,  there  was  a  verdict  for  plaintiff,  aud  an  order  for  an  account, 
an  appeal  is  not  premature.     Sprague  v.  Bond,  113  N.  C,  551. 

Page  559.    Sefnsal  to  dismiss. — An  appeal  does  not  lie  from  the 

refusal  of  a  motion  to  dismiss  an  action  upon  the  allegation  of  defective 
service,  or  on  any  other  ground.  When  such  motion  is  refused,  the 
defendant  should  make  his  exception  and  cause  it  to  be  noted,  and  then 
proceed  regularly  to  answer  or  demur.  Mullen  v.  Canal  Company,  112 
N.  C,  109 ;  Guilford  v.  Georgia,  109  N,  C,  310;  Lam  be  v.  Love,  109  N. 
C,  305;  Luttrell  v.  Martin,  112  N.  C,  593;  Sheldon  v.  Kivett,  no  N.  C, 
408;  Lowe  V.  Accidental  Association,  115  N.  C,  18;  Cameron  v.  Bennet, 
iioN.  C,  277;  Farris  v.  R.  R.,  115  N.  C,  600;  Luttrell  v.  Martin,  in 
N.  C,  528. 

A  motion  to  dismiss  for  want  of  jurisdiction,  or  because  the  complaint 
does  not  state  a  cause  of  action,  is  not  such  a  demurrer  as  will  permit 
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an  appeal  from  itorefnaal.  State  v.  Hughes,  ii6  N.  C;  Joyner  ▼.  Roberts, 
112  N.  C,  III;  Sprague  v.  Bond,  in  N.  C,  425. 

An  appeal,  before  a  final  determination  of  the  matter,  from  an  order 
refusing  to  dismiss  a  supplementary  proceeding  upon  the  gronnd  of 
defective  service  of  notice,  is  premature.  Turner  v.  Holden,  109  N. 
C.  182. 

Page  559.  Special  appeanmoa.— Where  one  enters  a  special  ap- 
pearance and  moves  to  dismiss,  and  excepts  to  the  refusal  of  the  motion, 
nis  subsequent  general  appearance  does  not  waive  the  original  defects. 
State  V.  Johnson,  109  N,  C,  852;  Luttrell  v.  Martin,  112  N.  C,  593; 
Mullen  v.  Canal  Co.,  114  N.  C,  8. 

Page  500.    Judgment  fl>r  oosts. — Where  the  controversy  between 

the  parties  has  been  adjusted,  pending  the  action,  an  appeal  will  not  lie 
merely  to  determine  the  costs.  Elliott  v.  Tyson,  116  N.  C;  Putrell  v. 
Deans,  116  N.  C;  Russell  v.  Campbell,  112  N.  C,  404. 

Page  56 1,  Continnaace. — No  appeal  lies  from  granting  or  refus- 
ing a  continuance,  unless  there  is  palpable  abuse.  McQueen  v.  Bank, 
III  N.  C,  509. 

Page  5H1.    Interlocutory  order.— An  appeal  does  not  lie  from  an 

interlocutory  order  before  final  judgment.     Brendle  v.  Reese,  115  N.  C, 

552- 

Page  562,    Order  making  additional  parties.  — Appeal  from  an  order 

making  parties  cannot  be  allowed  to  other  parties  to  Uie  action  who  do 
not  show  that  some  substantial  right  of  their  own  is  thereby  afifected. 
Emry  v.  Parker,  iii  N.  C,  261. 

Page  562,    Premature  appeals. — Where,  on  the  intimation  of  the 

Court  that  the  counter-claim  could  not  be  pleaded,  an  appeal  was  taken 
by  defendant,  the  appeal  was  premature.  Milling  Co.  v.  Pinlay,  no 
N.  C,  411. 

An  order  refusing  to  discharge  a  motion  to  take  the  testimony  of  the 
directors  of  a* corporation,  in  an  action  against  the  corporation  to  set 
aside  an  assignment  of  a  contract  as  fraudulent,  is  not  appealable.  Holt 
V.  Warehouse  Co.,  116  N.  C. 

Page  562.  Supplementary  proceedings. — An  order  for  examina- 
tion in  supplementary  proceedings  is  not  final,  and  is  unappealable. 
Bruce  v.  Crabtree,  116  N.  C. 

Page  563,    Fragmentary  appeals.— In  an  action  on  an  insurance 

policy,  the  Court  refused  to  allow  defendant  to  amend  its  answer  unless 
It  would  submit  to  a  judgment  for  the  amount  of  premiums  paid  in  by 
plaintiff.  Defendant  accepted  the  condition  and  verified  its  answer, 
whereupon  judgment  for  said  amount  was  entered  for  plaintiff,  without, 
however,  prejudicing  his  claim  under  the  policy,  and  the  cause,  as  to 
such  claim,  was  continued  to  the  next  term :  fields  that  the  judgment 
being  a  partial  one  only,  no  appeal  lies  therefrom.  Hinton  v.  Lite  Ins. 
Co.,  116  N.  C. 

Page  564,    Matters  of  discretion. — Where  a  trial  Judge  rests  his 

refusal  to  exercise  his  discretion  upon  the  mistaken  opinion  either  that 
it  is  not  vested  in  him  or  that  the  facts  are  not  such  as  to  call  for  its 
exercise,  it  is  error.     State  v.  Fuller,  114  N.  C,  886. 

■Page  564.     Amendments.  —No  appeal  lies  from  an  order  allow- 


ing the  amendment  of  an  affidavit  for  attachment,  but  does  lie  from 
order  refusing  to  dismiss  the  attachment    Sheldon  v.  Kivett,  no  N.  C, 
408 ;  Roulhac  v.  Brown,  87  N.  C,  i.     See  J  273, 
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Page  5H5*    twm  gnuitiiig  or  refluiiiff  a  new  trial. — The  raling  of 

the  Trial  Court  on  motion  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  against  the  weight  of  evidence,  is  not  reviewable  on  appeal. 
Alpha  Mills  v.  Watertown  Co.,  116  N.  C;  State  v.  Kiger,  115  N.  C,  746. 

Page  560.    Vewly  discovered  evidence.— A  motion  for  a  new  trial 

for  newly  discovered  evidence  is  addressed  to  the  sound  discretion  of 
the  Court,  and  not  appealable  unless  the  ruling  is  based  upon  a  mista- 
ken view  of  the  law.  This  motion  may  be  made  for  the  first  time  in  the 
Supreme  Court.     Flowers  v,  Alford,  in  N.  C,  248. 

Chapter  192,  Acts  1887,  modifies  the  practice  so  that  now,  afler  appeal 
and  final  decree  in  the  Supreme  Court,  a  motion  for  a  new  trial  upon 
newly  discovered  testimony  should  be  made  in  the  Superior  Court. 
Pending  the  appeal,  the  practice  remains  as  it  was  before  the  act  Black 
V.  Black,  III  N.  C,  301. 

The  Supreme  Court,  in  granting  or  refusing  an  application  for  a  new 
trial  for  newly  discovered  testimony,  will  do  so  without  discussing  the 
facts  upon  which  the  same  is  based.     Ferebee  v.  Pritchard,  112  N.  C,  83. 

Page  30S»    Findings  of  Ikct. — In  a  motion  by  the  defendant  for 

an  order  for  plaintiff  to  show  cause  why  satisfaction  of  a  judgment 
should  not  be  entered,  and  for  an  injunction,  the  findings  of  fact  by  the 
Judge  are  conclusive.  McAden  v.  Nutt,  113  N.  C,  439  ;  Cureton  v.  Gar- 
rison, 115  N.  C,  550. 

The  finding  of  the  Court  below  that  an  appearance  entered  by  a  de- 
fendant in  an  action  was  a  special  appearance  is  not  reviewable  on 
appeal.     Long  v.  Insurance  Co.,  114  N.  C.,  465. 

Where  the  trial  Judge  found  the  facts  in  regard  to  the  alleged  mis- 
conduct of  the  jury,  his  refusal  of  a  new  trial  on  that  ground  is  not 
reviewable  on  appeal.  State  v.  Fuller,  114  N.  C,  886;  State  v.  Bost, 
III  N.  C,  643  ;  State  v.  Crane,  no  N.  C,  530. 

Where  the  Supreme  Court  has  a  right  to  review  the  findings  of  fact  of 
the  lower  Court,  it  may  find  the  facts  if  they  are  not  found  by  the  lower 
Court.     Pearce  v.  Elwell,  116  N.  C. 

Page  5f>9.    From  County  CommiBsioners. — An  appeal   lies   from 

the  action  of  the  Board  of  County  Commissioners  confirming  the  report 
of  a  jury  laying  out  a  road,  notwithstanding  there  was  no  appeal  from 
the  original  order  allowing  the  road  and  appointing  a  jury  to  locate  it. 
Lam  be  v.  Love,  109  N.  C,  305. 

The  order  of  the  Court  to  have  the  proceedings  of  the  County  Com- 
missioners certified  to  its  next  term,  is  not  appealable.  Hillsboro  v. 
Smith,  no  N.  C,  417. 

Pfige  570,    Correction  of  Judgment. — The  Superior  Court   has 

power  to  correct  and  amend  its  judgments  so  as  to  make  them  express 
fully  and  plainly  the  rights  of  the  parties  as  ascertained  in  the  trial  of 
the  cause,  and  an  appeal  lies  to  the  Supreme  Court  from  a  refusal  to  make 
such  correction.     Beam  v.  Bridgers,  in  N.  C,  269. 

Page  570.    From  special  verdict. — Where  the  jury  returned  a 

special  verdict  on  the  facts,  and  the  Court  enters  a  verdict  thereon  of 
not  guilty,  the  State  may  appeal.    State  v.  Robinson,  1 16  N.  C.  See  \  408. 

See.  549,  page  57 !•  Entry  mnst  be  within  ten  days.— Failure  to 
enter  exception  to  a  judgment  within  ten  days  from  the  expiration  of 
the  term  of  the  Court,  forfeits  the  right  of  appeal.  Tucker  v.  Life  Asso- 
ciation, 112  N.  C,  796. 
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J^age  57 !•    Appeal  need  not  be  taken  at  trial,  if  in  ten  daji  aftar. — 

Under  the  statute  (chapter  i6i,  Acts  of  1889)  it  is  not  necessary  that 
there  should  be  at  the  time  of  the  trial  an  intimation  by  the  dissatisfied 
party  that  he  desires  to  appeal,  it  being  sufficient  if  he  fulfill  the  require- 
ments of  the  statute  witnin  the  time  prescribed  by  law.  Russell  ▼. 
Hearne,  113  N.  C,  361. 

l^age  &71*    Sufficient  if  case  shows  appeal  was  dnly  taken. — Where 

the  case  on  appeal,  adopted  by  the  trial  Judge,  states  that  notice  of 
appeal  was  waived,  the  statement  cannot  be  denied  for  the  first  time  on 
the  argument  on  appeal.     Atkinson  v.  Railway  Co.,  113  N.  C,  582. 

Page  372.    Motion  for  new  trial  not  essentlaL — Where  only  one 

defendant  moved  for  a  new  trial,  but  both  appealed,  it  was  sufficient. 
A  motion  for  new  trial  is  not  an  essential  prerequisite.  Tillett  v.  Rail- 
road, 116  N.  C,  citing  McKinnon  v.  Morrison,  104  N.  C,  354. 

Sec.  350,  puge  375,    If  transcript  defectiye.  — ^Though  the  transcript 

is  defective,  yet,  if  the  defect  can  be  supplied  by  reference  to  the  record 
which  came  up  on  a  former  appeal,  the  appeal  will  not  be  dismissed. 
Ferrabow  v.  Green,  no  N.  C.  414. 

A  record  on  appeal  which  does  not  show  that  a  Superior  Court  was 
opened  and  held  at  all  in  the  county  from  which  the  appeal  comes,  u 
fatally  defective.     High  v.  Railroad,  112  N.  C,  385. 

Where  the  record  on  appeal  consists  only  of  the  case  on  appeal,  with- 
out the  summons  or  pleadings,  and  no  excuse  is  offered  for  the  defectiTe 
record,  nor  application  for  a  certiorari^  nor  that  the  case  be  remanded, 
the  appeal  will  be  dismissed.     Rice  v.  Guthrie,  114  N.  C,  589. 

Page  570.  Frenimptlon  in  fitvor  of  correctness  of  Judgment.  — l^Hiere, 

after  the  testimony  of  plaintiff  was  introduced  on  the  trial  of  an  action, 
the  trial  Judge  intimated  that  the  plaintiff  could  not  recover,  and  there 
was  no  motion  to  amend,  it  will  be  assumed  on  appeal  that  the  intima- 
tion was  made  with  reference  to  the  cause  of  action  stated  in  the  com- 
plaint.    Hunt  V.  Vanderbilt,  115  N.  C,  559. 

Page  570.    Service  of  case  on  appeal. — An  appellant's  case  on 

appeal  from  the  Superior  Court  is  not  process ;  hence,  service  of  a  case 
on  appeal  by  a  town  constable  is  a  nullity.  Porte  v.  Boone,  114  N.  C, 
176.  And  so  also  is  service  after  the  time  allowed  by  law.  Rosenthal 
V.  Roberson,  114  N.  C,  594;  Peebles  v.  Braswell,  107  N.  C,  68;  Cam- 
mings  V.  Hoffman,  113  N.  C.,  267. 

Failure  to  serve  the  case  on  appeal  on  appellee  legally  and  in  due  time 
cannot  be  cured  by  the  action  of  the  Judge  below  in  thereafter  settling 
the  case.     Forte  v.  Boone,  114  N.  C,  176. 

The  fact  that  appellant,  after  the  expiration  of  the  time  within  which 
appellee  is  required  to  serve  his  counter -case,  telegraphs  that  he  will 
accept  service  of  the  case  on  his  return  home,  and  does  so,  does  not 
prevent  him  from  insisting  (on  the  ground  that  the  counter-case  was 
filed  too  late)  that  his  case  be  taken  as  the  case  on  appeal.  Watkins  v. 
Railroad,  116  N.  C. 

The  Code,  sec.  597  (2),  regulating  the  manner  of  service  of  notices,  is 
applicable  to  service  of  case  on  appeal  and  exceptions  thereto.  State  v. 
Price,  iioN.  C,  599. 

Page  570.    Appellant's  case  not  served. —Where  there  was  lackes 

in  not  causing  the  exceptions  to  be  served  within  the  stipulated  time, 
the  appellees  are  entitled  to  a  certiorari  to  send  up  their  case,  which 
will  be  substituted  for  that  settled  by  the  trial  Judge.    State  v.  Price, 

no  N.  C,  599. 
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Where  there  is  no  case  on  appeal  settled  by  the  Judge,  aad  it  does 
not  appear  from  the  record  that  either  the  appellant's  "case''  or 
the  **  counter-case  "  was  ser\'ed  in  time,  or  service  thereof  admitted, 
this  Court  will  disregard  both  and  affirm  the  judgment,  unless  error 
appears  on  the  face  of  the  record.  If  both  had  been  served  in  time,  the 
appellee's  counter-case  would  be  deemed  to  have  acquiesced  therein  by 
not  referring  it  to  the  Judge  to  settle  the  case.  Lyman  v.  Ramseur,  113 
N.  C,  503. 

Page  576.    Failure,  without  laches.— Where  appellant's  case  on 

appeal  was  served  within  the  time  prescribed  on  the  appellee,  who  there- 
upon mailed  his  counter-case,  with  fees,  to  the  sheriff  of  the  county 
where  appellant's  counsel  resided,  and  the  sheriff,  in  due  course  of  mail, 
should  have  received  it  in  time  to  serve,  but  did  not  take  it  from  the 
post-office  until  too  late,  no  laches  can  be  imputed  to  the  appellee.  Ar- 
rington  v.  Arrington,  114  N.  C,  115.  Same  is  true  as  to  appellant 
Arnngton  v.  Arnngton,  114  N.  C,  113. 

Where  the  trial  Judge  is  unable  to  settle  the  case  on  appeal  because 
of  the  loss  of  his  notes  of  the  trial  and  of  the  papers,  and  the  parties 
cannot  agree  on  the  case,  and  the  appellant  has  been  diligent  in  endeav- 
oring to  have  the  case  on  appeal  settled  by  the  Judge,  a  new  trial  will 
be  granted.     Ritter  v.  Grimm,  114  N.  C,  373. 

Where  appellant's  case  on  appeal  and  the  counter-case  were  duly 
served,  and  the  Judge,  who  was  authorized  by  written  stipulation  of 
counsel  to  settle  the  case  on  appeal,  died  without  doing  so,  appellant  is 
entitled  to  a  new  trial.     Parker  v.  Coggins,  116  N.  C,  71. 

Page  570.    Code  reqaires  diligence  bnt  not  red-tape  technicalities. — 

An  appellee  cannot  complain  of  the  service  of  the  original  case  on  appeal 
instead  of  a  *'  copy  "  thereof,  the  word  '*  copy  "  in  section  550  of  The 
-Code  bearing  no  such  restricted  meaning.  McDaniel  v.  Scurlock,  1 15 
N.  C,  295. 

An  appellant  cannot  complain  that  his  original  statement  of  case  on 
appeal  was  not  returned  to  him  within  five  days,  when,  in  fact,  the 
appellee's  exceptions  thereto  were  duly  filed  with  him  within  the  five 
days.     McDaniel  v.  Scurlock,  115  N.  C,  295. 

Page  577-  Kay  withdraw  case,  or  connter-oase.  — Where,  on  appeal, 

the  case  and  counter-case  were  filed  in  time,  but  the  trial  Judge  died 
before  settling  the  case,   the  appellant,  instead  of  a  new  trial  being 
.granted,  may  withdraw  his  case,  and  have  the  appeal  tried  on  the  coun- 
ter case.     Ridley  v.  R.  R.  Co.,  116  N.  C. 

Page  677*    Delay  in  reqnesting  Judge  to  settle  case. — Where,  on 

failure  of  the  counsel  to  agree  on  a  settlement  of  the  case,  appellant 
does  not  **  immediately  "  request  the  trial  Judge  to  settle  the  same,  but 
delays  to  do  so  for  several  weeks,  on  the  death  of  the  Judge,  if  no  legal 
excuse  for  the  laches  is  shown,  the  judgment  will  be  affirmed.  Heath 
V.  Lancaster,  116  N.  C,  69. 

Page  677*  Connter-case. — The  service  by  an  appellee  of  a  coun- 
ter-case on  appeal,  instead  of  a  statement  of  his  exceptions  to  appel- 
lant's cass  on  appeal,  is  a  substantial  compliance  with  the  statute,  sec- 
tion 550  of  The  Code.  Harris  v.  Carrington,  115  N.  C,  187;  State  v. 
Gooch,  94  N.  C,  982;  Home  v.  Smith,  105  N.  C,  322;  McDaniel  ▼. 
Scurlock,  115  N.  Ct,  295. 

Page  578*    Statement  of  case  conclnsiye.— The  statement  of  the 

trial  Judge  as  to  what  he  said  in  his  charge  to  the  jury  is  conclusive, 
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and  an  exception  based  upon  an  alleged  instruction  which  does  not 
appear  in  the  charge  as  ^ven  in  full  oy  him  will  not  be  considered. 
Paper  Company  v.  Chronicle,  115  N.  C,  147. 

-Page  678,    Bemanded  to  settle  ease.— Where  the  counter-case 


was  not  served  in  time  without  laches  of  appellee,  the  case  will  be  re- 
manded and  the  appellee  will  be  allowed  nve  days  after  the  certificate 
of  the  Supreme  Court  is  filed  in  the  Court  below,  to  file  exceptions  to 
the  appellant's  case  on  appeal  nunc  pro  tunc^  and  in  default  of  an  agree- 
ment the  Judge  who  tried  the  cause  will  settle  the  case.  Arringlon  ▼. 
Arrington,  114  N.  C,  113  ;  Walker  v.  Scott,  104  N.  C,  481. 

Where  an  appellant,  after  exceptions  filed  to  his  *'case  on  appeal.** 
fails  to  apply  to  the  Judge  to  settle  the  case,  this  Court  may  consider 
the  appellant's  "statement"  as  amended  by  the  appellee's  exceptions 
to  be  the  case  on  appeal,  and,  in  case  of  any  complications,  the  cause 
will  be  remanded  in  order  that  the  Judge  may  settle  the  case.  McDaniel 
V.  Scurlock,  115  N.  C,  295. 

Where  there  is  no  case  on  appeal,  and  the  appellant  has  been  in  no 
lacheSy  a  motion  to  remand  will  be  allowed  if  a  case  on  appeal  is  essen- 
tial.    Brendle  v.  Reese,  115  N.  C,  552. 

Page  579*    Discrepancy  between  << record"  and  <<caae." — When  the 


record  proper  differs  from  the  statement  of  the  case  on  appeal,  the 
former  prevails.  Threadgill  v.  Commissioners  of  Anson  County,  116 
N.  C;  State  v.  Ramsour,  113  N.  C,  642  ;  LJcDaniel  v.  Scurlock,  115  N. 
C,  295. 

Page  580.    Where  there  is  no  "case."— Where  the  record  shows 


an  entry  of  appeal  and  the  service  of  notice  within  proper  time,  the 
appeal  being  m  itself  an  exception  to  the  judgment,  error  on  the  face 
of  the  record  will  be  noted  on  appeal.     Cummings  v.   Hoffman,    113 

N.  C,  267. 

Page  680.     "Case"  not  necessary,  when.— No  formal   "case  on 


appeal "  is  rec[uired  on  an  appeal  from  an  order  granting  an  injunction 
until  the  hearing.  Hamilton  v.  Icard,  112  N.  C,  589.  Nor  in  an  appeal 
from  a  "case  agreed."     Greensboro  v.  McAdoo,  112  N.  C,  359. 

-Page  580.    Time  counted  from  a^jonmment.  —The  time  for  service 


of  a  case  on  appeal  must  be  computed  from  the  day  of  the  actual  adjourn- 
ment of  the  Court,  and  not  from  the  last  day  to  which  a  term  of  Court 
could  be  extended.  Rosenthal  v.  Roberson,  114  N.  C,  594;  Delafield  t. 
Construction  Co.,  115  N.  C,  21. 

Page  580.    Conrt  cannot  extend  statutory  time. — The  Judge  below 


has  no  authority,  without  the  consent  of  the  appellee,  to  extend  the  time 
fixed  by  the  statute  for  filing  exceptions;  and  no  agreement  of  counsel, 
when  denied  and  not  entered  upon  the  record  or  in  writing,  will  be  con- 
sidered on  appeal.  Hemphill  v.  Morrison,  112  N.  C,  757;  State  v.  Price, 
no  N.  C,  599;  Sondley  v.  Asheville,  112  N.  C,  694. 

■Page  580.    Dispute  as  to  service  in  time.— A  disputed  question  as 


to  whether  there  has  been  service  in  time  of  a  case  on  appeal  should  be 
submitted  to  the  Court  below  to  find  the  facts.  Cummings  v.  Hoffman, 
113  N.  C,  267. 


Page  581.    Judge  required  to  settle  case  hi  sixty  days.— Although 

the  failure  of  the  Judge  to  settle  a  case  on  appeal  within  sixty  days  after 
the  courts  of  the  district  closed  might  subject  him  to  a  civil  action  for 
the  penalty  prescribed  in  the  statute,  he  may,  after  that  time,  make  ap 
the  case.     State  v.  Williams,  109  N.  C.,  846. 
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Page  HSl.    When  Jndg^  goes  out  of  office.— The  mere  fact  that  a 

Judge  who  tried  a  cause  has  goue  out  of  office  will  not  prevent  his  set- 
tling the  case  on  appeal.     Ritter  v.  Grimm,  114  N.  C,  373. 

Page  581.    Death  of  Judge. — Where  the  case  and  counter-case 

were  served  in  time,  and  appellant  immediately  applied  to  the  Judge  to 
settle  it,  and  the  trial  Judge  afterwards  died,  a  new  trial  will  be  ordered. 
Taylor  v.  Simmons,  116  N.  C,  70. 

Page  582.    Ko  case  ou  appeal  and  no  error  on  Cmo  of  record.—  If  the 

record  shows  an  appeal,  but  there  is  no  case  on  appeal  settled  (in  those 
cases  where  such  "  case^'  is  required),  the  appeal  will  not  be  dismissed, 
but  the  judgment  below  may  be  affirmed,  on  motion  of  appellee,  if  there 
are  no  errors  on  the  record  proper.  Howell  v,  Jones,  109  N.  C,  102; 
Lovic  v.  Ins.  Co.,  109  N.  C,  302;  State  v.  Foster,  no  N.  C,  510;  State  v. 
Green,  in  N.  C,  646;  Hamilton  v.  Icard,  112  N.  C,  589;  State  v.  Whit- 
mire,  112  N.  C,  895;  Marshall  v.  Stine,  112  N.  C,  697;  Cummings  v. 
HoflFman,  113  N.  C,  267:  State  v.  Carter,  113  N.  C,  639;  Forte  v.  Boone, 
114  N.  C,  176;  Maggett  v.  Roberts,  114  N.  C,  227;  Fertilizer  Company 
V.  Black,  114  N.  C,  591;  Rosenthal  v.  Roberson,  114  N.  C,  594;  Delafield 
V.  Construction  Company,  115  N.  C,  21. 

Page  582.    Appeal  from  a  non-suit.— Where  the  appellant  is  a 

plaintifif  who  has  submitted  to  a  non-suit,  there  can  be  no  error  in  the 
record  proper  which  could  avail  him.  Rosenthal  v.  Roberson,  114 
N.  C,  594. 

Page  582,    Omission  to  charge. — A  mere  omission  to  charge  is 

not  error  unless  a  prayer  for  instruction  was  asked.  State  v.  Jackson, 
112  N.  C,  852.     See  J  412  (3),  and  cases  cited. 

Page  582.    Exception  must  be  specific. — An  assignment  of  error, 

such  as  *'  for  error  in  the  charge,'*  or  "excepted  to,"  is  too  general,  and 
will  not  be  considered  by  the  Supreme  Court.  Davis  v.  Duval,  112  N.  C, 
833;  Greensboro  v.  McAdoo,  no  N.  C,  430;  State  v.  McKinney,  in 
N.  C,  683;  Ward  v.  Railroad,  112  N.  C,  168;  Hemphill  v.  Morrison,  112 
N.  C,  757;  Paper  Company  v.  Chronicle,  115  N.  C,  147;  Gwaltney  v. 
Timber  Company,  115  N.  C,  579.     See  8412  (3)  and  cases  cited. 


Page  583.    Exception  that  there  was  no  evidence.  —Exception  that 

there  was  no  evidence  sufficient  to  be  submitted  to  the  jury  is  waived  if 
not  taken  before  verdict.  State  v.  Hart,  116  N.  C;  State  v.  Kiger,  115 
N.  C,  746;  State  v.  Varner,  115  N.  C,  744;  Fagg  v.  Loan  Association, 
113  N.  C,  364;  State  v.  Braddy,  104  N.  C,  737;  Sugg  v.  Watson,  loi 
N.  C,  188;  State  v.  Keath,  83  N.  C,  626;  McMillan  v.  Gambill,  106 
N.  C,  359;  Cotton  Mills  v.  Cotton  Mills,  115  N.  C,  475;  Battle  v.  Mayo, 
102  N.  C,  413,  438;  Stete  V.  Jones,  69  N.  C,  16;  Holden  v.  Strickland, 
116  N.  C,  185. 

■Page  583.    Seftual  to  give  instruction  asked.— Though  the  failure 


to  give  an  instruction  asked  for  in  writing  is  deemed  excepted  to,  yet, 
if  an  exception  on  that  ground  is  not  set  out  in  the  case  on  appeal,  it 
will  be  deemed  to  have  been  waived.  Marshall  v.  Stine,  112  N.  C.,  697; 
Davis  V.  Duval,  112  N.  C,  833. 

Page  583.     Where  fiictt  are  stated  in  the  exception.— The  Supreme 


Court  will  not  assume  that  the  facts  stated  in  an  assignment  of  error  are 
true,  when  the  case  on  appeal,  settled  by  the  Trial  Judge,  contains  no 
statement  of  such  facts.  Merrell  v.  Whitmire,  110  N.  C,  367;  Luttrell 
V.  Martin,  112  N.  C,  594 ;  State  v.  Hart,  116  N.  C. 
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•Page  583.    Exception  to  issues. —Where,  by  consent  of  the  par- 


ties, the  Judge  frames  the  issues  at  the  close  of  the  testimony  and  no 
exception  is  made  on  the  trial  to  such  issues  or  to  the  evidence  or  charge, 
objection  cannot  be  raised  on  appeal  that  the  issues  submitted  were  not 
such  as  arose  on  the  pleadings.  Exception  to  the  issue  should  be  made 
on  the  trial  so  that  the  Judge  may,  if  he  thinks  proper,  revise  and  cor- 
rect them.     Willis  v.  Fisher,  112  N.  C,  529. 

Page  583,    Admissioii  of  counsel,  estoppeL^ Admissions  by  coun- 


sel, in  the  course  of  a  trial  of  facts  to  which  the  issues  relate,  preclude 
such  counsel  from  excepting,  after  the  trial,  to  instructions  to  the  jury 
to  answer  the  issues  in  accordance  with  such  admissions.  Fleming  v. 
Railroad  Co.,  115  N.  C,  676. 

Page  583,    Exceptions  in  Supreme  Court.— Exception  that  there 

was  not  sufficient  evidence  to  go  to  the  jury  cannot  be  taken  for  the  first 
time  in  the  Supreme  Court.  Lawrence  v.  Hester,  93  N.  C,  79;  State  v. 
Glisson,  93  N.  C,  506  ;  State  v.  Bruce,  106  N.  C,  792;  State  v.  Kiger, 
115  N.  C.,  746.    See  Rules  Supreme  Court  27. 

When  a  petition  by  tenants  in  common  for  sale  of  land  fails  to  alle^ 
possession,  objection  made  for  the  first  time  in  the  Supreme  Conrt  will 
DC  disregarded.     Epley  v.  Epley,  11 1  N.  C,  505. 

When  no  exception  is  made  below  that  the  mortgage  and  contract 
were  not  recorded,  and  it  does  not  appear  how  the  fact  was,  the  exception 
cannot  be  taken  for  the  first  time  in  this  Court.  Every  presumption  is 
in  favor  of  the  correctness  of  the  proceedings  below.  It  devolves  upon 
the  appellant  to  assign  error  in  apt  time.  Crinkley  v.  Egerton,  115  N. 
C,  445- 

Page  58S .    Presumption  in  fitvor  of  correctness  of  Judgment  below.  — 

Where  it  is  not  pleaded  and  does  not  appear  that  a  person  is  a  married 
woman,  there  is  no  presumption  of  law  to  that  effect.  The  presumption 
is  in  favor  of  the  correctness  of  the  judgment.  Johnson  v.  Loftin,  11 1 
N.  C,  319. 

When  the  entire  charge  of  the  Judge  is  not  sent  up,  it  will  be  pre- 
sumed that  it  is  correct,  except  in  those  particulars  as  to  which  error  is 
assigned  in  the  case  on  appeal.     State  v.  Cox,  no  N.  C,  503. 

Page  586,    Burden  on  appellant. — Appellant  must  show  error 

affirmatively,  and  where  the  recital  is  insufficient  to  determine  whether 
or  not  error  was  committed,  the  judgment  will  be  affirmed.  McCrim- 
men  v.  Parish,  116  N.  C;  Falkner  v,  Thompson,  112  N.  C,  455;  Har- 
mon v.  Hunt,  116  N.  C. 

The  burden  is  on  the  appellant  to  show  that  he  was  prejudiced  by  an 
erroneous  instruction  to  the  jury.     Hulse  v.  Brantley,  no  N.  C,  134, 

Page  586,    Immateriality  of  error. — Error  in  the  admission  of 

incompetent  or  irrelevant  testimony,  the  exclusion  of  testimony,  or  erro- 
neous instructions  to  the  jury  will  not  justify  a  new  trial,  unless  the 
appellant  was  prejudiced  thereby.  Yount  v.  Morrison,  109  N.  C,  520; 
State  v.  Crane,  no  N.  C,  530;  Whitford  v.  Newbern,  in  N.  C,  272; 
Houser  v.  Beam,  ni  N.  C,  501  ;  State  v.  Alston,  113  N.  C,  666;  Boykin 
V.  Maddrey,  114  N.  C,  90;  Kiser  v.  Combs,  114  N.  C,  640;  Street  v. 
Andrews,  115  N.  C,  417  ;  Peuniman  v.  Alexander,  115  N.  C,  555;  Conly 
V.  Coffin,  115  N.  C,  563 ;  Love  v.  Raleigh,  116  N.  C,  296. 

Page  587.    Will  not  consider  other  exceptions,  if  unnecessary. — ^The 

Supreme  Court  will  not  consider  exceptions  arising  upon  the  trial  of' 
other  issues,  when  one  issue,  decisive  of  the  appellant's  right  to  recover, 
has  been  correctly  found  against  him  by  the  jury.     Ginsberg  v.  Leech, 
III  N.  C,  15. 
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'Page  5SS.    U  Supreme  Conrt  is  evenly  dlTlded. — When  an  appeal 

has  been  pending  for  several  years,  and  the  Supreme  Court  is  evenly 
divided  (one  of  the  Judges  not  sitting),  the  uniform  practice  of  appellate 
Courts  in  such  cases  will  be  followed,  and  the  judgment  below  will  be 
affirmed  and  the  appellant  required  to  pay  the  costs.  Durham  v.  Rail- 
road, 113  N.  C,  240. 

Sec  552,  page  592.  Under  Acts  1887,  eh.  193.— The  efifect  of  this 
statute  explained.  In  re  Griffin,  98  N.  C,  225;  Stephens  v.  Koonce,  106 
N.  C,  222. 

JPage  592,    Under  Aets  1889,  eh.  139.— The  discretion  vested  in 

the  Supreme  Court  under  this  statute  to  permit  an  appeal  bond  to  be 
filed  here  will  not  be  exercised  unless  reasonable  excuse  be  shown  for 
the  failure  of  appellant  to  file  it  below.    Jones  v.  Asheville,  1 14  N.  C. ,  620. 

Sec.  553,  page  595 •  If  affidavit  defective.— Where  the  substance 
only  of  the  affidavit  for  leave  to  appeal  in  forma  pauperis  is  set  out  in 
the  case  on  appeal,  and  the  Court  sees  that  it  is  insufficient,  the  appeal 
will  be  dismissed,  on  motion  of  the  appellee,  not  as  a  matter  of  discre- 
tion, but  of  right.     State  v.  Jackson,  112  N.  C.,  849. 

It  is  for  the  Legislature  to  provide  the  requirements  and  restrictions 
as  to  appeals  without  giving  bond ;  and  when  not  complied  with,  the 
courts  have  no  right  to  disregard  the  statute,  and  the  allowance  of  a 
motion  to  dismiss  an  appeal  in  such  cases  is  a  matter  not  of  discretion, 
bnt  of  right.     State  v.  Harris,  114  N.  C,  831. 

Page  595*     In  criminal  actions. — An  application  for  leave  to 

appeal  without  security  under  Section  1235  of  The  Code  is  fatally  defec- 
tive in  a  criminal  action  if  the  affidavit  does  not  state  that  the  applica- 
tion is  made  in  good  faith.  State  v.  Wylde,  no  N.  C,  500;  State  v. 
Shoulders,  in  N.  C,  637;  State  v.  Rhodes,  112  N.  C,  856;  State  v.  Jack- 
son, 112  N.  C,  849;  State  v.  Harris,  114  N.  C,  831. 

Sep.,  560,  page  603,  If  no  bond  filed,  notice  of  motion  to  dlsmlsB  not 
required. — No  notice  is  required  to  be  given  of  a  motion  to  dismiss  an 
appeal  when  no  appeal  bond  has  been  filed.  The  twenty  days'  notice 
required  for  a  motion  to  dismiss  by  Chapter  121,  Acts  1887,  applies  only 
when  there  is  an  irregularity  in  the  bond  or  in  the  justification  of  sure- 
ties.   Jones  V.  Asheville,  114  N.  C,  620. 

Sec,  563,  page  605,  New  trial  in  part  ordered.— A  new  trial  may  be 
ordered  as  to  some  of  the  issues.  Jones  v.  Mial,  89  N.  C,  89;  Allen  v. 
Baker,  86  N.  C,  91. 

Page  605,     If  partial  new  trial  ordered. — When,  by  a  former 

rnling  of  the  Supreme  Court,  an  issue  was  left  undetermined,  and  the 
cause  stood  for  a  new  trial  below,  a  motion  for  judgment  was  properly 
declined.     Thompson  v.  Nations,  113  N.  C,  348. 

Page  607.    Amendment  after  case  comes  down. — Pinal  judgment 

might  be  entered  in  the  Supreme  Court;  but  if  the  case  is  sent  back 
without  such  judgment,  it  will  be  in  the  discretion  of  the  Judge  to  allow 
the  answer  to  be  verified.     Griffin  v.  Light  Company,  in  N.  C,  434. 

Sec,  56 4 9  page  609,  Votice  of  appeal. — Upon  the  denial  of  a  motion 
to  vacate  a  judgment  rendered  by  a  Justice  of  the  Peace,  and  an  appeal 
to  the  Superior  Court,  in  the  absence  of  any  evidence  of  notice  of  appeal 
within  ten  days  from  the  original  judgment,  it  will  be  presumed  the 
appeal  was  from  the  judgment  refusing  the  motion  to  vacate,  and  not 
from  the  original  judgment  upon  the  merits  of  the  action.  Pinlayson 
V.  Accident  Co.,  109  N.,  C,  197. 
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Pa^e  609 •  Justices'  eovrts  not  courts  of  record. — The  new  Consti- 
tution has  increased  the  jurisdiction  of  Justices  of  the  Peace,  and  requires 
them  to  keep  a  record  of  their  proceedings,  but  they  are  not  courts  of 
record.     Williams  v.  Bowling,  iii  N.  C,  295. 

JPage  609,    Becordarl  will  lie. — The  remedy  against  a  judgment 

by  default,  because  of  insufficient  service  of  process,  is  either  by  a  special 
appearance  and  motion  to  vacate,  or,  in  some  cases,  by  recordari.  The 
party  seeking  the  relief  cannot  enter  a  special  appearance  for  the  pur- 
pose only  of  taking  an  appeal,  and  thereupon  have  the  regularity  of 
service  determined.     Clark  v.  Mfg.  Co.,  no  N.  C,  in. 

An  action  will  not  lie  to  vacate  and  set  aside  and  enjoin  the  execution 
of  an  irregular  and  voidable  judgment  of  a  Justice  of  the  Peace  when 
no  fraud  is  alleged,  the  proper  remedy  being  a  motion  before  the  Justice 
who  rendered  ihe  judgment,  or  his  successor  in  office,  to  set  aside  the 
judgment,  or  a  writ  of  recordari  in  the  nature  of  a  writ  of  false  judgment 
in  the  Superior  Court.  Gallop  v.  Allen,  113  N.  C,  24;  King  v.  Railroad. 
112  N.  C,  318. 

Page  609,  Recordari  will  not  lie.— Relief  against  a  final  judg- 
ment rendered  by  a  Justice  of  the  Peace,  and  alleged  to  have  been 
obtained  by  fraud  and  collusion  between  him  and  others,  cannot  be  had 
by  means  of  a  writ  of  recordari^  but  must  be  sought  by  an  independent 
action.     King  v.  Railroad,  112  N.  C,  318.     See  J  273. 

Page  609,    Additional  papers  sent  up  withont  recordari  not  reeof^ 

nized. — The  Superior  Court  is  not  bound  to  recognize  supplementary 
additions  voluntarily  made  by  a  Justice  of  the  Peace  to  the  transcript  of 
the  record  of  an  appeal  from  him.     Beville  v.  Cox,  109  N.  C,  265. 

Sec,  66Sf  page  6  10,  Appeal  to  next  term.— The  *'  next  term  "  of  the 
Court  means  that  term  which  shall  begin  next  after  the  expiration  of  the 
ten  days  allowed  for  service  of  notice  of  appeal.    Sondley  v.  Asheville, 

no  N.  C,  84. 

An  appeal  from  a  judgment  of  a  Justice  of  the  Peace  rendered  more 
than  ten  days  before  the  next  ensuing  term  of  the  Superior  Court  should 
be  docketed  at  that  term,  and  an  attempted  docketing  at  a  subsequent 
term  is  a  nullity.  In  such  case  the  Court  properly  held  that  the  appeal 
was  not  in  the  Superior  Court,  and  that  plaintiff  appellant  could  not 
take  a  non-suit.     Davenport  v.  Grissom,  113  N.  C,  38. 

Although  where  an  appeal  from  a  Justice  of  the  Peace  is  regularly 
docketed  in  due  time  in  the  Superior  Court,  and  proper  notice  of  the 
appeal  has  not  been  given,  a  Judge  may,  in  his  discretion,  permit  notice 
of  appeal  to  be  then  given,  yet  he  has  no  discretion  to  revive  an  appeal 
lost  by  delay,  and  to  permit  the  same  to  be  docketed  at  a  subsequent 
term  to  the  one  to  which  it  should  have  been  returned.  Davenport  ▼. 
Grissom,  113  N.  C,  39. 

Page  611,    Appeal  in  fifteen  days  restricted. — ^The  provision  in 

Section  876  of  The  Code  for  an  appeal  in  fifteen  days  after  notice  of 
judgment  in  cases  where  "the  process  is  not  personally  served,'*  applies 
only  in  cases  where  the  service  is  by  publication,  and  has  no  application 
when  the  summons  is  personally  served  on  the  agent  or  officer  of  a  cor- 
poration under  Section  217(1)  of  The  Code.  King  v.  Railroad,  112 
N.  C,  318. 

Page  611m    Refvtal  to  dismiss.— It  is  not  error,  where  no  want  of 

jurisdiction  is  apparent  from  the  record,  to  deny  defendant's  motion  on 
the  hearing  of  the  original  appeal  to  dismiss  for  want  of,  and  for  leave 
to  plead  defences  to,  the  iurisoiction.     Forbes  v.  McGuire,  116  N.  C 
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JPage  611m    FindingB  of  fiiet. — ^The  findings  of  fact  by  a  Justice  of 

the  Peace,  upon  a  motion  to  vacate  a  judgment  for  excusable  neglect, 
are  reviewable,  on  appeal,  by  the  Superior  Court,  but  the  findings  of  fact 
by  the  Superior  Court  upon  such  motion  and  appeal  are  not  reviewable 
by  the  Supreme  Court.  Finlayson  v.  Accident  Co.,  109  N.  C,  196;  In  re 
Deaton,  105  N.  C,  59. 

Page  (ill.    Amendment  in  Superior  Court. — Upon  an  appeal  in  a 

civil  action  from  the  Court  of  a  Justice  of  the  Peace  to  the  Superior 
Court,  the  latter  has  power  to  amend  the  pleadings  and  allow  new  pleas 
or  matters  of  defence  to  be  set  up,  and  its  action  in  this  respect  is  not. 
ordinarily,  reviewable.     Moore  v.  Garner,  109  N.  C,  157. 

A  defect  in  affidavit  for  attachment  may  be  cured  in  Superior  Court  on 
appeal.     Sheldon  v.  Kivett,  iioN.  C,  408. 

It  is  not  necessary  that  the  amendment  should  have  the  concurrence 
of  the  Justice  of  the  Peace  who  heard  the  cause,  nor  that  the  amended 
charge  should  be  re-sworn.     State  v.  Norman,  no  N.  C,  484. 

In  claim  and  delivery,  the  evidence  being  uncontradicted  that  the 
value  was  less  than  fifty  dollars,  such  amendment  could  have  been  made 
after  verdict  and  judgment;  and  if  the  omission  was  by  mistake  or  inad- 
vertence, the  amendment  could  have  been  allowed  in  the  Superior  Court, 
not  to  give  jurisdiction,  but  to  make  it  appear  by  the  summons  that  it 
had  not  been  improperly  exercised.     Cox  v.  Grisham,  113  N.  C,  279. 

The  Court  can  amend  the  warrant.     State  v.  Gillikin,  114  N.  C,  832. 

On  the  trial  of  an  appeal  from  a  judgment  of  the  Justice  of  the  Peace, 
in  an  action  to  recover  for  a  breach  of  contract,  and  also  to  enforce  an 
equity,  the  trial  Judge  properly  allowed  an -amendment  discarding  the 
equitable  proceedings.     Starke  v.  Cotten,  115  N.  C,  81. 

JFage  613*    After  appeal  sent  up. — A  Justice  of  the  Peace  has  no 

power,  after  he  has  transmitted  an  appeal  from  his  judgment  and  all 
the  papers  to  the  reviewing  court,  to  grant  a  motion  to  set  aside  his 
judgment  for  want  of  jurisdiction.     Forbes  v.  McGuire,  116  N.  C. 

Page  6 1'i*    Jurisdiction  of  equitable  defense.  — Although  the  courts 

of  Justices  of  the  Peace  cannot  affirmativel}'  administer  equity,  they 
have  jurisdiction  of  equitable  matters  set  up  by  way  of  defense  in  actions 
properly  cognizable  before  them.     Bell  v.  Howerton,  in  N.  C,  69. 

Page  613,    Title  to  land  involved. — Where,  under  a  will  devising 

all  testator's  land  to  his  wife,  remainder  to  plaintiff  in  fee,  except  fifty 
acres  in  some  suitable  place,  on  certain  conditions,  to  defendant,  and 
defendant,  who  was  a  tenant  of  the  wife  during  her  life  of  fifty  acres, 
claims  title  to  the  same  as  bein|r  in  a  suitable  place,  and  on  conditions 

f>erformed,  an  action  by  plaintiff  for  ]X)ssession  involves  the  title  to 
and,  and  a  Justice  of  the  Peace  has  no  jurisdiction.     Wright  v.  Harris, 
n6N.  C. 

Page  613.  Summons  returnable  belbre  another  Justice. — A  sum- 
mons issued  by  one  Justice  of  the  Peace  cannot  be  made  returnable,  in 
civil  cases,  before  another  (except  in  cases  of  summary  proceedings  in 
ejectment),  and  was  properly  dismissed  by  the  latter.  Williams  v. 
Bowling,  III  N.  C,  295. 

Page  613.    Joinder  of  matters  of  which  Justice  has  not  jurisdiction. 


Where,  in  an  action  before  a  Justice  of  the  Peace,  the  plaintiff  included 
in  her  complaint  demands,  of  only  some  of  which  that  court  had  juris- 
diction, and  on  appeal  to  the  Superior  Court  recovered  judgment  upon 
that  portion  which  was  cognizable  before  the  Justice  of  the  Peace,  the 
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judgment  will  be  sustained.     Beville  v.  Cox,  109  N.  C,  265 ;  Starke  v. 
Cotton,  115  N.  C,  81. 

Since  under  Code,  sec.  1754,  a  judgment  for  rent  is  a  lien  on  the  crops, 
a  judgment  of  a  Justice's  court  for  rent,  also  adjudging  the  jadgment  a 
lien  on  the  crops,  is  not  invalid  as  being  in  excess  of  his  jurisdicnon,  as 
the  portion  of  the  judgment  adjudging  the  lien  will  be  treated  as  sur- 
plusage.    Hargrove  v.  Harris,  116  N.  C. 

Paffe  613.  Splittiiiff  up  account.— Where  the  plaintiff  made  suc- 
cessive deliveries  of  lumber,  the  value  of  each  delivery  being  less  than 
|20o,  but  the  aggregate  value  was  greater  than  that  amount:  Heid,  that 
while  the  plaintifif  might  have  maintained  an  action  before  a  Justice  of 
the  Peace  for  the  value  of  each  delivery  as  it  was  made,  having  post- 
poned his  suit  until  the  whole  sum  became  due,  he  could  not  split  the 
cause  of  action  and  thereby  confer  jurisdiction  on  the  Justice  of  the 
Peace.     McPhail  v.  Johnson,  109  N.  C,  571. 

The  defense  that  the  taking  of  a  partnership  account  is  involved,  will 
not  divest  jurisdiction  of  the  Justice  when  investigation  shows  that  the 
plea  is  not  well  taken.     Hooks  v.  Houston,  109  N.  C,  623. 

A  landlord  instituted  in  the  Court  of  a  Justice  of  the  Peace  two  sepa> 
rate  actions,  each  for  the  recovery  of  a  bale  of  cotton  to  which  he  claimed 
title  under  a  contract  with  his  tenant,  and  which  he  alleged  had  been 
wrongfully  converted:  Heldy  that  this  was  not  such  a  splitting  of  causes 
of  action  as  would  authorize  a  dismissal  of  the  suits.  Bell  v.  Howerton, 
III  N.  C,  69. 

When  a  creditor,  having  items  of  account  contracted  by  a  debtor  at 
different  dates,  consolidates  them  and  renders  a  statement  to  the  debtor, 
claiming  the  round  sum,  to  which  the  debtor  makes  no  objection,  the 
creditor  cannot  afterwards  separate  the  items  so  as  to  sue  on  them  sepa- 
rately before  a  Justice  of  the  Peace.  Marks  v.  Ballance,  113  N.  C,  28  ; 
Hawkins  v.  Long,  74  N.  C.  781. 

Sec.  567 9  page  615.  The  Court  will  take  jurisdicUon.— While  the 
Court  has  no  jurisdiction  of  a  case  submitted  without  action,  under  this 
section,  where  it  does  not  appear  by  affidavit  that  the  controversy  is 
real;  yet,  where  all  the  parties  interested  in  the  construction  of  a  will 
(including  the  executor,  who  is  claimant  and  is  in  possession  of  the 
property  concerning  which  the  question  arises)  agree,  as  petitioners,  to 
submit  the  question  to  the  decision  of  a  Judge  of  the  Superior  Court,  the 
Supreme  Court  will  take  cognizance  of  the  case  as  an  application  by  the 
executor  for  a  construction  of  the  will,  so  as  to  enable  him  to  dispose  of 
the  fund  in  his  hands.     Ruffin  v.  Ruffin,  112  N.  C,  102. 

Tage  615.  ■  The  Court  will  not  take  jurisdiction.— Where  a  contro- 
versy, without  action,  is  submitted  for  the  sole  purpose  of  obtaining  the 
opinion  of  the  Court  upon  a  (juestion,  the  effect  of  which  might  be  to 
derange  for  a  time  the  administration  of  the  public-school  system,  the 
Supreme  Court  will  decline  to  entertain  the  controversy.  Board  of  Edu- 
cation V.  Kenan,  112  N.  C,  566. 

Sec.  570.  page  617.  By  corporation.— A  corporation  may  confess 
judgment,  without  action,  in  or  out  of  term,  but  the  record  should  show 
that  the  officer  or  person  who  represented  the  corporation  in  the  pro- 
ceeding was  dulv  authorized  to  act.  Nimrocks  v.  Shingle  Company,  no 
N.  C,  20. 

A  confession  of  judgment  by  the  treasurer  of  a  corporation  under  a 
resolution  adopted  at  a  meeting  of  a  majority  of  the  stockholders,  with- 
out the  approval  of  the  directors  and  against  the  protest  of  the  minority 
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stockholders,  is  without  authority  and  should  be  quashed.  Nimrocks  v. 
Shingle  Company,  iioN.  C,  21. 

A  confession  of  judgment  by  an  insolvent  corporation  in  favor  of  a 
director  who  is  a  creditor,  and  apon  a  debt  theretofore  existing,  is  void 
as  against  other  creditors.     Hill  v.  Lumber  Company,  113  N.  C,  174. 

Sec*  571,  page  617.  BeqidBitM.~The  failure  to  file  with  the  con- 
fession of  judgment  the  note  or  other  evidence  of  indebtedness  does  not 
invalidate  the  judgment,  provided  the  confession  contains  a  sufficient 
description  of  the  nature  of  the  indebtedness  to  enable  a  party  to  make 
inquiry  and  ascertain  the  truth  of  the  matter.  Bank  v.  Cotton  Mills, 
115  N.  C,  507. 

Where  such  confession  is  for  **  goods  sold  and  delivered,"  it  is  suf- 
ficient, although  the  time  of  sale,  (quantity,  price  and  value  of  the  goods 
are  not  stated.     Bank  v.  Cotton  Mills,  115  N.  C,  508. 

The  filing  is  equivalent  to  an  express  authority  for  its  entry,  and  suf- 
ficiently conforms  to  the  statute.     Bank  v.  Cotton  Mills,  115  N.  C,  508. 

A  confession  of  judgment  containing  a  duly  verified  statement  of 
defendant  that  the  amount  for  which  the  judgment  was  authorized  to  be 
rendered  was  "^2,250,  with  interest  at  six  per  cent,  from  November  2, 
1876,  is  justly  due  from  him  to  the  plaintiff,"  and  "that  said  amount  is 
due  from  him  to  the  plaintiff  on  a  bond,  under  seal,  for  borrowed  money 
due  and  payable  November  2,  1876,"  is  a  compliance  with  this  section. 
(Davidson  v.  Alexander,  84  N.  C,  261,  and  Davenport  v.  Morris,  95  N.  C, 
203,  distinguished.)    Uzzle  v.  Vinson,  iii  N.  C,  138. 

Sec.  572,  puge  018.  IrregnlarltieB.~Ordinarily,  a  judgment  by  con- 
fession without  action  will  not  be  set  aside  for  mere  irregularities,  the 
Earty  confessing  the  judgment  being  presumed  to  have  waived  them; 
ut  where  the  judgment  is  void  for  cause  appearing  in  the  record,  or  the 
record  omits  some  essential  element,  it  will  be  set  aside  or  quashed. 
Nimrocks  v.  Shingle  Company,  no  N.  C,  20. 

Such  irregularities  in  a  confession  of  judgment  as  might  be  corrected 
by  amendment  in  the  case  of  ordinary  judgments  may  be  the  subject  of 
amendment  in  a  confession  of  judgment.  Bank  v.  Cotton  Mills,  115 
N.  C,  508. 

Page  018,    Will  not  vitiate. — A  confession  of  judgment  for  a 

greater  rate  of  interest  than  the  note  or  contract  upon  which  it  is  based 
bears,  will  not,  in  the  absence  of  fraud,  invalidate  the  judgment.  Bank 
v.  Cotton  Mills,  115  N.  C,  508. 

A  stipulation  in  a  confession  of  judgment  that  no  execution  shall  issue 
thereon  within  a  time  specified  is  not  such  a  reservation  for  the  benefit 
of  the  debtor  as  impairs  the  rights  of  other  creditors,  and  does  not 
vitiate  the  judgment.     Bank  v.  Cotton  Mills,  115  N.  C,  508. 

Page  018,     When  void. — A  judgment  by  confession  without 

action,  founded  on  contract,  in  the  Superior  Court,  for  a  sum  not  in 
excess  of  two  hundred  dollars,  is  void  for  want  of  jurisdiction.  Slo- 
cumb  V.  Shingle  Company,  no  N.  C,  24. 

Sec,  57 4- f  page  020.  Compromise  enlbrceable. — An  agreement  to  ac- 
cept a  part  of  the  debt  in  discharge  of  the  whole  is  an  enforceable  con- 
tract under  this  section.     Boykin  v.  Buie,  109  N.  C,  501. 

Page  020,    Compromise  not  effectnated.— Defendant  can  take  no 

benefit  from  an  agreement  to  compromise  a  charge  against  land  when 
he  has  not  complied  with  the  terms  of  the  agreement,  but  repudiated  it, 
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claiming  that  there  was  no  charge  against  the  land  because  the  debt 
was  a  personal  one  and  has  become  barred  by  limitation.  Hunt  v. 
Wheeler,  116N.  C. 

See.  57 ^f  pttge  H21,  Offer  effectiTO  if  accepted. — ^The  ofier  of  a  part 
in  satisfaction  of  the  whole,  if  accepted,  discharges  a  debt  as  fully  and 
effectually  as  if  the  entire  sum  originally  due  is  paid  in  full,  and  this  is 
so  whether  the  amount  due  is  certain  or  contingent  and  unliquidated. 
Petit  V.  Woodlief,  115  N.  C,  120;  Boykin  v.  Buie,  107  N.  C.  501. 

SeCm  37fPf  p^ge  625,  Books  of  corporation. ~ A  stockholder  may 
compel  the  directors  of  a  corporation,  under  this  and  succeeding  sec- 
tions, to  permit  him  to  examine  the  books  of  the  corporation  so  as  to 
enable  him  to  procure  evidence  in  order  to  set  aside  an  assignment  by 
the  corporation  of  a  contract  as  fraudulent.  Holt  v.  Warehouse  Co., 
116  N.  C. 

Sec.  580,  page  62(i.  Thongk  it  may  subject  defendant  to  Ices. — In  an 
action  by  a  stockholder  to  set  aside  an  assignment  of  a  contract  by  the 
corporation  as  fraudulent,  the  directors  may  be  compelled  to  disclose 
facts  so  as  to  enable  plaintiff  to  draw  his  pleadings,  though  their  evi- 
dence may  subject  them  to  pecuniary  loss.  Holt  v.  Warehouse  Co.,  116 
N.  C. 

Page  627.  Guardian  competent  witness. — In  an  action  on  a  guar- 
dian bond,  executed  before  August  i,  1S6S,  in  which  a  reference  has 
been  ordered  to  state  an  account,  the  guardian  is  a  competent  witness^ 
Coggins  V.  Fly  the,  113  N.  C,  102. 

Sec.  581,  page  628. 

Amended  by  inserting  in    line   seven   after   the  word 
''Judge,'*  the  words  '* or  Court."     Acts  1893,  ch.  114. 

Page  628.    TTse  of  eridence  optional.  ~A  partjr  who  has  examined 

his  adversary  under  the  provisions  of  this  section,  is  not  compelled  to 
use  the  testimony  on  the  trial,  nor  does  he,  by  such  examination,  make 
his  adversary  his  witness.     Shober  v.  Wheeler,  113  N.  C,  370. 

Page  628.    In  any  part  of  district.— Where  a  defendant,  after 

assenting  to  an  order  made  by  a  Judge  in  a  county  other  than  that  in 
which  the  action  was  pending,  but  within  the  same  judicial  district, 
directing  him  to  appear  before  a  commissioner  for  examination,  nnder 
sections  580  and  581  of  The  Code,  appeared  before  such  commissioner 
in  obedience  to  the  requirements  of  the  order,  it  was  too  late  to  with- 
draw his  assent  given  to  the  order  when  first  made,  and  by  refusing  to 
answer  pertinent  questions  he  is  amenable,  to  be  punished  as  for  con- 
tempt.    Fertilizer  Co.  v.  Taylor,  112  N.  C,  141. 

Page  628,    Votice  not  required. — It  is  not  necessary  that  a  party 

to  an  action,  who  desires  to  examine  the  adverse  party  before  trial,  nnder 
paragraphs  580  and  581  of  The  Code,  shall  first  obtain  leave  from  the 
Court  to  make  such  examination.  The  words  of  the  statute,  **  unless 
for  good  cause  shown,  the  Judge  shall  order  otherwise,"  apply  only  to 
the  length  of  the  time  of  notice,  less  than  five  days.  Vann  v.  Lawrence, 
III  N.  C,  32. 

Sec.  582 f  page  628,    Appeal  premature. —An  appeal  from  an  order 

of  the  Court,  before  which  an  examination  is  being  made  under  section 
580,  directing  the  examination  to  proceed,  is  premature.  Vann  v.  Law* 
rence,  11 1  N.  C,  32. 
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See,  HBO f  page  ass*  Vot  tramactioiiB. — The  testimony  of  a  sister 
of  plaintiff,  to  whom  a  note  similar  to  that  sued  on  was  executed,  to  the 
effect  that  before  and  after  the  date  of  the  note,  her  father  *'  was  very 
bright,"  was  not  objectionable  under  section  590  of  The  Code,  in  rela- 
tion to  transactions  with  a  decedent.    Ducker  v.  Whitson,  112  N.  C,  44. 

It  is  competent  to  show  by  a  witness  that  she  saw  the  book  in  the 
hands  of  the  intestate  on  the  day  of  her  marriage,  as  that  would  not 
have  been  a  *'  transaction  "  with  the  deceased,  but  not  that  she  handed 
him  the  book.     Lane  v.  Rogers,  113  N.  C,  171. 

Testimony  that  a  witness  carried  supplies  to  a  decedent,  is  not  evi- 
dence of  a  conversation  or  transaction  which  make  the  witness  incom- 
petent.    Cowan  V.  Layburn,  116  N.  C. 

Page  SS5,    Marriage. — Marriage  is  a  transaction.     Hopkins  v. 

Bowers,  11 1  N.  C,  175. 

Page  640,    Administrator  may  elect  to  testify. — Incompetency  of 

a  witness  under  this  section  attaches  only  to  the  surviving  party  to  the 
transaction,  and  in  an  action  on  a  bond,  plaintiff  administrator  of  a 
deceased  person  is  competent  to  prove  the  execution  by  the  defendant 
of  the  bond.     Williams  v.  Cooper,  113  N.  C,  286. 

Page  H40»    Handwriting  not  a  transaction  with  witness.  — Although 

under  this  section,  a  party  to  an  action  may  not  testify  to  the  actual 
execution  by  the  deceased  person,  whose  administrator  is  a  party,  of  a 
paper-writing  constituting  a  personal  transaction  between  him  and  the 
deceased,  yet  he  may  testify  to  the  handwriting  of  the  deceased,  if  he 
can.  Sawyer  v.  Grandy,  113  N.  C,  42;  Ferebee  v.  Pritchard,  112  N. 
C,  83. 

Page  H4-0*    Evidence  in  reply  restricted  to    same  transaction. — 

Where  a  plaintiff,  administrator  and  distributee  of  a  deceased  person, 
testified  only  to  the  execution  of  the  bond,  this  did  not  confer  upon  the 
defendant  the  right  to  testify  as  to  payments  made  by  him  on  the  bond, 
nor  to  cross-examine  the  plaintiff  administrator  in  regard  to  such  alleged 
payments.     Williams  v.  Cooper,  113  N.  C,  286. 

Page  (i4J,    Transaction  with  deceased  agent. — It  is  competent  for 

a  party  to  testify  in  regard  to  transactions  that  took  place  between  him- 
self and  an  agent  of  the  defendant  within  the  scope  of  his  agency,  and 
also  to  the  declarations  of  the  agent  as  a  part  of  those  transactions,  not- 
withstanding the  agent  be  dead.  Roberts  v.  Railroad,  109  N.  C,  670 ; 
Sprague  v.  Bond,  113  N.  C,  552. 

Page  041.    Plaintiff  cannot  prove  his  own  execution  of  contract. — 

Where  a  paper-writing,  alleged  to  be  a  contract  between  plaintiff  and 
the  intestate  of  the  defendant,  was  introduced  in  evidence  on  the  trial, 
it  was  error  to  allow  the  plaintiff  to  testify  that  he  himself  signed  the 
paper.     Sawyer  v.  Grandy,  113  N.  C,  42. 

Page  641.    Tme  test  of  competency  of  witness  under  this  section. — 

The  true  test  of  the  competency  of  a  witness  under  this  section  is, 
whether  he  bears  such  a  relation  to  the  controversy  that  the  verdict  and 
judgment  in  the  case  may  be  used  against  him  as  a  party  in  another 
action.  If  not,  he  is  not  disqualified.  Therefore,  in  the  trial  of  an  action 
to  recover  land,  a  person  living  as  member  of  plaintiff's  household  on 
the  land,  and  aiding  in  her  support,  is  not  a  party  so  *Mnterested  in  the 
action  **  as  to  be  incompetent  to  testify  in  regard  to  a  transaction  with  a 
deceased  father  of  the  defendants.    Jones  v.  Emory,  115  N.  C,  158. 
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8ec»  594,  page  645.    Motion  in  caiiso  proper  remedy. — A  motioii  in 

the  cause  is  the  proper  remedy  to  attack  a  final  judgment,  when,  ia  a 
proceeding  to  sell  land  for  assets,  begun  in  1881,  it  appeared  that  there 
had  been  a  sale,  under  order  of  the  Clerk,  pending  an  appeal  to  the 
Judge  upon  a  question  affecting  the  validity  of  the  order,  which  order 
was  reversed  upon  such  appeal,  and  when  it  further  appeared  that  in 
1885  the  matter  was  ordered  to  be  suspended,  pending  the  finding  of 
material  facts  by  a  referee,  and  that  there  was  an  order  by  the  Judge  in 
18S6  affirming  the  order  of  sale,  but  not  the  confirmation  thereof  Lictie 
V.  Chappell,  iii  N.  C,  347. 

Motion  in  the  cause,  and  not  a  new  action,  is  the  remedy  for  relief 
against  a  final  judgment  in  a  special  proceeding  for  an  alleged  failure 
to  serve  summons.     Grant  v.  Harrell,  109  N.  C,  78. 

In  T878  a  judgment  in  ejectment  was  rendered  against  a  defendant  then 
deadj  writ  of  possession  issued  in  1882,  whereupon  a  party  who  had 
acquired  the  interest  of  the  deceased  defendant  broueht  an  action  to  set 
it  aside,  which  was  decided  adversely  to  him  upon  the  ground  that  his 
remedy  was  by  motion  in  the  cause.  At  the  next  term  subsequent  to  the 
decision,  in  1888,  he  made  the  motion:  Heid,  that  he  had  not  been  guilty 
of  lacheSy  and  the  motion  was  in  apt  time.    Taylor  v.  Gooch,  no  N.  C, 

387. 

Page  646.    Judgment  attacked  ibr  fhivd. — ^When  a  judgment  is 

attacked  for  fraud,  the  proper  remedy  is  by  motion  in  the  cause,  if  the 
action  is  then  pending,  but  if  it  has  been  ended  by  final  judgment,  an 
independent  action  must  be  instituted.     Carter  v.  Rountree,  109 N.  C,  29. 

JPage  647*    Action  not  treated  as  a  motion. — An  action  brought  in 

one  county  to  correct  a  judgment  rendered  in  another  cannot  be  treated 
as  a  motion  in  the  cause.    Rosenthal  v.  Roberson,  114  N.  C,  594. 

Page  647 •    When  necessary  to  find  the  fliets. — ^Upon  a  motion  to 

vacate  a  judgment,  it  is  not  required  of  the  Court  to  set  forth  its  finding 
of  the  controverted  facts  upon  the  record,  unless  a  request  to  that  effect 
is  made  by  some  of  the  parties  to  the  proceeding,  when  it  would  be  error 
to  refuse  the  request.     Carter  v.  Rountree,  109  N.  C,  29. 

Sec,  594  {3),  page  650,  Ont  of  the  oonnty. — ^The  proceeding  for  the 
examination  of  a  party  to  an  action  under  Sections  580  and  581  of  The 
Code  being  ancillary  to  the  main  action,  the  Court  has  authority,  with- 
out his  consent,  to  make  an  order  in  a  county  other  than  that  in  which 
the  action  is  pending,  but  within  the  district,  committing  him  for  con- 
tempt    Fertilizer  Co.  v.  Taylor,  112  N.  C,  141. 

See,  595 9  page  651,  Town  Constable  not  anthorised  to  serve  caae. — 
Service  by  an  officer  means  an  officer  authorized  generallv  and  by  virtue 
of  his  office  to  serve  process  of  the  Court  in  which  the  action  is  pending. 
Town  Constable  is  not  authorized.     Forte  v.  Boone,  114  N.  C,  176. 

Sec.  597 9  page  654,  Service  by  attorney. — Unless  service  of  a  case 
on  appeal  is  accepted,  it  must  be  made  by  an  officer ;  an  alleged  service 
by  an  attorney  is  nugatory.  Cummings  v.  Hoff'man,  113  N.  C,  267; 
State  V.  Johnson,  109  N.  C,  852  ;  State  v.  Price,  no  N.  C,  599. 

Page  654.    Service  by  town  constable.  — Service  by  town  constable 

of  a  case  on  appeal  is  a  nullity.     Forte  v.  Boone,  114  N.  C,  176. 

Page  654,    Verbal  notice. —The  notice  of  appeal  from  a  Justice 

of  the  Peace,  when  the  notice  is  not  given  on  the  tnal,  must  be  served 
by  an  officer.     Clark  v.  Manufacturing  Co.,  no  N.  C,  in. 
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A  motion  heard  upon  verbal  notice  given  on  the  day  of  the  hearing 
is  irregular,  and  should  have  been  dismissed.     Harper  v.  Sugg,  11 1  N. 

C,  324. 

Page  654*    Votica  when  required.— Judgments  and  orders  are  in 

^fi^ri  during  the  term  they  are  rendered,  and  motions  may  be  made  to 
set  them  aside  without  notice ;  but  aAer  that  term  such  motions  can 
only  be  heard  after  due  notice.     Harper  v.  Sugg,  iii  N.  C,  324. 

SeCm  598,  page  650.  Deputy  sheriif  may  be  a  minor.— A  Sheriff  may 
appoint  a  minor  his  deputy,  general  or  special ;  and  service  of  process 
by  such  deputy  is  not  invalid  for  that  reason.  Railroad  v.  Fisher,  109 
N.  C,  I. 

Sec.  602,  page  658.  <<<hice  a  week  four  weeks"  conBtmed. — Service 
of  summons  made  b^  publication  from  August  3d,  to  August  3i«t,  the 
term  of  Court  to  which  the  process  was  returnable,  beginning  on  the 
latter  day,  is  a  sufficient  publicatioh  of  *'  once  a  week  for  four  weeks," 
and  a  compliance  with  the  statutes  in  that  respect.  The  Code,  sections 
200,  596,  602,  chapter  108,  Laws  1889.  Guilford  County  v.  The  Georgia 
Company,  109  N.  C,  310. 

Sec.  607  U),  page  662.  May  be  brovfflit  fbr  offlee  of  Chief  of  Police.— 
The  office  of  Chief  of  Police  is  such  an  office  that  a  guo  warranto  may  be 
brought  to  try  the  title  to  it.     Foard  v.-  Hall,  11 1  N.  C,  369. 

JPtige  662.  Board  of  Aldermen  not  necessary  deftndaBts.  — The  Board 

of  Aldermen  of  municipal  corporations  are  not  necessary  parties  defend- 
ants to  a  quo  warranto  for  a  municipal  office.  Foard  v.  Hall,  11 1  N. 
C,  369. 

Page  662.    Belator  need  not  be  claimant  of  the  office. — In  a  guo 

warranto  brought  by  a  citizen,  qualified  voter  and  tax-payer  of  a  muni- 
cipal corporation,  upon  leave  of  the  Attorney  General,  to  try  the  title  of 
an  officer,  the  Chief  of  Police  of  said  corporation,  it  is  not  necessary  to 
allege  that  the  relator  is  entitled  to  the  office  or  has  an  interest  therein. 
Foard  v.  Hall,  11 1  N.  C,  369. 

Sec.  616,  page  670. 

Amended  as  follows:  Insert  between  the  words  **thereof " 
and  **and"  in  the  fifth  line,  '*  the  defendant,  before  he 
is  permitted  to  answer  or  demur  to  the  complaint,  shall 
execute  and  file  in  the  Superior  Court  Clerk's  office  of  the 
county  wherein  the  suit  is  pending,  an  undertaking,  with 
good  and  sufficient  surety,  in  the  sum  of  two  hundred  dol- 
lars, which  may  be  increased  from  time  to  time  in  the  dis- 
cretion of  the  Judge,  to  be  void  upon  condition  that  the 
defendant  shall  pay  to  the  plaintiff  all  such  costs  and 
damages,  including  damages  for  the  loss  of  such  fees  and 
emoluments  as  may  or  ought  to  have  come  into  the  hands 
of  the  defendant,  as  the  plaintiff  may  recover  in  the  action.'* 
Acts  1895,  chapter  105,  section  i. 
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Add  to  said  section  the  following,  to-wit:  **  That  when- 
ever it  shall  be  alleged  in  the  complaint  that  the  right  or 
title  to  any  such  office  as  aforesaid  has  been  obtained  by 
or  through  fraud  practiced  by  any  officer  or  officers  of 
election,  or  by  any  other  person  or  persons,  it  shall  be 
competent  for  the  plaintiff  or  defendant  to  examine  as 
witnesses  and  to  propound  direct  and  leading  questions  to 
such  officer  or  officers,  person  or  persons,  concerning  such 
frauds,  who  shall  not  be  excused  from  answering  all  such 
questions  upon  any  ground  whatsoever,  but  such  answers 
so  given  shall  not  be  used  in  evidence  in  any  criminal 
action."     Acts  1895,  chapter  105,  section  2. 

Ser,  622 f  page  672.  An  ordinary  procMi.  — Mandamus  is  now  a  writ 
of  right,  to  be  osed  as  ordinary  process,  to  which  every  one  is  entitled 
where  it  is  the  appropriate  and  only  remedy.  Burton  v.  Furtnan,  115 
N.  C,  166. 

Sec,  623 f  page  677 >  Against  town  authorities. — Where  a  corpora- 
tion, having  the  right  of  eminent  domain,  and  whose  charter  imposes 
the  duty  of  ascertaining,  by  a  prescribed  method,  the  damages  or  benefits 
resulting  to  the  owner  in  case  of  disagreement,  takes  and  occupies  land 
without  having  taken  any  valid  legal  proceedings  to  have  the  damages, 
etc.,  assessed,  and  refuses,  on  the  demand  of  the  owner,  to  proceed  to 
have  such  assessment  made,  such  owner  is  entitled  to  a  writ  of  mandamus 
compelling  the  performance  of  the  duty  imposed  by  the  charter.  McDow- 
ell V.  Asheville,  112  N.  C,  747. 

The  petitioner  having  shown  a  clear  legal  right,  which  be  cannot 
exercise  until  the  councilmen  perform  a  duty  imposed  upon  them  by 
statute,  and  which  they  refuse  to  perform,  mandamus  will  lie  to  compel 
performance  of  such  duty.  Wool  v.  Eden  ton,  115  N.  C,  10;  State  v. 
Justices,  24  N.  C,  430. 

Page  6*77.    AgainstStateBoardof  Education.— While  it  is  the  duty 

of  the  State  Board  of  Education  to  make  needful  rules  and  regulations 
concerning  the  education  fund,  it  cannot  be  compelled  by  mandatmus  to 
apportion  money  raised  by  taxation  in  the  different  counties  for  school 
purposes  and  held  in  the  treasuries  of  such  counties,  for  expenditare 
otherwise  than  according  to  the  apportionment  made  by  the  General 
Assembly.     County  Board  v.  State  Board,  T14  N.  C,  313. 

Page  677 •    Against  Fablic  Treasurer. — Mandamus  will  not  lie 

against  the  Public  Treasurer  to  compel  him  to  pay  any  claim  for  which 
the  Auditor  has  not  issued  his  warrant;  nor  against  the  Auditor,  to  com- 
pel him  to  issue  a  warrant,  when  his  duty  in  the  premises  is  not  minis- 
terial simply,  but  involves  the  exercise  of  his  discretion  in  the  examina- 
tion and  liquidation  of  the  claim.     Bnrton  v.  Furman,  115  N.  C,  166. 

Page  677 »    Haadamns  wiU  not  lie,  when.  —Mandamus  will  not  be 

granted  to  compel  the  performance  of  an  act  involving  the  exercise  of 
judgment  and  discretion  on  the  part  of  the  officer  to  whom  its  perform- 
ance  is  committed.     Burton  v.  Furman,  115  N.  C,  166. 
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RULES  OF  COURT  AMENDED  FEBRUARY  TERM,  1895. 

(115  N.  C,  833-868.) 


JPage  H83.  Power  of  Court  to  make  rvlofl.—The  Supreme  Court,  since 
the  Constitntion  of  1868,  is  an  organic  branch  of  the  State  government, 
and  not  bound  by  Acts  of  the  Legislature  undertaking  to  regulate  its 
rules  of  practice.     Herndon  v.  Insurance  Co.,  iii  N.  C,  384. 

Discussion  of  the  practice  in  the  Supreme  Court  and  its  powers  under 
the  old  and  new  Constitution.  Herndon  v.  Insurance  Co.,  iii  N.  C, 
384;  Horton  v.  Green,  104  N.  C,  400. 

Mule  1,  page  683. 

Amended  to  read:  '*  Applicants  for  license  to  practice 
law  will  be  examined  on  first  Monday  of  each  term,  and 
at  no  other  time." 

JRule  2,  page  683,    Beqniremexits. 

**  Course  of  study  "  may  be  condensed  as  follows: 

Ewell's  Essentials,  3  volumes. 

Angell  on  Corporations. 

Clark's  Code  of  Civil  Procedure. 

Heard  on  Pleading. 

Toller  or  Schouler  on  Executors. 

Fetter  or  Bispham  Equity. 

Code  of  North  Carolina. 

Constitution  of  N.  C.  and  U.  S. 

Muie  5f  page  685.  Hot  sufficient  excnse.— The  fact  that,  on  an 
appeal,  negotiations  for  compromise  were  pending  is  no  excuse  for  fail- 
ure to  docket  the  appeal.     Mortgage  Co.  v.  Long,  116  N.  C. 

Mule  16 f  page  689,  WUl  not  be  reinstated. — An  appeal  dismissed 
under  rule  15,  because  when  reached  in  its  order  at  the  third  term  on 
which  it  was  on  the  docket,  no  one  appeared  to  prosecute  it,  will  not  be 
reinstated  on  appellant's  affidavit  that  his  attorney  was  sick,  it  not 
appearing  that  appellant  made  any  inquiry  of  his  attorney  rejgarding  the 
appeal,  or  sought  to  get  other  counsel  to  attend  to  it.  Martm  v.  Cham- 
bers, 116  N.  C.  i 

Page  689,    U  no  diligence,  aiter  remand. — Where  a  case  was 

remanded  from  the  Supreme  Court  to  the  end  that  appellant  might  have 
a  lost  record  supplied  by  proper  proceedings  in  the  Court  below,  which 
has  not  been  done,  and  the  record  is  as  defective  as  when  the  order  of 
remand  was  made,  though  three  or  four  terms  of  the  Superior  Court  in 
that  county  have  transpired  and  no  excuse  is  renderea  for  the  laches, 
the  case  will  be  dismissed  on  motion  of  appellee  under  Rule  15  of  the 
Supreme  Court.     Coz  v.  Jones,  113  N.  C,  276. 
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MtUe  17 f  page  691,  Acceptance  of  cue,  not  a  waiTor.— The  accept- 
ance of  service  of  the  case  does  not,  in  itself,  constitnte  a  waiver  of 
appellee's  right  to  have  the  appeal  dismissed  becaase  not  docketed 
within  the  prescribed  time.     Boykiu  v.  Wright,  113  N.  C,  283. 

•Page  691,    If  time  extended  by  agreement,  mnst  be  docketed  at 


agreed. — In  re  Berry,  107  N.  C,  326  ;  Hinton  v.  Pritchard,  108  N.  C.,4t2; 
Johnston  v.  Whitehead,  109  N.  C,  207,  approved.  Pipkin  v.  Green,  no 
N.  C,  462. 

Page  691,    Dismissed  if  not  docketed  at  first  term  after  trial  below. 

An  api>eal  not  docketed  before  the  close  of  the  call  of  the  district  to 
which  it  belonged  at  the  term  of  this  Court  next  succeeding  the  trial, 
or  (upon  failure  of  appellee  to  move  to  dismiss  under  Rule  17)  during 
the  term,  will  be  dismissed,  on  motion,  if  docketed  at  the  term  following 
that  at  which  it  should  have  been  docketed.  Graham  v.  Bdwaids.  1 14 
N.  C,  228.  Practice  in  regard  to  docketing  appeals  discussed.  Paine 
V.  Cureton,  114  N.  C,  606. 

Page  692,    Hot  dismissed  after  transcript  filed. — A  motion  to 

docket  and  dismiss  an  appeal  made  at  the  first  term  after  the  trial  below, 
but  after  the  call  of  the  docket  of  the  district  to  which  the  case  belongs, 
will  not  be  entertained  when  the  appellant  has  brought  up  and  docketed 
his  transcript  at  that  term.    Triplett  v.  Foster,  113  N.  C,  389. 

Page  092.    Votioe  not  necessary.  —An  appellant  is  not  entitled  to 

notice  of  a  motion  to  dismiss  an  appeal  for  failure  to  comply  with  the 
rules  in  respect  to  the  transmission,  docketing  and  printing  the  record. 
Johnston  v.  Whitehead,  109  N.  C,  207. 

Page  692,    Excvse  sbovld  be  made  in  reply  to  motion  to  dlsmlw  — 

Where  a  motion  to  docket  and  dismiss  an  appeal  is  made  bv  appellee  for 
appellant's  failure  to  docket  the  case,  excuses  for  failure  to  docket  shoold 
be  then  made,  and  cannot  be  taken  advantage  of  on  motion  to  reinstate. 
Paine  v.  Cureton,  114  N.  C,  606;  Mortgage  Co.  v.  Long,  116  N.  C 

Rule  18 9  page  692,  Motion  to  reinstate. — Where  an  action  was  tried 
in  June,  1890,  and  an  agreement  was  made  whereby  appellant  was  allowed 
until  January,  1891,  to  perfect  his  case,  but  he  failed  to  have  the  case 
docketed  or  apply  for  a  certiorari  at  Spring  Term,  1891,  of  the  Supreme 
Court,  when  the  appeal  was  dismissed,  he  is  not  entitled  to  have  bis 
appeal  reinstated.    Johnston  v.  Whitehead,  109  N.  C,  207. 

A  motion  to  reinstate  an  appeal  dismissed  for  failure  to  docket  the 
record  at  the  first  term  of  the  Court  after  the  trial  below,  is  fatally  defec- 
tive where  it  does  not  show  that  the  delay  was  without  laches  on  the 
part  of  the  appellant.     Pipkin  v.  Green,  112  N.  C,  355. 

Motion  to  reinstate  will  not  be  allowed  on  an  excuse  which  shoold 
have  been  set  up  in  answer  to  the  motion  to  dismiss.  Paine  v.  Cureton, 
it4  N.  C,  606. 

B>tde  19  {l),page  693,  Bemanded  to  snpply  loct  records.— The  Su- 
preme Court  will  not  consider  an  appeal  from  a  motion  to  set  aside  the 
orders,  decrees,  etc.,  in  an  action  for  special  proceeding,  for  irregnlari- 
ties,  unless  the  transcript  contains  a  record  of  such  action  or  proceeding; 
and  where  it  appears  that  the  original  record  has  been  lost  or  destroyed, 
the  cause  will  be  remanded,  to  the  end  that  the  record  may  be  properly 
supplied.     Cox  v.  Jones,  no  N.  C,  309. 

Rule  26,  p€ige  696,  Amendment  of  pleadings. —If  it  appears,  dnring 
the  trial,  that  the  evidence  sustained  the  issues  submitted  without  o1>)ec- 
tion,  but  not  supported  by  the  pleadings,  an  amendment  of  pleadincs 
would  be  permitted  in  the  Supreme  Court,  and  the  action  woum  not  Ee 
dismissed.  Baker  v.  Garris,  108  N.  C,  218,  227;  Leatherwood  v.  Pol- 
bright,  109  N.  C,  683. 
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Muie  27fPaff€iS97»  Szoeptioiit  not  taken  ibr  first  time  on  appeal. — 
The  objection  that  a  complaint  does  not  state  a  canse  of  action  can  be 
taken  for  the  first  time  in  the  Supreme  Court  by  the  defendant,  or  it  may 
be  taken  by  the  Conrt  ex  mero  motu.    Nash  v.  Ferrabow,  115  N.  C,  303. 

An  objection  that  there  was  no  evidence  to  go  to  the  jury  sufficient  to 
convict  a  defendant  cannot  be  taken  for  the  first  time  in  the  Supreme 
Court.  State  v.  Kiger,  115  N.  C,  746;  Lawrence  v.  Hester,  93  N.  C.,  79; 
State  v.  Glisson,  93  N.  C,  506;  State  v.  Bruce,  106  N.  C,  792. 

IP  age  B97*    When  ezeeptlons  mast  be  taken  below. — Exceptions  to 

findings  of  fact  by  the  Court  must  be  filed  before  the  Court  adjourns  for 
the  term.    Thomson-Houston  Co.  v.  Henderson  Co.,  116  N.  C. 

Exceptions  to  the  charge,  although  not  taken  at  the  trial,  can  be  set 
out  by  appellant  in  his  case  on  appeal.  The  Code,  sec.  412  (3),  and  Rule 
27  of  the  Supreme  Court.     Marriner  v.  Lumber  Co.,  113  N.  C,  52. 

Page  698*  Ol^joetion  to  jiirisdiotion.~The  objection  to  the  juris- 
diction of  the  Court  because  the  action  is  against  the  State  may  be  made 
ore  tenus  at  any  stage  in  the  proceedings  when  the  fact  is  made  apparent. 
Chemical  Co.  v.  Board  of  Agriculture,  11 1  N.  C,  135. 

"Pa^e  698,    If  there  is  no  exception. — When  the  Court  to  whom 

was  submitted  the  case  by  the  parties,  found  as  a  fact  that  a  probate 
sought  to  be  impeached  was  sufficient  in  form,  and  there  was  no  excep- 
tion, the  appellant  is  precluded  from  having  the  point  considered  on 
appeal.     Kidd  v.  Venable,  iii  N.  C,  535. 

Ruie  28,  page  699,  Veglect  of  counsel. — Negligence  of  counsel  is 
no  excuse  for  failure  of  appellant  to  print  the  record.  Dunn  v.  Under- 
wood, 116  N.  C;  Neal  v.  Land  Co.,  112  N.  C,  841. 

Page  699*    Insnffloient  excuse. — A  mere  request  by  appellant  of 

the  Clerk  of  the  Court  to  have  the  record  printed  and  the  bill  sent  to 
him,  without  further  attention  by  appellant,  though  he  receives  no 
bill,  will  not  justify  a  reinstatement  of  his  appeal,  dismissed  for  lack  of 
printed  record.     Carter  v.  Long,  116  N.  C,  44. 

Utile  30 f  page  700,  Motion  to  reinstate  at  same  term  — A  motion  to 
reinstate  an  appeal  dismissed  for  failure  to  print  must  be  made  at  the 
same  term,  and  will  only  then  be  allowed  for  good  cause  shown.  Pip- 
kins v.  Green,  112  N.  C,  355. 

Page  701,    Reinstatement  denied. ~ Where  an  appeal,  not  filed 

by  appellant  as  a  pauper,  was  dismissed  for  failure  to  print  the  case  on 
appeal,  it  will  not  be  reinstated  on  an  affidavit  and  motion  of  the  appel- 
lant on  the  ground  that  before  he  could  raise  the  money  to  print  the 
record  the  case  was  reached  and  dismissed.     Turner  v.  Tate,  112  N. 

c,  457. 

Where  an  appeal  has  been  dismissed  for  failure  to  print  the  record,  a 
motion  to  reinstate  will  not  be  allowed  on  the  ground  that  such  failure 
was  caused  by  the  neglect  of  counsel,  for  the  neglect  of  counsel  is  the 
neglect  of  the  party  himself  and  does  not  excuse.  Neal  v.  Land  Co.,  X12 
N.  C,  841 ;  Dunn  v.  Underwood,  116  N.  C. 

Rule  39,  page  704.  Verbal  agreements. —An  alleged  verbal  agree- 
ment between  counsel,  if  denied,  will  be  deemed  as  legally  non-existent. 
Sondley  v.  Asheville,  112  N.  C,  694  ;  LeDuc  v.  Moore,  113  N.  C,  275  ; 
Graham  v.  Edwards,  114  N.  C,  229. 

BtUe  41  f  page  705,  Before  case  gone  into.— Where  an  appellant  has 
ground  for  a  certiorari,  he  should  move  for  it  before  the  case  is  reached 
for  argument.  State  v.  Harris,  114  N.  C,  831  ;  State  v.  Rhodes,  112  N. 
C,  857. 
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JPage  705*    At  first  tenn.  docket  tnaseript.— Where  an  appellant, 

without  whose  default  the  case  on  appeal  was  not  settled  bj  the  Jndge, 
failed  to  docket  the  transcript  of  the  record  at  the  next  succeeding  term 
of  this  Court,  but  applied  at  such  term  for  a  certiorari,  the  writ  will  not 
be  allowed.  State  v.  Freeman,  ir4N.  C,  872;  Haynes  ▼.  Coward,  116 
N.  C. 

Where  the  appellant  has  neglected  to  docket  his  appeal  or  apply  for 
a  writ  of  certiorari  until  a  year  after  the  cause  has  been  determined  in 
the  lower  Court,  he  is  not  then  entitled  to  such  writ.  Causey  v.  Snow, 
116  N.  C. 


Page  706.    Will  not  issue  to  bring  up  ozcoptioas  not  duly 

Certiorari  will  not  issue  to  have  exceptions  to  the  charge  incorporated 
in  the  case  on  appeal,  where  it  does  not  appear  that  they  were  assigned 
in  the  appellant's  case  on  appeal.    State  v.  Black,  109  N.  C,  &56L 

Page  706.    Win  not  be  granted,  when.— The  Supreme  Court  will 

not  ^rant  the  writ  of  certiorari  as  a  substitute  for  an  appeal  where  the 
petition  fails  to  show  that  the  appellant  took  an  appeal,  and  caused  the 
proper  entries  and  notice  thereof  to  be  given  within  ten  days  after  the 
rendition  of  the  judgment,  or  of  notice  thereof.  The  simple  allegation 
in  the  petition  that  appellant,  within  the  ten  days,  caused  a  notice  of 
appeal  to  be  placed  in  the  hands  of  the  Sheriff,  and  then  it  was  served, 
is  not  sufficient.     Cox  v.  Pruett,  109  N.  C,  487. 

If  the  defendants  fail  to  appeal  from  the  judgment  in  apt  time,  a  writ 
of  certiorari  will  not  be  granted.     State  v.  Hatley,  no  N.  C,  522. 

Where  an  application  for  certiorari  states  that  the  papers  asked  to  be 
sent  up  were  lost,  but  does  not  aver  that  steps  have  been  taken  to  sup- 
ply them,  the  writ  will  not  issue.    Sanders  v.  Thompson,  114  N.  C,  282. 

Rule  42 f  paqe  706,    Certiorari  to  amend  ease  settled  by  Jndge. — The 

writ  of  certiorari  will  be  granted  directing  the  trial  Judge  to  amend  a 
case  on  appeal  settled  by  him,  when  the  Judge  expresses  a  willingness 
to  correct  it,  and  the  affidavit  upon  which  the  application  is  based  snows 
merits  and  negatives  laches.  Broad  well  v.  Ray,  in  N.  C,  457 ;  Sherrill 
V.  Tel.  Co.,  n6N.  C. 

A  certiorari  will  be  denied  where  il  does  not  appear  that  the  matters 
omitted  from  the  case  settled  are  relevant  to  the  exceptions  presented 
on  appeal,  or  were  omitted  by  mistake  or  inadvertence  of  the  Jndge 
below,  although  the  latter  is  willing  to  supply  the  omission.  Bank  t. 
Bridgers,  114  N.  C,  107. 

An  application  for  leave  to  apply  to  the  trial  Court  to  amend  the  case 
by  including  evidence  omitted  therefrom,  will  be  denied  where  the  affi- 
davit merely  states  that  appellant  believes  the  trial  Court  would  make 
the  amendment,  but  does  not  set  out  the  ground  of  such  belief,  and  there 
is  nothing  to  show  that  the  omission  complained  of  was  made  by  mis- 
take or  inadvertence.  Riggan  v.  Sledge,  116  N.  C,  87.  See  {  545  and 
cases  cited. 

Page  706     Case  cannot  be  amended  without  certiorari. — An  amend- 

ment  or  correction  to  a  case  or  transcript  on  appeal,  cannot  be  made  by 
a  party  himself  without  certiorari  granted.  State  v.  Jackson,  112  N. 
C. ,  849. 

Page  706,  Certiorari  for  defbetive  record  only  upon  inAeient  esesss.  — 

As  a  matter  of  practice  the  Supreme  Court  will  not  hereafter  send 
down  a  certiorari  to  supply  defects  in  the  record,  unless  sufficient  excuse 
therefor  is  made  to  appear,  but  will,  on  motion  of  the  Attorney  Generml 
or  adverse  party,  dismiss  the  appeal.     State  v.  Frizell,  in  N.  C,  722. 
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JPage  707 »     Vegleot  of  oovntol. — Where  defendant's  attorneys 

agree  that  one  of  them  shall  perfect  the  ap|>eal,  the  fact  that  the  one 
selected  to  attend  to  the  matter  was  taken  sick  after  notice  of  appeal 
was  filed,  the  other  being  in  perfect  health,  though  absent  from  the 
county  on  business,  is  not  sufficient  excuse  for  defendant's  failure  to 
perfect  the  appeal  so  as  to  entitle  him  to  a  review  of  the  judgment  by 
certiorari.     Boyer  v.  Garner,  116  N.  C,  125. 

P€tge  707 •    In  crhninal  aetioas. — In  criminal  actions  the  Clerk  of 

the  Superior  Court  cannot  require  that  the  costs  of  transcript  upon 
appeal  shall  be  paid  in  advance,  although  the  defendant  did  not  appeal 
in  forma  pauperis^  and  a  certiorari  will  issue  directing  the  Clerk  to  send 
up  the  transcript  which  he  holds  for  such  prepayment.  State  v.  Nash, 
109  N.  C,  822. 

"Page  707»    After  certiorari  granted,  if  petitioner  is  not  diligent. — 

Where  a  certiorari  has  been  granted  to  an  appellant  to  complete  the 
record  by  supplying  material  evidence  that  had  been  omitted  from  the 
case  as  settled,  but  the  Clerk  of  the  Superior  Court  returns  that  appel- 
lant failed  to  perfect  his  appeal  or  to  pay  fees  for  a  transcript  of  the 
record,  though  demanded,  the  appeal  will  be  dismissed.  Kellogg  v. 
Mfg.  Co.,  112  N.  C,  191;  Bailey  v.  Brown,  105  N.  C,  127;  State  v.  Nash, 
109  N.  C,  822. 

MvXe  4:3m  pctge  70y.     Votieo  essential.— An  application  for  certiorari^ 
will  not  be  neard  in  the  Supreme  Court  unless  ten  days'  notice  in  writing 
shall  have  been  given  to  the  adverse  party.     Keerans  y.  Keerans,  109 
N.  C,  loi. 

An  appellant,  instead  of  docketing  the  appeal  during  the  next  term 
(as  might  have  been  done,  the  appellee  not  having  moved  to  docket  and 
dismiss),  towards  the  latter  part  of  the  term  applied  for  a  certiorari  to 
be  heard  on  December  18 ;  the  required  time  of  notice  was  not  shortened 
by  the  Court,  and  the  notice  itself  was  not  given  to  the  officer  for  service 
until  the  12th  of  January,  1894 :  Held^  that  on  account  of  the  laches  and 
irregularity  of  petitioner,  the  writ  will  not  be  issued.  Sanders  v.  Thomp- 
son, 114  N.  C,  282. 

Page  707*    When  notice  may  be  dispensed  with.— While  the  Court 

may,  in  matters  of  grave  concern,  permit  certiorari  to  issue  on  motion 
of  a  party  without  notice  to  the  other  side,  or,  ex  fnero  motu,  this  will 
not  be  done  where  the  record  shows  only  technical  and  not  substantial 
grounds  of  exception  to  the  proceedings  below.  State  v.  Jackson,  112 
N.  C,  849. 

RtUe  48 f  page  708.  Opinion  dispensed  with.— Where  the  Court  has, 
in  a  former  appeal  in  the  same  cause,  fully  discussed  the  law  applicable 
to  the  action,  and  the  principles  announced  seem  to  have  been  carefully 
applied  by  the  Judge  below  in  a  subsequent  trial,  and,  upon  an  inspec- 
tion of  the  whole  record,  no  error  appears  to  have  been  committea  on 
the  second  trial,  the  Supreme  Court  will  not  go  over  again  the  legal  prin- 
ciples discussed  in  the  former  opinion,  but,  as  authorized  by  Chapter  379, 
Acts  of  1893,  and  Section  957  of  The  Code,  will  not  write  out  its  reasons 
at  length.  It  will  simply  announce  its  decision.  Bradsher  v.  Cheek,  112 
N.  C,  838. 

Page  708.    Opinion  on  same  point  not  necessary.— Where  a  point 

was  fully  argued,  considered  and  passed  on  at  a  former  hearing,  and  no 
new  authority  has  been  cited  and  no  authority  or  material  tact  over- 
looked, the  point  will  not  be  considered  on  a  rehearing.  Moore  v.  Bea- 
man,  112  N.  C,  558. 
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Muie  S2,  ptige  710*  In  crimiinl  aetioBt.— No  rehearing  will  be 
granted  in  a  criminal  action.  State  v.  Jones,  69  N.  C,  16;  State  t. 
>tarne8,  94  N.  C,  973, 

Page  710.     BeheariiLg  not  a  right.— Section  9^  of  The  Code 


(enacted  before  the  present  Constitution)  cannot  be  allowed  to  give  the 
losing  party  an  absolute  right  to  a  rehearinj^,  and  to  have  his  petition 
considered  by  the  whole  Court,  contrary  to  its  rule  governing  the  prac* 
tice  in  such  cases.     Herndon  v.  Insurance  Co.,  iii  N.  C,  384. 

Mule  S3,  page  71  /• 

Amended  by  striking  out  the  provision  that  the  Jadge 

endorsing  the  petition  to  rehear  must  be  one  of  the  Justices 
who  ^'concurred  in  the  opinion  of  the  Court,"  and  insert- 
ing **who  did  not  dissent." 

NoTR. — ^The  intention  of  this  is  to  permit  a  new  Jud^  to  approire  such 
petitions;  else  where  all  the  Judges,  all  except  the  dissenting  ones,  are 
changed,  a  petition  to  rehear  would  be  impossible. 

Page  712,    Jndgmont  will  not  be  reversed,  when. — ^The  principle 

reiterated  that  the  Court  will  only  reverse  its  decision  on  a  rebeanng 
upon  the  weightest  consideration.     Hudson  v.  Jordan,  no  N.  C,  250. 

The  fact  that  all  the  authorities  cited  in  the  argument  were  not  noticed 
and  discussed  in  the  opinion  handed  down  by  the  Court,  is  no  ground 
for  a  rehearing  of  the  case.     Moore  v.  Beaman,  112  N.  C,  558. 

Where,  upon  a  petition  to  rehear,  it  does  not  appear  that  the  decision 
was  hastily  made,  or  that  any  material  point  of  fact  or  law,  or  any  direct 
authority,  was  overlooked,  the  rehearing  will  be  refused.  Mullen  ▼. 
Canal  Company,  115  N.  C,  15. 

Page  712m    Point  not  made  on  first  hearing,  wlU  not  be  eonddtred. 

When  no  point  was  made  as  to  the  costs  when  the  case  is  arraed,  it 
cannot  be  considered  upon  a  rehearing.  It  must  be  assumed  &at  the 
Court  below  did  not  consider  the  defence  as  made  in  good  faith  (The 
Code.  sec.  535),  and  taxed  the  costs  accordingly.  Davis  v.  Duval,  112 
N.  C,  835,  713- 

Rule  59  has  become  Rule  60.  The  following  is  the  new 
Rule  59: 

Mule  59.    Clerk  to  have  opinions  type-written  and  sent  to  Judges.    (Adopted 

February  Term,  1895  ;  115  N.  C,  856.) 

After  the  Court  has  decided  a  cause,  the  Judge  assigned 
to  write  it,  shall  hand  the  opinions,  when  written,  to  the 
Clerk,  who  shall  cause  five  type-written  copies  to  be  at 
once  made  and  a  copy  sent  to  each  member  of  the  Coart^ 
to  the  end  that  the  same  may  be  more  carefully  examined, 
and  the  bearing  of  the  authorities  cited  may  be  considered 
prior  to  the  day  when  the  opinion  shall  be  finally  offered 
for  adoption  by  the  Court  and  ordered  to  be  filed. 
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The  following  rules  have  been  added: 

Mule  61.    BittiiigB  of  the  Court.     (Adopted  February  Term,  1895;  115 
N.  C,  856.)  ■ 

During  the  term,  the  Court  will  sit  daily,  Sundays  and 
Mondays  excepted,  from  10  A.  M.  to  2  p.  m.,  for  the  hear- 
ing of  causes,  except  when  the  docket  of  a  district  is  ex- 
hausted before  the  close  of  the  week  allotted  to  it.  The 
Court  will  sit,  however,  on  the  first  Monday  of  each  term 
for  the  examination  of  applicants  to  practice  law. 

Mule  62.    Citation  of  Reports.    (Adopted  Feb.  Term,  1891;  108  N.  C,  805.) 

Inasmuch  as  several  of  the  volumes  of  Reports  prior  to 
the  63d  have  been  reprinted  by  the  State,  with  the  number 
of  the  Report  instead  of  the  number  of  the  reporter,  and 
still  other  volumes  will  be  reprinted  and  numbered  in  like 
manner,  counsel  can  cite  the  volumes  prior  to  the  63d 
either  as —   • 


I  and  2  Martin.  Taylor  \ 
&  Conf.,  I 

1  Ha3rwood 

2  **         — 

I  and  2  Car.  Law  Re- 1 

pository  N.  C.  Term  > 
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6 

7 
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Rule  6,  page  719.  Vot  reTiewable.— The  decision  of  the  trial  Judge 
as  to  which  party  shall  open  and  conclude  argument  to  the  jury  (the 
defendant  having  introduced  evidence),  is  final  and  not  reviewahle. 
Shober  v.  Wheeler,  113  N.  C,  370. 

Rule  14,  page  722.    In  first  line  of  rule,  for    "  Supreme  "  read 
Superior."  - 

Rule  179  page  724.  Hot  suiBeieBt  oompUaace. — The  simple  naming 
of  **  the  children  of  Alexander  James  and  the  children  of  Calvin  James  '* 
as  plaintiffs,  does  not  have  the  effect  to  make  them  parties  as  required 
under  Rules  16  and  17  of  the  Superior  Courts,  which  point  out  the  proper 
mode  by  which  minors  may  sue  or  answer.    James  v.  Withers,  1 14  N. 

c,  474. 

Rule  19 f  page  725*  Praetice  in  entering  judgment. —The  practice  in 
entering- judgment  on  certificate  from  Supreme  Court,  pointed  out  by 
Mbrrimon,  G.  J.    Johnston  v.  Railroad,  109  N.  C,  504. 

Page  725,    Sni&cient  entry. — When  a  judgment  of  the  Superior 

Court  was  affirmed  on  appeal,  an  entry  on  the  docket  of  the  Superior 
Court,  '*  Judgment  as  per  transcript  filed  from  the  Supreme  Court,'*  was 
sufficient  and  a  termination  of  the  action.  The  former  judgment  having 
been  merely  suspended,  and  not  vacated  by  the  appeal,  the  affirmation 
by  the  Supreme  Court  ended  the  suspension,  and  the  office  of  the  last 
judgment  was  simply  formal,  to  direct  the  execution  to  proceed  and  to 
carry  the  costs  subsequently  accrued.     Bond  v.  Wool,  113  N.  C,  2a 

When  the  Supreme  Court,  on  appeal,  decides  that  plaintiff  is  entitled 
to  "the  amount  demanded  in  the  complaint,"  and  remands  th«  case,  a 
judgment,  following  the  exact  words  of  the  prayer,  will  be  affirmed. 
Carter  v.  Long,  116  N.  C. 

Page  725.    At  sabseqaent  term. — Though  the  entry  should  be 


made  at  the  first  term  after  receipt  of  the  certificate  of  opinion  of  the 
Supreme  Court,  an  entry  at  a  subsequent  term  would  be  valid.  John- 
ston v.  Railroad,  109  N.  C,  504. 

Rule  24^  page  727 •  Bastardy  proceedings,— A  bastardy  proceeding 
is,  in  its  principal  features  and  purposes,  a  civil  action,  and  is  within 
the  operation  of  Superior  Court  Rule  24,  which  provides  that  appeals 
from  Justices  of  the  Peace  in  civil  actions  will  not  be  called  for  trial 
unless  the  returns  of  such  appeals  have  been  docketed  ten  days  previous 
to  the  term.  State  v.  Edwards,  no  N.  C,  511.  It  is  now  held  a  crimi- 
nal action.  State  v.  Burton,  113  N.  C,  655  ;  Myers  v.  Stafford,  114  N. 
C,  234. 

Page  727,    Privilege  of  Appellee. — The  power  given  by  chapter 

443  of  the  Acts  of  1889,  to  the  appellee  to  docket  a  case  at  the  first  term 
of  the  Superior  Court,  if  the  appellant  does  not,  and  to  have  the  judg- 
ment affirmed,  is  a  privilege  granted  to  the  appellee  only,  and  the 
appellant  can  draw  no  argument  against  appellee  from  his  failure  to  use 
it     Davenport  v.  Grissora,  113  N.  C*.,  39. 

Note. — There  are  some  slight  changes  in  the  Rules  not  noted  above. 
but  they  are  rather  verbal  than  important,  and  are  not  cited,  as  the 
Revised  RuUs  are  accessible  in  the  115  N.  C,  833-868. 

THE  END. 
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